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PREFACE. 


This  supplemental  digest  is  as  nearly  uniform  with  respect  to  the 
arrangement  and  classification  of  the  matter  and  the  cross  references  thereto 
as  the  nature  of  the  sujbjecjs. digested  will  permit. 

The  citations  have  been  incorporated  with  the  table  of  cases  digested 
instead  of  being  placed  in  the  text  as  in  the  previous  digest,  because  the 
table  shows  both  the  citations  of  the  cases  contained  in  the  previous  vol- 
umes and  in  this  volume. 

Respectfull}'  submitted, 

JAMES  H.  DEERING. 
San  Francisco,  Nov.  25,  1896. 


DIGEST 


OP  THE 


BEPORTS  OF  THE  SUPREME  COURT 


OF 


CALIFORNIA. 


VOLUMES    101    TO    111    INCLUSIVE* 


ABANDONMENT. 

Question  of  fact,  abandonment  Is.  See 
Watercourses,  26. 

Burden  of  proving  abandonment  by  attor- 
ney.   See  Attorney  and  Client,  10. 

Building  contract,  abandonment  of.  See 
Building  Contracts,  II. 

Contract,  abandonment  of,  effect  on  lien. 
See  Mechanics'  Liens,  VI. 

Domicil,  abandoiiment  of.  See  Domicll, 
2. 

Highway,  abandonment  of.  See  High- 
ways, VI. 

Homestead,  abandonment  of.  See  Home- 
steads, v. 

Mining  claim,  abandonment  of.  See 
Mines  and  Mining,  II. 

Motion  for  change  of  venue,  abandon- 
ment of.    See  Venue,  21. 

Option  to  purchase  is  abandoned  by  pay- 
ment of  rent.    See  Landlord  and  Tenant,  37. 

Streets,  abandonment  of.    See  Streets,  IV. 

Water  right,  abandonment  of.  See  Wa- 
tercourses, VIII,  8. 

Change  of  ditch  does  not  affect  abandon- 
ment of  old  ditch,  when.  See  Watercourses, 
26. 

1.  If  the  intention  to  abandon  has  been 
formed  and  once  acted  upon,  the  abandon- 
ment is  as  absolute,  if  it  exists  for  a  mo- 
ment, as  though  it  continued  for  years. 
(Trevaskis  v.  Peard,  111  Cal.  599.) 

2.  The  law  does  not  recognisse  a  condi- 
tional abandonment,  but  an  abandonment 
must  be  regarded  as  absolute,  if  existing  at 
alL    (Trevaskis  v.  Peard.  Ill  Cal.  599.) 

ABBREVIATIONS. 

Assessment,  abbreviations  in.  See  Swamp 
and  Overflowed  Lands,  17. 

ABATEMENT. 

By  death.    See  Survival  of  Actions. 
Prior  action  of  replevin,  when  cannot  be 
pleaded  in  abatement    See  Replevin,  6. 


1.  Pleas  in  abatement  are  not  favored^ 
and  are  to  be  strictly  construed,  and  the 
matter  in  abatement  must  exist  at  the 
time  of  filing  of  the  plea.  (California  Sav. 
&  Loan  Soc.  v.  Harris,  111  Cal.  183.) 

2.  If  a  judgment  rendered  in  a  prior  actioD 
for  the  same  cause  has  not  become  final* 
the  pendency  of  the  prior  action  after  Judg- 
ment is  a  good  ground  for  the  continuance 
of  the  subsequent  action  until  the  final  de- 
termination of  the  former  action,  or  would 
be  a  sufficient  basis  for  an  order  dismiss- 
ing the  subsequent  action  upon  motion  of 
plaintiff.    (Brown  v.  Campbell.  110  Cal.  644.) 

3.  Where  a  judgment  is  ineffectual  as  evi- 
dence under  a  plea  of  a  former  adjudica- 
tion, until  the  time  for  an  appeal  therefrom 
has  expired,  the  true  course  of  the  defend- 
ant in  such  case  is  to  plead  the  pendency  of 
the  former  action  in  abatement  until  the 
judgment  therein  becomes  final,  when  the 
judgment  may  be  pleaded  in  bar  of  the  ac- 
tion by  supplemental  answer.  (Brown  v. 
Campbell,  110  Cal.  644.) 

4.  Upon  a  plea  of  a  prior  action  pending 
for  the  same  cause,  if  the  issue  is  tried  and 
found  against  the  plaintiff,  the  judgment  of 
the  court  should  be  that  the  action  should 
abate,  and  the  rights  of  the  parties  must 
be  determined  by  the  judgment  in  the  for- 
mer action.  (Brown  v.  Campbell,  110  CaL 
644.) 

ABSTRACT  INSTRUCTIONS. 
See  Instructions,  II. 

ABUTTING  OWNERS. 
See  cross-references  under  Adjoining  Own- 


ACCEPTANCE. 

Offer  and  acceptance.    See  Contracts.  I,  t. 

Dedication,  acceptance  of.  See  Dedica- 
tion, I. 

Street  work,  acceptance  of.  See  Streets, 
VI,  7. 
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ACX:JESSARIES— ACCOUNTS. 


ACCBSSARIBS. 
See  Criminal  Law,  II. 
Testimony  of.    See  Criminal  Law,  X,  3,  i. 

ACCESSION. 

See    Cross-references    under    Mingling    of 

Funds.  « 

Mingling    of    funds    by    guardian.     See 
Guardian  and  Ward,  II. 

ACCOMPLICES. 
See  Criminal  Law,  II. 

Testimony  of.    See  Criminal  Law,  X,  3,  i. 
Coconspirator,  declarations  of.    See  Crim- 
inal Law,  155,  et  seq. 

ACCORD  AND  SATISFACTION. 

See  Compromise. 
Release.    See  Release. 

ACCOUNTING. 
See  Accounts. 

ACCOUNTS. 

Agent,  accounting  by.    See  Agency,  VII. 
Accounting,  by  executor  or  administrator. 
See  Executors  and  Administrators,  V. 
Guardian,  accounting   by.    See   Guardian 

and  Ward,  III. 

Promoter,  accounting  by,  allowances  to. 
See  Corporations,  9. 

Trustees,  accounting  by.  See  Trusts  and 
Trustees,  VIII. 

Banks,  accounts  of.  See  Banks  and 
Banking,  IV. 

Assignee  of  open  account,  rights  of.  See 
Assignments  of  Contracts,  12. 

Long  delay  in  seeking  effect  of.  See  Stat- 
ute of  Limitations,  10,  14. 

Complaint  for  accounting,  wliat  snfELcient. 
Sec  Agency,  48. 

Complaint  need  not  set  out  items  of  ac- 
count.   See  Assumpsit,  5. 

Action  for,  accounting  against  trustee, 
omission  of  finding  as  to  trust  relation  is 
immaterial,  when.    See  Findings,  7. 

Immateiial  variance.    See  Variance,  3. 

Admission  in  answer  of  mistake  in  set- 
tlement.   See  Partnership,  23. 

Settlement  of  account,  interest  See  In- 
terest, 7. 

Order  settling  account  is  appealable.  See 
Appeals,  16. 

Mutual,  what  is  not.  See  Trusts  and  Trus- 
tees, 32. 

1.  Under  section  344  of  the  Code  of  Civil 
Procedure,  providing  that  "in  an  action 
brought  to  recover  a  balance  due  upon  a  mu- 
tual, open,  and  current  account,  where  there 
have  been  reciprocal  demands  between  the 
parties,  the  cause  of  action  is  deemed  to 
have  accrued  from  the  time  of  the  last  item 
approved  in  the  account  on  either  side,"  the 
account  is  not  mutual  unless  the  parties 
have  dealt  with  each  other  in  the  same  rela- 
tion, and  the  items  upon  the  different  sides 
of  the  account  are  capable  of  being  set  off 


against  each  other.    (Miller  v.  Bradbury,  109 
Cal.  170.) 

2.  An  account  stated  is  a  document—* 
writing— which  exhibits  the  state  of  ac* 
counts  between  parties,  and  the  balance  ow- 
ing from  one  to  the  other.  (Coffee  v.  Will- 
iams, 103  CaL  550.) 

3.  An  account  stated  in  order  to  constitute 
a  contract,  should  appear  to  be  something 
more  than  a  mere  memorandum,  and  should 
show  upon  its  face  with  clearness  and  cer- 
tainty that  it  was  intended  to  be  a  final  set- 
tlement up  to  date.  (Coffee  y.  Williams,  103 
CaL  550.) 

4.  Where  the  account  sued  upon  is  a  de- 
fective memorandum  of  account,  withom 
dates,  or  any  balance  struck  or  stated,  and 
the  answer  denies  that  any  account  was 
stated,  the  court  should  allow  great  latitude 
in  introducing  evidence  to  disprove  it;  and 
the  rule  that  where  there  is  an  account  stat- 
ed the  parties  cannot  go  back  and  attack  the 
original  items  of  the  account,  unless  upon 
proper  averment  of  fraud  or  mistake,  does 
not  apply  where  the  main  issue  is  whether 
there  was  such  an  account.  (Coffee  v.  Will- 
iams, 108  Cal.  550.) 

5.  In  an  action  between  partners  involv- 
ing an  issue  of  fact  as  to  whether  an  ac- 
count was  stated  between  them,  evidence 
touching  the  nature  of  the  partnership  bus- 
iness of  plaintiff  and  defendant,  and  the 
character  of  certain  items  put  in  and  omit- 
ted in  the  alleged  account,  is  admissible  up- 
on the  question  whether  or  not  there  was  an 
account  stated  between  the  parties.  (Coffee 
V.  Williams,  103  Cal.  550.) 

6.  When  an  account  stated  is  assented  to, 
either  expressly  or  impliedly,  it  becomes  a 
new  contract,  and  an  arction  upon  it  is  not 
founded  upon  the  original  items,  but  upon 
the  balance  agreed  to  by  the  parties.  (0>f- 
fee  V.  Williams,  103  Cal.  550.) 

7.  Where  a  stated  account  is  sued  upon, 
the  defendant  is  entitled  to  a  copy  of  the  al- 
leged stated  account,  thouisrh  the  plaintiff 
need  not  furnish  the  original  items  of  the 
open  account  upon  which  the  alleged  ac- 
count was  based.  (Coffee  v.  Williams,  108 
CaL  550.) 

8.  If  an  account  stated  at  a  certain  date, 
which  is  sued  upon,  was  afterward  opened 
up,  it  cannot  stand  as  a  cause  of  action; 
nor  can  a  Judgment  for  the  aggregate 
amount  of  the  items  of  charge  be  sustained 
upon  a  stated  account  which  shows  a  credit 
and  a  balance  of  a  smaller  sum.  (McOtrthy 
V.  Mt.  Tecarte  L.  &  W.  Co.,  Ill  Cal.  328.) 

9.  A  contract  created  by  an  account  stat- 
ed is  a  new  and  independent  contract,  as 
much  so  as  if  a  note  had  been  given  for  the 
balance  of  the  account;  and  where  an  ac- 
count stated  upon  a  particular  date  is  de- 
clared upon  for  a  sum  equal  to  the  amount 
of  wages,  exclusive  of  any  credit,  but  an 
item  of  credit  in  fact  appears  in  the  account 
stated  on  that  date,  for  the  purchase  price 
of  certain  shares  of  steck,  in  a  specified  sum, 
a  finding  of  an  account  stated  on  that  date 
for  the  amount  of  the  charges  only  omitting  * 


ACCOUNTS— ACQUAINTANCES. 


3 


the  credit,  and  the  b&lance  of  the  account,  is 
against  the  evidence  notwithstanding  there 
is  evidence  that  at  a  subsequent  time  there 
waa  an  agreement  to  release  the  credit,  and 
to  permit  the  account  to  be  presented  for 
farther  examination  and  allowance.  (Mc» 
Carthy  v.  Mt  Tecarte  L.  &  W.  Co.,  Ill  Cal. 
S28.) 

Account  stated,  balance  in  bank  as.  See 
Banks  and  BankUig,  IL 

10.  Where  a  demand  is  made  upon  the 
plaintifT  in  an  action  of  assumpsit  for  a  bill 
of  particulars,  and  such  bill  is  delivered  six 
days  after  the  demand,  and  more  than  forty 
days  before  the  trial,  an  objection  made  up- 
on the  trial  to  the  reception  of  any  evidence 
upon  the  ground  that  the  bill  of  particulars 
had  not  been  served  within  five  days  after 
the  demand,  no  objection  having  been  made 
to  the  sufficiency  of  the  account  as  furnish- 
ed, the  objection  to  the  reception  of  evidence 
is  properly  overruled.  (McCarthy  v.  Mt  Te- 
carte L.  &  W.  Co.,  110  Cal.  687.) 

IL  The  object  of  section  454  of  the  Code 
of  Civil  Procedure,  requiring  a  party  to  de- 
liver to  his  adversary  within  five  days  after 
the  demand  a  copy  of  an  account  sued  upon, 
or  be  precluded  from  giving  evidence  there- 
of, is  to  protect  the  adverse  party  from  em- 
barrassment upon  the  trial,  by  enabling  him 
to  demand  and  obtain  in  advance  a  detailed 
statement  of  the  items  charged  against  him, 
and  the  trial  court  has  a  sound  discretion 
with,  the  prescribed  penalty  may  be  exact- 
whether  to  exact  the  penalty  of  precluding 
the  plaintiff  from  giving  evidence  thereof 
or  not;  and  if  the  demand  is  not  complied 
ed  for  refusal  or  gross  neglect;  but  If  the 
demandant  receives  a  sufficient  copy  long 
enough  before  the  trial  to  enable  him  to  ex- 
amine it  and  prepare  his  defense,  so  far  as 
he  Is  concerned  the  statute  has  fulfilled  Its 
usefulness.  (McCarthy  v.  Mt  Tecarte  L.  & 
W.  Co.,  110  Cal.  687.) 

12.  Where  a  party  receiving  a  bill  of  par- 
ticulars, which  is  for  any  reason  objection- 
able, proposes  to  object  to  the  introduction 
of  evidence  thereunder,  he  may  not  wait  un- 
til the  trial,  but  previous  to  the  trial  must 
move  for  and  obtain  an  order  excluding  the 
evidence.  (McCarthy  v.  Mt  Tecarte  L.  & 
W.  Co.,  110  CaL  687.) 

13.  A  bill  of  particulars  furnished  by  a 
plaintiff  to  the  defendant  of  the  account 
sued  on  is  to  be  regarded  as  an  amplifica- 
tion of  the  complaint  and,  for  the  purpose 
of  determining  the  plalntifTs  right  of  leco.v- 
ery,  or  the  admissibility  of  evidence  in  sup- 
port of  the  claim,  Is  to  be  considered  as  in- 
corporated into  the  complaint  as  originally 
filed.    (Millet  v.  Bradbury,  109  Cal.  170.) 

Defendant  may  demand  bill  of  particu- 
lars.   See  Assumpsit,  6. 

ACCUSATION. 

For  disbarment.  See  Attorney  and  Cli- 
ent, 21. 

Officer,  accusation  against.  See  Offices 
and  Officers,  V. 


ACKNOWLEDGMENTS. 

Indebtedness,  acknowledgment  of.  See 
Statute  of  Limitations,  V. 

Court  commissioner  may  take.  See  Home- 
steads, 14. 

Statute  empowering  commissioners  to 
take,  not  repealed.  See  Court  Commission- 
ers, 1. 

Chattel  mortgage,  acknowledgment  of. 
See  Mortgages,  XV,  2. 

Mortgages,  acknowledgment  of.  See  Mort- 
gages, III. 

1.  The  object  of  acknowledgment  Is  to  en- 
title an  instrument  to  be  used  as  evidence 
without  further  proof,  and  to  enable  it  to 
be  recorded.  (Gordon  v.  City  of  San  Diego. 
108  Cal.  264.)  *  ' 

2.  A  deed  signed  and  delivered,  except 
where  a  married  woman  is  the  grantor,  is 
good,  and  operates  to  convey  the  title, 
though  not  acknowledged.  (Gordon  v.  City 
of  San  Diego,  108  Cal.  264.) 

3.  A  certificate  of  acknowledgment  is  not 
conclusive  evidence  of  the  fact  of  acknowl- 
edgment but  It  may  be  impeached  by  parol 
evidence  that  the  person  named  therein 
never  in  fact  appeared  before  the  officers 
certifying  to  the  acknowledgment.  In  such 
a  case  the  act  of  the  officer  is  wholly  void, 
and  the  certificate  is  nothing  but  a  fabrica- 
tion. (De  Mesnag«r  v.  Hamilton,  101  Cai. 
532.) 

4.  Where  a  person  named  in  a  grant  of 
real  property  appears  in  person  before  a  no- 
tary and  acknowledges  a  signature  attached 
thereto  as  his  own  he  is  estopped  from  af- 
terwards denying  his  declaration,  as  well 
as  his  signature,  against  any  one  who, 
without  any  other  notice  or  knowledge  than 
Is  conveyed  by  the  deed,  parts  with  his  prop- 
erty on  the  strength  thereof.  (Blalsdell  v. 
Leach.  101  Cal.  405.) 

5.  The  acknowledgment  by  a  married  wo- 
man is  an  essential  part  of  the  execution  of 
a  conveyance  fiom  her,  without  which  it 
has  no  validity.  (Mathews  v.  Davis.  102 
Cal.  202.) 

6.  Where  a  married  woman  acknowledgcb 
a  signature  to  a  deed  as  her  own  signature, 
under  the  mistaken  belief  that  the  instru- 
ment was  a  lease  which  she  had  signed,  and 
it  appears  that  the  instrument  was  handed 
to  her  by  the  notary  for  her  examination, 
and  that  she  had  every  opportunity  for  de- 
termining its  nature,  her  acknowledgment 
of  the  execution  and  validity  of  the  deed  es- 
tops her  from  questioning  that  fact  as 
against  a  subsequent  mortgagee  of  the 
grantee,  who  is  without  notice  or  knowledge 
other  than  that  conveyed  by  the  deed 
(Blalsdell  v.  Leach,  101  Cal.  406.) 

Married  woman's,  wife  may  show  she 
never  executed  it    See  Mortgages,  III. 

Married  womao  acknowledging  deed  as 
widow,  estoppel  from.    See  Estoppel,  10. 

ACQUAINTANCES. 
See  Insanity,  8. 


ACTION'S-ADVBRSE  POSSESSION,   I. 


ACTIONS. 

By  particular  pereons.  See  Particular  Ti- 
tle. 

Particular  actions.    See  Particular  Title. 

Parties.    See  Parties. 

Counterclaim.    See  Counterclaim. 

Joinder  of.    See  Jo'nder  of  Actions. 

Dismissal  of.    See  Dismissal. 

Surylval  of.    See  SurviTal  of  Actlonfl. 

Commencement  of  action  is  part  of  Its 
maintenance.  (Emigrant  Ditch  Co.  ▼.  Web- 
ber, 108  Cal.  88,  91.) 

ACTS  OF  GOD. 

Freshets.    See  Sewers,  9,  10. 

Extraordinary  flood,  effect  of,  where  de- 
fendant negligent.    See  Watercourses,  33. 

Carrier  not  liable  for  delay  through.  See 
Common  Carriers,  37. 

ADJOINING  OWNERS. 

Use  of  street  for  railroad.  See  Railroads, 
III.  1. 

Coterminous  owners.  See  Basements,  I, 
2. 

Coterminous  owners,  erection  of  fence. 
See  Fences,  2. 

Rights  of,  where  street  closed.  See  Streets, 
14,  et  seq. 

Rights  of,  on  change  oif  grade  by  railroad* 
See  Railroads,  III,  1. 

ADJOURNED  MEETING. 
See  Irrigation  Districts,  12. 

ADJOURNMENT. 
See  Continuance. 

Supervisors,  adjournment  of,  effect  of  on 
jurisdiction.    See  Supervisors,  3. 

ADJUSTMENT. 
See  Compromise. 

ADMINISTRATION. 

See  Estates  of  Deceased  Persons;    Execu- 
tors and  Administrators. 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

ADMISSIONS. 
See  Evidence,  IV. 

Pleadings,  admissions  in.  See  Pleading 
and  Practice,  IV. 

Allegations  in  answer  admitted  by  judg- 
ment on  the  pleadings.    Sec  Judgments,  18. 

Admitted  facts  need  not  be  found.  See 
Findings,  I. 

Stipulation  admitting  facts  obviates  ne- 
cessity of  proof.    See  Venue,  11. 

Verdict  is  against,  when.  See  New  Trial, 
13. 

ADOirriON. 

See  Parent  and  Child  II. 


ADVERSE  CliAIMS. 

See  Quieting  Title. 

Necessary  parties  to  a  determination  of. 
See  Supplementary  Proceedings,  4. 

ADULT  BLIND. 
Home  for.    See  Blind  Asylums. 

ADULTERY. 
See  Criminal  Law,  XI,  1. 

ADVERSE  PARTIES. 
See  Appeals,  45,  et  seq. 

ADVERSE  POSSESSION. 

I.  What  Constitutes,  and  Evidence  of. 
II.  Between  Particular  Persons. 
III.  Effect  of;  Rights  Under. 

Street,  adverse  possession  of.  See  Streets, 
IV. 

Statute  of  limitations.  See  Statute  of  Lim- 
itations. 

Obtaining  easement  of  way  by.  See  Eastv 
ments,  7-9. 

I.  What  Constitutes,  and  Evidence  of. 

User  by  consent  does  not  give  title.  See 
Watercourses,  VIII,  6. 

1.  Title  to  land  may  be  acquired  by  ad- 
verse possession  for  five  years  within  the 
limits  of  an  Inclosure,  although  the  inclosure 
was  made  under  a  mistalcen  belief  as  to  the 
boundary  of  the  land,  where  it  is  claimed 
as  matter  of  fact  that  the  fences  were 
upon  the  line;  but,  if  the  Inclosure  was  made 
without  claiming  that  the  fences  were  upon 
the  line,  but  with  the  expectation  of  movlnc: 
them  to  the  true  line  when  it  should  be  de- 
termined, the  possession  would  not  be  ad- 
verse, and  the  statute  would  not  run.  (Wood- 
ward V.  Farls,  109  Cal.  12.) 

2.  A  parol  gift  of  land  from  the  mortgagor, 
though  invalid  as  against  the  mortgagee.  Is 
a  sufficient  basis  for  the  acquisition  of  a 
right  by  adverse  possession.  (Baldwin  v. 
Temple,  101  Cal.  396.) 

3.  Where  the  owner  of  land  accepts  a 
lease  from  another  it  does  not  destroy  h^s 
title  to  the  land;  but  where  the  lessee  Is 
in  possession  without  title  it  is  an  admis- 
sion of  the  fact,  and  may  be  used  as  evi- 
dence tending  to  show  that  he  did  not  claim 
to  hold  the  land  adversely  to  the  party  from 
w^om  he  accepted  the  lease.  (Baldwin  v. 
Temple,  101  Cal.  896.) 

4.  The  rule  that  it  Is  necessary  to  surren- 
der possession  and  again  enter  before  the 
possession  can  become  adverae  obtains  only 
where  the  person  claiming  to  hold  adversely 
was  put  into  possession  by  the  owner,  or 
has,  at  least,  held  possession  under  such 
owner;  and,  where  no  relation  of  landlord 
and  tenant  exists  between  the  owner  and 
the  person  in  possession,  the  fact  that  snch 
person  has  a  lease  from  others  to  a  tract 
including  the  lot  in  dispute  does  not  make 
his  possession  of  that  lot  any  less  hostile  to 
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the  owner,  but  such  lease  would  only  have 
the  effect  to  make  the  purchaeers  Joint  tres- 
passers with  the  lessee.  (Millett  v.  Lago- 
marsioo,  107  CaL  102.) 

5.  Possession  obtained  under  a  conveyance 
from  a  purchaser  at  a  tax  sale  who  has  him- 
self received  no  tax  deed,  although  no  title 
is  acquired  through  such  conveyance,  is 
sufficient'  to  bring  the  grantee  within  the 
provisions  of  section  828  of  the  Code  of  GivU 
Procedure  for  the  purpose  of  constituting 
an  adverse  possession  by  any  person  claim- 
ing a  title  founded  upon  a  written  instru- 
ment.   (Millett  V.  Lagomarsino,  107  Gal.  102.) 

6.  An  inventory  and  appraisement  of  the 
estate  of  the  deceased  ancestor,  and  a  {peti- 
tion by  the  widow  for  a  homestead,  made 
and  tiled  after  one  of  the  heirs  has  acquired 
a  title  by  prescription  as  against  all  other 
heirs,  can  have  no  effect  in  determining 
whether  the  possession  of  the  land  of  the  de< 
cedent  by  such  heirs  was  adverse  from  the 
time  of  the  death  of  the  ancestor.  (Fellz  v. 
Fellz,  105  CaL  1.) 

7.  Where  it  is  proven  that  an  agreement 
existed  between  the  owners  of  adjoining 
surveys,  that  the  land  upon  which  a  fence 
and  ditch  was  located  belonged  to  one  of 
them,  and  that  his  land  in  fact  extended 
further  south  than  the  fence  and  ditch,  and 
that  a  joint  survey  would  be  made  to  fix  the 
true  line,  the  possession  of  the  other  owner 
to  the  fence  and  ditch  is  not  adverse,  and 
the  statute  of  limitations  does  not  run 
against  the  true  owner.  (Peters  v.  Gracia, 
110  Gal.  89.) 

8.  If  the  plaintiff  shows  that  his  posses- 
sion has  been  continued  for  a  period  long 
enough  to  bar  an  action  for  recovery  he  etj* 
tablishes  a  title  by  prescription,  and,  upon 
such  proof,  the  burden  is  thrown  upon  the 
defendant  to  show  his  right  to  retain  the  pos- 
session. (Goodwin  V.  Scheerer,  10(5  Gal.  690.) 

9.  The  payment  of  taxes  by  the  record 
owner  adds  nothing  to  his  title,  but  it  ex- 
cludes any  presumption  that  it  was  assessed 
to,  or  paid  by,  the  adverse  possessor.  (Bald- 
win V.  Temple,  101  Gal.  896.) 

10.  Payment  of  taxes  by  the  adverse  pos- 
sessor is  essential  to  the  obtaining  of  title 
by  adverse  possession,  and  the  adverse 
claimant  cannot  rely  upon  an  agreement  by 
one  of  the  parties  against  whom  the  patent 
is  invoked,  promising  to  pay  the^taxes  for 
the  possessor.  (Tuffree  v.  Polhemus,  lOS 
Cal.  670.) 

11.  Adverse  possession  of  land,  since  the 
passage  of  the  act  of  1878,  cannot  set  the 
statute  of  limitations  in  motion  if  the  taxes 
are  not  paid  upon  the  land  by  the  person  in 
possession;  but  title  by  adverse  possession 
might  be  acquired  prior  to  the  passage  of 
the  act  of  1878  without  the  payment  of  taxes. 
(Woodward  v.  Faris,  109  Gal.  12.) 

12.  When  the  plaintiff  In  an  action  of  eject- 
ment proves  a  paper  title  his  case  is  made 
out.  and,  if  the  defendant  relies  upon  adverse 
po€«ee8ion  under  the  statute  of  limitations, 
he  must  prove  either  that  no  taxes  were  lev- 
led  or  assessed  upon  the  land,  or  that  he  paid 


all  taxes  which  were  levied  and  assessed 
thereon.    (Baldwin  v.  Temple,  101  GaL  396.) 

13.  A  finding  that  the  property  in  con- 
troversy was  not  assessed  for  taxes,  for  a 
specified  year,  is  against  the  evidence,  where 
it  appears  that  the  land  assessed  by  boun- 
daries necessarily  included  the  land  In  con- 
troversy, although  there  is  no  evidence  that 
the  tract  claimed  by  the  defendant  was  as- 
sessed by  any  separate  or  specified  descrip- 
tion in  that  year.  (Baldwin  v.  Temple,  101 
Gal.  396.) 

14.  Under  section  325  of  the  Gode  of  Givll 
Procedure,  as  amended  in  1878,  a  defendant 
in  ejectment,  who  relies  on  the  statute  of 
limitations,  makes  a  complete  defense  if  be 
shows  a  continued  adverse  possession  for 
five  years,  and  a  payment  of  all  taxes  after 
1878,  although  not  for  the  five  years  next 
preceding  the  commencement  of  the  action. 
And  when  the  fee  has  been  once  acquired 
by  a  five  years*  adverse  possession,  the  fail- 
ure of  the  adverse  possessor  to  pay  subse- 
quent taxes  assessed  on  the  land  does  not 
divest,  nor  in  any  way  affect  his  title, 
r  Southern  Pacific  R.  R.  Go.  v.  Whitaker,  109 
Gal.  268.) 

Payment  of  taxes  not  necessary  to  obtain 
right  of  way  by.    See  Easements,  7. 

Payment  of  taxes  uot  necessary  to  main- 
tain ejectment    See  Ejectment,  4. 

Payment  of  taxes  on  highway,  effect  of. 
See  Highways,  32. 

15.  There  is  no  proof  of  adverse  possession 
sufficient  to  justify  a  verdict  of  title  by  pre- 
scriptdooi  where  it  appears  that  the  co<ntro- 
versy  related  simply  to  the  location  of  the 
division  line  between  the  northeast  and 
northwest  quarter  of  the  section,  and  the 
defendants  had  never  claimed  title  to 
any  land  in  the  northeast  quarter,  and 
had  never  inclosed  the  land  in  question; 
nor  built  a  fence  upon  the  line  claimed  by 
them  within  five  years  next  before  the  com- 
mencement of  the  action,  and  had  paid  no 
taxes  on  any  part  of  the  land  In  question. 
(O'Hara  v.  O'Brien,  107  Cal.  309.) 

Reputation,  evidence  of  not  admissible  to 
show  title  by  prescription  when.  See  Wa- 
tercourses, 109. 

II.  Between  Particular  Persons. 

16.  When  a  tenant  in  common  is  in  posses- 
sion of  the  whole  premises,  and  exercises 
acts  of  ownership  of  an  unequivocal  charac- 
ter, overt  and  notorious,  and  of  such  a  nature 
as  by  their  own  import  to  impart  information 
and  notice  to  the  other  cotenants  that  an  ad- 
verse possession  and  disseisin  are  intended, 
his  possession  is  ad  verse,  and.  If  continued  for 
five  years,  with  payment  of  all  taxes  levied 
and  assessed  on  the  land  after  April  1,  1878, 
will  vest  a  title  by  prescription.  (Feliz  v. 
Feliz,  105  Gal.  1.) 

17.  Tenants  in  common  who  have  entered 
into  the  actual  possession  in  severalty  of 
parcels  of  the  land  respectively  claimed  by 
them,  under  claim  and  color  "of  title,  and 
who,  with  their  predecessors  in  Interest  have 
maintained  possession  and  exercised  acts  of 
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ownership  openly  and  notoriously  claiming 
the  same  adversely  io  other  cotenants  who 
were  of  age,  and  to  all  the  world,  and  paying 
all  taxes  assessed  thereon  for  more  than  five 
years  prior  to  the  commencement  of  an  ac- 
tion against  them,  thereby  acquire  a  title  by 
prescription  under  the  statute  of  limitations. 
(Gregory  v.  Gregory,  102  Oal.  50.) 

18.  Possession  so  taken  and  held  in  sever- 
alty under  claim  and  color  of  title  is  suffi- 
cient to  give  all  cotenants  notice  of  the  ad- 
verse claim,  and  to  put  the  statute  of  limi- 
tations in  motion  in  favor  of  the  adverse  pos- 
sessors.   (Gregory  v.  Gregory,  102  Cal.  50.) 

19.  The  fact  that  a  nephew  of  the  adverse 
possessor,  who  is  also  a  cotenant,  continues 
to  reside  thereon  as  a  member  of  the  family 
of  the  cotenant,  who  Is  in  adverse  posses- 
sion, does  not  prevent  the  possession  of  the 
latter  from  being  adverse,  but  the  undisputed 
hostile  acts  of  adverse  possession  by  him 
would  be  more  readily  brought  to  the  notice 
of  the  cotenant  residing  in  his  family,  and 
afford  him  an  opportunity  of  asserting  his 
claim  in  opposition  thereto.  (Fellz  v.  Pellz, 
105  Cal.  1.) 

20.  The  possession  of  a  grantee  becomes 
adverse  to  his  grantor  immediately  upon  his 
entry  under  the  grant  and  by  this  adverse 
possession  he  may  acquire  a  title  by  pre- 
scription which  will  be  as  available  for  the 
protection  of  his  possession  as  one  acquired 
by  grant.  (Robinson  v.  Thornton,  102  Cal. 
e75.) 

Vendor.  poFsession  by  is  adverse.  See  Ven- 
dor and  Vendee,  8. 

Purchaser  from  mortgagor  after  fore- 
closure sale,  when  acquires  title  by.  See 
Mortgnees,  129. 

Lands  of  city,  whether  can  be  lost  by.  See 
Municipal  Corporations,  37,  38. 

III.    Effect  of;  Rights  Under. 

Title,  from  what  time  dates.  See  Water- 
courses, VIII,  6. 

Date  of  possessory  right.  See  Water- 
courses,. 88. 

Title  to  water  by  prescription.  See  Wa- 
tercourses, VIII,  6. 

21.  Under  section  1007  of  the  Civil  Code 
occupancy  sufficient  to  bar  an  action  to  re- 
cover property  confers  a  title  thereto,  de- 
nominated a  title  by  prescription,  which  is 
sufficient  against  all.  (Woodward  v.  Faris, 
109  Cal.  12.) 

22.  The  plaintiff  in  an  action  to  quiet  title 
is  not  entitled  to  a  decree  quieting  the  title 
to  the  land  In  controversy  where  the  plalntiflf 
has  lost  title  by  adverse  possession  of  the 
grantor  of  the  defendant,  although  the  con- 
veyance to  the  defendant  does  not,  in  its 
description,  include  the  land  in  controversy. 
(Woodward  v.  Faria,  109  Cal.  12.) 

23.  The  rule  of  pleading  which  requires  a 
party  claiming  title  by  limitations  to  plead 
it,  while,  if  he  derived  his  title  from  any 
other  source  he  might  avail  himself  of  It 
without  a  special  plea  and  without  stating 
the  source  of  his  title,  Is  a  survival  from  a 
diflFerent  condition  of  things  from  that  pre- 


scribed by  section  1007  of  the  Civil  Code; 
but,  if  that  rule  prevails,  still  a  title  acquired 
by  limitations  is  as  good  as  any  other  title, 
only,  to  avail  himself  of  it  as  conferring  a 
right,  a  party  must  (E^iecially  plead  it.  (Wood- 
ward V.  Faris,  109  Cal.  12.) 

24.  The  fact  that  a  purchaser  of  the  crops 
from  the  claimant  of  the  land  In  adverse 
possession  knew  that  the  plaintiffs  in  eject- 
ment claimed  to  be  the  ownets  of  the  land 
does  not  impair  his  right  of  recovery  of  the 
crops  as  against  them.  (Johnston  v.  Fish, 
105  Cal.  420.) 

Dedication  by  user.    See  Dedication,  I. 

Public  land,  adverse  possession  of,  rights 
of  homestead  claimant.  See  Public  Lands, 
16. 

Purchaser  of  crop  from  adverse  possessor, 
rights  of.    See  Croppers. 

ADVERTISEMENTS. 

Paper,  advertisement  by  confederate  in,  as 
evidence.    See  Criminal  Law,  316. 

AFFIDAVITS. 

Not  incorporated  in  record  on  appeal.  See 
Appeals,  VII,  1,  d. 

Chattel  mortgage,  affidavit  to.  See  Hoort- 
gages,  XV,  2. 

Petition  for  organization  of  city,  affidavit 
is  defective  when.  See  Municipal  Corpora- 
tions, 3. 

That  which  follows  a  vldelicit  does  not  de- 
stroy that  which  precedes  it;  and,  as  a  gen- 
eral rule,  if  it  is  repugnant  to  the  preceding 
matter,  it  will  be  relected.  (Howard  v.  Mc- 
Chesney,  103  Cal.  536.) 

Vldelicit.    See  Summons,  9. 

Of  merits.    See  Defaults,  12. 

False  statement  in.    See  Public  I^nds,  10. 

False  swearing  to  is  perjury.  See  Crim- 
inal Law,  329. 

Use  of  word  "claimant"  for  "affiant"  See 
Estates  of  Deceased  Persons,  25. 

Motion  for  change  of  venue,  affidavits  on. 
See  Venue,  II,  2. 

Attachment,  affidavit  for.  See  Attach- 
ments. 

DefeoHve,  amendment  of  or  validating. 
See  Public  Lands,  14;  Summons,  10,  14. 

Juror's,  admissibility  of,  to  impeach  or  sus- 
tain verdict.    See  Jury  and  .Turors,  38,  39. 

Publication  of  summons,  affidavit.  See 
Summons,  11. 

Service  of  summons,  affidavit  of,  need  not 
be  filed.    See  Summons,  17. 

Credibility  of  affidavit  contradicting  return 
of  summons.    See  Summons,  13. 

AFFIDAVIT  OF  MERITS. 
See  Defaults,  12. 

AFFIRMANCE. 

Void  jud&rment,  elTect  of  affirmance  of. 
Appeals,  344. 

AFTER-ACQUIRED  PROPBBTT. 
Mortgage  on.    Sre  Mortgages.  II. 
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AFTBB-ACQUIRBD   TXTLB. 

Whether  passes.    See  Deeds,  26,  27. 

Effect  of,  where  homestead  has  been  de- 
clared.   See  HomestesdB,  23. 

Bvidence  of.    See  Ejectment,  8. 

Sheriff's  deed  does  not  pass.  See  Execii- 
tions,  11. 

AGE. 

Statement  of  in  policy.  See  Insurance,  42, 
43. 

Question  of,  is  one  of  fact.  See  Criminal 
Iaw,  340. 

Evidence  as  to.    See  Criminal  Law,  341. 

ETidence  as  to  ages  of  petitioners  is  not 
necessary.    See  Highways,  14. 

AGENCY. 
I.  Authority,  How  Conferred. 
II.  Powers  and  Contracts  of  Agents. 
III.  Delegation  of  Authority  by  Agent;  Lia- 
bility of  Agent 
lY.  Knowledge  or  Declarations  of  Agent; 

Ratification  of  Agent's  Acts. 
y.  Bights  between  Principals  and  Third 

Persons;  Fraud  of  Agents. 
VI.  Agency  for  Two  Parties, 
yil.  Commissions  of  Agent,  Accounting  by; 
Termination  of  Authority. 

Architects.    See  Architects. 

Brokers.    See  Brokers. 

Wife  as  husband's  agent.  See  Husband 
and  Wife,  II. 

Insurance  agents.    See  Insuzance,  IV. 

Real  estate  agents.  See  Vendor  and  Ven- 
dee, 19. 

Corporation  formed  as  agent  of  partner- 
ship.   See  Partnership,  I. 

Embezzlement  by  agefnt,  proof  of.  See 
Criminal  Law,  175. 

Iitdictment  for  embezzlement  by  agent,  ra- 
riance,  what  is  not.    See  Criminal  Law,  202. 

Corporation  acting  as  agent  as  a  party. 
See  Rescission  of  Contracts,  18. 

I.  Authority,  How  Conferred. 

1.  It  is  not  necessary  that  the  authority 
of  an  agent  to  sign  a  protest  should  be  in 
writing,  though  the  council  may  require 
proof  of  the  authority  if  challenged.  (Los 
Angeles  Lighting  Co.  v.  City  of  Los  Angeles, 
106-156.) 

2.  The  authority  of  an  agent  to  make  a 
lease  for  a  period  in  excess  of  one  year  must 
be  in  writing,  and  cannot  be  conferred  by 
oral  contract.    (Borderre  ▼.  Den,  594.) 

Authority  of  agent  to  sign  protest  must 
not  be  written.    See  Streets,  89. 

Authority  of  agent  is  admitted  by  the 
pleadings,  when.    See  Mortgages,  151. 

Ratification  of  agent's  acts.    See  post,  IV. 

II.  Powers  and  Contracts  of  Agents. 

Signature  to  deed  may  be  by  agent.  See 
Deeds,  1. 

Condition,  power  of  agent  to  waive.  See 
Railroads,  29. 


3.  The  extent  of  the  powers  of  an  agent 
of  a  partnership  in  making  a  contract  of  em- 
ployment is  a  Question  of  fact  to  be  paased 
upon  by  the  Jury  in  arriving  at  their  verdict*. 
(Grosse-Becker  v.  Becker,  102  Cal.  226.) 

4.  Evidence  establishing  without  conflict- 
that  the  payee  of  a  note  authorized  a  third 
person  to  settle  with  the  maker  for  sheep- 
claimed  to  have  been  stolen  from  the  payee 
of  the  note,  and  to  take  anything  he  could 
get,  proves  authority  to  take  a  promissory 
note,  and  the  finding  that  the  note  was  taken 
without  the  authority  or  direction  of  the 
payee  is  not  Justified  by  the  evidence, 
(Mitchell  V.  Finnell,  101  Cal.  614.) 

5.  Where  a  note  and  mortgage  were  given 
to  the  plaintiff  through  his  agent,  tbe  note 
and  mortgage,  together  with  a  power  of 
attorney  from  the  plaintiff  to  the  agent  are 
properly  admitted  in  evidence;  and  the  power 
of  attorney  is  the  best  evidence  of  the 
agency.  (Rohrbough  v.  Johnson,  107  OaL 
144.) 

6.  The  production  of  a  power  of  attorney 
authorizing  the  sale  and  conveyance  of  prop- 
erty, and  a  deed  executed  by  the  attorney 
purporting  to  be  a  grant,  bargain,  and  sale 
deed,  reciting  a  consideration,  makes  a  prima 
facie  case  sufficient  to  support  a  verdict 
in  favor  of  the  grantee,  against  the  heirs  of 
the  grantor.  In  the  absence  of  evidence  to 
overcome  it  (Mowry  v.  Mowry,  103  CaL 
314.) 

7.  Where  the  donee  of  a  power  owns  an 
interest  in  the  land  granted,  the  fact  that 
the  conveyance  is  made  only  in  the  Individ* 
ual  name  of  the  donee,  and  makes  no  refer> 
ence  to  the  power,  is  not  conclucrive  against 
the  execution  of  the  power;  but,  where  It 
appears,  in  view  of  the  circumstances  under 
which  the  deed  was  made,  including  the 
situation  of  the  subject  of  the  instrument, 
that  the  intent  of  the  donee  of  the  power 
was  to  transfer  the  whole  estate,  and  to -exer- 
cise the  power  necessary  for  that  purpose, 
the  instrument  will  be  held  to  work  both 
by  the  interest  and  by  the  power,  and  to  pass 
the  entirety  of  the  estate.  (Morffew  v.  S.  P. 
&  San  Rafael  R.  R.  Co.,  107  Cal.  587.) 

8.  A  power  of  attorney  to  purchase  land  for 
a  corporation  does  not  authorize  the  sub- 
mission to  arbitration  of  the  matter  of  fixing 
the  price  to  be  paid  for  the  land.  (Talma  dge 
V.  Arrowhead  Reservoir  Co.,  101  Cal.  367.) 

9.  An  agent  emi>owered  to  lease  a  tract  of 
land  for  one  year  at  a  specified  rental  can- 
not make  a  lease,  either  oral  or  written, 
obligatory  on  his  principal,  for  a  portion  of 
th,3  land  at  a  less  rental  for  a  term  exceeding 
one  year.    (Borderre  v.  Den,  106  Cal.  594.) 

10.  A  lease  by  an  agent  exceeding  the 
term  of  one  year,  cannot  operate  as  a  valid 
lease  for  one  year,  the  agent's  authority  not 
being  in  writing.  (Borderre  v.  Den,  106  CaL 
594.) 

11.  Statute  does  not  require  that  the  au- 
thority to  sign  the  protest  if  signed  by  an 
agent  shall  accompany  the  protest  (Lo» 
Angeles  Lighting  Co.  v.  City  of  Los  Angeles,. 
106-156. 
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12.  An  agent  who  has  no  authority  to  agree 
upon  a  division  line,  but  was  merely  em- 
ployed for  the  purpose  of  superintending  the 
lands  of  the  owner  and  leasing  the  same, 
does  not  ti&nd  the  cwDer  by  staking  a  line  and 
causing  a  furrow  to  be  ploughed  to  indicate 
how  far  west  the  tenants  should  plough, 
nor  does  he  thereby  authorize  the  owner 
of  the  adjoining  land  to  build  a  fence  upon 
the  line  staked  by  such  agent;  and  where  the 
evidence  does  not  show  any  acts  or  represen- 
tations of  the  agetit  by  which  his  principal 
should  be  estopped,  or  any  agreement  be- 
tween the  agent  and  the  owners  of  the  ad- 
joining land  as  to  the  location  of  the  division 
line,  the  evidence  fails  to  show  an  agreed 
division  line.  (O'Hara  v.  O'Brien,  107  Oal. 
309.) 

IS.  Where  an  agent  was  authorised  to 
have  a  granite  coping  constructed  around  a 
cemetery  lot  of  the  principal,  of  the  samo 
quality  of  material  as  that  of  the  coping 
around  another  lot,  and  the  work  was  done 
like  the  other  coping  and  of  the  same  qual- 
ity of  material,  and  the  principal  expressed 
satisfaction  with  it  before  it  was  completed, 
it  is  immaterial  that  the  agent  named  a  dif- 
ferent kind  of  granite  in  the  plans  and  spec- 
ifications for  the  coping,  and  afterward  as- 
sented to  the  change  of  the  contract  to  the 
same  kind  of  rock  as  that  used  in  the  other 
coping.  (Western  Granite  and  Marble  Co. 
V.  Souc,  110  Cal.  431.) 

14.  Where  an  agent  sues  in  his  own  name, 
the  defendant  may  avail  himself  of  all  de- 
fenses which  would  be  good  as  against  either 
the  principal  or  agent.  (Bliss  v.  Sneath,  103 
Cal.  43.) 

15.  Evidence  showing  that  the  purchase 
was  made  by  the  attorney  in  fact  from  the 
grantor,  and  that  the  deed  was  made  to  the 
gi'antee,  the  son  of  the  attorney  in  fact,  as 
a  gift  from  his  father,  the  father  having 
paid  the  purchase  money  by  the  extinction  of 
Indebtedness  from  the  grantor  to  himself, 
and  that  the  grantor  personally  delivered  a 
deed  executed  by  the  attorney  in  fact  to  the 
grantee,  is  sufficient  to  justify  a  jury  in  find 
ing  that  there  was  a  sale  to  the  grantee  for 
a  consideration;  and  the  act  of  the  attorney 
in  fact,  in  executing  the  deed,  was  ratified  by 
the  principal,  by  his  personal  delivery  of  the 
deed.    (Mowry  v.  Mowry,  103  Cal.  314.) 

16.  The  notes  from  the  grantor  to  the  at- 
torney in  fact,  with  indorsements  thereon, 
showlncr  a  payment,  coinciding  with  the  date 
of  the  deed,  are  admissible  in  evidence  in 
connection  with  testimony  that  the  grantor 
owed  the  attorney  in  fact  money  on  notes, 
and  that  the  deeds  were  In  payment.  (Mow- 
ry V.  Mowry,  103  Cal.  314.) 

III.  Delegation  of  Authority  by  Agent;  Lia- 
bility of  Agent. 

Sppclal  agent  cnnnot  delegate  authority  to 
subagent   6ee  Ittsuramce,  22. 

Power  of  supervisors  to  appoint  agent. 
See  Supervisors,  7. 

17.  An  agent  cannot  delegate  his  authority 
to  another  unless  he  is  especially  authorized 


to  do  so.    (Talmadge  v.  Arrowhead  Reser- 
voir Co.,  101  Cal.  307.) 

18.  It  is  a  general  principle  that  delegated 
power  cannot  be  delegated;  and  where  a 
broker  or  agent  is  selected  as  a  spedalist  on 
account  of  his  presumed  skill  and  discretion, 
and  of  the  confidence  bestowed  on  him  by 
his  principal,  he  cannot  transfer  or  depute 
his  duties,  so  far  as  they  are  discretionary, 
to  another.    (Fairchild  v.  King,  102  CaL  820.) 

19.  Where  the  owner  of  land  authorized  a 
real  estate  agent  to  procure  a  tenant  who 
would  accept  a  lease  of  the  land,  for  a  cer- 
tain commission,  and  such  agent  was  not 
specially  authooized  to  appoint  suibagents 
for  the  purpose  of  securing  a  tenant,  such 
agent  or  broker  cannot  delegate  power  to 
other  real  estate  brokers  to  secure  a  lessee, 
so  as  to  bind  the  principal  to  pay  for  their 
services.    (Falrchlld  v.  King,  102  CaL  320.) 

20.  A  power  of  substitution  and  revocation 
contained  Jai  a  power  of  attorney  only  author- 
izes the  agent  to  substitute  another  to  take 
his  place  and  perform  his  duties  as  agent  for 
the  principal,  and  does  not  authorize  him  to 
substitute  the  judgment  of  another  for  his 
judgment  while  acting  as  agent.  (Talmadge 
V.  Arrowhead  Reservoir  Co.,  101  Cal.  867.) 

21.  An  agent  who  makes  an  invalid  con- 
tract to  delegate  power  which  he  is  not  au- 
thorized to  delegate  is  not  liable  to  subagenfcs 
to  whom  he  assumed  to  delegate  the  power 
by  an  Invalid  contract,  where  he  did  not  per- 
sonally agree  to  pay  them  any  thing  for 
their  services.  (Falrchlld  v.  King,  102  Cal. 
320.) 

22.  Where  lumber  was  sold  to  the  defend- 
ant to  be  used  in  the  construction  of  a 
quartz-mill  on  a  mine  in  charge  of  the  de- 
fendant, was  the  president  and  acting  agent 
of  a  mining  company,  and  the  plaintiff  dealt 
and  contracted  with  the  defendant  as  the 
owner  of  the  mine,  and  as  the  principal  in 
the  transaction.  In  Ignorance  that  the  mining 
company  was  the  owner  of  the  mine,  or  that 
the  lumber  was  to  be  used  for  the  benefit 
of  the  mining  company,  the  defendant  is 
personally  liable  for  the  value  of  the  lumber 
sold.    (Bradford  v.  Woodworth.  108  Cal.  684.) 

28.  A  gratuitous  agent  for  the  lending  of 
the  money  of  his  principal  is  bound  to  exer> 
else  good  faith  and  ordinary  diligence,  and 
to  act  with  a  sound  discretion  in  investlnji^ 
it;  and  It  is  not  a  sound  discretion  to  invest 
it  on  the  mere  personal  security  of  the  per- 
son to  whom  it  is  lent;  and,  if  he  so  lent  it, 
and  neglected  to  collect  the  money^for  the 
principal  when  he  might  have  done  so,  be- 
cause he  feared  that  if  he  attempted  to  col- 
lect it  the  debtor  would  be  crippled  and  ren- 
dered unable  to  pay  a  debt  owed  to  himself 
and  his  partner,  until  the  debtor  became 
bankrupt,  he  is  guilty  of  gross  negligence 
in  the  management  of  the  money  intrusted  to 
him  and  is  liable  for  its  loss.  (Samonset  ▼. 
Mesnager,  108  Cal.  354.) 

24.  Where  the  principal,  after  Intrustlni^ 
the  money  to  the  agent  for  Investment,  went 
to  France  and  there  remained  without 
knowledge  of  the  mismanagement  of   his 
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money  by  the  agent  until  a  short  time  before 
tlie  action  was  commenced,  he  Is  not  guilty 
of  contributory  negligence.  (Samonset  v.' 
Mesnager,  108  Cal.  354.) 

25.  The  contents  of  a  letter  addressecl  by 
the  principal  to  his  brother,  directing  him  to 
go  to  the  agent  and  demand  the  payment  of 
the  money,  and,  unless  paid,  to  commence  an 
Ju«tlon  to  recover  the  same,  up<»i  proof  of 
loss  and  diligent  search  therefor  without 
jtbllity  to  find  It,  may  be  proved  by  parol 
evidence  In  an  action  against  the  agent  to 
recover  the  money.  (Samonset  v.  Mesnager, 
108  Cal.  354.) 

26.  Where  a  broker  or  agent  employed  by 
the  vendors  of  real  estate  In  the  sale  of  It 
falsely  represented  to  the  vendors  that  he 
had  received  a  deposit  on  account  of  the  sale, 
when  he  had  in  fact  taken  what  proved  to 
be  a  worthless  note,  and  had  full  knowledge 
of  the  falsity  of  the  statement,  of  which 
the  vendors  were  Ignorant,  and  the  vendors, 
relying  upon  the  statement  as  true,  were  In- 
duced thereby  to  approve  of  the  contract  of 
sale,  the  agent  is  bound  to  make  good  his 
statement,  and  is  estopped  from  showing  its 
falsity  to  the  injury  of  the  vendors,  and  the 
amount  of  the  alleged  deposit  may  be  recov* 
ered  from  him  as  money  received  for  the 
use  of  the  vendors.  (Wood  v.  Blaney.  107 
Cal.  291.) 

Fraud  of  agent.    See  poet,  V. 

IV.  Knowledge   or  Declarations  of  Agent; 
Ratification  of  Agent's  Acts. 

27.  Before  the  declarations  of  an  agent  are 
admissible  to  bind  his  principal  the  fact  of 
the  agency  must  be  established.  Evidence 
of  the  declarations  of  the  person  claimed  to 
be  such  agent  are  Inadmissible  to  establish 
the  agency.  (Smith  v.  L.  4b  L.  &  G.  Ins.  Co., 
107  Cal.  432.) 

Declarations  of  agent,  admissibility  of. 
See  Corporations,  112. 

28.  Notice  to  an  agent  In  order  to  be  notice 
to  his  principal  must  be  given  to  him  while 
acting  in  the  course  of  his  employment,  or  at 
least  must  be  present  to  his  mind  at  the  time 
he  is  acting  as  such  agent,  and  be  of  sucb 
character  as  it  is  his  duty  to  communicate 
to  his  principal  (Wittenbrock  v.  Parker,  102 
Cal.  93.) 

Notice  to  agent  is  constructive  notice  to 
principal.    See  Corporations,  151. 

29.  It  Is  not  necessary  that  the  ratification 
of  a  contract  should  be  in  express  terms 
In  order  to  bind  the  principal;  but  it  Is  suflS- 
dent  If  it  is  fairly  Inferable  from  the  words 
or  conduct  of  the  principal,  and  like  the  act 
of  conferring  an  antecedent  authority,  rati- 
fication may  be  either  express  or  implied. 
(Pope  V.  Armsby  Co.,  Ill  Cal.  159.) 

30.  It  Is  of  the  very  essence  of  ratification 
that  It  be  done  advisedly,  with  full  knowl- 
edge of  the  party's  rights.  (Brown  v. 
Rouge.  104  Cal.  672.) 

31.  The  payee  must  be  held  to  have  rati- 
fied whatever  was  done  by  the  agent  in  pro- 
curine  a  note,  by  the  fact  that  he  indorsed 
it  with  the  knowledge  that  it  was  given  In 


settlement  of  a  supposed  claim  of  the  payee 
against  the  maker.  (Mitchell  v.  Flnneil,  101 
Cal.  614.) 

32.  Where  the  owner  of  land,  without 
knowledge  of  a  lease  made  by  an  agent  with- 
out authority,  has  rented  the  land  to  another 
no  pow6r  remains  In  him  to  ratify  the  pre- 
vious unauthorized  act  of  his  agent  so  as  to 
warrant  a  recovery  of  the  land  by  his  lessee 
from  the  lessee  of  the  owner.  (Borderre  v. 
Den,  106  Cal.  594.) 

33.  A  principal  who  is  inforuied  of  a  writ- 
ten contract  of  purchase,  made  in  his  name 
by  one  assuming  to  act  as  his  agent,  and 
who  Is  requested  by  the  vendor  to  state 
whether  the  agent  had  authority  to  make 
It,  and  whether  the  contract  is  correct,  is 
put  upon  inquiry  as  to  the  terms  of  the  con- 
tract; and  it  Is  negligence  for  him  not  to 
take  the  precaution  to  obtain  a  copy  of  It 
from  the  vendor,  before  giving  him  assur- 
ance that  it  could  be  carried  out,  and  In 
such  case  he  cannot  plead  want  of  knowledge 
of  the  details  of  the  contract  to  prevent  the 
effect  of  a  ratification  Implied  from  such 
assurance.  (Pope  v.  Armsby  Co.,  Ill  Cal. 
159.) 

34.  Where  fruit  was  purchased  in  the 
name  of  an  Incorporated  company  by  one 
assuming  to  act  as  Its  agent,  and  who  signed 
a  contract  therefor  in  Its  name,  and  the  ven- 
dor addressed  a  letter  to  the  company  In 
reference  to  the  purchase  requesting  to 
know  If  the  purchaser  was  their  agent  and 
if  the  contract  was  correct,  and  was  In- 
formed by  the  managing  agent  that  the  pur- 
chase was  made  on  their  advice,  but  they 
were  not  aware  that  it  was  made  in  their 
name,  but  that  they  would  handle  the  fruit, 
and  that  the  wrfter  would  visit  the  vendor's 
section  in  a  week  or  two,  and  arrange  the 
matter  satisfactorily  with  him  then,  and  such 
managing  agent  did,  within  a  few  days  there- 
after, visit  the  neighborhood  where  the  ven- 
dor lived,  but  said  nothing  to  him,  and  al- 
lowed him  to  act  upon  the  contract  by  de- 
livering the  fruit  thereunder,  without  re- 
pudiating it,  the  facts  sufficiently  show  a 
ratification  of  the  contract  by  the  corpora- 
tion; and  the  corporation  became  estopped 
from  denying  the  contract,  or  the  effect  of 
the  assurances  of  Its  managing  agent,  which 
Induced  the  vendor  to  deliver  the  fruit  under 
what  he  had  a  right  to  believe  was  a  valid 
contract.    (Pope  v.  Armsby  Co.,  Ill  Cal.  159.) 

One  may  ratify  signature  made  by  another. 
See  Deeds,  1. 

Void  acts,  ratification  of.  See  Corpora- 
tions, 140. 

Ratification  of  acts  of  officer.  See  Corpo- 
ratons,  VII,  2. 

Ratification  by  wife  of  husband's  contract, 
what  is  not.    See  Husbaud  and  Wife,  12. 

Ratification  is  equivalent  lo  previous  au- 
thority.   See  Corporations,  46,  141. 

V.  Rights  between  Prtncipals  and  Third  Per- 
sons; Fraud  of  Agents. 
Contract  authorizing  sale  Is  not  basis  of 
suit    for  specific   performance   when.    See 
Specific  Performance,  5,  6. 
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35.  A  principal  is  bound  by  acts  and  rep- 
resentations of  an  agent  within  tbe  scope  of 
bis  authority,  even  though  the  agent  dis- 
obeyed his  positive  directions.  (Mitchell  v. 
Finnell.  101  Cal.  614.) 

36.  One  who  deals  with  an  assumed  agent 
of  a  married  woman  whom  he  has  not  seen 
should  make  careful  inquiry  as  to  the  valid- 
ity and  scope  of  the  agency.  (Brown  v. 
Rouse,  104  CaL  672.) 

37.  Where  a  deed,  purporting  to  be  from 
the  plaintiff  to  the  defendant  of  the  property 
in  question,  was  signed  by  one  of  the  grant- 
ors as  the  assumed  attorney  in  fact  of  the 
plaintiff,  he  having  no  authority  to  execute 
it  for  the  plaintiff,  such  deed  is  of  Itself  suf- 
ficient to  charge  the  defendant  with  notice 
of  the  character  and  extent  of  plaintiff's 
interest  in  the  property,  and  of  such  pre- 
tended relation  of  agency,  at  and  prior  to 
the  purchase  of  the  property  by  the  defend- 
ant, and  he  takes  it  subject  to  plaintiff's 
Interest  therein.  (Solari  v.  Snow,  101  CaL 
387.) 

38.  Where  a  land  company  was  simply  the 
agent  of  the  plaintiff  in  making  the  contract 
with  the  defendant  for  the  sale  of  the  land, 
and  the  plaintiff  accepted  the  benefit  of  the 
contract,  as  well  as  an  assignment  thereof 
from  his  agent,  the  plaintiff  is  equally  re- 
sponsible with  the  land  company  for  any 
fraudulent  representations  on  its  part,  which 
induced  the  contract,  and  Is  liable  to  refund 
the  money  paid  under  the  contract  which 
came  to  the  hands  of  the  plaintiff,  and  is 
bound  to  accept  a  reconveyance  of  the  Inter- 
est of  the  defendant  In  the  land  purchased. 
(Freeman  v.  Kleffer,  101  Cal.  264.) 

39.  Where  the  agent  of  a  partnership 
falsely  represented  that  an  actress  to  be  em- 
ployed by  the  firm  was  his  wife,  such  mis- 
representation does  not  constitute  an  estop- 
pel to  prevent  suit  by  the  actress  against 
the  partners  for  services  rendered,  where  it 
does  not  appear  that  the  existence  or  non- 
existence of  the  married  relation  between 
the  parties  was  material  In  the  minds  of  the 
partners,  nor  that  the  false  representations 
operated  In  any  way  to  their  injury  or  dam- 
age.   (Grosse-Becker  v.  Becker,  102  Cal.  226.) 

Agent  Is  liable  for  misrepresentations  made 
to  principal.    See  ante,  26. 

40.  The  payee  of  the  note  must  be  held  re- 
sponsible for  false  representations  and 
threats  of  criminal  prosecution  mnde  by  the 
agf-nt  taking  the  note,  within  the  scope  of 
the  authority  given  to  him  to  settle  with  the 
maker  and  get  what  he  could  out  of  him. 
(Mitchell  V.  Finnell,  101  CaL  614.) 

41.  Where  the  maker  of  a  note  which  was 
procured  by  menace  and  false  representa- 
tions of  the  agent  of  the  payee  Is  compelled 
to  pay  It  to  a  bona  fide  purchaser  for  value, 
before  maturity,  without  notice  of  the  fraud, 
the  payee  who  indorsed  the  note  to  such 
purchaser  is  responsible  to  the  maker  for 
the  reimbursement  of  the  money  paid. 
(Mitchell  V.  Finnell,  101  CaL  614.) 

42.  So  far  as  concerns  the  validity  of  the 
note  indorsed  by  the  payee,  he  Is  charge- 


able with  knowledge  of  the  wrongful  acts  of 
his  agent  whether  he  had  such  knowledge 
or  not.    (Mitchell  v.  Finnell,  101  CaL  614.) 

43.  The  Indorsement  and  transfer  of  the 
note  being  the  act  of  the  payee,  it  was  im- 
material whether  the  money  was  paid  to  the 
payee  or  to  his  agent.  (Mitchell  v.  Finnell, 
101  CaL  614.) 

44.  An  agreement  between  the  payee  of  the 
note  and  the  agent  who  procured  it,  that 
the  agent  could  have  whatever  he  could  get 
out  of  the  one  who  made  the  note,  does  not 
amount  to  an  assigrnment  of  the  claim  of  the 
payee  against  the  maker,  and  such  agree- 
ment cannot  relieve  the  payee  of  the  note 
who  Indorsed  it  to  enable  a  bank  to  collect 
it,  from  responsibility  to  the  maker  for  the 
fraud  of  the  agent  (Mitchell  v.  FinneU,  101 
CaL  614.) 

VI.  Agency  for  Two  Parties. 

45.  There  can  be  no  presumption  that  an 
agent  of  two  parties  will  deal  unlawfully 
with  either,  and  it  Is  only  where  the  agent 
has  personal  interests  confllctthg  with  those 
of  his  principal  that  the  law  requires  pecu- 
liar safeguards  against  his  acts.  (Pauly  ▼ 
Pauly,  107  CaL  8.) 

VII.  Commissions  of  Agent;  Acoonntlng  by; 
Termination  of  Aathorlty. 

Value  of  services,  evidence  of.    See  Value. 
Commissions  of  broker.    See  Brokers. 
Commissions  when  earned.    See  Brokers. 
Interest  on  commissions.    See  Brokers,  8. 

46.  A  written  contract,  by  the  terms  of 
which  the  promisor  agrees  to  pay  a  stipu- 
lated commission  after  the  expiration  of  a 
certain  time  from  the  d-^te  of  delivery  to  him 
of  a  deed  to  an  undivided  half  Interest  In  a 
particular  tract  of  land,  Is  indivisible,  and 
the  promisee  does  not  acquire  a  pro  tanto 
right  to  the  commission  upon  the  delivery  to 
the  promisor  of  a  deed  for  a  less  Interest  In 
the  land.    (Witte  v.  Taylor,  110  Cal.  224.) 

47.  Conceding  that  a  pro  tanto  right  to 
such  commission  might  result  from  the  con- 
veyance of  a  less  Interest  In  the  land  to  the 
pi-omlsor,  such  right  could  not  mature  until 
after  the  expiration  of  the  time  limited  by 
the  contract  for  the  payment  of  the  stipu- 
lated commission.    (Wltte  v.  Taylor,  110  CaL 

48.  A  complaint  in  an  action  by  a  corpora- 
tion against  one  who  had  acted  as  Its  agent, 
which  shows  that  he  had  had  entire  control 
of  Its  business  at  Los  Angeles,  and  that  by 
various  acts  of  misconduct,  specially  de- 
scribed, he  caused  losses  to  the  corporation 
and  became  liable  to  It  in  large  sums  of 
money,  the  true  amount  of  which  cannot  be 
ascertained  and  determined  without  an  ac- 
counting by  the  agent  of  the  administration 
of  his  trust,  and  that  he  had  transferred  to 
the  corporation  certain  property  as  security 
for  any  amount  which  might  be  found  due 
and  owing  from  him  to  the  corporation, 
states  a  sufficient  cause  of  action  for  the  en- 
forcement and  foreclosure  of  the  lien  of  the 
pledge  and  for  an  accounting  In  equity. 
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necessary  to  the  determination  of  the  amount 
for  which  the  lien  may  be  enforced.  (San 
Pedro  Lumber  Co.  v.  Reynolds,  111  Cal.  588. 

49.  The  action  being  for  an  accounting 
of  his  trust  by  an  agent,  touching  matters 
peculiarly  within  his  knowledge,  the  aver- 
ments of  numerous  acts  of  misconduct  by  the 
agent,  each  causing  loss  to  the  principal, 
do  not  state  separate  causes  of  action,  and 
the  complaint  is  not  demurrable  for  mis- 
joinder of  causes  of  action,  nor  for  uncer- 
tainty in  not  stating  more  particularly  how 
each  item  of  alleged  liability  of  the  agent 
arose  or  when  it  was  created  or  its  precise 
amount;  nor  is  the  character  of  the  com- 
plaint, as  one  for  an  accounting,  changed  by 
the  averment  that  before  the  commencement 
of  the  action  an  investigation  had  shown 
that  the  corporation  plaintiff  had  suffered  a 
loss  of  upward  of  a  specified  sum.  (San  Pe- 
dro Lumber  Co.  v.  Reynolds,  111  Cal.  588.) 

50.  Where  a  real  estate  agent  has  author- 
ity to  sell  land,  if  no  time  is  stated  within 
which  the  sale  can  be  made,  the  authority 
is  revocable  at  the  will  of  the  owner,  at  any 
time  before  it  has  been  exercised.  (Easton 
Eldrtdge  &  Co.  v.  Millington,  105  Cal.  40.) 

51.  The  power  of  an  agent  to  sell  personal 
property  is  revoked  by  the  death  of  the  prin- 
cipal, and  the  property  sold  by  such  agent 
subsequent  to  the  death  of  the  principal  be- 
longs to  his  estate  and  was  assets  to  be  ad- 
ministered by  the  executrix.  (Krumdick  v. 
White,  lOT  Cal.  37.) 

62.  Where  the  purchaser  of  property  from 
the  agent  of  a  decedent  knew  the  terms  of 
the  inastmtmeut  undeir  which  the  property  was 
sold,  and  knew  of  the  death  of  the  principal, 
and  was  not  misled  as  to  any  facts  concern- 
ing the  power  of  the  agent  to  sell  the  prop- 
erty of  the  decedent  the  fact  that  the  pur- 
chase money  paid  for  the  property  was  dis- 
tributed by  the  agent  among  those  creditors 
of  the  decedent  who  presented  their  claims 
to  him.  including  a  claim  presented  to  him 
by  the  executrix,  does  not  create  an  estoppel 
upon  the  executrix  to  recover  the  property 
as  part  of  the  assets  of  the  estate.  (Krum- 
dick V.  White,  107  Cal.  37.) 

Debt  due  by  agent  is  not  discharged  In 
Insolvency  proceedings.  See  Bankruptcy 
and  Insolvency,  41. 

AGISTORS. 

1.  The  keeper  of  a  livery  and  feed  stable 
has  a  Hen  upon  a  horse,  buggy  and  harness 
left  in  the  stable,  on  account  of  his  feed  and 
care  of  same.  (Sutton  v.  Stephan,  101  Cal. 
645.) 

*  2.  Although  I'etention  of  possession  upon 
any  ground  inconsistent  with  a  lien  usually 
amounts  to  a  waiver  of  the  lien,  a  stable 
keeper  does  not  waive  his  lien  upon  a  horse 
ami  buggy  in  his  possession  by  failure  upon 
demand  to  give  a  full  and  Itemized  account 
of  all  ckilms  and  charges,  and  to  state  the 
amount  of  the  lien.  (Sutton  v.  Stephan,  101 
Cal.  645.) 

3.  The  owner  must  redeem  from  the  lien 
In  accordance  with  the  provisions  of  section 


2006  of  the  Civil  Code,  or  bring  an  action  to 
redeem  from  the  lien,  and  cannot  bring  an 
action  in  claim  and  delivei*y,  having  no  right 
to  the  immediate  possession  of  the  property. 
(Sutton  V.  Stephan,  101  Cal.  545.) 

AGGRIEVED  PARTY. 

See  Appeals,  IIL 
Who  is,  cannot  be  determined  on  petition 
for  prohibition.    See  Prohibition,  2. 
Who  is  not.    See  Streets,  106. 

AGREED  CASE. 
See  Pleading  and  Practice.  VII. 
Agreed  statements.    See  Appeals,  XI,  8. 
New   trial  cannot  be  had  In.    See  New 

Trial  1. 

Findings  are  not  necessary  on.    See  Find- 
ings 4. 

AGRICULTURAL  LANDS. 

Suitableness  for  cultivation.    See  Public 
Lands,  II. 

AIR. 

Basement  of.    See  Ehisements,  II,  1. 

ALIENATION. 
Restraints  on.    See  Perpetuities. 

ALIMONY. 
See  Marriage  and  Divorce,  II,  5. 

ALLEYS. 
Laying  out  of.    See  Streets,  III. 


I. 


ALLOWANCES. 
Family.    See  Estates  of  Deceased  Persons, 


(malms  against  estate,  allowance  of.  See 
Estates  of  Deceased  Persons,  II,  2,  b. 

Guardian,  allowances  to.  See  Guardian 
and  Ward,  III,  2. 

To  executor.  See  Executors  and  Adminis- 
trators, V. 

Allowance  to  mother  for  past  support  of 
children.    See  Parent  and  Child,  I. 

Claims  against  city,  allowance  of.  See  Mu- 
nicipal Corporations,  IV. 

Illegal  claim,  allowance  of,  effect  of.  See 
Supervisors,  6. 

ALMS. 
Soliciting.    Sec  Criminal  Law,  XI,  26. 

ALTERATION. 

Bee  Altemtlon  of  Instruments. 

Highway,  alteration  of.    See  Highways,  VI. 
User,  alteration  in.    See  Easements,  III. 

ALTERATION  OF  INSTRUMENTS. 

Modification  of  contracts.  See  Contracts, 
V. 

Written  instrument,  how  only  altered. 
See  Interest,  6. 

AMBIGUITIES. 

Bond  on  appeal,  ambiguity  in.  See  Ap- 
peals, 79,  80. 
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AMBIGUmBS-ANlMALS. 


Ck>n8tnictlon  of  ambiguities  In  contracts. 
See  Contracts,  II,  1. 

Demurrer  for  ambdgiulty.  See  Pleading  and 
Practice,  V. 

Parol  evidence,  admissible  to  explain.  See 
Evidence,  44. 

When  exist  so  as  to  admit  parol  evidence^ 
See  Evidence,  43. 

AMENDMENTS. 

Constitution,  amendments  to.  See  Consti- 
tutional Law,  II. 

Change  of  law  pending  appeal.  See  Ap- 
peals, XI,  1. 

Statutes,  amendment  of.    See  Statutes,  III. 

Bills  of  exceptions  and  statements  on  ap- 
peal, amendment  of.  See  Appeals,  VII, 
1,  b. 

Judgment,  amendment  of.  See  Judgments, 
IV. 

Pleadings,  amendments  to.  See  Pleading 
and  Practice,  VI. 

LlcenscB,  amendment  of.    See  Licenses,  I. 

Instructions,  amendment  of.  See  Instruc- 
tions, II. 

Return,  amendment  of.    See  Summons,  III. 

Laws  relating  to  corporations,  amendment 
of.    See  Corporations,  II,  3. 

1.  The  motion  to  correct  a  minute  entry  to 
correspond  with  the  facts  Is  emlnentiy  ad- 
dressed to  the  court  In  which  the  entry  was 
made,  and  the  amount  and  kind  of  evidence 
requisite  to  satisfy  the  court  as  to  what  was 
Its  real  order  must  rest  with  that  court,  and 
Its  determination  upon  any  conflict  of  evi- 
dence concerning  the  order  actually  made  Is 
not  open  to  review.  (Kaufman  v.  Shaln,  111 
Cal.  16.) 

2.  Every  court  of  record  has  inherent 
power  to  cause  Its  acts  and  proceedings  to 
be  correctly  set  forth  In  its  records;  and 
whenever  It  Is  brought  to  the  knowledge  of 
the  court  that  the  record  made  by  the  clerk 
does  not  correctly  show  the  order  or  direction 
which  was  in  fact  made  by  the  court  at  the 
time  it  was  given,  the  court  has  authority 
to  amend  its  record  to  correspond  with  the 
actual  facts;  though  It  has  no  power,  under 
the  forms  of  an  amendment,  to  correct  a  ju- 
dicial error,  or  to  make  of  record  an  order 
not  in  fact  given.  (Kaufman  v.  Shaln,  111 
Cal.  16.) 

3.  The  power  of  a  court  to  amend  its  rec- 
ords so  that  they  may  correspond  with  the 
fact,  and  correctly  express  what  was  done  by 
the  court,  may  be  exercised  at  any  time. 
(Kaufman  v.  Shaln,  111  Cal.  16.) 

4.  The  common-law  rule  that  after  the 
term  there  can  be  no  amendment  of  a  record 
unless  there  is  something  In  the  record  to 
amend  by,  does  not  apply  to  the  amendment 
of  minute  entries  or  orders  of  court  not  form- 
ing a  part  of  the  Judgment  roll;  and  the  court 
may  amend  such  minute  entries  or  orders 
to  correspond  with  the  facts  upon  any  compe- 
tent evidence  showing  what  were  the  facts, 
and  that  a  mistaken  entry  was  made  by  the 
clerk.    (Kaufman  v.  Shaln,  111  Cal.  16.) 

6.  Where  an  order  dismissing  an  action 
was  entered  by  the  clerk  in  the  minute-book 


in  connection  with  an  order  sustaining  a  de- 
murrer of  part  of  the  defendants  to  the 
complaint,  without  argument,  in  the  absence 
of  the  plaintiff,  and  of  a  codefendant  whose 
demurrer  was  still  pending,  and  there  is  a 
sufficient  showing  to  sustain  a  finding  by  the 
court  that  there  had  been  no  order  in  fact 
made  directing  a  dismissal  of  the  action, 
the  court  may,  more  than  three  years  after- 
ward, upon  motion  of  such  codefendant,  cor- 
rect the  entry  accordingly;  and  may  also  set 
aside  the  judgment  of  dismissal  at  any  time 
within  six  months  after  It  was  entered;  and 
it  is  immaterial  that  the  judgment  was  in 
favor  of  the  moving  party,  or  whether  it 
was  or  was  not  entered  at  his  request 
(Kaufman  v.  Shaln,  111  Cal.  16.) 

6.  It  is  not  necessary  that  the  minute  en- 
try of  the  order  dismissing  the  action  should 
be  actually  amended,  in  accordance  with 
the  order  directing  it  to  be  amended,  before 
such  order  for  amendment  can  be  available 
upon  a  motion  to  set  aside  the  judgment  of 
dismissal,  but  the  direction  for  the  amend- 
ment is,  for  the  purpose  of  said  motion, 
equivalent  to  an  actual  amendment:  and  the 
entry  of  the  judgment  not  having  been  au- 
thorized, the  court  could  set  It  aside  within 
six  months  after  its  entry,  even  of  Its  own 
motion,  without  any  request  therefor. 
(Kaufman  v.  Shaln,  jll  Cal.  16.) 

Power  to  amend  minutes  pending  appeal 
See  Appeals,  171. 

Power  to  amend  judgment  pending  appeal 
See  Appeals,  159. 

Records,  power  of  courts  to  amend.  See 
Records. 

Defective  aflldavlt,  amendment  of.  See 
Summons,  10. 

Service  of  summons,  amendment  of  nunc 
pro  tunc.    See  Summons,  15. 

Supplemental  complaint  is  not  an  amend- 
ment.   See  Supplemlental  Pleadings,  1. 

Order  granting  new  trial,  amendment  of, 
effect  of.    See  New  Trial,  49. 

Return  on  certiorari  cannot  be  amended 
when.    See  Certiorari,  12. 

Power  to  amend  bonds.    See  Bonds,  1. 

AMICUS  CURIAE. 

Counsel  appearing  as  amlci  curise  have 
none  of  the  right  of  an  adversary  in  control 
of  the  litigation,  and  are  not  authorized  to 
suggest  a  diminution  of  the  record;  nor  are 
their  rights  or  liberties  enlarged  by  their  ap- 
pointment as  amlci  curise  by  the  lower  court, 
which  has  no  authority  to  make  such  ap- 
pointment.   (Estate  of  Plna,  111  Cal,  701.) 

ANIMALS. 
See  Game  Laws. 

Corralling  of.    See  Words  and  Phrases,  2. 

Coyotes,  claims  for  bounties.  See  Boun- 
ties, 1. 

Contract  for  pasturage,  construction  of. 
See  Contracts,  24,  et  seq. 

1.  The  common-law  rule  as  to  liability  for 
trespassing  animals,  by  reason  of  certain 
general  legislative  acts,  has  never  been  in 
force  in  this  state.    (Merritt  v.  Hill,  104  CaL 

184.) 
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2.  A  complaint  in  an  action  to  recover  for 
injuries  by  trespassing  animals  to  lands  in 
Trinity  county,  which  are  not  alleged  to 
have  been  inclosed,  does  not  state  a  cause  of 
action,  if  it  is  not  alleged  that  the  trespass 
was  not  instigated  by  the  defendant,  or  that 
he  had  notice  thereof.  (Meriitt  v.  Hill,  104 
Cal.  184.) 

ANNUITY  ASSOCIATIONS. 
See  Unincorporated  Associations,  37,  et  seq. 

ANNULMENT. 

Probate  homestead,  annulling.  See  Home- 
steflds.  VII,  8. 

Marriage,  annuilmeat  of.  See  Maxriaage  and 
Divorce,  9. 

ANSWER. 

Default  in.    See  Defaults. 
Supplemental  answers.    See  Supplemental 
Pleadings. 

ANTENUPTIAL  AGREEMENTS. 
See  Husband  and  Wife,  I. 

APPEALS. 

I.  Jurisdiction  of  the  Supreme  Court. 

II.  What  Judgments  and  Orders  are  Ap- 
I>ealable. 

III.  Who  may  Appeal. 

IV.  Time  within  which  Appeals  Must  be 

Taken. 

V.  Notice  of  Appeal. 

1.  Necessity  of;  Waiver  of. 

2.  Service  of;  Parties  upon  Whom 

Notice  Should  be  Served. 

3.  Form  of  and  SuflSciency. 

4.  Proof  of. 

VI.  Bond  on  Appeal. 

1.  Amount,  Form,  and  Sufficiency 

of;  New  Bond. 

2.  Where    there    are     Several   Ap- 

peals. 

3.  Justification  of  Sureties  and  Lia- 

bility of. 

4.  Certificate  of  Filing. 

VII.  Record  on  Appeal. 

1.  Bills   of   Exceptions   and   State- 

ments on  Appeal. 

a.  Form  of  and  Contents. 

b.  Serving  and  Filing;  Amend- 

ments to. 

c.  Presentation  to   Judge;    Set- 

tlement;     Mandamus      to 
Compel. 

d.  Authentication  of;  Affidavits 

and  Papers  not  Incorporat- 
ed in. 

2.  Judgment-roll  and  What  Papers 

Part  of. 

3.  Contradictions  in. 

4.  Flline    Written    Transcript    and 

Costs  with  Clerk. 

VIII.  Particular  Questions,  How  Presented 

for  Review. 

1.  Questions  Rein  ting  to  Pleadings. 

2.  Ru'ings  on  Evidence. 

3.  Rulings  on  Motions  for  Nonsuit. 


4.  Errors  In  Giving  or  Refusing  In> 

structions;  Errors  at  Law  dur- 
ing Trial. 

5.  Orders    on     Motions     for     New 

Trial;    Questions    Relating    to 
Costs. 

6.  Findings  on   Statute  of  Limita- 

tions. 

7.  What  Reviewed  on  Appeal  from 

Judgment  or  Ruling  on  Motion 
for  New  Trial. 

IX.  Effect  of  Appeal. 

1.  New  Trial   Order;   Appeal  from 

Judgment. 

2.  Appeals    from    Injunctions;    Ap- 

peals   in    Insolvency    Proceed- 
ings. 

3.  Appeals  from  Orders  in  Probate 

Proceedings. 

4.  In  Criminal  Cases. 

5.  Power  of  Court  Pending  Appeal; 

Stay  of  Proceeding. 

X.  Dismissal  of  Appeal. 

1.  Want  of  Jurisdiction;  Failure  to 

Take  Appeal   in  Time. 

2.  Defective  Record  or  Insufficient 

Notice   or   Service;   Diminution 
of  Record. 

3.  FtaJlure    to    File    Briefs;    Whe«e 

Case  has  been  Settled. 

4.  Appeals  from  Judgments  Enter- 

ed   on    Orders    from    Supreme 
Court. 

5.  Hearing    of    and    Judgment    on 

Motion  to  Dismiss,  and  Effect 
of. 

XI.  Hearing  and  Review. 

1.  Change  of  Law  Pending  Appeal; 

Orders  Subsequent  to  Appeal. 

2.  Arguments  of  Counsel. 

3.  Record  in  Another  Appeal,  or  of 

Codefendant;  Agreed  Statement. 

4.  Revipw    on   Appeal    from   Judg- 

ment, or  Ruling  on  Motion  for 
New  Trial. 

5.  Reasons  or  Opinions    of    Lower 

Court 

6.  Riiltnes  on  Challenges  to  Jurors; 

Errors  against  Respondent. 

7.  Harmless  or  Immaterial  Errors; 

Errors    Favoring    Apx>ellant  or 
against  Respondent 

8.  Matters  in  Discretion  of  Lower 

Court. 
•9.  Objections  First  Raised  on  Ap- 

p*»al.  or  Remediable  in  Lower 

Court. 
10.  Errors  in  Rulings  on  Evidence; 

Review  of  Pleadings. 

11.  Review  of  Evidence. 

a.  General  Rules  as  to. 

b.  Evidence   will  be   Reviewed 

Where  It  Is  Insufficient 

c.  If  Verdict  or  Findings  Sup- 

ported   by  Evidence,    Bvt- 
dence  not  Reviewed. 

d.  If  Evidence  Conflicting,  Ver- 

dfct  or  Findings  Not  JEle- 
viewed. 

12.  Review  of  Findings  or  Verdict. 

13.  Presumptions  on  Appeal. 


14 


APPEALS,  I,  n. 


H  a.  Presumption  Against  Brror; 

Rule  that  Brror  must  Af- 
firmatiTely  Appear. 

b.  Of    Presence  of    Party;    Of 

Consent  to  Proceedings. 

c.  In  Favor  of  Verdict,  Judg- 

ment, or  Findings. 

d.  In  Fayor  of  Rulings  on  Bvl- 

dence;  of  Injury  from  Br- 
ror. 

e.  Of  Proper  Bxercl|^  of  Dis- 

cretion; in  New  Trial  Pzo- 
ceedings. 

f.  Miscellaneous  Presumptions. 
XII.  Judgments  on  Appeal;  Remittitur. 

XIII.  Appeals  from  Inferior  Courts. 

Law  of  the  case.    See  Law  of  the  Case. 

Remedy  by  appeal.    See  Prohibition. 

Place  of  imprisonment  See  Criminal 
Law,  XI,  14,  e. 

Costs  of  transcript.    See  Costs,  6,  7. 

Stipulation  to  abide  decision  of  Supreme 
Court  See  Bstates  of  Deceased  Persons, 
53. 

I.  Jurisdiction  of  the  Supreme  Court. 

1.  Where  the  demanded  sum  is  less  than 
three  hundred  dollars,  the  jurisdiction  of  the 
justice's  court  and  also  the  appellate  juris- 
diction of  the  supreme  court  must  be  tested 
by  the  sum  demanded  in  the  complaint 
(Henigan  v.  Brvin,  110  Cal.  37.) 

2.  The  costs  of  the  action  in  the  justice's 
court  and  in  the  superior  court,  upon  ap- 
peal therefrom,  are  merely  Incidental  to  the 
action,  and  cannot  be  made  the  subject  of 
an  appeal  to  the  supreme  court,  although  the 
costs  allowed  may  amount  to  more  than  the 
sum  of  three  hundred  dollars,  and  an  ap- 
peal therefrom  must  be  dismissed.  (Heni- 
gan V.  Ervin,  110  Cal.  37.) 

3.  An  appeal  from  an  order  made  after 
judgment  striking  out  a  cost  bill  does  not  lie 
where  the  amount  of  the  costs  claimed  is 
less  than  three  hundred  dollars;  and  such 
an  appeal  must  be  dismissed  for  want  of 
jurisdiction.  (Perry  v.  Quackenbush,  105 
Cal.  299.) 

4.  The  fact  that  a  claim  ordered  to  be 
paid  by  an  administrator  is  less  than  three 
hundred  dollars  does  not  affect  the  jurisdic- 
tion of  the  supreme  court.  (Ex  parte  Or- 
ford,  102  Cal.  656.) 

5.  The  supreme  court  has  appellate  juris- 
diction in  such  probate  matters  only  as  may 
be  provided  by  law.  (In  re  Hathaway,  111 
Cal.  270.) 

6.  The  fact  that  the  share  of  the  commis- 
sions in  excess  of  the  amount  which  should 
have  been  allowed  is  less  than  three  hun- 
dred dollars  cannot  defeat  the  appellate  jur- 
isdiction of  tlie  supreme  court,  which  has 
jurisdiction  in  all  such  probate  matters  as 
may  be  provided  by  law.  and  is  authorized 
to  entertain  an  appeal  from  an  order  set- 
tling the  accmint  of  am  executor  irrespec- 
tive of  the  amount  involved,  ((Estate  of  De- 
laney,  110  Cal.  563.) 

7.  The  supreme  court  has  appellate  juris- 
diction of  an  action  brought  in  the  justice's 


court  to  recover  the  value  of       

mals  killed  upon  the  owner's  land  by  tbm 
cars  and  engine  of  a  railway  corporation 
which  has  neglected  to  fence  its  track, 
though  the  animals  are  of  less  value  than 
three  hundred  dollars,  if  the  defendant  first 
filed  a  verified  answer  putting  in  issue  the 
allegation  of  the  complaint  as  to  the  owner- 
ship of  the  land,  and  the  case  is  thereupon 
certified  to  the  superior  court  for  trial,  as 
one  involving  the  title  to  real  estate;  and  it 
appearing  that  the  ownership  or  possession 
of  the  land  is  a  condition  precedent  to  re- 
covery, the  fact  that  the  defendant,  by  his 
appeal  to  the  supreme  court  from  the  judg- 
ment of  the  superior  court  or  from  the  or- 
der denying  a  motion  for  a  new  trial,  raises 
no  question  as  to  the  matters  giving  juris- 
diction to  the  supreme  court,  is  not  mate- 
rial to  its  jurisdicton,  and  a  motion  to  dis- 
miss the  appeal,  for  want  of  jurisdiction, 
must  be  denied.  (Baker  v.  Southern  Cali- 
fornia Ry.  Co.,  110  Cal.  455.) 

8.  In  a  proceeding  by  indictment  against 
an  ofilcer  for  alleged  misconduct  In  office, 
if  the  charges  are  substantiated,  the  fact 
that  in  such  ppoceedinsg  the  court  must  en- 
ter a  decree  that  the  party  accused  be  de- 
prived of  his  office,  and  also  enter  a  judg- 
ment in  favor  of  the  informer  for  the  sum 
of  five  hundred  dollars,  does  not  make  the 
demand  a  case  at  law  for  an  amount  great- 
er  than  three  hundred  dollars  within  the 
appellate  jurisdiction  of  the  supreme  court; 
but  such  judgment  is  for  a  fiue,  and  the 
fact  that  it  is  payable  to  the  informer, 
rather  than  into  the  county  treasury,  is 
wholly  Immaterial,  and  the  provision  there- 
for is  purely  incidental  to  the  main  purpose 
of  the  act  which  is  to  secure  the  removal 
of  the  officer  guilty  of  unlawful  conduct 
(Wheeler  v.  Donnell,  110  Cal.  655.) 

9.  A  proceeding  by  accusation  for  alleged 
misdemeanors  in  office,  under  section  772  of 
the  Penal  Code,  is  a  criminal  proceeding  not 
prosecuted  by  information  or  Indictment 
and  is  not  within  the  appellate  jurisdiction 
of  the  supreme  court,  and  an  appeal  from 
the  judgment  rendered  therein  will  be  dis- 
missed.   (Wheeler  v.  Donnell,  110  Cal.  655.) 

II.  What  Judgments   and   Orders   are  Ap- 
pealable. 

Street  assessment,  appeal  from.  See 
Streets.  VII,  4. 

Contempt,  no  appeal  in.    See  Contempt  6. 

W^hether  order  appealable  not  considered 
on  motion  to  dismiss  appeal  because  record 
defective.    See  post,  196. 

Judgment  on  accusation  against  officer  is 
not  appealable.    See  Offices  and  Officers,  19. 

Order  after  judgment  directing  sale  by  re- 
ceiver is  appealable.    See  Certiorari,  6. 

Vacation  of  order  granting  motion  to  open 
judgment  is  not  appealable.  See  Judg- 
ments. 64. 

10.  The  right  of  appeal  is  remedial  in  its 
character,  and  in  doubtful  cases  the  right 
should  always  be  granted;  and  an  appeal 
win  be  sustained  where  there  is  a  reserva- 
tion in  the  judgment  by  which  the  appellant 
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is  necessarily  aggrieved,  and  which  in  effect 
renders  the  Judgment  in  his  fayor  a  nnility. 
(Quint  Y.  McMullen,  103  GaL  381.) 

11.  Judgments  and  orders  by  consent  will 
not  be  reviewed  upon  appeal;  and  where  it 
appears  that  the  Judgment  appealed  from 
was  entered  in  pursuance  of  an  express 
written  stipulation  of  all  the  parties,  which 
provided  tbat  no  appeal  should  be  taken 
from  the  Judgment,  the  appeal  will  be  dis- 
missed.  (Erlanger  v.  Southern  Pac.  R.  R. 
Co.,  109  Gal.  885.) 

12.  No  appeal  lies  from  an  order  refusing 
to  vacate  an  appealable  order,  and  such  an 
appeal  must  be  dismissed.  (Symons  v.  Bun- 
nell, 101  GaL  223.) 

13.  Where  a  former  order  is  appealable, 
an  order  denying  a  motion  to  vacate  it 
which  presents  no  new  features,  not  before 
the  court  when  it  exercised  its  Judgment 
upon  the  original  matter,  is  not  appealable, 
and  an  appeal  therefrom  should  be  dis- 
missed. (Deering  v.  Richardson-Kimball 
Go.,  100  GaL  73.) 

14.  An  order  setting  aside  a  former  Judg- 
ment of  dismissal  is  an  appealable  order, 
and,  where  an  appeal  is  taken  therefrom, 
the  court  below  cannot  proceed  in  the  cause 
until  the  appeal  is  heard  and  determined. 
(Kaufman  v.  Superior  Gourt,  108  GaL  446.) 

15.  An  appeal  may  be  taken  by  an  admin- 
istrator from  an  order  directing  the  pay- 
ment of  a  debt  or  claim.  (Ex  parte  Orf  ord, 
102  GaL  666.) 

16.  An  order  settling  ap  account,  as  well 
as  a  decree  of  distribution,  is  appealable, 
and  the  right  of  appeal  from  either  of  these 
orders  is  not  affected  by  the  fact  that  boih 
of  the  orders  were  made  at  the  same  time, 
and  included  in  the  same  paper  under  one 
signature  of  the  Judge.  (Estate  of  Delaney, 
110  GaL  563.) 

17.  Neither  an  order  setting  aside  an  or- 
der appointing  a  guardian  ad  litem  for  an 
incompetent  person,  nor  an  order  dismissing 
a  petition  for  the  probate  of  a  will,  is  ap- 
pealable; and  an  appeal  taken  from  such 
orders  must  be  dismissed.  (In  re  Hatha- 
way, 111  GaL  270.) 

18.  An  order  confirming  a  sale  in  parti- 
tion is  appealable  by  the  purchaser,  who  be- 
comes a  quasi  party  to  the  suit,  and  becomes 
conclusive  upon  him  upon  his  failure  to  ap- 
peal therefrom;  &\xd  he  becomes  thereby 
legally  bound  to  complete  the  purchase,  not- 
withstanding objections  made  by  him  to 
defects  in  the  title.  (Hammond  v. .  Gail- 
leaud.  111  GaL  206.) 

19.  It  is  the  duty  of  the  superior  court  in 
Insolvency  proceedings  to  exempt  and  set 
aside  for  the  use  of  the  insolvent  such  per- 
sonal property  as  is  exempt  from  execution, 
and  where  such  personal  property  was  lev- 
led  upon  prior  to  the  commencement  of  the 
insolvency  proceedings,  an  order  in  the  in- 
solvency proceedings  setting  apart  the  prop- 
erty as  exempt,  and  ordering  the  sheriff  to 
release  and  discharge  the  personal  property 
from  the  operation  and  effect  of  the  execu- 
tion, is  an  appealable  order,  and  cannot  be 


brought  before  the  supreme  court  by  cer- 
tiorari or  writ  of  review.  (Noble  v.  Supe- 
rior Court,  109  Gal.  523.) 

20.  The  certificate  of  a  Judge  settling  an. 
engrossed  statement  on  motion  for  a  new 
trial  does  not  constitute  a  special  order 
made  after  final  Judgment,  and  is  not  an  ap- 
pealable order.  (Henry  v.  Merguire,  106 
GaL  142.) 

21.  An  order  of  the  trial  court  granting 
a  new  trial,  until  affirmed  on  appeal,  or  un- 
til the  time  to  appeal  therefrom  has  expir- 
ed, does  not  have  the  effect  of  vacating 
the  Judgment,  so  as  to  prevent  an  appeal 
from  being  taken  therefrom.  (Mountain 
Tunnel  G.  M.  CJo.  v.  Bryan,  111  Gal.  36.) 

22.  Although  a  valid  and  subsisting  order 
granting  a  new  trial,  which  remains  in  full 
force  and  effect,  operates  to  set  aside  the 
findings,  and  Judgment,  yet  where  an  ap- 
peal is  taken  from  the  order  granting  a  new 
trial,  it  suspends  the  operation  of  the  or- 
der, and  pending  such  appeal  the  Judgment 
remains  subsisting  for  the  purposes  of  an 
appeal  therefrom,  as  if  no  order  for  a  new 
trial  had  been  made,  and  an  appeal  from  the 
Judgment  cannot  be  dismissed  upon  the 
ground  that  it  was  vacated  by  the  order 
granting  a  new  triaL  (Pierce  v.  BIrkholm, 
no  GaL  669.) 

23.  The  superior  court  has  Jurisdiction  to 
vacate  a  Judgment  of  divorce  by  other  pro- 
ceedings than  a  motion  for  new  trial,  and  an 
appeal  from  the  Judgment  taken  by  the  de- 
feudant  upon  whose  motion  the  Judg- 
ment was  vacated,  subsequent  to  the  order 
vacating  it,  must  be  dismissed;  nor  can  the 
question  whether  the  court  erred  in  setting 
aside  the  Judgment  be  considered  on  motion 
to  dismiss  such  appeaL  (Storke  v.  Storke, 
111  Gal.  514.) 

24.  In  an  action  to  obtain  a  perpetual  in- 
junction restraining  the  collector  of  an  ir- 
rigation district  from  selling  land  for  delin- 
quent assessments  due  to  the  district, 
where,  after  an  appeal  has  been  taken  from 
a  final  Judgment  in  favor  of  the  defendanr, 
the  court,  upon  plaintiff's  motion,  made  an 
order  enjoining  and  restraining  the  collec- 
tor from  selling  the  property  during  the 
pendency  of  the  appeal,  such  order  of  in- 
junction is  appealable  as  an  order  made  af- 
ter final  Judgment,  or  as  an  order  granting 
an  injunction,  and,  conceding  that  the  court 
had  no  Jurisdiction  to  make  the  order,  yet 
being  appealable,  It  cannot  be  reviewed  up- 
on certiorari.  (Stoddard  v.  Superior  Gourt 
108  GaL  303.) 

25.  A  special  order  after  Judgment  refus- 
ing to  strike  out  a  cost  bill  in  the  superior 
court,  in  a  case  appealed  from  the  Justice's 
court,  is  not  appealable  to  the  supreme 
oourt^,  although  the  cost  bill  amounts  to 
over  three  hundred  dollars.  (Henlgan  v. 
Ervin,  110  GaL  37.) 

Order  after  final  Judgment  striking  out 
;ost  bill,  appealability.    See  ante,  I. 

Amount  In  controversy  as  affecting  right 
»f  appeal.    See  ante,  I. 

.Judgment  entered  upon  order  and  direc- 
tions of  supreme  court.    See  post,  X,  4. 
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III.  Wbo  may  Appeal. 

Aggrieved  party,  who  is,  cannot  be  deter- 
mined on  petition  for  prohibition.  See  Pro- 
hibition, 2. 

26.  The  people  have  a  right  to  appeal 
from  an  order  sustaining  a  demurrer  to  an 
indictment  where  the  order  is  excepted  to; 
and  the  fact  that  the  court  of  its  own  mo- 
tion or  volition  directed  a  submission  of  the 
case  to  another  grand  Jury  cannot  affect 
the  right  of  appeal,  and  a  motion  to  dismiss 
such  appeal  upon  the  ground  that  the  court 
directed  such  submission  will  be  denied. 
(People  V.  Lee,  107  Cal.  477.) 

27.  A  defendant  is  not  entitled  to  appeal 
from  an  order  dismissing  a  criminal  prose- 
cution against  him.  not  being  injured  or  ag- 
grieved by  the  order  of  the  court  dismissing 
the  prosecution,  which  resulted  in  his  dis- 
charge.   (People  V.  Stokes,  102  Cal.  501.) 

28.  An  appeal  may  be  taken  by  an  admin- 
istrator from  an  order  directing  the  pay- 
ment of  a  debt  or  claim.  (Ex  parte  Orford, 
102  Cal.  656.) 

29.  The  special  administrator  of  the  es- 
tate of  a  deceased  person  may  appeal  from 
an  order  directing  him  to  pay  the  arrearage 
of  family  allowance  which  has  accrued 
since  the  suspension  of  the  general  admin- 
istrator, and  also  from  a  decree  of  partial 
distribution.  (Estate  of  Welch,  106  Cal. 
427.) 

30.  In  a  proceeding  Instituted  by  one 
claiming  to  be  the  daughter  of  a  decedent 
for  the  contest  of  the  heirship  of  his  estate, 
under  section  1664  of  the  Code  of  Civil  Pro- 
cedure, where  numerous  different  groups  of 
claimants  appearing  as  defendants  claim 
the  right  of  heirship,  their  claims  being 
mostly  inconsistent  with,  and  hostile  to, 
each  other;  each  group  contending  that  the 
deceased  was  descended  from  parents  dif- 
ferent from  those  alleged  by  either  of  the 
other  groups,  if  the  court  finds  that  the 
plaintiff  is  the  daughter  and  sole  heir  of  the 
deceased,  and  also  finds  that  one  group  of 
claimants  were  related  to  the  deceased  as 
alleged  in  their  answer,  and  that  none  of 
the  other  claimants  were  in  anywise  rein  ted 
to  or  akin  to  the  deceased,  and  these  find- 
ings are  not  assailed  and  overcome  by  an- 
other group  of  claimants,  who  have  appeal- 
ed, none  of  them  is  a  **party  aggrieved"  by 
the  decision  in  favor  of  the  daughter  as  sole 
heir  of  the  deceased,  and  they  cannot  be 
prejudiced  or  aggrieved  by  any  ruling 
made  by  the  court  In  her  favor,  and  have  no 
standing  as  appellants  from  the  decision 
and  Judgment  In  her  favor.  (Blythe  v. 
Ayres.  102  Cal.  254.) 

81.  A  woman,  whose  asserted  claim  as 
widow  of  a  deceased  person  has  been  final- 
ly adjudicated  adversely  to  her  on  appeal, 
in  a  proceeding  under  section  1664  of  the 
Code  of  Civil  Procedure,  to  determine  heir- 
ship and  the  right  of  succession  in  the  es- 
tate of  said  deceased,  thereupon  ceases  to 
be  a  party  interested  in  the  estate,  and  can- 
not afterward  maintain  an  appeal  from  a 


decree   distributing  the  estate.    (Estate    of 
Blythe,  108  Cal.  124.) 

32.  An  appeal  by  her  from  the  decree  of 
distribution,  taken  pending  the  final  detect 
mlnatlon  by  the  supreme  court  of  her  appeal 
from  an  order  denying  her  a  new  trial  In 
the  proceeding  to  determine  heirship,  will 
be  dismissed  by  the  supreme  court  upon  its 
affirmance  of  such  order;  and  this  result 
will  follow,  notwithstanding  she  might  be 
entitled  to  recover  costs  upon  a  reversal  of 
the  decree  of  distribution.  (Estate  of 
Blythe,  108  Cal.  124.) 

38.  Wherever  an  order  or  decree  involves 
a  construction  of  the  proper  exercise  of  the 
duties  of  a  trustee,  or  presents  a  question  as 
to  the  right  or  power  of  the  trustee  to  com- 
ply with  it,  or  wherever  obedience  to  it 
might  subject  him  to  liability,  even  where 
the  order  Is  one  merely  for  the  payment  of 
funds,  the  trustee  may  appeal  therefrom. 
(Estate  of  Welch,  106  Cal.  427.) 

lY.  Time  within  which   Appeals  must   be 

Taken. 

Order  appointing  guardian,  apppal,  when 
to  be  taken.    See  Guardian  and  Ward,  1. 

84.  The  period  fixed  by  the  statute  is  an 
express  and  peremptory  limitation  of  time 
within  which  the  appeal  must  be  taken, 
and  is  not  a  flexible  rule  to  be  varied  by  ex- 
trinsic circumstances.  (Henry  v.  Mer- 
guire.  111  Cal.  1.) 

35.  An  appeal  from  an  order  dissolving  an 
attachment  may  be  taken  within  sixty  days 
from  the  date  of  the  order,  and  it  cannot  be 
objected  to  the  appeal  that  the  lien  of  the 
attachment  was  not  preserved  because  the 
appeal  was  not  perfected  within  five  days, 
and  the  undertaking  on  appeal  was  not  for 
double  the  amount  claimed.  (Flagg  ▼.  Put- 
erbaugh,  101  Cal.  583.) 

36.  An  order  striking  a  statement  on  mo- 
tion for  a  new  trial  from  the  files  Is  a  spe- 
cial order  made  after  Judgment,  and  if  the 
appeal  therefrom  is  not  taken  within  s'xty 
days  from  its  date,  it  must  be  dismissed. 
(Symons  v.  Bunnell,  101  Cal.  223.) 

37.  An  appeal  from  a  Judgment  not  taken 
'wthin  one  year  from  the  time  of  the  entry 
of  the  same  must  be  dismissed.  (Borderre 
V.  Den,  106  Cal.  594;  Henry  v.  Meriuire,  111 
Cal.  1.) 

38.  An  appeal  from  an  order  granting  a 
new  trial  operates  to  suspend  the  functions 
of  the, order,  and  leaves  the  Judgment  sub- 
sisting', for  the  purposes  of  an  appeal  there- 
from pending  the  order;  and  the  time  be- 
tween the  making  of  the  order  and  the  re- 
versal thereof  upon  appeal  cannot  be  ex- 
cluded from  the  computation  of  time  within 
which  an  appeal  must  be  taken  from  the 
Judgment.    (Henry  v.  Merguire,  111  Cal.  1.) 

39.  Under  section  939  of  the  Code  of  Civil 
Procedure  the  sufficiency  of  the  evidence 
to  support  the  Judgment  cannot  be  consid- 
ered on  an  appeal  therefrom,  unless  the  ap- 
peal is  taken  within  sixty  days  after  the 
rendition  thereof.    (Brooks  v.  San  Francis- 
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CO  A  North  Padflc  Railway  Go.,  110  Oal. 
173.) 

40.  Where  an  appeal  from  a  Jnagment  is 
not  taken  within  sixty  days  after  its  ren- 
dition, the  evidence  cannot  be  reviewed; 
and  it  is  immaterial  that  an  appeal,  not  tak- 
en within  that  period,  was  taken  within 
sixty  days  after  notice  of  the  rendition  of 
the  Judgment.  (Fatjo  v.  Swasey,  111  Cal. 
62&) 

41.  Where  an  appeal  is  taken  from  the 
judgment  alone,  more  than  sixty  days  after 
Its  rendition,  no  question  as  to  the  suffi- 
ciency of  the  evidence  can  be  considered. 
(Secord  v.  Qulgley,  106  Cal.  149.) 

'42.  Upon  appeal  from  an  order  settling 
the  account  ot  an  administrator,  taken 
more  than  sixty  days  after  the  order  was 
slimed  and  filed  with  the  clerk,  and  less 
than  sixty  days  after  it  was  entered  In  the 
minute-book  of  the  court,  the  evidence  upon 
wiiich  the  order  was  based  is  open  for  ex- 
amination and  review  by  the  appellate 
court;  and  the  provision  of  section  939  of  the 
Code  of  Civil  Procedure,  that  upon  appeal 
from  a  Judgment  the  evidence  cannot  be 
reviewed  unless  the  appeal  is  taken  within 
sixty  days  after  the  rendition  of  the  Judg- 
ment, does  not  apply  to  an  appeal  from 
such  an  order.  (Estate  of  Levlnson,  108  Cal. 
450.) 

43.  An  exception  to  the  entry  of  Judgment 
against  the  executors  and  executrix  of  a  de- 
ceased defendant,  on  the  ground  that  no 
claim  had  been  presented  to  them,  and  that 
the  decision  was  against  law.  In  giving 
Judgment  against  them  without  proof  of  the 
presentation  of  the  claim,  is  not.  In  effect, 
an  objection  to  the  decision  on  the  ground 
that  it  was  not  sustained  by  the  evidence, 
and  such  exception  may  be  reviewed  uxwn 
appeal,  although  the  appeal  was  not  taken 
within  sixty  days  after  the  rendition  of  the 
Judtnnent.    (Falkner  v.  Hendy,  107  Cal.  49.) 

Dismissal  for  failure  to  take  appeal  in 
time.    See  post,  X,  1. 

V.  Notice  of  Appeal. 
1.  Necessity  of;  Waiver  of. 

Want  of  notice,  motion  to  dismiss.  See 
post,  187. 

44.  A  mere  waiver  of  service  of  the  notice 
of  appeal  by  the  subsequent  llenholder  can- 
not give  the  appellate  court  Jurisdiction  of 
the  appeal,  where  the  notice  was  not  ad- 
dressed to  such  llenholder.  and  there  was  no 
appearance  entered  by  him  either  In  person 
or  by  attorney.  (HIbemia  etc.  Soc.  v.  Lew- 
Is,  111  Cal.  619.) 

2.  Service  of;   Parties  upon  Whom    Notice 
Should  be  Served. 

Appeal  by  wife,  husband  as  adverse  par- 
ty.   See  post,  361. 

45.  An  adverse  party  to  an  appeal  means 
the  party  whose  Interest  In  relation  to  the 
subject  of  appeal  is  In  conflict  with  the  re- 
versal of  the  order  or  decree  appealed  from, 
or  the  modification  sought  for  by  the  appeal. 
(Green  v.  Berge,  105  Cal.  62.) 
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46.  A  notice  of  appeal  must  be  served  on 
every  adverse  party  interested  in  the  Judg- 
ment, and  who  would  be  affected  by  its  re- 
versal, and  if  not  so  served,  the  appeal 
must  be  dismissed.  (Lancaster  v.  Maxwell, 
103  Cal.  67.) 

47.  Upon  an  appeal  from  an  order  deny- 
ing a  new  trial,  the  parties  to  the  motion  in 
the  court  below  are  the  only  proper  parties 
to  the  appeal,  and  the  appellant  Is  not  re- 
quired to  serve  a  notice  of  appeal  upon 
others  than  those  to  whom  the  original  no- 
tice was  directed,  and  who  appear  by  the 
record  to  be  adverse  parties;  and  only  the 
record  can  be  examined  for  the  purpose  of 
determining  who  are  such  adverse  parties. 
(Estate  of  Ryer,  110  Cal.  656.) 

48.  Upon  an  appeal  from  an  order  deny- 
ing a  new  trial,  only  the  parties  to  the  mo- 
tion upon  which  the  order  was  made  are 
necessary  parties  to  the  appeal,  and  the  ap- 
pellant need  not,  in  such  case,  serve  a  co- 
defendant  with  a  notice  of  app^l  from  such 
order,  and  when  the  administrator  of  the- 
deceased  mortgagor  Joined  as  codefondant 
witli  the  grantee  of  the  mortgagor  in  the- 
notlce  of  intention  to  move  for  a  new  trial, 
such  administrator  Is  not  an  adverse  party 
to  the  appeal  of  the  grantee  from  an  order 
denying  his  motion,  though  the  administra- 
tor did  not  Join  in  the  settlement  of  the 
statement  upon  which  the  appellant's  mo- 
tion was  denied;  but  it  will  be  presumed 
that  the  administrator  is  prosecuting  a  sep- 
arate motion,  which  is  undetermined, 
(Bamhart  v.  Bdwards,  111  CaL  428.) 

49.  In  an  action  to  foreclose  a  mortgage, 
where  an  averment  in  the  complaint  that 
the  interest  of  other  defendants  than  the 
mortgagor  in  the  mortgaged  property  Is  sub- 
ject to  the  lien  of  the  plaintiff,  is  admitted 
by  their  default,  and  the  Judgment  merely 
forecloses  their  interest  in  the  property^ 
upon  an  appeal  taken  by  the  mortgagor 
alone,  it  is  sufllcient  to  serve  the  notice  of 
appeal  upon  the  plaintiffs,  and  it  need  not 
be  served  upon  the  defaulting  codefend- 
ants,  who  could  not  be  affected  by  a  rever- 
sal or  modification  of  the  Judgment.  (Boob 
V.  Hall.  107  Cal.  160.) 

50.  Upon  appeal  by  a  vendee  of  the  mort- 
gagor from  an  order  refusing  to  vacate  a 
decree  of  foreclosure  of  a  mortgage,  a  de- 
fendant who  has  claimed  a  second  lien  upon 
the  premises,  and  whose  lien  is  directed  to 
be  paid  out  of  the  proceeds  of  sale,  after 
the  satisfaction  of  plaintiflTs  mortgaare.  Is 
an  adverse  party  to  the  appeal  who  must  be 
served  with  the  notice  of  appeal,  and  If  not 
so  served,  this  court  has  no  Jurisdiction  of 
the  appeal,  and  it  must  be  dismissed.  (HI- 
bemia etc.  Soc.  V.  Lewis,  111  Cal.  519.) 

51.  Where,  upon  the  sale  of  the  mortgaged 
premises  under  the  decree  of  foreclosure, 
the  plaintiff  became  the  purchaser  thereof, 
only  the  purchaser,  and  the  party  against 
whom  a  writ  of  assistance  Is  ordered,  are 
necessary  parties  to  an  appeal  from  the  or- 
der  granting  a  writ  of  assistance,  and  it  Is 
not  necessary  upon  such  appeal  to  serve  the 
notice  upon  a  defendant  who  was  a  subse- 
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quent  lienholder,  such  defendant  haying 
ceased  to  have  any  Interest  In  the  land 
sold  under  the  decree.  (Hlbemla  Say.  etc. 
Soc.  V.  Lewis,  111  Cal.  519.) 

52.  Where  the  judgment  in  an  action  to 
foreclose  a  mortgage  executed  by  a  person 
since  deceased,  against  whose  estate  a  claim 
for  the  amount  of  the  mortgage  was  pre- 
sented to  the  administrator,  directed  a  sale 
of  the  mortgaged  premises,  and  proylded  for 
the  payment  of  any  deficiency  by  the  ad- 
ministrator in  the  course  of  administration 
of  the  estate  a  notice  of  appeal  from  the 
judgment  by  a  grantee  of  the  deceased 
mortgagor,  must  be  seryed  upon  the  ad- 
ministrator, and  upon  failure  of  such  ser- 
yice,  the  appeal  from  the  judgment  must 
be  dismissed.  (Barnhart  y.  Edwards,  111 
Cal.  428.) 

53.  The  petition  of  an  heir  for  a  share  of 
the  estate  of  a  deceased  person  Is  in  the  na- 
ture of  a  collateral  inquiry,  or  episode,  in- 
terjected into  the  proceedings  for  the  ad- 
ministration of  the  estate,  presenting  all  the 
elements  of  a  ciyil  action  Instituted  for  the 
purpose  of  determining  the  right  of  the  ap- 
pellant to  a  share  of  the  estate,  and.  In 
matters  of  procedure  upon  an  appeal,  should 
recelye  the  same  consideration  as  upon  an 
appeal  in  a  ciyil  action;  and  it  is  only 
parties  to  the  record  who  haye  ap- 
peared and  resisted  the  application,  upon 
the  service  of  notice  of  the  application,  as 
required  by  section  1659  of  the  Code  of  Ciy- 
il Procedure,  who  will  be  affected  by  a  re- 
versal of  the  judgment  or  order  denylmig  a 
new  trial,  and  persons  or  corporations  who 
did  not  resist  the  application,  or  place  them- 
selves upon  the  record,  or  make  themselves 
parties  to  the  proceeding,  though  they  may 
have  a  beneficial  interest  in  the  estate,  are 
not  required  to  be  served  with  the  notice  of 
motion  for  a  new  trial,  or  with  the  notice  of 
appeal  in  such  proceeding.  (Estate  of  Ryer, 
110  Cal.  556.) 

54.  In  an  action  for  the  foreclosure  of  a 
mortgage  executed  by  one  of  the  defend- 
ants, who  conveyed  the  mortgaged  proper- 
ty to  a  corporation  codefendant,  In  which 
the  claimants  of  mechanics'  liens  upon  a 
building  constructed  upon  the  premises  are 
made  codefendants,  and  the  mechanics* 
Hens  were  decreed  to  be  prior  to  the  lien  of 
the  mortgage,  and  a  judgment  ordered 
docketed  in  favor  of  the  plaintiff  for  any  de- 
ficiency that  may  remain  in  its  favor 
against  the  mortgagor,  and  in  favor  of  the 
claimants  of  the  mechanics*  liens  respect- 
ively, for  any  deficiency  remaining  against 
the  corporation  defendant,  an  appeal  from 
that  portion  of  the  judgment  which  gives  to 
the  mechanics*  liens  of  the  defendants  a  pri- 
ority over  the  mortgage  lien  of  the  plaintiff 
cannot  be  considered,  where  the  notice  of 
appeal  was  not  served  either  upon  the  mort- 
gagor or  upon  the  corporation  defendant. 
(Pacific  Mutual  Life  Insurance  Co.  v.  Fish- 
er, 106  Cal.  224.) 

55.  A  modification  of  the  judgment  giv- 
ing to  the  plalntlff*s  mortgage  a  prior  lien 
would  change  the  personal  liability  of  the 


mortgagor  and  of  the  corporation  defend- 
ant, relieving  the  mortgagor,  and  injurious- 
ly affecting  the  interests  of  the  oorporejtioiii 
defendant,  and  the  appellate  court  can  have 
no  jurisdiction  to  render  a  judgment  affect- 
ing interests  of  those  defendants,  unless  the 
parties  to  be  affected  thereby  are  before  it 
(Piadfic  Mutual  Life  Ins.  Oo.  y.  Fisher,  106 
Cal.  224.) 

56.  An  appeal  from  that  portion  of  the 
decree  which  enforces  the  mechanics'  liens 
upon  the  mortgaged  premises  may  be  con- 
sidered, Dotwithcrtanding  the  notice  of  appeal 
was  not  served  upon  the  corporation  de 
fendant,  who  is  the  owner  of  the  premises, 
since  the  falsification  of  those  liens  would 
beneficially  and  not  injuriously  affect  the 
rights  of  the  corporation.  (Pacific  Mutual 
Life  Ins.  Co.  v.  Fisher,  106  Cal.  224.) 

57.  In  an  action  to  foreclose  mechanics' 
liens,  where  judgment  was  rendered  for 
the  sale  of  the  property,  and  that  a  judg- 
ment for  the  deficiency  be  docketed  a^pafust 
the  contractor,  if  the  owner  of  the  building 
appeals  from  the  judgment,  the  contractor 
is  an  adverse  party,  who  would  be  affected 
by  Its  reversal,  and  must  be  served  with  the 
notice  of  appeal.  (Lancaster  v.  Maxwell, 
103  Cal.  67.) 

58.  Where  judgment  is  rendered  against 
one  defendant  and  in  favor  of  another  de- 
fendant against  the  plaintiff  for  costs,  the 
notice  of  appeal  by  the  plaintiff  from  the 
judgment  rendered  against  him  need  not 
be  served  upon  the  codefendant  against 
whom  the  judgment  was  rendered  in  ap- 
pellant's favor,  as  the  appeal  cannot  result 
in  a  modification  of  such  judgment,  and 
such  codefendant  is  not  an  adverse  party  to 
the  appeal  which  can  in  no  way  affect  his 
liability.    (Green  v.  Berge,  105  Cal.  62.) 

59.  When,  in  an  action  to  enforce  a  street 
assessment,  judgment  has  been  rendered 
against  several  defendants,  if  the  effect  of 
an  appeal  from  the  judgment  is  to  establish 
that  there  was,  in  fact,  no  lien  upon  which 
t^  judgment  could  be  Tendered,  a  revenoal 
of  the  judgment  will  not  injuriously  affect 
the  other  defendants,  and,  therefore,  an 
appeal  will  not  be  dismiss^  for  a  failure 
to  serve  them  with  the  notice  of  appeaL 
(Warren  v.  Ferguson,  108  Cal.  535.) 

60.  Where  an  action  was  brought  against 
two  defendants  upon  a  contract  of  guaranty 
executed  by  them  to  the  plaintiff,  and  was 
tried  solely  upon  Issues  presented  by  the 
separate  answer  of  one  of  them,  and  the 
record  does  not  show  that  the  codefendant 
had  answered  the  complaint,  it  appears  that 
a  reversal  of  the  judgment  would  have  no 
effect  upon  the  rights  of  such  codefendant; 
and  it  is  not  necessary,  upon  an  appeal 
from  the  judgment  to  serve  the  notice  of  ap- 
peal upon  such  codefendant,  nor  will  the 
appeal  be  dismissed  for  want  of  such  tser- 
vice.    (French  v.  McCarthy,  110  Cal.  12.) 

61.  The  fact  that  the  judgment  or  order 
appealed  from  may  be  used  as  evidence  In 
some  collateral  action  or  proceeding,  or 
that  its  reversal  may  have  a  remote  or  con- 
sequential  effect  to  the   prejudice   of   one 
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who  is  not  a  party  thereto,  does  not  entitle 
Buch  person  to  be  made  a  party  to  the  ap- 
peal; and  no  eyldence  extrinsic  to  the  rec- 
ord to  show  that  the  reyersal  wonld  have 
such  effect  can  be  received  or  considered 
on  motion  to  dismiss  the  appeal.  (Estate  of 
Ryer,  110  Cal.  556.) 

8.  Form  of  and  Sufficiency. 

62.  While  notices  of  appeal  should  be  lib- 
•eraUy  construed,  and  no  appeal  should  be 
dismissed  because  of  any  misdescription  of 
the  Judgipent  or  order  to  which  It  relates, 
unless  it  appears  that  the  respondent  has 
been  misled  by  such  misdescription,  yet 
this  rule  does  not  extend  to  sustaining  a  no- 
tlpe  of  appeal  as  an  appeal  from  ft  judgment 
when  it  does  not  state  that  the  appeal  is 
taken  from  a  Judgment.  (Meley  y.  Boulon. 
104  OaL  262.) 

63.  A  notice  of  appeal  from  an  order  de- 
nying a  motion  for  a  new  trial,  and  from  an 
order  denying  a  motion  to  set  aside  the  de- 
cision and  Judgment,  describing  the  Judg- 
ment, and  concluding  with  the  words  "and 
from  the  whole  thereof'  does  not  include 
a  notice  of  appeal  from  the  Judgment,  but 
the  concluding  words  refer  to  the  orders 
preyiously  mentioned,  and  indicate  that  the 
appeal  is  from  the  whole,  and  not  a  part,  of 
said  orders.    (Meley  y.  Boulon,  104  Gal.  262.) 

64.  Where  the  part  of  the  Judgment  di- 
recting the  sale  of  the  premises  under  fore- 
closure is  not  expressly  included  In  the  no- 
tice of  appeal  it  cannot  be  reviewed  upon  an 
appeal  frem  that  part  of  the  Judgment 
respecting  the  validity  and  priority  of  liens 
enforced  therein.  (Pacific  Mutual  Life  Ins. 
Co.  V.  Fisher,  106  Cal.  224.) 

65.  Where  an  appeal  has  been  legally 
taken  from  a  Judgment,  the  including  of 
an  additional  notice  of  appeal  from  the  Judg- 
ment, in  the  notice  of  appeal  from  the  or- 
der denying  a  new  trial  has  no  effect, 
either  as  an  original  appeal  or  to  impair  the 
previous  appeal  pending.  (Woodslde  v. 
Hewel,  107  Cal.  141.) 

4.  Proof  of. 

66.  The  better  practice  is  to  have  the 
proof  of  service  of  the  notice  of  appeal 
made  a  part  of  the  record  in  the  court  from 
which  the  appeal  Is  taken,  and,  in  such  case, 
the  record,  when  properly  certified  to  this 
court,  becomes  conclusive  evidence  of  the 
facts  therein  stated;  but  the  Jurisdiction  of 
the  appellate  court  does  not  depend  upon 
proof  of  the  fact  of  service  being  contained 
In  the  transcript,  but  upon  the  fact  that  the 
notice  of  appeal  has  been  properly  served; 
and*  the  appellant  may  file  in  the  appellate 
court  either  original  proof  of  the  service,  or 
a  certificate  of  the  clerk  of  the  court  below 
that  such  proof  has  been  made  and  filed 
In  that  court.  (Warren  v.  Hopkins,  110  Cal. 
506.) 

YI.  Bond  on  Appeal. 

1.  Amounft,  Form,  amd  Sufliclency  of;  New 

Bond. 

67.  The  bond  of  the  administrator  stands 


in  place  of  an  undertaking  on  appeal,  not 
only  for  the  purpose  of  perfecting  the  appeal, 
but  also  to  stay  proceedings  upon  the  order 
appealed  from,  and  the  failure  of  the  ad- 
ministrator to  file  an  appeal  bond  does  not 
render  the  appeal  ineffectual.  (Ex  parte 
Orfopd,  102  Gal.  656.) 

68.  The  only  provision  of  the  code  ap- 
plicable to  the  matter  of  a  bond  for  the  stay 
of  execution  of  an  order  of  sale,  upon  appeal 
from  a  decree  foreclosing  a  mortgage,  Is 
found  in  section  045  of  the  Code  of  Civil 
Procedure,  and  section  942  of  that  code, 
which  requires  a  bond  in  double  the  amount 
of  the  Judgment,  is  not  applicable  where 
there  is  no  personal  Judgment  against  the 
defendant.    (Boob  v.  Hall,  105  Cal.  413.) 

69.  Under  section  945  of  the  Code  of  Civil 
Procedure  the  Judge  of  the  court  has  power 
to  fix  the  amount  of  the  bond,  on  appeal 
from  a  decree  of  foreclosure.  In  all  the 
three  matters  mentioned  In  the  section, 
namely:  waste,  use  and  occupation,  and 
deficiency.    (Boob  v.  Hall,  105  Cal.  413.) 

70.  A  bond  to  stay  execution  upon  appeal 
from  a  decree  foreclosing  a  mechanic's  lien 
must  be  given  under  section  945  of  the  Code 
of  Civil  Procedure,  concerning  appeals  from 
Judgments  or  orders  directing  the  sale  of 
real  property;  and  a  mere  bond  in  double 
the  amount  of  the  Judgment  against  the 
owner  of  the  premises,  not  conditioned  as 
required  by  section  945,  does  not  have  the 
effect  to  stay  the  execution  of  the  Judgment. 
(Central  L.  and  M.  Co.  v.  Center,  107  Cal. 
193.) 

71.  Upon  appeal  from  a  Judgment  which 
directs  the  delivery  of  possession  of  real 
property,  the  appellant  has  a  substantial 
right  to  give  an  undertaking  to  stay  pro- 
ceedings upon  the  Judgment  in  the  form  pre- 
scribed by  section  945  of  the  Code  of  Civil 
Procedure;  and  it  is  the  duty  of  the  Judge 
to  fix  the  amount  for  such  undertaking; 
and  if  the  Judge  refuses  to  do  so,  a  writ  of 
mandate  will  Issue  to  compel  him  to  fix  the 
amount  for  such  undertaking.  (Gutierrez  v. 
Hebbard,  104  Cal.  103.) 

72.  The  question  whether  the  Judgment 
has  been  executed  by  the  sheriff  by  a  deliv- 
ery of  the  possession  of  the  property  should 
not  be  considered  by  the  Judge  as  a  ground 
of  refusal  to  fix  the  amount  of  the  under- 
taking to  stay  proceedings,  but  the  Judge 
should  determine  the  sufficiency  of  those 
matters,  when  presented  upon  a  direct  issue 
in  which  the  right  to  an  actual  stay  of  pro- 
ceedings Is  Involved.  (Gutierrez  v.  Heb- 
bard, 104  Cal.  103.) 

73.  An  undertaking  on  an  appeal  from  a 
Judgment,  which  fails  to  contain  a  stipula- 
tion for  the  payment  of  damages  and  costs 
in  the  event  of  a  dismissal  of  the  appeal, 
as  required  by  section  941  of  the  Code  of 
Civil  Procedure,  Is  Ineffectual;  and  such 
defect  Is  not  remedied  by  the  insertion  of 
such  a  stipulation  in  an  undertaking  to  stay 
execution  of  the  Judgment,  although  the 
latter  undertaking  Is  Included  In  the  same 
document  with  the  former,  and  the  sureties 
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on  each  are  the  same.    (Duncan  v.  Times- 
Mirror  Co.,  109  Cal.  e02. 

74.  An  undertaking  on  an  appeal  from  an 
order  denying  a  new  trial  Is  ineffectual  to 
confer  jurisdiction  of  the  appeal  if  it  does 
not  recite  or  allude  to  the  order.  (Duncan  v. 
Times-Mirror  Co.,  109  Cal.  602.) 

75.  Under  section  954  of  the  Code  of  Civil 
Procedure,  the  supreme  court  has  no  dis- 
cretion to  permit  an  appellant  to  file  a  suf- 
flcient  undertaking,  in  place  of  a  defective 
one,  after  a  motion  to  dismiss  the  appeal  for 
InsufiQciency  of  the  undertaking  has  been 
heard.  (Duncan  v.  Times-Mirror  Co.,  109 
Cal.  602.) 

Allowance  of  new  undertaking  where 
there  are  several   appeals.      See   Post,  80. 

2.  Where  There  are  Several  Appeals. 

76.  When  an  appeal  is  taken  from  two  or 
more  orders,  or  from  a  judgment  and  an 
order,  whether  the  notice  of  such  appeal  is 
given  by  separate  notices,  or  in  one  instru- 
ment, the  appellant  must  file  the  undertak- 
ing for  three  hundred  dollars  for  each  ap- 
peal, except  in  the  single  instance  of  an 
appeal  from  a  judgment  and  an  order  deny- 
ing a  new  trial.  (Centerville  etc.  Co.  v. 
Bachtold,  109  Cal.  111.) 

77.  If  a  single  undertaking  for  three  h kin- 
dred dollars  Is  given  for  several  appeals, 
and  refers  to  only  one  of  the  orders  ap- 
pealed from,  or  to  the  judgment  alone,  the 
appellate  court  will  have  jurisdiction  only 
of  the  matter  referred  to  in  the  undertaking, 
and  the  other  appeals  will  be  dismissed. 
(Centerville  etc.  Co.  v.  Bachtold,  109  Cal. 
111.) 

78.  If  an  undertaking  on  several  appeals 
has  no  special  reference  to  either  of  the  ap- 
peals, but  is  conditioned  generally  upon 
'*Buch  appeal"  or  "said  appeals,"  all  of  the 
appeals  will  be  dismissed.  (Centerville  etc. 
Co.  V.  Bachtold,  109  Cal.  111.) 

79.  The  fact  that  there  is  but  a  single  ap- 
pealable order  named  in  the  notice  of  appeal 
from  several  orders  cannot  sustain  an  un- 
dertaking on  appeal  in  which  the  reference 
to  the  appeal  Is  ambiguous  and  general, 
and  not  specially  to  the  appealable  order. 
(Centerville  etc.  Co.  v.  Bachtold,  109  Cal. 
111.) 

80.  An  ambiguous  undertaking  filed  in  the 
superior  court,  which  does  not  refer  to  either 
of  several  appeals  specified  in  the  notice, 
nmst  lie  regaiided  as  If  it  <had  mever  been 
filed,  and  In  such  case  the  appellate  court 
has  no  jurisdiction,  and  cannot  confer  any 
jurisdiction  to  hear  the  appeals,  by  allowing 
th<^  siibeequent  filing  of  an.  undertaking  In 
the  supreme  court.  (Centerville  etc.  Oo.  t. 
Bachtold,  109  Cal.  111.) 

3.  Justification  of  Sureties  and  Liability  of. 

81.  The  justification  of  the  sureties  upon 
an  appeal  bond,  by  their  oath  attached  to 
the  bond,  establishes  a  prima  facie  justifi- 
cation, which  is  suflElclent,  unless  overcome 
at  the  instance  of  the  party  excepting  and 
by  the  examination  of  the  sureties  by  him; 


and  if  he  fails  to  appear  at  the  time  fixed 
for  their  justification,  after  exception  taken, 
he  waives  the  benefit  of  his  exception. 
(Bank  of  Escondido  v.  Superior  Court,  10ft 
Cal.  43.) 

82.  The  contention  that  one  of  the  sureties 
on  the  appeal  bond  withdrew  from  the  un- 
dertaking, and  that  respondent's  failure  to 
procure  a  new  surety  renders  the  appeal 
void,  cannot  be  sustained  where  such  surety 
was  actually  present  at  the  time  appointed 
for  the  justification,  for  the  purgpse  of  Jus- 
tification, and  the  party  excepting  to  his 
sufficiency  failed  to  attend.  (Bank  of  Escon- 
dido V.  Superior  Court.  106  Cal.  43.) 

83.  Where  exception  is  made  to  the  suffi- 
ciency of  sureties  upon  a  stay  bond  upon  ap- 
peal, the  parties  have  the  option,  iindor  the 
statute,  to  justify  either  before  a  judge  of 
the  superior  court  or  the  county  clerk;  and 
where  a  justification  is  had  before  the 
county  clerk,  the  court  has  no  power  to 
order  the  sureties  to  appear  before  It  for  a 
second  justification;  and  a  writ  of  prohibi- 
tion will  issue  from  the  supreme  court  to 
prevent  such  action  of  the  superior  court 
(Boyer  v.  Superior  Court,  110  CaL  401.) 

84.  The  authority  given  by  the  amend- 
ment of  1895  to  section  954  of  the  Code  of 
Civil  Procedure  is  confined  to  the  ordering 
of  a  new  bond  upon  appeals  from  money 
judgments  w^here  a  perfect  bond  has  been 
prepared  and  filed  In  the  first  instance,  and 
any  imperfections  thereto  have  subsequent- 
ly arisen;  and  that  amendment  does  not 
provide  for  a  further  or  second  justifica- 
tion of  the  sureties  upon  the  original  bond. 
(Boyer  v.  Superior  Court.  110  Cal.  401.^ 

85.  Where  a  bond  on  appeal  has  no  valid- 
ity as  a  statutory  bond  a  motion  for  a  judg- 
ment thereon  against  the  sureties  should  be 
denied,  even  If  shown  to  be  supported  by  a 
consideration,  and  to  be  good  as  a  com- 
mon-law bond.  (Central  Lumber  and  Mill 
Co.  V.  Center,  107  Cal.  193.) 

4.  Certificate  of  Filing. 

86.  A  certificate  of  the  clerk  of  the  lower 
court  to  the  transcript  on  appeal,  to  the  ef- 
fect that  "an  undertaking  on  appeal  in  due 
form  has  been  properly  filed,"  is  not  conclu- 
sive on  the  supreme  court.  (Duncan  y. 
Times-Mirror  Co.,  109  Cal.  602.) 

Vn.  Record  on  AppeaL 

1.  Bills  of  Exceptions  and  Statements  on 

Appeals. 

a.  Form  of  and  Contents. 

Notice  of  appeal,  inserting  in  transcript. 
See  Ante,  66. 

87.  An  appellant  has  a  right  to  have'  all 
(he  errors  relied  upon  for  the  modification 
of  a  decree  incorporated  in  a  bill  of  excep- 
tions, and  it  is  the  duty  of  the  judge  to  facil- 
itate, rather  then  to  obirtruet,  effof«t8  to  have 
any  errors  In  the  decree  corrected  upon  the 
appeal,  and  he  ought  not  to  deprive  the  ap- 
pellant of  an  opportunity  for  correcting  the 
decree  by  refusing  to  make  the  facts  which 
would  have  that  effect  a  part  of  the  record. 
(Gutierrez  v.  Hebberd,  106  Cal.  167.) 
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88.  Tbe  opinion  of  tbe  Judge  of  the  trial 
court  f  onus  no  part  of  the  record  on  ajppeal 
fiom  the  judgment  (Bchwerdtle  v.  County 
ot  Placer,  108  Oal.  589.) 

89.  The  rule  established  In  preyious  cases, 
that  where  a  proposed  bill  of  exceptions  is 
merely  a  copy  of  the  reporter's  transcript, 
withoQt  any  effort  to  reduce  It  to  proper 
form  for  the  purpose  of  presenting  the  ques- 
tions luYolved,  or  where  it  is  a  mere  skele- 
ton, it  may  be  disregarded,  and  a  settlement 
of  it  will  not  be  requHred,  is  a  harsh  and 
rigid  rule,  liable  to  abuse  and  to  citrate  as 
a  Tirtual  denial  of  justice  to  a  defendant 
through  the  ignorance,  incompetency,  or  in- 
dolence of  his  counsel,  and  will  not  be  ex- 
tended to  cases  not  falling  strictly  within 
the  class  to  wliich  it  has  heretofore  been 
held  to  apply;  and  eren  in  such  cases  it 
would  be  better  as  a  rule  for  the  Judge  of 
the  trial  court  to  disregard  as  far  as  possi- 
ble technical  objections,  and  endeaT'or  to 
settle  a  bill  of  exceptions  rather  than  refuse 
It.    (Ck>hen  y.  Wallace,  107  CaL  183.) 

90.  The  object  of  the  statute  requiring 
specifications  of  insufficiency  of  evidence  Is 
to  bring  directly  before  the  mind  of  the  oiMirt 
the  particular  point  the  aggrieved  paity 
desires  to  be  reviewed,  and  also  to  give 
notice  to  the  adverse  party  of  the  point  of 
attack,  and  thereby  enable  him  to  produce 
any  additional  evidence  tending  to  support 
the  finding  of  fact  assailed  by  the  specifi- 
cation; and  where  the  specification  is  suffi- 
ciently full  to  meet  the  purposes  of  the  law, 
the  court  should  pass  upon  the  sufflcien<*y  of 
the  evidence.  (Brenot  v.  Brenot,  102  Oal. 
294.) 

91.  A  proposed  bill  of  exceptions  to  be 
used  on  an  appeal  from  a  decree  distribut- 
ing the  estate  of  a  testator,  which  attack^ 
certain  findings  of  the  court  with  respect  to 
the  "intention"  and  ''meaning"  of  the  testa- 
tor, which  findings  depend  wholly  upon  the 
terms  of  the  will  and  tbe  recitals  it  contains, 
cannot  be  held  insufficient  for  a  failure  to 
set  out  the  evidence  on  which  the  findings 
are  based,  if  the  will  is  found  and  recited  in 
full  in  the  findings  and  decree.  (Walkerley 
V.  Greene,  104  Gal.  208.) 

92.  The  account  of  an  administrator  la  a 
bill  of  items  and  speoificationp  of  the  in- 
sufficiency of  the  evidence  to  Justify  the  de- 
cision settling  the  account  are  stated  with 
sufficient  particularity  when  tbe  evidence 
is  alleged  to  be  insufficient  to  Justify  the  de- 
cision allowing  particular  items  of  the  ac- 
count specified  In  the  bill  of  exceptions. 
OBstate  of  Levinson,  li>8  Gal.  450.) 

93.  Evidence  taken  upon  the  examination 
of  a  shorthand  reporter  as  a  witness,  in 
reference  to  testimony  claimed  to  have  been 
given  by  the  defendant  upon  a  former  occa- 
sion, is  necessarily  Inserted  in  the  bill  of 
exceptions  by  question  and  answer  in  de- 
tail.   (Cohen  v.  Wallace,  107  Gal.  133.) 

94.  The  statement  of  testimony  given  by 
talesmen  when  sworn  upon  their  voir  dire 
is  properliy  Inserted  by  question  and  answer 
In  the  bill  of  exceptions.  (Cohen  v.  Wallace, 
lOT  Oal.  133.) 


95.  WbUe  as  a  rule  a  bUl  of  exceptions 
should  make  as  short  and  succinct  a  state- 
ment of  the  evidence  as  possible,  either  in 
narrative  form,  filing  its  substance,  or  by 
stating  what  the  evidence  tended  to  estab- 
lish, yet  no  fixed  rule  can  be  laid  down  upon 
the  subject;  and  in  frequent  instances  It 
may  be  necessary  to  state  the  evidence  by 
question  and  answer  in  order  to  lay  before 
the  court  the  exact  statement  of  the  witness, 
even  though  It  may  not  be  desired  to  point 
an  exception,  and  it  must  be  left  largely  to 
the  discretion  of  the  trial  Judge  when  set- 
tling the  bill  to  determine  the  proper  method 
to  be  pursued  in  any  given  case.  (Cohen  v. 
Wallace,  107  Cal.  133.) 

96.  It  Is  not  necessary  to  Incorpora^  In 
the  bill  of  exceptions  in  a  criminal  case  the 
instructions  asked  by  the  defendant  and  re- 
fused by  the  court  where  they  s.re  properly 
indorsed  by  the  Judge  and  become  a  part  of 
tbe  judgment-roll;  nor  should  the  oral 
charge  of  the  court  be  Inserted  In  the  bill 
where  it  has  been  authenticated  by  the 
Judge,  but,  if  It  has  not  been  bo  authent^ 
cated,  it  becomes  proper  to  preserve  it  in  the 
biH.    (Cohen  v.  Wallace,  107  Cal.  138.) 

97.  Where  instructions  sre  properly  an- 
thenticated  by  the  J«klge  they  are  a  part  of 
the  Judgment-roll,  and  do  not  properly  be- 
long in  a  bill  of  exceptions;  and  It  is  only 
where  an  oral  charge  Is  given  and  not  other- 
wise authenticated,  or  modlflcattons  are 
made  in  written  instructions  which 'It  is  de- 
sired to  show,  that  It  Is  either  necessary  or 
proper  to  preserve  instructions  in  a  bill  of 
exceptions.    (People  v.  Gibson,  106  Cal.  458.) 

Order  refuRing  supplemental  complainc 
must  be  incorporated  in  bill  of  exceptions. 
See  Supplemental  Pleadings,  2. 

Defective  record,  denial  of  motion.  See 
New  Trial,  39. 

b.  Serving  and  Filimg;  Amendments  to. 

98.  When  the  trial  court  has  determined 
that  a  delay  In  filing  a  bin  of  exceptions 
has  not  been  unreasonable,  its  order  will 
not  be  reviewed  upon  appeal  in  the  absence 
of  a  bill  of  exceptions  setting  out  all  the 
facts.    (Jaffe  v.  LiUenthal,  101  Cal.  176.) 

Presentation  for  settlement.  See  Post, 
vn,  1,  c. 

99.  Where  an  interlocutory  decree  In  parti- 
tion has  become  final  by  affirmance,  only 
such  matters  can  be  reviewed  upon  appeal 
from  the  final  decree  as  have  Intervened 
subsequently  to  the  Interlocutory  decree: 
and  a  bill  of  exceptions  upon  such  appeal 
need  only  be  served  upon  such  parties  to  the 
action  as  might  be  affected  by  a  modifica- 
tion of  the  final  decree.  (Gutierrez  v.  Heb- 
berd,  106  Cal.  167.) 

100.  Whether  parties  not  served  with  a 
bin  of  exceptions  with  notice  of  appeal 
would  be  affected  by  a  proposed  modifica- 
tion of  the  Judgment,  or  whether  a  bill  of 
exceptions  not  served  upon  them  can  be  con« 
sldered  upon  the  appeal,  must  be  deter- 
mined by  the  appellate  court,  and  the  appel- 
lant should  not  be  refused  tbe  right  to  ask 
the  appellate  court  to  consider  the  bill  of 
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exceptions  by  reason  of  the  possibility  that 
the  bill  might  not  be  considered  upon  ap- 
peal.   (Gutierrez  v.  Hebberd,  106  Cal.  167.) 

Failure  to  serve  or  file,  dismissal  for.  See 
post,  X,  2. 

101.  When  the  record  is  amended  by  show- 
ing a  statement  of  conversation  about  the 
Jurors  not  substantially  complying  with  sec- 
tion 106G  of  the  Penal  Code,  it  cannot  pre- 
vent a  reversal  of  its  Judgment  for  failure  to 
instruct  the  defendant  about  his  right  of 
challenge.    (People  v.  Moore,  103  Cal.  508.) 

c.  Presentation    to    Judge;    Settlement; 
Mandamus  to  Compel. 

It  is  the  duty  of  the  Judge  to  facilitate 
the  appeal.    See  ante,  87. 

102.  An  unexplained  delay  of  seven 
months  in  presenting  a  statement  on  motion 
for  a  new  trial  to  the  trial  Judge  for  settle- 
ment is  fatal,  and  a  settled  statement  show- 
ing the  fact  of  such  delay,  without  explana- 
tion, and  an  objection  to  its  settlement  on 
that  ground,  must  be  disregarded  upon  the 
hearing  of  an  appeal  from  the  order  denying 
a  new  trial.  (Connor  v.  Southern  California 
Motor  Road  Co.,  101  Cal.  429.) 

lOS.  Where  the  settlement  of  a  statement 
or  bill  of  exceptions  is  objected  to  on  the 
ground  that  it  is  too  late,  it  becomes  the 
duty  of  the  appellant  to  incorporate  In  the 
bill  or  statement  the  matter,  if  any,  going 
to  excuse  his  apparent  delay,  and  in  case 
this  is  not  done  the  bill  of  exceptions  or 
statement  will  not  be  considered  upon  ap- 
peal. (Connor  v.  Southern  California  Mo- 
tor Road  Co.,  101  Cal.  429.) 

104.  The  written  notice  of  the  presentation 
of  a  proposed  bill  of  exceptions,  and  the 
amendments  thereto,  to  the  Judge  tor  set- 
tlement, provided  for  in  section  (^50  of  the 
Code  of  Civil  Procedure,  is  for  the  benefit 
of  the  adverise  party,  and  may  be  waived  by 
him.    (Hicks  v.  Masten,  101  Cal.  651.) 

105.  The  party  or  attorney  who  seeks  to 
avail  himself  of  the  want  of  written  notice 
of  the  presentation  for  settlement  of  a  bill 
of  exceptions  and  the  amendments  thereto, 
or  of  any  technicality  not  nffectlne  his  sub- 
stJamstlal  right  must  be  held  <to  a  pironiipt, 
consistont.and  exact  assertion  of  such  techni- 
cal rigJht;  and  the  failure  to  o^bjedt  on  ac- 
count of  suoh  want  of  notice  at  the  time  wthen 
the  court  fixed  a  date  for  the  settlement  and 
requested  the  attorney  proposing  the 
amendments  to  be  present,  and  his  assent 
implied  in  the  statement  that  he  would  "be 
on  hand,"  is  a  waiver  of  any  other  or  dif- 
ferent notice,  and  the  court  should  proceed 
to  the  settlement  of  the  bill  at  the  time  des- 
ignated, notwithstanding  written  objections 
then  urged  to  the  settlement  for  want  of 
written  notice  of  the  presentation.  (Hicks 
v.  Masten,  101  Cal.  651.) 

106.  The  code  should  be  liberally  con- 
strued in  favor  of  the  right  of  a  defendant 
in  a  criminal  case  to  have  a  bill  of  exceptions 
settled  by  the  court;  and  where,  after  ver- 
bal notice  to  the  district  attorney  and  as- 
sociate counsel  for  the  prosecution,  the  set- 


tlement of  the  proposed  bill  of  exceptions 
has  been  postponed  by  consent,  such  post- 
ponement constitutes  a  waiver  of  the  service 
of  two  days*  written  notice  of  the  settlement 
required  to  be  served  upon  the  district  at- 
torney by  the  provisions  of  section  1171  of 
the  Penal  Code,  and,  if  the  court  refuses 
to  settle  the  bill  for  want  of  such  notice,  a 
writ  of  mandate  will  issue  commanding  it 
to  settle  the  bill  of  exceptions.  (Van  Eman 
V.  Superior  Court,  106  Cal.  643. 

107.  'Mandamus  will  lie  to  compel  the  set- 
tlement of  a  bill  of  exceptions  prepared  in 
time,  which  the  Judge  has  refused  to  settle 
on  account  of  an  objection  of  the  opposite 
party  for  want  of  written  notice  of  presen- 
tation, which  has  been  waived  by  him. 
(Hicks  V.  Masten,  101  Cal.  651.) 

108.  A  petition  In  the  supreme  court  for  a 
writ  of  mandate  to  compel  the  trial  court 
to  settle  a  bill  of  exceptions  should  allege 
in  substance  that  the  proposed  bill  con- 
tained every  thing  that  the  petitioner  hon- 
estly believed  it  should  contain  in  order  to 
make  it  a  fair  and  proper  draft  of  a  bill 
such  as  the  statute  requires  him  to  prepare. 
(Walkerley  v.  Greene,  104  Cal.  208.) 

109.  A  writ  of  mandate  will  not  be 
granted  to  compel  the  settlement  of  a  bill 
of  exceptions  where  the  instrument  submit- 
ted does  not  show  an  attempt  to  present  a 
fair  and  bona  fide  statement  of  the  case. 
(Pacific  Land  Association  v.  Hunt,  105  Cal. 
202.) 

110.  It  seems  that  the  right  to  prove  an  ex- 
ception ihvolves  the  right,  when  necessary, 
to  prove  upon  what  the  exception  was 
based.    (Jennings  v.  Brown.  109  Cal.  290.) 

111.  Upon  an  original  proceeding  brought 
in  this  court  for  the  purpose  of  proving  an 
exception,  where  there  is  an  irreconcilable 
conflict  in  the  evidence  reported  by  the 
commissioner  to  take  evidence  as  to  the 
truth  of  the  allegations  of  the  petition,  the 
action  of  the  trial  court  in  settling  the  bill 
of  exceptions  as  it  was  settled  must  be  sus- 
tained.   (Matter  of  Howard,  108  Cal.  31.) 

112.  A  petition  in  the  supreme  court  for  a 
writ  of  mandamus  to  compel  a  superior 
Judge  to  settle  "knd  certify  a  bill  of  excep- 
tions is  not  demurrable  on  the  ground  tbat 
the  proposed  bill  of  exceptions  contains  no 
request  to  the  Judg*^  to  settle  and  certify 
the  bill  of  exceptiom,  wfhere  the  pe- 
tition shows  that  the  original  propo»sd 
bill  of  exceptions  was  signed  by  the 
attorney,  and  that  opposing  counsel  were 
notified  that  it  was  proposed  as  a  bill  of 
exceptions,  and  the  Judge  certifies  that  he 
was  asked  to  settle  and  certify  it,  and  re- 
fused because  It  was  not  in  tlmp.  and  the 
bill  as  amended  Is  the  1)111  which  the  re- 
spondent is  now  asked  to  settle.  (Flagg  v. 
Puterbaugh.  101  Cal.  583.) 

113.  Where  a  bill  of  exceptions,  as  pre- 
sented, is  not  a  mere  transcript  of  the  re- 
porter's notes,  but  condenses  the  statement 
of  the  evidence,  it  Is  not  ground  of  refusal 
to  settle  the  bill  that  a  considerable  portion 
of  the  evidence  is  placed  in  the  bill  of  ex- 
ceptions by  question  and  answer  to  point 
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objections  and  exceptions  taken  and  re* 
served;  and  the  judge  will  be  compelled 
by  writ  of  mandate  to  settle  the  bill  of  ex< 
ceptlons.    (Cohen  t.  Wallace,  107  Cal.  183.) 

114.  The  fact  that  some  things  are  stated 
in  the  bill  of  exceptions  which  might  with 
propriety  be  left  out  of  the  bill  is  no  ground 
for  refusing  to  settle  the  bill,  and  the  very 
purpose  of  the  statute  in  requiring  a  settle- 
ment to  be  had  is  that  such  a  matter  may  be 
eliminated.  (Cohen  v.  Wallace,  107  Cal. 
133.) 

115.  Where  the  final  decree  in  partition 
has  awarded  to  the  plaintiff  a  poriion  of  the 
lands  allotted  to  one  ot  the  defendiaints  by 
an  interlocutory  decree,  and  has  been  af- 
firmed upon  appeal,  and  the  bill  of  excep* 
tlons  prepared  by  such  defendant  upon  ap- 
peal from  the  final  decree  was  served  only 
upon  the  attorney  for  the  plaintllT,  and  the 
judge  of  the  court  refused  to  settle  the  bill 
because  not  served  upon  all  the  parties  to 
the  action  in  partition,  a  writ  of  mandate 
will  lie  commanding  him  to  settle  the  bill, 
and  the  court  will  not  Inquire  upon  the  ap- 
plication for  the  writ  whether  any  other 
one  of  the  parties  to  the  action  would  be 
an  adverse  party,  upon  whom  the  proposed 
bill  of  exceptions  should  be  served.  (Guti- 
errez V.  Hebberd.  106  Cal.  167.) 

116.  Where  a  bill  of  exceptions  allowed  by 
the  judge  after  the  trial  of  an  election  con- 
test consisted  of  the  reporter's  notes  of  the 
trial,  certified  by  the  judge  as  full,  true,  and 
correct  in  whlcli  notes  ballots  are  referred 
to  a«  contestant's  exhibits,  regularly  num- 
bered and  marked  with  the  knowledge  and 
consent  of  the  court,  such  marking  is  equiv- 
alent to  an  express  order  of  the  court  to  that 
effect,  and  where  the  court  refused  the  re- 
quest of  the  contestant  upon  the  settlement 
of  the  bill  of  exceptions  to  certify  to  the  bal- 
lots marked  as  exhibits,  or  to  photographs 
thereof,  upon  a  petition  by  the  contestant 
under  section  652  of  the  Code  of  Civil  Pro- 
cedure to  prove  the  exceptions  taken  upon 
the  trial,  the  appellate  court  will  order  the 
ballots  to  be  certified  by  the  Judge  of  the 
superior  court  for  the  inspection  of  the  ap- 
pellate court.  (Jennings  v.  Brown,  109  Cal. 
290.) 

117.  It  oanoiot  be  saild  th^t  tihe  judge  of 
the  trial  court  has  allowed  an  exception 
to  a  ruling  admitting  a  certain  ballot  in 
evidence,  when  the  ballot  itself— the  very 
thing  objected  to— is  excluded  from  the  bill. 
(Jennings  v.  Buown,  100  Oal.  290.) 

118.  Ballots  marked  at  the  trial  as  exhib- 
its are  peramned,  upon  a  petition  to  compel 
the  allowance  of  exceptions  by  inserting 
them,  to  be  in  the  same  condition  as  when 
the  court  ordered  the  clerk  to  seal  them  up 
and  take  care  of  them;  and  if  it  should  be 
contended  that  they  are  not  in  the  same 
condition,  that  mstter  can  be  Inquired  into 
In  the  appellate  court.  (Jennings  v.  Brown. 
109  Cal.  290.) 

d.  Authentication  of;  Affidavits  and  Papers 
'not  Incorporated  in. 

Want  of  authentication,  motion  to  dis- 
miss, supplying  defect.    See  post,  180,  181. 


119.  An  unauthenticated  bill  of  exceptions- 
consisting  entirely  of  specifications  of  error 
cannot  be  considered.  (Houghton  v.  Trum- 
bo,  103  Cal.  239,) 

120.  An  affidavit  of  counsel  filed  in  the 
case  long  before  the  bill  of  exceptions  was 
settled,  stating  a  question  which  does  not 
appear  in  the  bill  of  exceptions  has  no  place 
in  the  record,  and  cannot  be  considered. 
(People  V.  Bidleman,  104  Cal.  608.) 

321.  On  an  appeal  in  an  election  contest, 
in  order  that  the  ruling  of  the  trial  court 
in  counting  a  ballot  claimed  to  have  been 
defectively  stamped  may  be  reviewed, 
either  the  original  ballot  authenticated  and 
identified  in  some  approprifvte  manner,  and 
properly  referred  to  in  the  bill  of  excep- 
tions, should  accompany  the  record,  or  a 
facsimile  copy  thereof  should  be  embodied 
therein.    (Lay  v.  Parsons,  104  Cal.  661.) 

122.  Upon  an  appeal  from  an  order  refus- 
ing to  set  aside  a  default,  where  the  bill  of 
exceptions  merely  shows  that  such  a  motion 
was  made  and  denied,  affidavits  and  other 
documentary  matter  printed  in  the  tran- 
script, not  made  a  part  of  the  bill  of  excep- 
tions nor  identified  as  part  of  the  record, 
cannot  properly  be  considered.  (La  Fetra 
V.  Gleason,  101  Cal.  246.) 

123.  Where  a  motion  for  a  new  trial  Is 
made  upon  the  ground  of  newly  discovered 
evideivce,  affidavits  inserbed  In  the  timn- 
script  which  are  not  incorporated  ^n  any  bill 
of  exceptions,  nor  identified  in  any  way  by 
the  Judge  as  having  been  used  and  consid- 
ered upon  the  hearing  of  the  motion  for  a 
new  trial,  cannot  be  considered  upon  appeal. 
(People  V.  Fredericks,  106  Cal.  554.) 

Papers  and  evidence  not  incorporated  In 
the  record.    See  post,  VIII,  2. 

2.  Judgmenjt-rodl  land  What  Papers  Part  of. 

124.  A  motion  to  strike  out  parts  of  plead- 
InfT  and  an  order  denying  the  same  con- 
si  Itnte  no  part  of  the  judgmen/t-rolL  (But- 
ton V.  Stephan,  101  Cal.  545.) 

125.  The  affidavit  and  order  for  publica- 
tion of  summons  required  by  section  412  of 
the  Code  of  Civil  Procedure  constitute  no 
part  of  the  judgment-roll,  and  their  absence 
does  not  show  the  invalidity  of  the  judg- 
ment in  the  light  of  the  judgment-roll. 
(People  V.  Thomas,  101  Cal.  571.) 

126.  The  affidavit  of  publication  of  sum- 
mons is  part  of  the  judgmenit-roll:  but  it  It 
not  in0uffici<ent  merely  because  made  by  the 
**publlsher"  and  not  by  the  **printer  or  fore- 
man or  principal  clerk"  as  required  by  the 
terms  of  section  415  of  the  Code  of  Civil 
Procedure.  The  "publisher"  of  the  paper  Is 
presumed  to  be  its  "printer"  in  the  absence 
of  a  showing  to  the  contrary.  (People  v. 
Thomas,  101  Cal.  571.) 

127.  The  affidavit  and  order  for  publica- 
tion are  no  pert  of  the  judgment-roll,  and 
where  there  is  nothing  In  the  judgment-roll 
inconsistent  with  the  finding  of  the  court 
of  due  service  of  the  summons.  It  must  be 
presumed  upon  appeal  in  support  of  the 
judgment,  that  the  finding  was  based  upon 
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a  service  made  in  pursuance  of  the  statute. 
(La  Fetra  t.  Gleason  ,  101  Cal.  24tf.) 

128.  It  is  only  the  finding  of  a  referee 
upon  the  whole  issue  that  must  stand  as 
the  finding  of  the  court,  and  form  part  of 
the  Judgment-roll;  and  a  report  of  testimony 
inade  under  a  first  order  of  reference  which 
does  not  contain  findings  of  fact  does  not 
constitute  a  part  of  the  judgment  roll,  and 
cannot  be  considered  upon  an  ^peal  taken 
upon  the  judgment  roll  alone.  (Faulkner  t. 
Hendy,  103  Cal.  15.) 

This  same  principle  was  also  laid  down 
in  Lee  Sack  Sam  v.  Gray,  104  Cal.  24S. 

129.  An  order  setting  aside  a  default  and 
judgment,  and  restoring  an  answer  to  the 
files,  forms  no  part  of  the  judgment  roll. 
(Von  Schmidt  y.  Von  Schmidt,  104  Gal.  547.) 

Instructions,  when  part  of  the  judgment 
roll.    See  ante,  07. 

3.  Contradictions  i** 

130.  Where  an  instruction  appears  in  an  er- 
roneous form  in  the  bill  of  exceptions  and  in 
a  different  form  in  the  judgment  roll,  which 
is  not  erroneous,  the  form  of  instruction  as 
given  in  the  judgment  roll  will  be  taken  as 
correct  upon  appeal.  (People  v.  Gibson,  106 
Cal.  458.) 

4.     Filing  Written    Transcript    and    Costs 

with  Clerk. 

131.  Rule  Xn  of  the  supreme  court,  which 
provides  that  the  written  transcript  in  civil 
cases  may  be  filed  with  the  clerk  of  the 
court,  if,  when  presented  for  filing,  it  be 
accompanied  with  sufllcient  funds,  to  pay 
the  expenses  of  printing,  and  that  the  clerk, 
upon  receipt  thereof,  shall  cause  the  tran- 
script to  be  printed,  etc.,  should  be  strictly 
enforced  and  obeyed  as  written,  and  a  de- 
posit of  the  transcript  with  the  clerk,  with- 
out the  funds  necessary  to  pay  for  the  print- 
ing, is  not  in  compliance  with  the  rule. 
(Ward  V.  Healy,  110  Cal.  587.) 

132.  While  no  understanding  or  agree- 
ment between  the  clerk  of  the  court  and 
the  appellant's  attorney  can  dispense  with 
a  compliance  with  rule  XII  of  the  court,  or 
give  appellant  any  right  in  law  to  rely  upon 
any  such  understanding,  yet,  where  that 
inile  has  not  been  heretofore  construed,  and 
appellant's  attorney,  relying  upon  an  agree- 
ment with  the  clerk,  whereby  the  clerk, 
though  without  authority,  in  effect  waived 
the  payment  of  funds  provided  for  by  the 
rule,  and  consented  to  the  printing  of  the 
transcript  for  him  by  appellant's  attorney, 
which  was  printed  without  unnecessary  de- 
lay, held,  that  the  failure  to  file  the  printed 
transcript  is  so  far  excused  by  the  circum- 
stances that  the  appeal  should  not  be  dis- 
missed for  noncompliance  with  rule  XII. 
(Ward  V.  Healy,  110  Cal.  587.) 

VIII.  Particuftir      i^estlons,     How     Pi«- 
sented  for  Review. 

1.  Questions  Relating  to  Pleadings. 

133.  Whether  the  complaint  is  sufQcIent 
to  support  the  judgment,  or  whether  the 


court  errad  in  overruling  a  demurrer  to  tbe 
complaint,  are  matters  not  involved  npoa  tlie 
motion  for  a  new  trial,  and  can  be  consid- 
ered only  upon  an  appeal  from  the  judg- 
ment   (Bode  V.  Lee,  102  CaL  588.) 

184.  A  motion  by  a  defendant  for  a  judg- 
ment upon  the  pleadings  is  in  effect  nothing 
more  than  a  demurrer  to  the  complaint  upon 
the  general  ground  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  ruling  thereon  can  only  be  re- 
viewed upon  an  appeal  from  the  judgment 
(Bvans  v.  Paige,  102  CaL  182.) 

Complaint,  question  of  sufficiency  not  re- 
viewed on  appeal  from  order  denying  new 
trial.    See  post,  218. 

Ruling  on  motion  to  strike  out  not  re- 
viewed on  appeal  from  judgment  See  post, 
218. 

2.  Rulings  on  Evidence. 

135.  Where  a  certificate  of  acknowledg- 
ment is  sufficient  in  form,  aQ  objection  to  it 
on  the  ground  that  an  erasure  appears 
titiereon  cannot  be  considered  where  tte  eras- 
ure does  not  appear  in  the  record  otherwise 
than  by  the  objection.    (Benson  v.  Shotwell, 

103  Cal.  163.) 

186.  An  objection  to  the  introduction  In 
evidence  of  an  account  book,  where  no  part 
of  the  contents  of  the  book,  or  of  the  evi- 
dence in  relation  to  it  is  aet  out  In  the  rec- 
ord, caniKot  be  considered  upon  appeal,  and 
it  must  be  presumed  that  the  ruling  of  the 
court  in  regard  to  it  was  correct.  (Warren 
V.  McGill,  103  Cal.  158.) 

137.  Where  a  claim  against  the  estate  of  a 
deceased  person  is  referred  to  the  superior 
court  for  its  decision,  as  provided  tn  section 
1507  of  the  Code  of  Civil  Procedure,  the  tes- 
timony taken  before  the  judge,  sitting  as 
a  referee,  although  embodied  in  his  report 
is  no  part  of  the  record,  and  cannot  be  re- 
viewed upon  appeal  unless  embodied  in  a 
bill  of  exceptions  and  filed;  and  it  Is  only 
the  finding  of  the  referee  which  b<MK)meB 
part  of  the  judgment-roll.  (Lee  Sack  Sam 
v.  Gray,  104  tJaL  248.) 

138.  An  exception  to  the  reading  In  evi- 
dence ih  a  criminal  case  of  pleadings  In  a 
civil  action  cannot  be  considered  if  the  rec- 
ord does  not  contain  the  papers  offered,  nor 
the  substance  of  them,  nor  even  show  what 
the  action  was  about.    (People  v.  B^dleman, 

104  Cal.  608.) 

Snffl-clency  of  evidence,  review  of,  appeal 
from  judgment  after  sixty  days.  See  ante. 
41,  42. 

3.  Rulings  on  Motions  for  Nonsuit 

139.  The  ruling  of  the  trial  court  upon  a 
nonsuit  presents  a  question  of  law,  and,  sa 
such,  must  be  both  excepted  to  and  snedfled 
as  an  error  at  law  occurring  at  the  trial  and 
excepted  to  by  the  appellant;  and  the  excep- 
tion must  appear  in  the  stating  or  substan- 
tive part  of  the  bill  of  exceptions  or  state- 
ment and  it  is  not  sufficient  that  it  be  stated 
or  referred  to  merely  In  the  assignment  of 
errors  relied  upon.  (Craig  v.  Hesperia  Land 
and  Water  Co.,  107  Cal.  675.) 
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140.  When  a  nonsuit  is  granted^  and  the 
plaintiff  makes  a  statement  on  motion  for  a 
new  trial,  he  mnst  insert  in  liis  specification 
the  alleged  error  in  granting  a  nonsuit  as 
an  error  of  law,  and  if  it  is  nowhere  as- 
signed as  error  it  cannot  be  assailed  upon 
appeal.    (Toulouse  y.  Pare,  103  Cal.  251.) 

4.  Brror  in  Oiring  or  Refusing  Instructions; 

Errors  at  Law  during  Trial. 

141.  An  error. in  the  instructions  of  the 
court  to  the  jury  constitutes  error  at  law 
occurring  at  the  trial,  and  must  have  been 
excepted  to  and  embodied  in  the  bill  of  ex- 
ceptions provided  for  in  section  650  of  the 
Code  of  Civil  Procedure,  and  cannot  be  em- 
bodied in  an  affidavit,  or  in  another  bill  of 
exceptions,  after  the  motion  for  a  new  trial 
is  denied.  (Southern  Pac.  E.  R.  Co.  v.  Supe- 
rior Court,  105  Cal.  84.) 

142.  Upon  an  appeal  on  the  Judgment  roll, 
where  no  evidence  appears  in  the  record, 
and  the  only  error  assigned  relates  to  the 
giving  and  refusal  of  instructions,  the  al- 
leged error  In  the  refusal  of  instructions 
cannot  be  considered  as  a  ground  for  re- 
versal; and  the  same  may  be  said  of  instruc- 
tions  given,  unless  they  would  have  been 
erroneous  under  any  conceivable  state  of 
facts.  (Frost  v.  Griszly  Bluff  Creamery  Co., 
102  Cal.  525.)  "^ 

143.  Where  an  instructi<Mi  objected  to  is 
not  embodied  in  the  stating  or  substantive 
part  of  the  statement  on  motion  for  a  new 
trial,  but  is  merely  incorporated  in  the  spec- 
ifications of  error,  coupM  with  the  state- 
ment that  it  was  given  against  the  objection 
of  the  appellant,  it  cannot  be  reviewed  upon 
appeal,  there  not  being  a  sufficient  record  to 
show  that  it  was  given  or  excepted  to. 
<Braverman  v.  Fresno  Canal  and  Irrigation 
€o.,  101  Cal.  644.) 

144.  Errors  of  law  occurring  at  the  trial 
need  not  be  specified  in  the  bill  of  excep- 
tions, in  order  to  entitle  them  to  be  consid- 
ered on  appeaL  (Barfield  v.  South  Side  Ir- 
rigation Co.,  Ill  Oal.  118.) 

5.  Orders  on  Motions  for  New  Trial;  Ques- 

tions Relating  to  Coste. 

145.  An  appeal  may  be  taken  from  an 
order  denying  a  new  trial,  and  such  order 
is  deemed  to  have  been  excepted  to,  and 
need  not  be  embodied  In  a  bill  of  exceptions. 
(Southern  Paci  R.  R.  Co.  v.  Superior  Court, 
105  Cal.  84.) 

146.  Upon  an  appeal  from  an  order  grant- 
ing or  denying  a  new  trial,  the  notice  of  in- 
tention to  move  for  a  new  trial  is  not  a  part 
of  record  upon  appeal,  and  need  not  be  in- 
cluded in  the  bill  of  exceptions  unless  the 
opposite  party  insists  that  ft  is  insufficient. 
(•Southern  Pac.  R.  R.  Co.  v.  Superior  OomiPt, 
105  CaL  84.) 

147.  The  motion  for  a  new  trial,  wlilch  is 
in  the  nature  of  a  distinct  proceeding,  is  to 
be  heard  upon  an  independent  record,  dis- 
tinct from  t^e  record  upon  which  the  judg- 
ment depends;  and  reference  may  be  had  to 
the  pleadings  in  the  record  for  the  purpose 


of  ascertaining  the  issues  in  the  case,  and 
d^rmining  the  correctness  of  the  rulings 
of  the  court  as  to  the  relevancy  of  evidence. 
(Bode  V.  Lee,  102  Cal.  583.) 

148.  The  allowance  of  costs  in  an  equity 
case  is  matter  within  the  discretion  of  the 
court,  and  without  a  statement  or  bill  of  ex- 
ceptions that  discretion  cannot  be  reviewed 
upon  appeal.  (Faulkner  v.  Hendy,  103  Cal. 
15.) 

Question  of  costs  cannot  be  reviewed  on 
appeal,  when.    See  post,  282. 

6.  Findings  on  Statute  of  Iiimitati<His. 

149.  The  appellant  must  show  error,  and 
to  assail  a  finding  that  the  action  was  not 
barred  by  the  statute  of  limitations  should 
bring  up  th9  original  complaint  as  part  of 
the  judgment  roll,  although  superseded  by 
an  amended  plea^ng,  in  order  to  show  the 
date  of  the  commencement  of  the  action; 
and  where  he  does  not  do  so  the  judgment 
should  be  affirmed,  for  failure  to  furnish 
a  proper  record,  and  on  the  ground  that  no 
error  appears.  (Dougall  v.  Schulenberg,  101 
CJal.  164.) 

150.  Where  a  defendant  pleads  the  stat- 
ute of  limitations  as  a  bar  to  an  action  upon 
promissory  notes,  and  the  coujct  finds  that 
the  cause  of  action  Is  not  barred  by  the  stat- 
ute, such  finding  will  not  be  disturbed  on 
appeal,  where  the  original  complaint  is  not 
in  the  record,  nor  any  thing  to  show  when 
the  suit  was  commenced.  (Dougall  v.  Schu- 
lenberg, 101  Cal.  154.) 

7.  What  Reviewed  on  Appeal  from  Judg- 
ment or  Ruling  on  Motion  for  New  Trial. 

See  post,  XI,  4. 

IX.  Effect  of  Appeal. 

1.  New  Trial  Order;  Appeal  from  Judgment 

Effect  of  appeal  from  order  granting  new 
triaL    See  ante,  88. 

151.  An  appeal  i>y  the  def  endnnt  upon 
the  queBti<Hi  of  compensation  alone,  accom- 
pBuied  by  an  albandionimenft  of  otiher  de- 
fenses, does  ndt  Tucate  judgment.  (Los  An- 
gles. Pasadena  &  Glendale  Railway  Co.  v. 
Rumpp,  104  Cal.  20.) 

152.  The  effect  of  an  appeal  from  a  judg- 
ment when  the  proceedings  are  stayed  is  to 
preserve  the  rights  of  the  parties  to  the  con- 
troversy in  the  same  condition  as  they  were 
prior  to  the  entry  of  the  judgment.  (State 
Investment  and  Insurance  Co.  v.  Superior 
Court.  101  Cal.  135.) 

153.  Where  the  possession  of  premises  is 
awarded  to  the  plaintiff  by  a  decree,  and 
he  has  been  placed  in  possession  in  pursu- 
ance of  a  writ  of  possession,  the  taking  of 
an  appeal  from  the  judgment  after  the  writ 
has  been  executed  does  not  entitle  the  de- 
fendant to  be  restored  to  the  possession; 
but,  if  the  judgment  appealed  from  shall  be 
reversed,  the  defendant  will  be  entitled  to 
restitution  to  what  he  has  lost  by  virtue  of 
its  executiion.  (Gutierrez  v.  Superior  Ocn}a% 
106  Cal.  171.) 
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154.  An  appeal  from  a  Judgment  diasolv- 
ing  an  insurance  corporation  suspends  tfie 
Judgment  until  the  determination  of  the  ap- 
peal, and  while  the  appeal  is  pending  the 
court  cannot  carry  into  execution  that  part 
of  its  Judgment  authorizing  the  appointment 
of  a  receiver,  and  has  no  Jurisdiction  to  ap- 
point a  receiver  of  the  effects  of  the  corpo- 
ration during  the  pendency  of  the  appeal 
(State  Investment  and  Insurance  Ck>.  v.  Supe- 
rior Court,  101  Cal.  185.) 

155.  Where  an  action  of  interpleader  has 
been  dismissed,  and  under  order  of  the  court, 
the  plainfiff  has  withdrawn  the  money  de- 
posited, and  has  subsequently  appealed 
from  an  order  setting  aside  the  former  Judg- 
ment of  dismissal,  the  court  has  no  Juris- 
diction, pending  such  appeal,  to  grant  an 
order  for  the  repayment  of  the  money  Into 
court,  and  prohibition  will  lie  to  prevent 
the  entering  cff  such  order.  (Kaufman  v. 
Superior  Court,  108  Cal.  446.) 

156.  An  appeal  from  an  order  denying  a 
motion  to  set  aside  a  Judgment  for  want  of 
finding  of  fact  to  suppoit  it,  which  is  dis- 
missed by  the  court  upon  the  ground  that 
the  order  appealed  from  was  not  an  appeal- 
able order,  could  not  operate  to  stay  pro- 
ceedings in  the  court  below,  nor  deprive  the 
court  of  power  to  hear  and  deny  a  motion 
for  a  new  trial.  (Gregory  v.  Gregory,  102 
Cal.  50.) 

157.  An  order  setting  aside  a  former  Judg- 
ment of  dismissal  is  an  appealable  order, 
and  where  an  appeal  is  taken  therefrom^ 
the  court  below  cannot  proceed  in  the  cause 
until  the  appeal  is  heard  and  determined. 
(Kaufman  v.  Superior  Court,  108  Cal.  446.) 

158.  Upon  application  of  the  corporation, 
a  writ  of  prohibition  must  be  granted  to  pre- 
vent the  superior  court  from  proceeding 
upon  the  Judgment  and  orders  appointing  a 
receiver  with  reference  to  any  property  of 
the  corporation  and  from  Intorfer'ng  with 
or  disturbing  the  possession  or  control  of 
the  corporation  as  to  any  of  its  property  or 
effects,  pending  its  appeal  from  the  Judg- 
ment of  dissolution.  (State  Investment  and 
Insurance  Co.  v.  Superior  (Court,  101  Cal. 
136.) 

159.  Pending  an  appeal  fpom  a  Judgment, 
the  court  in  which  the  Judgment  was  en- 
tered has  no  power  to  amend  or  correct  it. 
(Shay  V.  Chicago  Clock  Co.,  Ill  Cal.  549.) 

2.  Appeals  from  Injunctions;  Appeals  in 
Insolvency  Proceedings. 

160.  A  mandatory  injunction,  pendente  lite, 
commanding  the  removal  of  trade  signs,  is 
stayed  and  suspended  in  its  effect  by  an 
appeal  from  the  order  granting  the  same; 
and,  pending  such  appeal,  the  defendants 
cannot  be  punished  for  contempt  for  failure 
to  remove  or  discontinue  such  trade  sigrns; 
and  an  order  punishing  them  for  such  fail- 
ure will  be  annulled  upon  certiorari. 
(Schwartz  v.  Superior  Court,  111  Cal.  106.) 

161.  Although  the  effect  of  a  prohibitory 
injunction  is  not  stayed  or  suspended  by  an 
appeal  therefrom,  yet  the  court  cannot,  by  at- 


tempting to  enforce  a  prohibitory  injunction^ 
indirectly  enforce  a  mandatory  injunction, 
the  effect  of  which  is  suspended  by  an  ap- 
peal; and  where  appellants  were  ordered  to- 
remove  certain  trade  signs  from  their  prem* 
ises,  and  prohibited  from  using  the  trade 
name  thereon,  and,  in  fact,  madfi  no  use  of 
such  name  pending  the  appeal,  except  unon 
the  signs  which  they  claimed  were  the  prop- 
erty of  their  lessors,  they  cannot  be  pun- 
ished for  contempt  for  violation  of  the  pro- 
hibitory injunction  for  merely  allowing  the 
signs  to  remain  In  the  same  condition  pend- 
ing the  api>ea];  tior  can  they  be  reqaiI^ed  to 
abandon  their  business  or  the  premises,  or 
punished  for  not  doing  so  i)endlng  the  ap- 
peal. (Schwartz  v.  Superior  Court,  111  Cal- 
106.) 

162.  An  appeal  by  a  creditor  from  an  order 
of  adjudication  upon  a  voluntary  petition  in 
insolvency  stays  all  further  proceedfngs  In 
the  court  below  upon  the  Judgment  or  order 
appealed  from,  or  upon  matters  embraced 
therein,  and  the  superior  court  has  no  Juris- 
diction pending  the  appeal  to  make  an  order 
modifying  the  order  of  adjudication  so  as 
to  allow  a  Judgment  creditor  to  issue  exe- 
cution against  the  homestead  of  the  insol- 
vent debtor.  (Stateler  v.  Superior  Court,  107 
Cal.  536.) 

163.  The  decree  adjudging  the  pMIt^oner 
insolvent  and  ordering  a  stay  of  proceedings 
constitutes  one  order,  and  where  the  appeal 
is  from  the  whole  of  the  adjudication,  the 
court  has  no  power  to  modify  the  order 
staying  proceedings  pending  the  appeal,  and 
such  order  will  be  annulled  upon  certiorari. 
(Stateler  v.  Superior  Court,  107  Cal.  536.) 

164.  Where  an  insolvent  has,  prior  to  flUng 
bis  petition  In  insolvency,  made  a  fraudu- 
lent transfer  of  his  interest  in  the  homestead 
property,  for  the  purpose  of  covering  it  up 
and  preventing  any  excess  in  value  from 
coming  to  his  creditors,  a  Judgrment  creditor 
may  bring  an  action  on  behalf  of  himself 
and  the  other  creditors,  to  set  aside  such 
transfer  and  recover  "the  property  for  the 
l)enefit  of  the  estate,  and  such  action  wtll 
not  contravene  the  order  staying  proceed- 
ings, but,  where  the  stay  ordered  Is  sus- 
pended by  appeal,  no  question  can  arise  as 
to  the  right  to  maintain  such  an  action. 
(Stateler  v.  Superior  Court,  107  Cal.  536.) 

3.  Appeals  from  Orders  in  Probate  Proceed- 
ings. 

165.  An  appeal  from  an  order  directing  an 
admiintistniitoir  to  pay  to  the  widow  of  the 
deceased  a  certa'n  sum  as  ac<'rued  and  un- 
paid family  allowance  operates  as  a  super- 
sedeas, and  stays  all  further  proceedings 
in  the  court  in  the  particular  matter  in- 
volved in  the  order  appealed  from.  (Rnggles 
V.  Superior  Court,  103  Cal.  125.) 

166.  Upon  an  appeal  which  stays  proceed- 
ings the  subject  matter  is  removed  from  the 
Jurisdiction  of  the  lower  court  until  the  ap- 
peal has  been  determined;  and  the  superior 
court  has  no  Jurisdiction  pending  an  appeal 
from  an  order  directing  the  administrator 
to  pay  a  certain  sum  of  money  upon  a  fam- 
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ily  allowance  to  punish  the  administrator 
for  contempt  in  not  obeying  the  order,  and 
the  supreme  court  will  issue  a  writ  of  prohi- 
bition to  prevent  such  proceedings,  as  being 
in  excess  of  the  Jurisdiction  of  the  superior 
court.  (Ruggles  v.  Superior  Court,  103  Cal. 
125.) 

167.  Pending  an  appeal  from  an  order  di- 
recting the  payment  of  a  claim,  the  superior 
court  has  no  Jurisdiction  to  punish  the  ad- 
ministrator for  a  contempt  of  its  authority 
in  failing  or  refusing  to  pay  the  claim,  and 
where  found  guilty  of  such  contempt,  and 
sentenced  to  imprisonment  until  the  pay- 
ment is  made  as  directed,  the  administrator 
will  be  discharged  from  such  imprisonment 
upon  a  writ  of  habeas  corpus.  (Ex  parte 
Orford,  102  Cal.  656.) 

4.  In  Criminal  Cases. 

168.  By  an  appeal  to  the  superior  court  In 
a  criminal  case,  the  enforcement  of  the 
Judgment  appealed  from  is  stayed  until 
after  the  determination  of  the  appeal;  and 
until  Its  determination  the  proceeding  is  a 
pending  action  in  which  the  rights  of  neither 
party  have  been  conclusively  determined. 
(Spears  w.  County  of  Modoc,  101  Cal.  303.) 

169.  An  appeal  to  the  supreme  court  from 
a  Judgment  of  conviction  only  stays  the  exe- 
cution of  the  death  penalty  pending  the  ap- 
peal in  capital  cases,  and  the  execqt^on  of 
the  Judgment  has  not  acquired  any  different 
meaning  or  effect  by  reason  of  the  change  of 
the  law  by  which  in  capital  cases  the  pris- 
oner Is  confined  in  the  state  prison  pending 
the  execution  of  the  sentence  of  death.  (Ex 
parte  Fredericks,  104  Cal.  400.) 

170.  An  imprisonment,  if  part  of  the  pen- 
alty is  not  stayed  without  a  certificate  of 
probable  cause  for  the  appeal.  (Ex  parte 
Fredericks,  104  Cal.  400.) 

5.  Ppwer  of  Court  Pending  Appeal;  Stay  of 

Proceedings. 

Modification  of  Judgment  after  affirmance 
on  appeal.    See  Ooirpo(rations,  50. 

Finding  after  appeal  perfected  disregarded 
See  Certiorari,  9. 

171.  Whether  the  court  can  amend  its 
minutes  which  constitute  part  of  the  Judg- 
menrt-roU  after  an  appeal  is  taken,  query? 
(P(H>ple  V.  Moore,  103  Cal.  508.) 

Power  to  amend  Judgment  pending  ap- 
peal.   See  ante,  159. 

172.  The  stay  of  proceedings  pending  an 
appeal  has  the  effect  of  keeping  matters  In 
the  condition  in  which  they  were  when  the 
stay  of  proceedings  was  granted;  and  oper- 
ates so  as  to  prevent  any  future  change  in 
the  condltioii  of  the  parties.  (Schwarz  v. 
Superior  Court,  111  Cal.  106.) 

Appeal  from  Judgment,  power  of  court 
pending.    See  ante,  IX,  1. 

Effect  of  appeal  from  Judgment  where 
proceedings  stayed.    See  ante,  152. 

Subject  matter  is  removed  from  Jurisdic- 
tion of  lower  court.    See  ante,  166. 

Criminal  cases,  appeal  In,  effect  of.  See 
ante,  IX,  4. 

Probate  proceedings,  appeals  in,  power  of 
couri  pending.    See  ante.  IX,  3. 


Insolvency  proceedings,  power  of  court 
pending  appeal  from.    See  ante,  IX,  2. 

Injunction,  appeal  from,  power  of  court 
pending.    See  ante,  IX,  2. 

X.  Dismissal  of  Appeal. 

1.  Want  of    Jurisdiction;    Failure  to  Take 

Appeal  In  Time. 

Motion  to  dismiss  appeal  for  want  of  Jur- 
isdiction.   See  ante,  7. 

Appeal  from  proceeding  against  officer  dis- 
missed for  want  of  Jurisdiction.    See  ante, 

9. 

Appeal  dismissed  for  want  of  Jurisdiction, 
effect  of  as  a  stay.    See  ante,  156. 

Appeal  taken  from  vacated  Judgment 
must  be  dismissed.    See  ante,  23. 

Insufficient  notice  or  want  of  notice,  dis- 
missal for.    See  post,  X,  2. 

Dismissal,  where  there'was  no  right  of  ap- 
peal.   See  ante,  32. 

173.  An  appeal  from  a  Judgment,  taken 
more  than  one  year  after  the  entry  of  the 
Judgment,  will  be  dismissed.  (Mattingly  v. 
Pennie,  105  Cal.  514.) 

174.  Where  an  appeal  from  a  Judgment 
refusing  to  annul  the  marriage  of  plaintiff 
with  defendant,  was  taken  too  late,  it  must 
be  dismissed;  and  in  such  case,  objection  to 
the  allowance  of  alimony  to  the  defendant 
cannot  be  considered.  (Hunter  v.  Hunter, 
111  Cal.  261.) 

175.  An  appeal  from  an  order  denying  a 
new  trial  in  a  criminal  case  must  be  dis- 
missed If  taken  after  the  time  limited 
therefor  by  section  1239  of  the  Penal  Code. 
(People  V.  Daniels,  105  Cal.  262.) 

Dismissal  of  appeal  not  taken  in  time.  See 
ante,  IV. 

Failure  to  file  transcript  in  time,  dismissal 
for.    See  post,  178. 

2.  Defective  Record  or  Insufficient  Notice 

or  Service;  Diminution  of  Record. 

Amicus  curiee  cannot  suggest  diminution 
of  record.    See  Amicus  Curiae. 

Motion  to  dismiss  for  defective  record,  na- 
ture of  and  powers  on.    See  post,  196. 

176.  When  an  appeal  has  been  legally  tak- 
en from  an  order  of  the  superior  court,  the 
lack  of  a  bill  of  exceptions  embodying  and 
authenticating  its  proceedings  is  not  a 
ground  for  dismissing  the  appeal,  but  rather 
for  a  Judgment  of  affirmance,  if  there  is 
nothing  in  the  record  upon  which  the  action 
of  the  superior  court  can  be  properly  re- 
viewed.   (Howell  V.  Howell,  101  Cal.  115.) 

177.  Where  a  motion  to  dismiss  an  appeal 
on  the  ground  of  the  absence  of  a  bill  of 
exceptions  has  been  denied,  for  the  reason 
that  such  absence  is  not  ground  for  dismiss- 
ing an  appeal,  but  rather  for  a  Judgment  of 
affirmance,  if  there  is  no  error  in  the  rec- 
ord, a  motion  to  affirm  the  Judgment,  made 
before  the  regular  hearing  of  the  appeal  in 
its  order  upon  the  calendar,  upon  the 
grounds  that  the  appeal  Is  without  merit 
and  merely  for  delay,  and  that  the  appeal 
is  from  a  judgment  directed  upon  a  former 
appeal,  and  is  a  contempt  of  court,  will  be 
denied,  it  appearing  that  counsel  on  each 
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side  have  filed  briefs  upon  the  question 
whether  the  judgment  was  properly  enter- 
ed, and  that  Its  decision  Involves  the  exam- 
ination of  the  record  upon  both  appeals. 
(Randall  v.  Duff,  105  CaL  271.) 

178.  Where  a  motion  to  dismiss  an  appeal 
and  the  printed  transcript  were  filed  upon 
the  same  day,  the  appellant's  rights  are  not 
saved  thereby.  If  the  transcript  was  not 
filed  before  the  notice  to  dismiss  was  serv- 
ed; nor  is  the  fact  that  the  printed  tran- 
script was  In  the  office  of  the  express  com- 
pany in  transit  to  the  clerk  for  filing  when 
the  motion  to  dismiss  was  served,  the 
equivalent  of  filing  the  transcript  within 
rule  V  of  this  court.  (Ward  v.  Healy,  110 
Cal.  587.) 

Filing  written  transcript  with  clerk  un- 
der agreement  as  to  fees  for  printing,  mo- 
tion -to  dismiss.    See  ante,  VII,  4. 

179.  An  appeal  from  certain  portions  of  a 
final  decree  in  partition,  taken  on  behalf  of 
one  of  the  defendants,  will  be  dismissed  up- 
on the  ground  that  the  transcript  upon  ap- 
peal has  not  been  filed  as  to  codefendants 
upon  whom  a  draft  of  the  appellant's  btU 
of  exceptions  has  not  been  served,  and  the 
right  of  the  codefendants  to  have  the  appeal 
dismissed  as  to  them,  for  failure  to  file  the 
transcript  within  time,  cannot  be  prejudic- 
ed by  the  fact  that  the  appellant  has  In- 
cluded with  them,  in  the  same  notice  of 
appeal,  another  party  to  the  action,  as  to 
whom  the  appellant  desires  a  bui  of  excep- 
tions to  b€f  considered  In  connection  with 
the  Judgment-roU,  which  has  not  been  set- 
tled.   (Emeric  v.  Alvarado,  106  Oal.  646.) 

180.  Where  a  motion  is  made  to  dismiss 
an  appeal  upon  the  ground  that  the  tran- 
script has  not  been  properly  authenticated, 
If  the  appellant,  prior  to  the  hearing  of  the 
motion,  files  with  the  clerk  of  the  appellate 
court  a  transcript  properly  authenticated  by 
the  clerk  of  the  superi<H:  court,  the  ground 
of  the  motion  is  removed.  (Estate  of  Ryer. 
110  Cal.  556.) 

181.  An  appeal  will  not  be  dismissed  for 
a  defect  in  the  transcript,  In  inserting  a 
copy  of  the  undertaking.  Instead  of  the  cer- 
tificate required  by  section  395  of  the  Ck)de 
of  Civil  Procedure,  if  such  certificate  is  on 
file  at  the  hearing  of  the  motion  to  dismiss 
the  appeal;  and  it  Is  Immaterial  that  the  cer- 
tificate is  entered  in  another  appeal  taken 
Ib  the  same  cause  under  a  different  number, 
to  which  the  certificate  also  r^ates,  and 
mch  certificate  will  be  taken  as  part  of  the 
i«cord  In  the  appeal  in  which  the  moti<m  Is 
made.  (Shay  v.  Chicago  Clock  Co.,  Ill  Cal. 
«49.) 

182.  Where  a  motion  is  made  to  dIainisB 
an  appeal  upon  the  ground  that  the  tran- 
ecript  Is  not  properly  authenticated,  aad 
that  It  fails  to  show  that  the  notice  of  ap- 
peal had  been  served  upon  advwse  code- 
fendants, appellant  may,  under  rule  XV  of 
the  appellate  court,  which  is  to  be  Hberally 
construed  for  the  purpose  ef  enabling  the 
appellant  to  present  his  appeal  upon  the 
merits,  remedy  any  defects  or  omission  of 
the  transcript,  and  may  supply  at  the  hear- 
ing the  proof  of  service  of  tiie  notice  of  ap- 
peal   (Warren  v.  Hopkins,  110  Cal.  896.) 


183.  Upon  a  motion  to  dismiss  an  appeal 
upon  the  ground  of  a  defect  in  the  transcript 
in  omitting  a  notice  of  appeal  from  the  Judg- 
ment, the  appellant  may  supply  the  defect, 
upon  suggestion  of  a  diminution  of  the  rec- 
ord, by  filing  a  certified  copy  of  the  omitted 
notice  of  appeal  and  of  the  undertaking  giv- 
en thereon,  and  in  that  case  the  appeal  will 
not  be  dismissed.  (Woodside  v.  Hewel,  107 
CaL  141.) 

184.  Section  964  of  the  Code  of  CIvU  Pro- 
cedure, which  provides  that  if  the  appellant 
fails  to  furnish  the  requisite  papers  the  ap- 
peal may  be  dismissed,  is  to  be  construed  in 
connection  with  the  rules  of  the  supreme 
court  as  to  the  correction  of  defects  which 
may  be  cured  upon  suggestion  of  diminution 
of  the  record,  and  not  as  giving  to  the  re- 
spondent the  absolute  right  to  a  dismissal 
of  the  appeal  upon  the  mere  showing  that 
the  transcript  filed  Is  defective,  but  aa  au- 
thorizing a  dismissal  of  the  appeal  if  the  de- 
fendant falls  to  furnish  the  requisite  papers 
after  the  diminution  of  the  record  has  been 
suggested.  (Woodside  v.  Hewel,  107  CaL 
141.) 

.  185.  Where  a  motion  is  made  to  dismiss  an 
appeal  upon  the  ground  that  the  tsanscript 
fails  to  show  that  the  notice  of  appeal  ivas 
served  upon  the  respondent,  the  appellant 
In  reply  thereto  may  file  as  a  portion  of  the 
record  a  certified  copy  of  proceedings  In  the 
superior  court,  showing  that  the  original 
notice  of  appeal  has  been  lost,  and  that  it 
has  been  established  to  the  satisfaction  of 
that  court  that  the  notice  of  appeal  set 
forth  In  the  printed  transcript  was  duly 
served,  and  a  written  admission  of  the  ser- 
vice made  by  the  attorney  for  the  respond- 
ent indorsed  upon  the  same,  and  that  said 
notice  of  appeal  was  filed  hi  the  ofll^e  of 
the  clerk  of  that  court;  and  that  the  court 
thereupon  made  an  order  directing  that  a 
copy  of  the  notice  of  appeal,  together  with 
the  affidavit  showing  its  original  filing  'and 
service,  be  filed  nunc  pro  tunc;jind  the  sub- 
stituted papers  made  upon  such  order  of 
the  court  are  entitled  to  the  same  weight  as 
the  ori$rlnals.  (Knowlton  v.  Mackenzie,  110 
CaL  183.) 

186.  The  api>cal  from  the  oraer  settling 
the  account  will  not  be  dismissed  "because 
the  notice  of  appeal  therefrom  was  not  serv- 
ed upon  any  other  party  than  the  executor; 
and  where  the  order  settling  the  account  Is 
reversed,  It  necessarily  vacates  the  decree 
of  distribution,  and.  In  such  case,  the  ap- 
peal from  the  decree  will  not  be  dismissed 
fer  failure  to  serve  the  notice  of  appeal  up- 
on one  of  the  distributees  named  in  the  de- 
cree of  distribution.  (Estate  ef  Delaney, 
110  Cal.  563.) 

187.  Matters  occurring  prior  to  the  Judg- 
ment or  order  appealed  from  cannot  be  con- 
sidered on  a  motion  to  dismiss  an  appeal 
upon  the  ground  that  the  appeal  has  not 
been  perfected;  and  the  failure  to  verve  the 
adverse  party  with  the  notice  of  intention 
to  move  for  a  new  trial,  or  with  the  draft  of 
a  statement  of  the  case,  though  It  may  be 
a  reason  for  denying  the  motion  for  a  new 
trial,  or  for  refusing  to  settle  the  statement, 
or  be  a  ground  for  affirming  or  reversing  the 
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order  appealed  from,  does  not  deprive  the 
appellate  court  of  Jurisdiction  to  hear  the 
appeal,  or  constitute  a  reason  for  Its  dls- 
inlssal  upon  the  ground  that  the  court  has 
not  acquired  jurisdiction  to  hear  It.  (Estate 
of  Ryer,  110  Cal.  556.) 

I>efectlye  or  insufficient  notice  or  want  of 
dismissal  of.   <See  ante,  V. 
*   Motion  to  dismiss  because  appeal  defec- 
tive, what  not  considered.    See  post,  197. 

3.  Failure  to  File  Brief  where   Case   has 

been  Settled. 

188.  Where  material  findings  in  a  case  ap- 
pealed to  the  supreme  court  are  attacked 
by  the  appellant  on  the  ground  of  the  In- 
sufficiency of  the  evidence  to  support  them, 
and  the  respondent  has  filed  no  brief  and 
has  not  argued  the  case  orally,  the  court 
will  assume,  without  looking  into  the  rec- 
ord, that  the  point  urged  by  the  appellant 
that  the  evidence  Is  insufficient  to  justify 
the  findings  attacked  Is  well  taken.  (Rich- 
ter  V.  Fresno  Canal  and  Irrigation  Co.,  101 
Cal.  582.) 

.  189.  TV  here  the  record  shows  that  the  ver- 
dict or  findings  are  assailed  by  the  specifi- 
cations on  the  ground  of  the  insufficiency 
of  the  evidence  to  support  them,  and  there 
is  no  brief  on  file  by  the  respondent,  and  no 
oral  argument  in  his  behalf,  the  judgment 
and  order  appealed  from  will  be  reversed. 
(Davis  V.  Hart,  103  Cal.  530;  Kelly  v.  Brad- 
burj'.  104  Cal.  237.) 

190.  A  motion  to  dismiss  an  appeal  for 
failure  of  the  appellant  to  file  points  and 
authorities  within  the  time  limited  by  rule 
(I  of  the  supreme  court  will  be  denied,  if  a 
document  purporting  to  be  such  points  and 
authorities  has  been  filed  within  the  time 
limited.  On  such  motion  the  court  will  not 
examine  the  document  filed  for  the  purpose 
of  determining  its  sufficiency.  (Gregory  v. 
Dlggs,  108  Cal.  123.) 

191.  Where  the  moving  papers  upon  a  mo- 
tion to  dismiss  an  appeal  show  that  the  ap- 
pellant has  paid  to  the  respondent  a  sum  of 
money  to  be  released  from  the  judgment 
from  which  the  appeal  is  taken,  and  that 
the  respondent  has  accepted  the  sum,  and  in 
consideration  thereof  has  released  the  appel- 
lant from  all  liability  under  the  judgment, 
the  motion  to  dismiss  the  appeal  should  be 
granted.  (Bank  of  Martinez  v.  Jahn,  104 
Cal.  238.) 

192.  Where  an  appeal  has  been  taken 
from  an  order  revoking  and  annulling  let- 
ters of  guardianship,  the  subsequent  resig- 
nation by  the  guardian  of  his  office,  and  thb 
acceptance  thereof  by  the  court,  together 
with  the  settlement  of  his  accounts,  oper- 
ates as  an  acquiescence  in  the  previous  or- 
der of  the  court  annulling  his  letters,  and 
precludes  him  from  assigning  any  error  in 
such  order,  and  renders  proper  an  order  dis- 
missing the  appeal  upon  the  ground  that  all 
matters  involved  in  the  appeal  were  dispos- 
ed of.    (In  re  Treadwell,  111  Cal.  189.) 

4.  Appeals  from  Judgments  Entered  on  Or- 

ders from  Supreme  Court. 

198.  An  order  of  the  trial  court  modifying 


a  judgment  in  accordance  with  the  direc- 
tions of  the  supreme  court  made  on  a  prior 
appeal,  and  the  judgment  as  modified,  are 
each  appealable,  and  appeals  taken  there- 
from will  not  be  dismissed  on  the  ground 
that  they  are  frivolous.  (Randall  v.  DuCT. 
104  Cal.  126.) 

194.  An  appeal  taken  from  a  jud^nnent  en- 
tered in  the  court  below  under  the  direction 
of  the  appellate  court,  upon  a  former  ap- 
peal, cannot  be  dismissed  upon  the  ground 
that  such  judgment  is  not  appealable;  but 
such  a  judgment  is  as  plainly  within  the 
language  allowing  appeals  as  any  other,  and 
damages  will  not  be  imposed  upon  such  ap- 
peal, where  the  appeal  taken  is  not  frivo- 
lous.   (Randall  v.  DufT,  107  Cal.  33.) 


5.  Hearing  of  and  .Judgment  on  Moti<m  to 
Dismiss,  and  Effect  of. 

What  cannot  be  considered  on  motion  to 
dismiss.    See  ante,  187. 

195.  Where  an  appeal  has  been  dismissed, 
the  court  will  not  recall  the  remittitur  for 
failure  of  the  respondent  to  serve  appellant 
with  notice  of  motion  to  dismiss  the  appeal, 
where  there  was  no  appearance  on  behalf  of 
the  appellant  when  the  case  was  called  for 
argument  in  its  order  on  the  calendar,  and 
the  respondent  in  his  absence  then  mnde  a 
showing  of  facts  upon  which  the  court  made 
the  order  dismissing  the  appeal,  and  where 
there  is  no  counter  showing  of  any  false 
suggestion  to  the  court  or  of  any  mistake  as 
to  the  facts  of  the  case.  (In  re  Treadwell, 
111  Cal.  189.) 

190.  Though  the  respondent  may  waive 
objection  to  a  defective  appeal,  yet,  when  a 
motion  to  dismiss  an  appeal  Is  made  upon 
the  ground  that  the  appeal  has  not  been  per- 
fected, the  appellant  cannot  ask  the  court 
to  look  into  the  record  for  the  purpose  of 
determining  whether  the  order  appealed 
from  Is  appealable,  nor  can  he  protect  him- 
self against  the  defective  appeal  by  saying 
that  he  had  no  right  to  appeal.  (Center- 
ville  etc.  Co.  t.  Bachtold,  109  Cal.  111.) 

197.  The  dismissal  of  an  appeal  from  a 
nonappealable  order  proceeds  upon  difTer- 
ent  principles  from  the  dismissal  of  an  ap- 
peal upon  the  ground  that  it  has  not  been 
perfected;  in  the  former  case,  the  question 
is  one  of  law  arising  from  a  properly  au- 
thenticated record  of  a  perfected  appeal,  to 
be  determined  by  a  comparison  of  the  rec- 
ord with  the  statute  prescribing  what  ap- 
peals may  be  taken;  while,  in  the  latter 
case,  the  question  is  one  of  fact  depending 
upon  proceedings  subsequent  to  the  entry 
of  the  order  In  the  court  below,  and  the  ac- 
tion of  the  appellate  court  Is  limited  to  de- 
tennlnlng  whether  the  steps  taken  for  the 
appeal  are  in  compliance  with  the  statute 
prescribing  the  mode  of  appeal.  (Center- 
viUe  etc.  Co.  v.  Bachtold,  109  Cal.  111.) 

198.  Where  the  principal  order  appealed 
from  is  In  form,  substance,  and  effect,  a 
Judgment,  and  the  appellant  contends  that 
It  should  be  reversed  upon  the  judgement- 
roll,  and  the  questions  presented  upon  a 
motion  to  dismiss  the  appeal  involve  the 
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whole  merits  of  the  appeal,  such  motliMi  will 
be  denied.    (Howell  v.  Howell,  101  Cal.  115.) 

199.  Where  an  appeal  from  an  order  has 
been  taken  to  the  superior  court,  and  that 
court  has  refused  to  dismiss  It  without  prej- 
udice, Us  determination  Is  as  effectual  for 
the  purposes  of  the  case  as  if  determined  for 
all  purposes;  and  the  question  whether  the 
order  appealed  from  shall  be  ultimately  held 
appealable  or  not,  is  one  that  properly  arises 
upon  determination  of  the  appeal  pending 
In  the  supreme  court,  and  cannot  be  con- 
sidered upon  an  application  to  prohibit  the 
superior  court  from  proceeding  to  enforce 
its  order,  upon  the  ground  that  the  order  is 
not  appealable.  (Buggies  y.  Superior  Ck>urt, 
103  Cal.  125.) 

200.  Where  the  appeal  from  the  orders 
named  In  the  notice  has  been  dismissed,  and 
there  is, no  appeal  from  the  Judgment,  the 
cause  is  not  properly  on  the  calendar,  and 
will  be  stricken  therefrom.  (Meley  ▼.  Bou- 
lon,  104  CaL  262.) 

201.  Where  the  respondent,  upon  a  mo- 
tion to  dismiss  an  appeal  for  failure  of 
the  appellant  to  file  the  transcript  within 
the  time  prescribed  by  the  rules  of  the 
court,  also  asks  to  be  allowed  damages  up- 
on the  ground  that  the  appeal  was  not  tak- 
en in  good  faith,  but  was  taken  for  the  pur- 
pose of  hindering  and  delaying  the  respond- 
ent in  the  collection  of  the  Judgment,  and 
files  an  affidavit  in  support  of  the  latter 
part  of  the  motion  showing  that  the  appeal 
was  taken  and  the  execution  of  the  Judg- 
ment stayed  for  mere  delay,  and,  in  order  to 
induce  the  respondent  to  accept  a  less  sum 
than  the  amount  of  the  judgment,  which  he 
refused  to  do,  if  the  statements  In  the  affi- 
davit are  not  controverted  by  the  appellant, 
and  are  corroborated  by  his  failure  to  file 
the  transcript,  he  must  be  considered  as  ad- 
mitting them,  and  the  respondent  is  entitled 
to  damages  for  delay  upon  the  dismissal  of 
the  appeal.    (Koelling  v.  Butz,  108  Cal.  664.) 

Befusal  to  dismiss,  effect  of.  See  ante, 
177. 

XI.  Hearing  and  Beviefw. 

1.  Change  of  Law  Pending  Appeal;  Or- 
ders Subsequent  to  Appeal. 

202.  The  ordinary  rule  that  t^ie  province 
of  an  appellate  court  is  to  review  the  Judg- 
meoit  of  the  inferior  court  as  of  the  time 
when  it  was  rendered  Is  not  Inflexible;  but 
matters  arising  subsequent  to  an  appeal  af- 
fecting the  Judgment  appealed  from  will  be 
considered  by  the  appellate  court,  and  in  ac- 
tions of  a  penal  character  depending  upon  a 
statute,  the  repeal  of  the  statute  pending 
the  appeal  will  deprive  the  appellate  court 
of  power  to  render  a  Judgment  by  which 
the  penalty  may  be  enforced.  (First  Nat. 
Bank  of  San  Luis  Obispo  v.  Henderson,  101 
CaL  307.) 

203.  If  a  case  is  appealed,  and,  pending 
the  appeal,  the  law  is  changed  the  appellate 
court  must  dispose  of  the  case  under  the 
law  in  force  when  its  decision  is  rendered. 
(First  Nat.  Bank  of  San  Luis  Obispo  v.  Hen- 
derson, 101  Cal.  307.) 

Bepeal  of  statute  after  appeal  taken.  See 
Statutes,  33. 


204.  Upon  appeal  from  an  order  to  show 
cause  why  an  execution  should  not  issue 
upon  a  satisfied  Judgment  the  appellate 
court  cannot  review  a  subsequent  and  final 
order  directing  the  Issuance  of  the  execu- 
tion, made  after  the  appearance  of  the  de- 
fendant, as  the  result  of  a  hearing  on  the 
merits,  from  which  final  order  no  appeal  has 
been  taken.  (McAullffe  v.  Ck>ughlln,  105 
Cal.  268.) 

2.  Arguments  of  Counsel. 

205.  The  appellant  in  his  points  should 
point  out  the  errors  upon  which  he  relies 
In  the  Instruction  of  the  court,  and  briefly 
state  why  he  deems  the  rulings  erroneous, 
and  a  statement  in  the  points  that  the  sped- 
flcatlons  in  the  new  trial  statement  suffi- 
ciently indicate  the  instructions  objected  to, 
and  that  the  appellant  will  not  repeat  them 
in  his  points,  is  not  sufficient  to  require  the 
court  to  review  them  where  the  instructions 
are  numerous  and  voluminous.  (Tapscott  v. 
Lyon,  103  Cal.  297.) 

206.  Where  the  transcript  upon  an  appeal 
is  voluminous,  and  points  are  presented  in 
appellant's  brief  by  mere  reference  to  speci- 
fications in  the  transcript,  without  calling 
attention  to  the  portions  of  the  record  which 
would  Illustrate  the  specifications,  it  will  be 
inferred  that  the  specifications  are  not  sus- 
tained by  the  record.  (Biverside  Water  Co. 
V  Gage,  108  Cal,  240.) 

207.  Where  a  large  number  of  rulings  are 
sImpiLy  assigned  im  the  brief  of  appedtent's 
counsel,  without  suggestion  of  counsel's  rea- 
sons for  deeming  them  erroneous,  they  will 
not  be  dealt  with  by  the  court  in  detail,  nor 
win  the  court  seek  for  grounds  of  error  to 
which  its  attention  Is  not  called.  (Pe<^le 
V.  Gibson,  106  Cal.  458.) 

208.  Where  an  appellant  attacks  the  find- 
ings on  the  ground  that  they  are  not  sup- 
ported by  the  evidence,  and  the  respondent 
fails  to  appear  and  point  out,  either  orally 
or  by  brief,  where  in  a  voluminous  record 
the  evidence  may  be  found  in  their  support, 
the  appellate  court  will  assume  that  there  Is 
no  such  evidence,  and  for  that  reason  will 
order  a  new  trial  as  to  such  respondent. 
(Mountain  Tunnel  G.  M.  Co.  v.  Bryan,  111 
Cal.  36.) 

Failure  to  file  points  and  authorities,  dis- 
missal for.    See  ante,  X,  8. 

Conviction  not  reversed  for  Improper  re- 
marks of  counsel,  when.  See  Criminal 
Law,  109. 


3.  Beoord  in   Another  Appeal  or  of  Code 
fendant;  Agreed   Statement. 

209.  For  some  purposes  the  supreme  court 
will  take  Judicial  notice  of  Its  own  records; 
but  an  appellant  cannot,  by  reference  to  an- 
other appeal,  have  his  cause  heard  on  evi- 
dence not  produced  at  the  hearfng  in  the 
court  below.    (Bertz  v.  Turner,  102  Cal.  672.) 

210.  A  bill  of  exceptions  prepared  upon  a 
motion  for  a  new  trial  by  a  codefendant  who 
is  a  respondent  upon  an  appeal  by  another 
codefendant,  and  who  has  not  appealed,  can- 
not be  used  or  considered  upon  the  appeal 
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taken  by  the  other  defendant    (Houghton  y, 
Trumbo,  103  Cal.  230.) 

211.  Where  the  judgment  recites  that  the 
cause  was  decided  upon  an  agreed  state- 
ment of  all  the  facts,  such  agreed  statement 
may  be  considered  upon  appeal,  whether  it 
constitutes  a  part  of  the  Judgment-roll  or 
not.    (Gregory  v.  Gregory,  1U2  CaL  50.) 

4.  Beview  on   Appeal   from  Judgment   or 
Ruling  on  Motion  for  New  TriaL 

212.  An  appeal  from  an  order  granting  or 
•denying  a  new  trial  does  not  involye  a  le- 
Tiew  of  the  judgment,  the  correctness  of 
which  can  be  determined  only  by  an  appeal 
therefrom.    (Bode  y.  Lee,  102  GaL  588.) 

213.  Where  an  appeal  is  taKen  from  a  fi- 
nal judgment  on  the  judgment-roll  without 
any  statement  or  bill  of  exceptions,  an  order 
denying  a  motion  to  strike  out  parts  of  de* 
fendant's  answer  cannot  be  considered. 
(Sutton  y.  Stephan,  101  Cal.  545.) 

214.  The  error  jn  denying  a  jury  trial,  up- 
on being  incorporated  in  a.  bill  of  exceptions, 
can  be  reyiewed  upon  a  direct  appeal  from 
the  Judgment.  A  motion  for  a  new  trial  is 
not  necessary.  (Bstate  of  Robinson,  106 
GaL  4&3.) 

215.  The  eyidence  cannot  be  reyiewed  up- 
on an  appeal  from  the  judgment,  where  the 
bill  of  exceptions  contains  no  specifications 
of  the  insufficiency  of  the  eyidence  to  jus- 
tify the  findings.  (Fatjo  y.  Swasey,  111  GaL 
-628.) 

216.  In  an  action  by  the  administrator  of 
the  estate  of  a  deceased  paitner  with  the 
will  annexed  against  the  suryiying  partners 
for  an  accounting  and  settlement  of  the 
partnership,  and  to  set  aside  for  fraud  and 
<K>llusion  an  alleged  settlement  between  the 
suryiying  partner  and  the  executor  named 
in  the  wiU,  when  issue  is  joined  upon 
whether  the  suryiying  partners  in  fact  haye 
-settled  the  affairs  of  the  partnership  and  ac- 
counted with  the  executor,  and  paid  oyer  to 
him  such  balance  as  was  due  in  right  of  the 
decedent,  upon  appeal  from  a  judgment  in 
favor  of  the  suryiying  partners,  where  the 
eyidence  is  not  returned,  the  judgment  con- 
clusiyely  established,  for  the  purposes  of  the 
appeal,  that  defendants  haye  accounted 
with  the  executor  and  paid  over  to  him  as 
the  law  directs,  except  In  so  far  as  the 
pleadings  admit  a  balance  still  due.  (Ran- 
kin y.  Newman,  107  CaL  602.) 

Eyidence,  review  of  on  appeal  from  judg- 
ment after  sixty  days.    See  ante,  41. 

What  only  can  be  reviewed  on  appeal 
from  final  decree  in  partition.    See  ante,  09. 

217.  When  the  court  rendering  judgment 
fails  to  find  upon  a  material  issue,  the  de- 
cision is  against  law,  and  may  be  reviewed 
upon  appeal  from  an  order  granting  or  re- 
fusing a  new  trial.  (Adams  v.  Helbing,  107 
Cal.  208.) 

218.  Upon  appeal  from  an  order  denying 
a  new  triaL  questions  relating  to  the  puffl- 
ciency  of  the  complaint  cannot  be  reviewed 
or  considered  by  the  appellate  court.  (Evans 
V.  Paige,  102  Cal.  132.) 

219.  Upon  appeal  from  an  order  denying  a 


new  trial;  where  the  cause  was  tried  by  the 
court  and  the  record  of  its  action  is  em- 
bodied in  a  statement  of  the  case,  the  only 
questions  to  be  considered  are  the  sufficien- 
cy of  the  evidence  to  justify  the  findings  of 
the  court,  and  whether  any  errors  of  law 
occurred  at  the  trial;  and  the  questions  as 
to  whether  the  findings  are  sufficient  to  sup- 
port the  judgment,  or  correspond  with  the 
issues  presented  by  the  pleadings,  or  as  to 
what  issues  the  pleadings  present,  do  not 
arise,  and  these  questions  can  be  considered 
only  upon  appeal  from  the  judgment  (Riv- 
erside Water  Co.  v.  Gage,  108  CaL  240.) 

220.  Where,  upon  an  appeal  from  a  judg- 
ment in  an  action  for  the  diversion  of  water, 
decided  before  an  appeal  from  an  order  de- 
nying a  new  trial,  the  court  determined  that 
the  answer  of  the  appellant  raised  no  issue 
as  to  the  extent  of  the  defendant's  rights, 
as  a  mere  riparian  proprietor,  to  divert  and 
exhaust  any  portion  of  the  waters  of  the 
stream,  and  that  no  question  was  raised  by 
the  pleadings  as  to  whether  the  plaintiff  had 
gained  a  prescriptive  right  which  barred  a 
riparian  right  of  the  defendant,  It  cannot  be 
considered  upon  the  appeal  from  the  new 
trial  order,  whether  the  evidence  shows  that 
the  defendant  was  a  riparian  proprietor 
above  the  point  at  which  the  plaintiff  di- 
verts the  waters  of  the  stream,  or  whether 
the  plaintiff  had  only  a  prescriptive  right  to 
divert  the  waters  of  the  stream  as  against 
^*™-    (Riverside   Water   Co.    v.    Gage,  108 

Referring  to  pleadings  on  appeal  from  or^ 
der  on  new  trial.    See  ante,  147. 

5.  Reasons  or  Opinions  of  Lower  Court 

221.  Upon  an  appeal  the  reasons  for  the 
decision  of  the  trial  court  are  immaterial,  if 
the  conclusion  reached  is  justifiable,  and  the 
judgment  will  be  affirmed  if  it  is  right  upon 
any  ground.    (McGrath  y.  Carroll,  110  CaL 

222.  Where  a  motion  for  a  new  trial  is 
based  upon  alleged  errors  of  law  occurring 
at  the  trial,  and  also  upon  the  Insufficiency 
of  the  ervAdence  to  joMtlify  the  yeiMl<jt,and  the 
order  of  the  court  below  granting  the  motion 
does  not  state  the  ground  upon  which  it  was 
based  it  must  be  sustainea  upon  appeal  If 
it  can  be  justified  upon  the  ground  of  the 
Insufficiency  of  the  evidence.  (Estate  of 
Carriger,  104  CaL  81.) 

223.  A  judgment  which  is  right  upon  the 
merits  should  not  be  reversed  by  reason  of 
the  fact  that  the  court  gave  s  wrong  reason 
for  Its  rendition.    (Groome  v.  Almstead,  101 

2B4.  Upon  appeal  from  an  order  granting 
a  new  trial  the  court  is  not  confined  to  the 
considemtlon  of  the  point  upon  which  a  new 
trial  was  granted,  but  the  order  will  be 
affirmed  if  upon  the  whole  record  it  appears 
that  a  new  trial  should  be  had.  (Noyes  y. 
Wood,  102  Cal.  389.) 

225.  Where  a  motion  for  a  new  trial  Is 
made  upon  several  grounds,  and  the  order 
is  general  In  Its  terms,  and  does  not  specify 
or  limit  the  grounds  upon  which  It  was 
made,  the  appellate  court  in  reviewing  the 
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order  of  the  rourt  below  granting  tlie  motion 
will  not  be  limited  by  the  opinion  af 
the  judge,  though  made  a  part  of  the  bill 
of  exceptions,  in  which  he  holds  that  he 
committed  an  error  in  giving  a  certain  In- 
stmction  to  the  jury;  and  if  one  of  the 
grounds  of  the  motion  for  a  new  trial  is  that 
it  was  contrary  to  evidence,  the  order  grant- 
ing the  motion  will  not  be  reversed,  unless 
It  appears  that  the  discretion  of  the  court  to 
grant  a  new  trial  for  Insufficiency  of  the 
evidence  has  been  abused.  (People  v.  Flood, 
102  Cal.  830.) 

226.  In  the  case  of  a  conflict  in  Instruc- 
tions, where  the  erroneous  instruction  is  in 
favor  of  the  appellant,  and  was  given  at  his 
request,  the  conflict  canAot  oi)erate  injuri- 
ously to  the  appellant,  and  is  not  ground  of 
reversal.  (Dennison  v.  Chapman,  106  Cal. 
447.) 

227.  Whether  the  court  erred  or  not  in 
putting  a  leading  question  to  a  witness  will 
not  be  considered  upon  appeal,  where  the 
answer  was  favorable  to  the  appellant. 
(People  V.  Clark,  106  Cal.  32.) 

228.  An  erroneous  conclusion  of  law  is  not 
ground  of  reversal  if  the  judgment  is  rjght. 
(Spencer  v.  Duncan,  107  Cal.  423.) 

6.  Rulings  on  Challenges  to  Jurors;  Errors 

against  Respondent. 

229.  An  order  denying  a  challenge  of  the 
defendant  to  the  panel  on  the  alleged 
ground  of  the  disqualification  of  the  officer 
who  summoned  the  jurors  will  not  be  dis- 
turbed upon  appeal  where  the  evidence  is 
not  such  as  to  show  that  the  court  erred. 
(People  V.  Neary,  104  Cal.  373.) 

230.  The  supreme  court  can  only  review 
an  order  denying  the  challenge  of  a  juror 
upon  the  ground  of  actual  bias,  when  the 
evidence  upon  the  examination  of  the  juror 
is  so  opposed  to  the  decision  of  the  trial 
court  that  the  question  becomes  ^ne  of  law, 
and  where  the  evidence  is  conflicting,  or 
shows  a  state  of  facts  which  might  have 
justified  the  trial  court  in  excluding  the 
juror,  the  decision  by  the  trial  court  as  to 
the  question  of  fact  is  conclusive.  (People 
V.  Fredericks,  106  Cal.  554.) 

231.  Where  the  respondent  has  taken  no 
appeal,  his  attack  upon  the  findings  and  con- 
clusions of  law  cannot  be  considered;  and 
the  only  objections  which  can  be  reviewed 
are  those  urged  by  the  appellant.  (Trevas- 
kis  V.  Peard,  111  Cal.  509.) 

7.  Harmless  or  Immaterial  Errors;  Errors 
Favoring  Appellant  or  against  Respond- 
ent. « 

Erroneous  charge  not  prejudicial,  judg- 
ment not  reversed.    See  Instructions,  22. 

Orders  on  motion  to  strike  out,  when  im- 
material. See  Pleading  and  Practice,  11, 
et  seq. 

Erroneous  admission  of  evidence,  if  not 
prejudicial  no  ground  of  reversal.  See  Evi- 
dence, 27. 

232.  A  judgment  which  is  right  upon  the 
merits  will  not  be  reversed  for  harmless 


error  in  overruling  a  demurrer  to  a  com- 
plaint for  ambiguity,  where  the  defendant 
was  not  misled  to  his  prejudice,  and  the  ap- 
parent ambiguity  lai^ely  conaiets  of  a  state- 
ment of  useless  and  surplus  matter,  and  the 
cause  of  action  Is  fairly  apparent  from  the 
complaint.  (Alexander  v.  Central  Lumber 
and  MiU  Co.,  104  Cal.  532.) 

233.  In  an  action  to  recover  damages  for 
nieg^ll^^eicucea  Judgment  In  fa/vor  of  the  plaigitifr 
will  not  be  reversed  for  a  technical  error 
in  overruling  a  special  demurrer  to  the  com- 
plaint on  the  ground  of  its  uncertainty,  if 
It  appears  from  the  record  that  no  injury 
resulted  to  the  plaintiff  from  the  ruling, 
and  that  the  action  was  fairly  tried  upon  its 
merits  upon  the  issues  raised  by  the  plead- 
ings. (Jager  v.  California  Bridge  Co.,  104 
Cal.  542.) 

234.  However  objectionable  a  question 
may  be,  if  the  answer  in  no  way  prejudices 
the  appellant's  rights,  error  of  the  court  In 
allowing  the  answer  to  be  given  is  harmless. 
(Marceau  v.  Travelers'  Insurance  Co.,  101 
Cal.  338.) 

235.  The  correctness  of  rulings  as  to  the 
admission  of  evidence  will  not  be  considered 
upon  appeal  where  the  substance  of  the  evi- 
dence objected  to  appears  in  other  portions 
of  the  testimony  of  the  witness,  and  in  the ' 
testimony  of  another  witness  to  which  no  ob- 
jection is  urged.  (Duffy  v.  Duffy,  104  CJaL 
602.) 

236.  The  admission  of  immaterial  evidence 
in  a  criminal  case,  which  does  not  affect  the 
substantial  rights  of  the  parties,  is  not 
ground  for  the  reversal  of  a  judgment  of 
conviction.  (People  v.  Daniels,  105  Cal. 
262.) 

237.  A  technical  error  in  the  admission  of 
erroneous  evidence  not  affecting  the  substan- 
tial rights  of  the  defendant,  nor  appearing 
by  the  record  to  have  been  prejudicial  to 
the  merits  of  his  defense.  Is  not  ground  for 
reversal  of  the  judgment  (People  v.  Clark, 
106  Cal.  32.) 

238.  Error  in  admitting  evidence  on  behalf 
of  plaintiff,  the  only  effect  of  which  was 
to  support  an  allegation  of  the  answer,  is 
not  ground  for  reversal  at  the  instance  of 
the  defendant.  (Howes  v.  Germania  Fmlt 
Co.,  106  Cal.  441.) 

239.  An  error  in  oven*uling  a  motion  to 
strike  out  evidence,  where  it  is  apparent  that 
the  exclusion  of  the  evidence  sought  to  be 
stricken  out  could  not  have  changed  a  single 
finding  of  the  court  or  the  result  of  the  case. 
Is  not  prejudicial,  and  will  not  constitute 
ground  for  the  reversal  of  the  judgment 
upon  appeal.    (Duffy  v.  Duffy,  104  Cal.  602.) 

Harmless  or  immaterial  ruling  on  evi- 
dence.   See  post,  XI,  10. 

240.  An  erroneous  Instruction  which  the 
record  shows  could  cause  no  Injury  to  the 
plaintiff,  is  not  ground  for  reversal.  (Ix)8 
Angeles  C.  A.  v.  Los  Angeles,  103  CaL  461.> 

241.  A  judgment  will  not  be  reversed  for 
harmless  error  in  giving  an  irrelevant  in- 
struction which  could  not  prejudice  the 
rights  of  the  appellant  or  mislead  the  Jury. 
(Chapell  V.  Schmidt,  104  Cal.  511.) 

Instruction  proposed  by  and  favorable  to 
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one  oannot  be  complained  of.    See  Criminal 
Law,  6. 

242.  A  defendant  who  is  convicted  of  bur- 
glary in  the  aecond  degree,  upon  evidence 
which  showed  that  the  crime  could  only 
have  been  burglary  in  the  first  degree,  is 
not  prejudiced  by  such  error,  and  cannot 
object  thereto  on  appeal.  (People  v.  Ma- 
roney,  109  Cal.  277.) 

243.  The  failure  of  the  court  to  find  upon  a 
plea  of  the  statute  of  limitations  set  up  by  the 
respondent  is  entirely  Immaterial  to  the  ap- 
pellant.   (Merrill  v.  Clark,  103  Cal.  367.) 

Error  In  computation  of  interest  is  in  fa- 
vor of  appellant,  when.    See  Interest,  13. 

8.  Matters  in  Discretion  of  Lower  Court. 

Discretion  as  to  preliminary  proof  not  gen- 
erally reviewed.    See  Evidence,  10. 

Discretion  as  to  order  of  proof  not  gener- 
ally interfered  with.  See  Evidence,  54; 
Criminal  Law,  61. 

Discretion  of  court  in  allowing  illustra- 
tions of  evidence  not  reviewed.  See  Crim- 
inal Law,  274. 

Qualification  of  witness  as  to  insanity, 
whether  reviewed.    See  Insanity,  7,  et  seq. 

Refusal  to  open  case  for  further  evidence 
as  ground  of  reversal.      See  Evidence,  55. 

Discretion  as  to  custody  of  children  not 
reviewed  on  appeal.  See  Marriage  and  Di- 
vorce, 25. 

Discretion  in  dismissal  of  suit  not  reversed 
unless  abused.    See  Dlsmlssail,  1. 

Relieving  from  effect  of  stipulation  not 
reviewed  when.    See   Stipulations,   2. 

244.  Applications  for  a  change  of  the  place 
of  trial,  for  the  convenience  of  witnesses, 
are  addressed  to  the  sound  legal  discretion  of 
the  trial  court,  and  its  action  cannot  be  dis- 
turbed upon  appeal,  unless  it  clearly  ap- 
pears that  there  was  an  abuse  of  that  dis- 
cretion. (Stockton  Combined  Harvester  and 
Agricultural  Works  v«  Houser,  103  Cal. 
377.) 

245.  Where  the  facts  alleged  in  the  com- 
plaint, showing  that  the  obligation  sued  on 
arose  in  the  county  where  the  action  was 
brought,  are  controverted  by  an  affidavit  of 
the  defendant,  the  supreme  court  cannot,  in 
view  of  such  conflict,  Interfere  with  the  order 
of  the  trial  court  refusing  to  change  the  place 
of  trial.  (Lakeshore  Cattle  Co.  v.  Modoc 
Land  and  Livestock  Co.,  108  Cal.  261.) 

246.  The  granting  or  refusing  of  a  continu- 
ance in  a  criminal  case  is  a  matter  in  which 
much  must  be  left  to  the  discretion  of  the 
trial  court,  and  it  is  only  In  cases  where  it  is 
apparent  that  such  discretion  has  not  been 
wisely  exercised  that  this  court  will  revers*? 
its  action.  (People  v.  Leyshon,  108  Cal. 
440.) 

247.  The  discretion  of  the  court  in  requir- 
ing parties  to  proceed  to  trial  upon  pleadings 
amended  thereoifter  w411  not  be  reviewed 
except  in  case  of  abuse;  and  its  discretion  Is 
not  abused  by  refusing  time  within  which 
plaintiff  shall  demur  to  an  amended  plead- 
ing, where  no,  ground  of  demurrer  appears, 
and  the  facts  show  that,  by  the  exercise  of 
proper  diligence  on  the  part  of  the  plaintiff, 
he  should  be  prepared  with  his  witnesses  to 
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proceed  to  trial  upon  the  amended  complaint 
and  the  issues  joined  thereon.  (Schultz  v. 
McLean,  109  Cal.  437.) 

248.  The  discretion  of  the  court  in  the  al- 
lowance of  attorneys'  fees  cannot  be  re- 
viewed upon  appeal,  in  the  abswice  of  evi- 
dence regarding  the  amount  of  services. 
(Pacific  M.  L.  Ins.  Co.  v.  Fisher,  106  CaL 
224.) 

249.  An  allowance  of  permanent  alimony  is 
in  the  discretion  of  the  court  and  will  not  be 
roversed  upon  appeal,  where  upon  the  whole 
cause  it  does  not  appear  that  the  court 
abueed  ite  discretion  in  allowing:  the  amounit 
(Wolff  V.  Wolff.  102  Cal.  433.) 

Allowance  of  alimony  and  counsel  fees,  dis- 
cretion whether  reviewed.  See  Marriage 
and  Divorce,  33. 

250.  A  dissolution  or  continuance  of  ft 
preliminary  injunction  is  a  matter  within  the 
discretion  of  the  trial  court,  and,  unless  it  ap- 
pears that  its  discretion  has  been  abused, 
the  action  of  the  court  will  not  be  disturbed 
on  appeal.  (Grannis  v.  Lorden,  103  CaU 
472.) 

Discretion  as  to  granting  preliminary  in- 
junclions  not  generally  reviewed.  See  In- 
junctions, 3,  4. 

251.  In  the  absence  of  an  abuse  of  its  dis- 
cretion by  the  trial  court  the  denial  of  a  mo- 
tion to  vacate  a  Judgment,  on  the  ground 
that  it  was  given  through  the  Inadvertence, 
surprise,  and  inexcusable  neglect  of  the  de- 
fendants and  their  attorney  will  not  be  re- 
viewed on  appeal.  In  the  present  case  under 
the  facts  stated  in  the  opinion,  there  was  no 
abuse  of  discretion.    (Bell  v.  Peck,  104  Cal. 

252.  A  motion  for  a  new  trial  is  addressed 
to  the  sound  discretion  of  the  trial  court,  and 
that  discretion  will  not  be  interfered  with 
unless  tlie  appellate  court  can  see  that  there 
has  been  an  abuse  of  it.  (Groppengiesser  v. 
Lake,  103  Cal.  37;  Estate  of  Carriger,  104 
Cal.  81.) 

253.  Where  the  superior  court  has  not 
abused  its  discretion  In  granting  a  motion 
for  a  new  trial,  the  order  must  be  affirmed. 
(Wormouth  v.  Gardner,  105  Cal.  149.) 

254.  Where  it  does  mot  aippear  that  thecourt 
abused  its  discretion  in  denying  the  motion 
for  a  new  trial,  its  order  will  not  be  inter- 
fered with  upon  appeal,  although,  if  the  mo- 
tion had  been  granted,  the  appellate  court 
could  not  have  disapproved  the  order.  (An- 
dersoi>  V.  Hlnshaw,  110  Cal.  682.) 

255.  A  wide  discretion  is  accorded  to  trial 
courts  in  the  disposition  of  motions  for  new 
trtal;  and  an  order  granting  a  new  trial  for 
Insufficiency  of  the  evidence  to  support  the 
findings  will  not  be  disturbed  wl^re  the 
findings  are  against  the  weight  of  the  evi- 
dence.   (Bates  V.  Howard,  105  Cal.  173.) 

256.  A  motion  for  a  new  trial,  upon  the 
ground  of  the  insufficiency  of  the  evidence  to 
Justify  the  decision  is  addressed  to  the  sound 
legal  discretion  of  the  trial  court,  and  an 
order  granting  a  new  trial  on  that  ground 
will  not  be  reviewed  upon  appeal  unless  it 
appears  that  there  was  a  clear  abuse  of  dis- 
cretion. (.Tones  v.  Sandera,  103  Cal.  678; 
Warner  F.  Thomas  etc.  Works,  105  Cal. 
409.) 
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257.  Wben  the  Judge  of  a  trial  court  grants 
a  new  trial  for  insufficiency  of  the  evidence 
to  warrant  the  verdict,  his  order  will  not  he 
reversed,  unless  It  appears  to  the  appellate 
court  that  he  had  uo  reasonable  and  Just 
ground  to  hold  that  the  verdict  was  against 
the  weight  of  the  evidence;  and  the  mere 
fact  that  there  was  conflicting  evidence  on 
the  points  at  issue  does  not  preclude  the 
trial  court  from  granting  a  new  trial.  (Es- 
tate of  Carriger,  104  Cal.  81.) 

268.  Where  the  superior  court  in  granting 
a  motion  for  a  new  trial  specifies  the  grounds 
on  which  the  motion  is  granted,  if  one  of 
the  grounds  specified  is  the  insufficiency  of 
the  evidence,  the  conclusion  of  the  trial 
court  upon  that  question  will  not  be  dis- 
turbed; and  the  fact  that  the  court  speci- 
fies other  grounds  upon  which  the  motion 
was  made  as  a  reason  for  malting  the  Or- 
der does  not  change  the  established  rule 
authorizing  the  trial  court  to  grant  a  new 
trial,  if,  in  its  opinion,  the  evidence  before 
the  Jury  was  insufficient  to  Justify  the  ver- 
dict; and  its  discretion  in  granting  it  upon 
that  ground  is  not  subject  to  review  in  the 
supreme  court,  unless  it  is  made  to  appear 
that  its  action  was  arbitrary  rather  than  dis- 
cretionary, or  was  made  in  a  case  where  no 
opportunity  was  presented  for  the  exercise 
of  discretion.  (Mills  v.  Oregon  Railway  and 
Navigation  Co.,  102  CaL  357.) 

269.  Amotion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  addressed  to 
the  sound  legal  discretion  of  the  trial  court, 
and  its  action  thereon  will  not  be  disturbed 
on  appeal  except  in  an  instance  manifesting 
a  dear  and  unmistakable  abuse  of  such  dis- 
cretion.   (People  V.  Deuiasters,  109  Cal.  607.) 

260.  The  appellate  court  in  reviewing  the 
action  of  the  court  below,  in  granting  a  new 
trial  for  damages  appearing  to  hnve  been 
given  under  the  influence  of  passion  or  pre- 
judice, will  not  reverse  the  order  merely  be- 
cause it  differs  from  the  trial  court  as  to 
what  would  have  been  Just  compensation  un- 
less the  difference  of  opinion  is  such  as  to 
Justify  the  conclusion  that  the  court  abused 
its  discretion.  (Lee  v.  Southern  Pacific  R.  R. 
Co.,  101  Cal.  118.) 

Motion  for  new  trial  on  ground  of  newly 
discovered  evidence  is  addressed  largely  to 
discretion.    See  New  Trial,  II,  4. 

N<ew  trial  for  insuffident  evidenoe,  ddecfe- 
tion  not  reviewed.    See  Criminal  Law,  221. 

Conditional  order  granting  new  trial  not 
disturbed,  unless  discretion  abused.  See 
New  Trial,  50. 

261.  Whether  the  condition  is  a  proper  one. 
or  whether  thecourt  failed  to  exercise  proper 
discretion  in  making  the  condition,  can  be 
reviewed  only  upon  a  separate  appeal  from 
the  order  itself,  and  cannot  be  considered  in 
a  collateral  proceeding.  (Garoutte  v.  Haley, 
104  CaL  497.) 

9.  Objections  First  Raised  on  Appeei  or  Re- 
mediable in  IXKwer  Court. 

Uncertainty  in  description  cannot  be  ob 
Jected  to  on  appeal.    S<*e  Mortgages,  21. 
Technical  objections  to  complaint  cannot 


be  first  raised  on  appeal.  See  Mechajilcs' 
Liens,  49. 

Defense  not  pleaded  not  available  on  ap- 
peal. See  Meohanics'  Liens,  62;  Paitner- 
nership,  IS. 

Objection  to  form  of  proceedings  cannot 
be  first  raised  on  appeal.  See  Tmsts  and 
Ti-usteee,  83. 

Power  to  determine  rights,  question  can- 
not be  first  raised  on  appeal.  See  Swamp 
and  Overfiowed  Lands,  9. 

Objection  to  manner  of  argument  cannot 
be  first  taken  on  appeal.  See  Criminal  Low, 
106. 

262.  Where  the  bill  of  exceptions  upon  ap- 
peal from  an  order  refusing  to  dissolve  an  at- 
tachment contains  papers  which  might  show 
that  there  had  been  a  previous  motion  to 
dissolve  the  attachment  on  other  grounds 
which  had  been  denied,  but  it  appears  that 
such  papers  were  not  read  or  considered  on 
the  hearing  of  the  motion  from  which  the 
appeal  is  taken  they  cannot  be  considered 
upon  the  appeal.  CBertz  v.  Turner.  102  Gal. 
672.) 

263.  Where  a  petition  in  intervention  is  de- 
nied, and  no  exception  appears  to  have  been 
taken  by  the  interveners,  the  correctness  of 
the  ruling  is  not  open  to  review  upon  ap- 
peal by  a  defendant  in  the  action.  (Grand 
Grove  of  U.  A.  O.  of  D.,  106  Cal.  219.) 

264.  Where  the  right  of  the  petitioners  to 
ask  for  the  revocation  of  the  probate  of  a 
will  is  not  questioned  in  the  lower  court, 
and  that  court  recognizes  their  right  by 
hearing  the  petition  and  rendering  a  Judg- 
ment thereon  denying  a  revocation  of  the 
probate,  on  an  appeal  from  such  Judgment 
the  respondents  cannot  for  the  first  time 
make  the  objection  that  the  appellants 
had  no  right  to  ask  for  such  revocation. 
(Estate  of  Robinson,  106  Cal.  498.) 

265.  Where  the  pleading  was  objectionable 
in  not  setting  out  the  facts,  but  was  not  ob- 
jected to,  and  evidence  of  the  Joint  contract 
and  of  the  agreement  between  plaintiff  and 
his  copartner  showing  the  right  of  plaintiff 
to  recover  was  received  without  objection  at 
the  trial,  objection  cannot  be  urged  ui>on  ap- 
peal for  the  first  time,  as  it  could  have  be^ 
obviated  by  an  amendment  of  the  complaint, 
and  objection  to  the  pleading  was  waived 
by  not  being  taken  at  or  before  the  trial. 
(Baxter  v.  Hart,  104  Cal.  344.) 

266.  Where  there  is  no  obJecti<m  to  the 
pleadings,  or  to  the  sufficiency  of  the  evidence 
to  support  the  findings,  which  are  full  and  ex- 
plicit upon  all  the  material  issues,  all  er- 
i-ors  and  omissions  are  cured  by  verdict 
and  waived,  and  cannot  be  urged  upon  ap- 
peal for  the  first  time.  (Treanor  v.  Hough- 
ton, 103  Cal.  53.) 

267.  Where  the  plaintiff  relies  upon  an  equi- 
table title  m  an  action  to  quiet  title,  objec- 
tion to  the  sufficiency  of  the  complaint  in 
stating  the  facts  showing  the  equitable  title 
cannot  be  taken  for  the  first  time  upon  ap- 
peal, where  the  evidence  showing  the  eqiA- 
table  title  of  plaintiff  was  admitted  without 
objection.  (Tuffree  v.  Polhenius.  108  Cal. 
670.) 

268.  Upon  appeal  by  a  member  of  the  con« 
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«table'8  posse  who  did  not  formerly  by  his 
answer  Justify  under  the  writ  and  command 
of  the  constable,  where  the  record  shows 
that  the  defendants  generally  did  plead  the 
writ  and  Justification,  and  discloses  no  ob- 
jection made  by  the  plaintiff  to  the  evidence 
tending  to  show  Justification  under  the  writ, 
nor  any  request  that  instructions  to  the  Jury 
be  restricted  to  those  defendants  who  had 
pleaded  the  writ,  and  shows  that  appellant 
was  allowed  to  testify  without  objection 
that  he  was  required  to  help  the  constable 
in  enforcing  the  writ,  the  plaintiff  is  es- 
topped ftom  raising  an  objection  to  the 
pleading  for  the  first  time  upon  appeal,  and 
the  appellant  is  entitled  to  review  the  in- 
structions of  the  court  relating  to  Justifica- 
tion under  the  writ  and  command  of  the 
officer.    (Bumham  v.  Stone,  101  Cal.  164.) 

269.  The  rule  that  where  an  issue  has  been 
tendered  by  the  plaintiff,  and  evidence  upon 
that  issue  has  been  Introduced  at  the  trial 
by  both  parties,  without  objection,  upon  the 
assumption  that  an  answer,  defective  in 
form,  raises  the  issue,  the  parties  cannot 
object  for  the  first  time  upon  appeal  that  the 
issue  was  not  before  the  court,  has  no  appli- 
cation to  a  case  where  evidence  was  Intro- 
duced outside  of  any  issue  presented  in  the 
pleadings.  (Riverside  Water  Co.  v.  Gage, 
108  Cal.  240.) 

270.  A  ruling  of  the  court  sustaining  an  ob- 
jection put  by  appellant  to  a  witness  can- 
not be  considered  upon  appeal  where  no  ex- 
ception was  taken  to  the  alleged  erroneous 
ruling.  (Dickerson  v.  Dickerson,  108  Cal. 
35L) 

271.  Where  evidence  is  objected  to  as  in- 
competent, irrelevant  and  immaterial,  upon  a 
particular  ground,  a  contention  that  it  was 
inadmissable  for  another  reason  cannot  be 
raised  for  the  first  time  upon  appeal.  (Le 
Mesnager  v.  Hamilton.  101  Cal.  532.) 

272.  A  party  canot  allow  evidence  to  be  in- 
troduced at  the  trial  without  objection,  and 
afterward  upon  an  appeal,  make  an  objec- 
tion which  might  have  been  obviated  if  he 
had  niade  it  when  the  evidence  was  offered. 
(Shaln  V.  Sullivan,  106  Cal.  208.) 

273.  Although  no  other  proof  besides  the 
admissions  of  the  defendant  was  offered  to 
show  that  other  instruments  offered  in  evi- 
dence were  forgeries,  yet,  if  no  objection 
was  made  to  their  introduction  in  evidence 
on  the  ground  that  the  proper  foundation 
was  not  laid  therefor,  such  objection  is 
waived,  and  cannot  be  urged  for  the  first 
time  on  appeal.  (People  v.  Baird,  105  CaL 
126.) 

274.  The  rulings  of  the  trial  court  in  count- 
ing the  ballots  will  not  be  reviewed  by  the 
appellate  court  unless  exceptions  were  re- 
served thereto  at  the  trial.  (Lay  v.  Parsons, 
104  Cal.  661.) 

275.  Objection  to  the  opinion  evidence  of  a 
physician  upon  the  ground  that  it  was  not 
adapted  to  the  facts  shown  In  the  case,  or 
that  it  was  not  based  upon  a  hypothesis  con- 
sistent with  those  facts,  cannot  be  urged 
upon  appeal  for  the  first  time,  where  no  ob- 
jection of  this  character  was  made  at  the 


trial.    (Healy  v.  Vlsalla  and  Tulare  Co.,  101 
Cal.  585.) 

276.  In  an  action  by  the  proprietors  of  a 
bonded  warehouse  for  the  conversion  of  nu- 
merous boxes  of  tin,  which  the  defendants 
are  alleged  to  have  fraudulently  obtained 
by  conspiracy  with  an  employee  of  the 
plaintiffs,  the  fraudulent  conversion  being 
alleged  to  have  occurred  between  two  dates 
a  number  of  years  apart,  an  objection  that 
the  plaintiffs  were  limited  at  the  trial  to 
establishing  a  single  conversion  of  tin,  and 
could  not  Introduce  testimony  in  support  of 
their  complaint  showing  that  the  tin  for 
which  they  sued  had  been  received  by  the 
defendants  at  different  times,*  is  in  the 
nature  of  an  objection  to  evidence  on  the 
ground  of  variance  from  the  allegations  of 
the  complaint,  and  it  appearing  that  the 
defendants  were  not  misled  by  the  evidence, 
and  failed  to  raise  any  objection  at  the  trial, 
such  objection  cannot  be  considered  upon 
appeal  for  the  first  time.  (Bode  v.  Lee,  102 
Cal.  583.) 

277.  Where  an  answer  to  a  petition  for  the 
contest  of  a  will  sets  up  a  compromise  agree- 
ment between  the  decedent  and  the  peti- 
tioner, in  bar  of  the  petition,  and  the  genu- 
ineness and  due  execution  of  such  agree- 
ment is  admitted  by  failure  of  the  petitioner 
to  file  an  affidavit  denying  the  same,  al- 
though the  petitioner  has  a  right  to  show 
In  e^dence  other  matters  in  confession  and 
avoidance  of  the  a^eement  without  plead- 
ing the  same,  by  way  of  reply,  yet,  unless  he 
brings  to  the  attention  of  the  trial  court  his 
purpose  to  offer  such  evidence,  the  court 
cannot  assume  that  he  desireb  to  prove  mat- 
ter in  avoidance,  and  where  a  motion  is 
made  by  tlie  defendants  for  a  dismissal  of 
the  petition  on  account  of  petitioner's  ad- 
mission of  the  execution  or  compromise 
agreement,  and  the  motion  is  opposed  only 
on  the  grounds  that  the  compromise  agree- 
ment \loes  not  estop  the  petitioner,  and  that 
no  trial  of  the  Issues  of  fact  tendered  by 
the  petition  had  been  had.  and  that  the  peti- 
tioner had  been  denied  a  trial  of  such  issues 
by  Jury,  it  is  too  late  to  suggest  upon  appeal 
for  the  first  time  that  he  was  entitled  to 
make  proof  of  other  facts  in  avoidance  of 
the  agreement,  or  showing  his  right  to  con- 
test the  win  of  the  deceased.  (Estate  of 
Garcelon,  104  Cal.  570.) 

278.  An  objection  to  remarks  made  by  the 
trial  court  in  the  presence  of  the  Jury,  touch- 
ing the  conduct  of  appellant's  attorney  In. 
regard  to  the  bribery  of  a  witness,  will  not 
be  considered  upon  appeal  where  no  excep- 
tion was  noted  to  the  course  pursued  by  the 
court.    (People  v.  Abbott,  101  Cal.  645.) 

270.  Where  no  objection  or  exception  was 
made  to  the  instructions  given,  they  are  not 
the  subject  of  review.  (Merguire  v.  O'Don- 
nell,  103  Cal.  50;  Anderson  v.  Hensbaw,  110 
Cal.  682.) 

280.  Where  no  exceptions  are  taken  to  the 
charge  of  the  court  to  the  Jury,  the  charge 
becomes  the  law  of  the  case  upon  appeal  to 
the  consideration  of  the  sufficiency  of  the 
evidence  to  support  the  verdict.  (Lynn  v. 
Southern  Pacific  Company,  103  Cal.  7!) 

281.  Where  the  bill  of  exceptions  does  not 
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show  that  an  objection  was  made,  or  any 
exception  taken  to  the  action  of  the  court  in 
permitting  a  change  or  amendment  of  the 
verdict  by  the  jury  after  it  was  presented  to 
the  court  its  action  cannot  be  reviewed 
upon  appeal.  (People  v.  Bidleman,  104  Cal. 
608.) 

282.  The  question  of  costs  cannot  be  con- 
sidered upon  appeal  where  the  record  falls 
to  show  any  objection  to  costs,  and  there  is 
uo  bill  of  exceptions  showing  any  ruling 
upon  the  question;  nor  where  the  judgment 
does  not  include  costs,  although  the  court 
below  found,  as  a  conclusion  of  law,  that 
the  defendants  were  entitled  to  it.  (People 
V.  County*  of  Marin,  103  Cal.  223.) 

10.  Errors  in  Rulimjrs  cm  Bvilden<ce;  Rerletw 

of  Pleadings. 

Objection  to  pleading  first  taken  on  ap- 
peal.   See  ante,  265,  et  seq. 

Materiality  of  evidence  must  appear  in  or- 
der to  consider  ruling.    See  Evidence,  62. 

Review  of  evidence.    See  post,  XI,  11. 

283.  The  code  allows  an  issue  of  law  to 
be  made  by  a  demurrer,  and  unless  the  de- 
murrer is  waived,  or  gotten  rid  of  in  some 
lawful  mode,  the  court  mufst  decide  the 
questions  raised,  regardless  of  whether  the 
defendant  fails  to  appear  and  present  ft  or 
not;  and  if,  on  appeal,  there  is  prejudicial 
error  in  the  action  upon  the  demurrer  the 
case  may  be  reversed  for  that  reason. 
(Philip  V.  Durkee,  108  Cal.  300.) 

284.  Where  no  demurrer  has  been  inter- 
posed to  the  complaint,  mere  defects  in  the 
manner  of  stating  the  facts  relied  on  cannot 
be  considered  upon  appeal;  but  the  com- 
plaint must  be  sustained  if  a  cause  of  action 
be  stated,  though  defectively,  notwithstand- 
ing any  ambiguity  or  uncertainty  that  may 
exist  therein;  and,  in  aid  of  the  judgment, 
the  complaint  must  receive  as  favorable  an 
interpretation  as  its  general  scope  will  war- 
rant (Fudickar  r.  East  Riverside  Irriga- 
tion Dist.,  109  Cal.  29.) 

285.  In  an  action  to  quiet  plaintiff's  title 
to  a  water  right,  where  the  answer  dis- 
claims any  interest  therein,  the  judgment 
cannot  be  reversed  upon  appeal  on  ac- 
count of  any  defects  in  the  complaint  as 
to  the  water  right.  (Fudickar  v.  Haat  Riv- 
erside Irrigation  Dlspt.,  109  Cal.  29.) 

Error  in  ruling  on  evidence  when  immate- 
rial.   See  ante,  XI,  7. 

Objections  to  rulings  on  evidence  cannot 
be  first  raised  on  appeal.    See  ante,  XI,  9. 

286.  Error  in  the  admission  of  evidence 
is  ground  of  reversal,  unless  the  appellate 
court  can  see  from  the  record  that  appel- 
lant was  not  Injured  thereby.  (Estate  of 
Kennedy,  104  Cal.  429.) 

287.  ».iiepe  evidence,  the  admission  of 
which  is  objected  to,  is  stricken  out,  an  ex- 
ception to  its  admission  cannot  be  consid- 
ered upon  appeal.  Benson  v.  Shot  well,  103 
Cal.  163.) 

ll.  Review  of  Evidence. 

a.  (3!eneral  Rules  as  to. 

Verdict  on  circumstantial  evidence  not 
reviewed.    See  Criminal  Law,  66. 


288.  The  decision  of  a  jury  in  a.  criminal 
case,  upon  legal  evidence.  Is*  abscrtutely  final 
and  not  subject  to  review  upon  appeal. 
(People  V.  Maroney,  109  Cal.  277.) 

289.  The  appellate  court  has  no  Jurisdic- 
tion im  criminal  cases  to  review  the  evi- 
dence, although  questions  of  law  often  arise 
from  the  evidence  of  which  the  appellate 
court  has  jurisdiction.  (People  v.  Lowen, 
109  Cal.  381.) 

290.  While  a  plaintiff  is  required  to  estab- 
lish his  case  by  a  preponderance  of  evi- 
dence, a  preponderance  of  evidence  does  not 
necessarily  mean  a  preponderance  of  the 
number  of  witnesses;  and,  in  such  a  caae« 
the  appellate  court  cannot  say  that,  on  the 
issues  thus  presented,  the  evidence  of  two 
or  three  witnesses  testifying  to  a  certain 
state  of  facts  must  overthrow  the  evidence 
of  a  witness  testifying  to  the  contrary-. 
(Grant  v.  McPherson,  104  Cal.  165.) 

291.  The  verdict  of  a  juiy  will  not  be  dis- 
turbed for  insufficiency  of  the  evidence 
where  the  evidence  and  circumstances  are 
sucli  ascould  be  better  observed  and  weighed 
by  the  jury  and  by  the  trial  court  than  in 
this  court,  and  the  judge  of  the  trial  court, 
who  had  the  advantage  of  observing  thi^ 
witnesses  and  seeing  the  whole  trial,  has 
denied  a  new  trial.  (People  v.  Neary,  104 
Cal.  373.) 

292.  The  fact  that  an  action  was  tried  and 
submitted  xxpcm  testimony  taken  in  two  other 
cases  does  not  warrant  the  appellate  court 
in  taking  an  original  view  of  the  evidence 
introduced,  and  weighing  and  measuring  it 
by  the  same  standard  and  test  that  the  trial 
court  was  required  to  apply,  or  as  if  the 
action  arose  in  original  proceedings  in  the 
supreme  court.  (Knox  v.  Moses,  104  Cal. 
502.) 

b.  Evidence  will  be  Reviewed  Where  it  is 

InsufiScient. 

Verdict  not  disturbed  because  against  evi- 
dence, when.    See  Criminal  Law,  186. 

293.  If  there  Is  no  evidence  upon  an  issne 
which  is  essential  to  the  judgment,  a  ver- 
dict or  finding  upon  such  Issue  is  an  error 
of  law  which  may  be  reviewed  upon  appeal. 
(Domlco  V.  Oiaaassa,  101  Oal.  411.) 

294.  The  rule  applicable  to  conflicting  evi- 
dence does  not  prevent  the  review  of  the 
sufl^ciency  of  evidence  to  show  a  case  of  em- 
bezzlement, where  the  conflicting  evidence 
is  as  to  facts,  which,  if  taken  as  proven,  do 
not  make  out  a  case  of  embezzlement.  (Peo- 
ple V.  O'Brien,  106  Cal.  104.) 

c.  If  Verdict  or  Findings  Supported  by  Evi- 

dence, "Evidence  not  Reviewed. 

205.  When  there  is  any  evidence  legally 
tending  to  sustain  a  fact,  the  question 
whether  it  amounts  to  proof  of  that  fact  Is 
for  the  jury,  and  their  finding  will  not  be 
disturbed  upon  appeal,  unless  the  evidence 
preponderates  so  greatly  against  the  verdict 
as  to  make  it  manifest  that  the  verdict  is 
the  result  of  passion  or  prejudice.  (People 
V.  Wong  Chung  Suey,  110  Cal.  117.) 

206.  A  mere  doubt  as  to  whether  a  find- 
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ing  is  Justilied  by  tixe  evidence  will  not  au- 
thorize the  appellate  court  to  set  aside  the 
finding.    (Taylor  v.  Kelly,  103  Cal.  178.) 

297.  Where  the  court  below  and  the  Jury 
were  satisfied  with  a  verdict  finding  that 
the  new  firm  assuimed  the  debts  aaxd  Ua^ 
bill  ties  of  an  old  firm  the  verdict  will  be 
sustained  upon  appeal,  although  the  evi- 
dence is  not  very  clear  and  satisfactory  as 
to  whether  the  real  balance  of  the  debts  was 
assumed,  or  only  the  balance  appearing  on 
the  lK)ok8.  (Olmstead  v.  Dauphlny,  104  Cal. 
G35.) 

298.  It  is  not  sxuncient  upon  an  appeal  to 
point  out,  or  even  demonstrate  to  the  appel- 
late court,  that  the  verdict  is  against  the 
preponderance  of  evidence,  or  that  upon  the 
same  evidence  other  persons  would  come  to 
a  different  conclusion;  but  if  there  is  any 
evidence  upon  which  the  jury  could  have 
found  its  verdict,  or  If  there  is  a  substantial 
conflict  in  the  evidence  the  verdict  must  be 
upheld.  (Meyer  v.  Great  Western  Insurance 
Co.,  104  Cal.  381.) 

299.  The  question  whether  a  health  cer- 
tificate was  sent  with  the  notice  of  assess- 
ment, which  the  insured  was  unable  to 
make,  because  he  was  not  then  in  good 
health,  is  a  question  of  fact  and  a  finding 
that  such  health  certificate  was  not  sent 
with  the  notice  will  not  be  disturbed  upon 
appeal,  where  the  evidence  as  to  the  fact  is 
purely  circumstantial  dn  both  sides,  and 
there  is  circumstantial  evidence  in  support 
of  the  finding.  (Mills  v.  H.  B.  L.  Assn.,  105 
CaL  232.) 

300.  Where  the  evidence  is  conflicting,  and 
that  given  on  behalf  of  the  defendant  was 
clearly  sufficient  to  Justify  and  support  all 
the  findings  in  his  favor,  a  Judgment  in  his 
favor  will  not  be  reversed  upon  appeal. 
(Mahan  v.  Wood,  105  Cal.  12.) 

301.  Where  there  is  a  substantial  conflict 
in  the  testimony  as  to  disputed  facts,  the  ap- 
pellate court  is  authorized  to  assume  as 
proved  the  facts  found,  which  there  is  sub- 
stantial evidence  to  uphold.  (Adams  v. 
Burbanlc,  103  Cal.  646.) 

302.  Upon  an  appeal  from  an  order  refus- 
ing to  vacate  a  writ  of  restitution,  where 
the  evidence  taken  before  the  court  upon 
the  hearing  of  the  motion  was  substantially 
conflicting,  and  there  is  evidence  tending  to 
show  that  the  writ  was  rightfully  issued, 
the  order  denying  the  motion  will  be  af- 
firmed.   (Hyde  v.  Boyle,  105  Cal.  102.) 

303.  Where  the  evidence  Is  conflicting,  and 
that  Introduced  by  the  plaintiff  is  sufficient, 
if  believed,  to  support  a  verdict  for  the 
plaintiff,  the  appellate  court  will  not  dis- 
turb the  verdict  on  the  ground  that  the  Jury 
disobeyed  an  instruction  that  the  burden 
was  upon  the  plaintiff  to  prove  his  claim  by 
a  preponderance  of  evidence.  (Gardner  v. 
Dennison,  106  Cal.  190.) 

304.  In  an  action  brought  by  the  assignees 
of  a  non-negotiable  note  given  to  a  railroad 
company  in  payment  for  shares  of  its  stock, 
where  the  answer  alleges  that  the  note  and 
agreement  to  take  the  stock  were  by  the 
agreement  of  the  parties  made  conditional 
upon  the  construction  and  completion  of  the 


railroad  before  the  maturity  of  the  note, 
and  that  said  condition  was  not  performed, 
and  that  the  consideration  of  the  note  had 
wholly  failed,  and  where  the  evidence  1^ 
conflicting  as  to  the  terms  of  the  agreement, 
and  there  is  sufficient  evidence  to  Justify 
and  sustain  findings  in  support  of  the  an- 
swer, such  flndings  cannot  be  disturbed  upon 
appeal.    (Jefferson  v.  Hewitt,  103  Cal.  624.) 

d.  If  Evidence  Conflicting.  Verdict  or  Find- 
ings not  Reviewed. 

Evidence,  conflict  of,  what  is  not.  See  Com- 
promise, 2. 

Action  of  lower  court  upon  conflicting  evi- 
dence not  reviewed.    See  New  Trial,  12. 

Venue,  conflicting  affidavits  on  motion  for 
change  of,  not  reviewed.    See  Venue,  13. 

Atorney's  fee,  allowance  of  not  reviewed 
where  evidence  conflicting.  See  Partition, 
19. 

Where  there  is  a  conflict  of  evidence,  and 
there  is  sufficient  evidence  to  sustain  flnd- 
ings the  flndings  will  not  be  disturbed.  See 
ante,  300,  et  seq. 

Verdict  or  flndfngs  will  not  be  disturbed 
where  the  evidence  is  conflicting.  See  Con- 
tracts, 49,  58;  Dedication,  23;  Executors  and 
Administrators,  3;  Landlord  and  Tenant,  33; 
Mortgagee,  57;  Negligence,  45;  Sales.  36; 
Streets,  8;  Taxation,  40;  Verdict,  6;  Ware- 
housemen, 12. 

305.  The  flndings  of  the  trial  court 
or  the  verdict  of  a  Jury  will  not  be  set  aside 
upon  appeal  for  insufficiency  of  the  evidence 
to  support  them  when  there  is  a  substantial 
conflict  in  the  evidence.  (White  v.  Beer,  106 
Cul.  9;  Nichol  v.  Laumeister,  102  Cal.  658; 
Domlco  V.  Casassa,  101  CaL  411;  Grant  v. 
McPherson,  104  Cal.  165,  an  action  to  deter- 
mine a  water  right;  Meyer  v.  Greolt  Western 
Ins.  Co.,  104  Cal.  381;  Knox  v.  Moses,  104 
CaL  502;  Estate  of  Sylvester.  105  Cal.  189, 
an  order  settling  the  account  of  the  executor; 
Soberanes  v.  Soberanes,  106  CaL  1;  Miller  v. 
Kehoe,  107  Cal.  340,  fraudulent  conveyance; 
Simons  v.  Webster,  108  Cal.  16.) 

306.  Although  the  evidence  appearing  in  a 
transcript  upon  appeal  may  seem  to  prepon- 
derate In  favor  of  the  appellant  upon  the 
issues  as  to  negligence,  yet  if  there  is 
enough  evidence  in  favor  of  the  respondent 
to  create  a  substantial  conflict  the  flndlng 
cannot  be  disturbed.  (Livingston  v.  Kodiak 
Packing  Co.,  103  Cal.  258.) 

307.  Where  the  evidence  Is  conflicting,  the 
flndings  of  a  Jury  or  t>'e  determination  of 
the  trial  court  cannot  be  reviewed  upon  ap- 
peal. (Jefferson  v.  Hewitt,  103  Cal.  624; 
Blythe  v.  Ayres,  102  CaL  254,  paternity  of 
child;  Nixon  v.  Selby  Smelting  and  T^ead 
Co.,  102  Cal.  458,  contributory  negligence; 
Oroppengiesser  v.  Lake,  103  CaL  37,  misrep- 
resentations as  to  character  of  land;  Jager 
V.  California  Bridge  Co.,  104  CaL  542,  defec- 
tive appilianice,  negligence  of  fellow-servamt; 
Turner  v.  Luning,  105  Cal.  124;  DIggins  v, 
flartshome.  108  CaL  154;  People  v.  L'^yshon, 
108  Cal.  440;  People  v.  Ryan.  108  C^l.  581; 
Peters  v.  Garcia,  110  CaL  89;  Rudolph  v. 
Saunders,  111  Oal.  233;  Rog<ea»  v.  Scihuilein- 
burg.  Ill  CaL  281;  Havens  v.  Donahue,  111 
Cal.  297.) 
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Conflicting  evidence  as  to  venue  not  re- 
viewed.   See  ante,  245. 

Where  evidence  conflicting,  ruling  not  re- 
viewed.   See  ante,  230. 

308.  Where  the  evidence  is  conflicting,  the 
appellate  court  will  not  disturb  a  finding 
upon  the  ground  that  it  is  not  supported  by 
the  preponderance  of  the  evidence.  (Brad- 
ford V.  Woodworth,  108  Oal.  684.) 

309.  If  the  verdict  or  finding  is  made  upon 
a  conflict  of  evidence,  the  sufficiency  of  the 
evidence  therefor  is  a  question  of  fact  which 
the  trial  court  is  authorized  to  review,  and, 
If  In  its  opinion  the  verdict  is  against  the 
weight  of  evidence,  it  is  its  duty  to  set  it 
aside,  and  its  action  in  so  doing  is  the  exer- 
cise of  a  legal  discretion,  but  it  is  not  an  er- 
ror of  law  which  can  be  reviewed  upon  ap- 
pend   (T)omlco  V.  Casassa,  101  Cal.  411.) 

310.  A  verdict  of  conviction  upon  conflict- 
ing evidence  will  not  be  disturbed  for  insuf- 
flciency  of  the  evidence  to  support  it,  even 
though  a  portion  of  the  evidence  is  calcu- 
lated to  cast  discredit  on  the  case  of  the 
prosecution.  (People  v.  Un  Dong,  106  Cal. 
83.) 

311.  Where  the  evidence  conflicts  as  to 
the  failure  of  the  plaintiff  to  exercise  care 
and  skill  in  drying  the  fruit,  a  finding  of 
such  failure  will  not  be  disturbed  upon  ap- 
peal, especially  where  the  evidence  appears 
to  preponderate  in  favor  of  the  conclusion  of 
the  trial  court.  (Thomas  Fruit  Co.  v.  Start, 
107  Cal.  206.) 

312.  In  an  action  against  the  superintend- 
ent of  streets  to  recover  danmgee  causeid  by 
the  negligent  and  unskillful  repairing  of  a 
sewer,  where  the  evidence  before  the  Jury 
is  conflicting,  and  the  Jury  were  properly  in- 
structed by  the  court,  and  the  Judge  who 
heard  the  evidence  and  saw  the  witnesses 
denied  a  new  trial,  the  verdict  of  the  Jury 
in  favor  of  the  plaintiff  cannot  be  disturbed 
upon  appeal.  (Butler  v.  Ash  worth,  102  Cal. 
663.) 

12.  Review  of  Findings  or  Verdict. 

Failure  to  flnd  as  ground  of  anpeal.  See 
Findings,  III. 

Failure  to  find  when  not  ground  of  re- 
versal.   See  Findings,  III. 

Finding  of  fact,  conclusiveness  on  ap- 
peal.   See  Findings,  8. 

Judgment  reversed  on  the  findings,  wlien. 
See  Easements,  16. 

313.  The  inference  of  one  fact  from  an- 
other must  be  made  by  the  trial  court,  un- 
less such  inferred  fact  is  a  necessary  con- 
clusion from  the  findings  made;  and  if  the 
facts  found  are  such  as  might  authorize  dif- 
ferent inferences  therefrom,  it  will  be  pre- 
sumed upon  appeal  that  the  inference  made 
by  the  trial  court  was  one  that  will  uphold 
rather  than  defeat  the  Judgment.  (Gould  v. 
Eaton,  111  Cal.  639.) 

814.  Erroneous  conclusion  of  law  is  not 
ground  of  reversal  if  the  Judgment  is  right. 
(Spencer  v.  Duncan,  107  Cal.  423.) 

315.  Where  there  is  evidence  to  sustain 
the  findings  of  the  court,  they  will  be  taken 
as  conclusive  upon  appeal.  (Glassel  v.  Ver- 
dugo,  108  Cal.  503.) 


316.  Where  the  evidence  is  not  before  the 
appellate  court  the  findings  of  fact  are  conclu- 
sive as  to  the  matters  therein  stated. 
(Loftus  V.  Fischer,  106  Cal.  616.) 

317.  Where  findings  are  made  upon  an  in- 
terlocutory decree  for  an  accounting,  and  it 
is  stipulated  by  the  parties  that  findings 
other  than  those  flled  upon  the  rendition  of 
the  interlocutory  decree  are  waived,  it  can- 
not be  objected  upon  appeal  that  the  find- 
ings are  not  full  enough.  (Houghton  v. 
Trumbo,  103  Cal.  239.) 

318.  In  a  proceeding  to  determine  heir- 
ship, where  the  finding  of  the  superior  court 
is  against  the  kinship  of  the  contesting 
claimant  to  the  decedent,  and  to  the  effect 
that  she  has  no  interest  in  the  estate,  and 
the  testimony  in  favor  of  the  claimant  is  of 
an  exceedingly  slight  and  flimsy  character, 
the  consdlusilon  oeT  the  trial  Judge  wiill  not  be 
disturbed  upon  appeal,  but  it  will  be  con- 
sidered that  she  has  no  interest  in  the  es- 
tate, and  is  not  concerned  with  its  distribu- 
tion.   (Estate  of  Blythe,  110  Cal.  231.) 

319.  In  an  action  to  foreclose  a  mortgage, 
where  the  default  of  the  defendant  was  reg- 
ularly entered,  and  the  court  found  specially 
in  the  decree  that  he  was  duly  served  and 
made  default,  such  flnding  is  conclusive  upon 
appeal,  unless  some  other  part  of  the  Judg- 
ment-roll overcomes  or  contradicts  it:  and 
an  affidavit  annexed  to  the  returned  sum- 
mons stating  that  he  served  the  summons 
pfTsonallyon  the  defendant  in  Clintx>n  county, 
in  the  state  of  Missouri,  does  not  show  a 
want  of  Jurisdiction  In  the  court  to  render 
the  decree  of  foreclosure  as  against  such  de- 
fendant. (La  Fetra  v.  Gleason.  101  Cal. 
246.) 

320.  Before  the  appellate  court  can  inter- 
fere on  the  ground  of  excessive  damages, 
the  verdict  must  be  so  plainly  and  outrage- 
ously excessive  as  to  suggest,  at  the  first 
blush,  passion  or  prejudice  on  the  part  of 
the  Jury.  (Howland  v.  Oakland  Consoli- 
dated Street  Railway  Company,  110  Cal. 
513.) 

Eycesslve  damages,  nefw  trial,  revieiw  on 
appeal.    See  ante,  200. 

Review  of  verdict  on  ground  of  excesslve- 
uess,  rule  as  to.    See  Damages,  9. 

Review  of  evidence,  verdict  whether  sus- 
tained by.    See  ante,  XI,  11. 

13.  Presumptions  on  Appeal. 

B.  Presumption  against  Error;  Rule  that  Er- 
ror Must  Affirmatively  Appear. 

Erroneous  instructions  presumed  prejudi- 
cial.   See  Master  and  Servant,  36. 

321.  All  intendments  of  the  law  are  in 
favor  of  the  regularity  of  the  Judgment  and 
proceedings  of  the  court  below,  and  it  la 
Incumbent  upon  the  appellants  to  show  er- 
ror affirmatively.  (People  v.  Gibson,  106  Oal. 
458.) 

322.  The  presumptAoos  uipon  appeal  aire  In 
favor  of  the  Judgment,  and  no  error  can  be 
assumed  in  favor  of  either  party  as  against 
the  Judgment.  (Sheehy  v.  Shlnn,  103  Cal. 
325.) 

323.  Upon  appeal  from  an  order  granting  a 
new  trial  under  specifications  of  the  Insnffl- 
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ciency  of  tbe  eyldence  to  JiiBtify  the  yerdict, 
where  the  record  contains  no  statement  of 
any  of  the  evidence  given  at  the  trial,  aU 
intendments  are  in  favor  of  the  regularity 
of  the  action  of  tbe  court  below,  and  efror 
will  not  be  presumed.  (Estate  of  Yoakam, 
103  Gal.  503.) 

b.  Of  Presence  of  Party;  of  Consent  to  Pro- 

ceedings. 

324.  Where  the  bill  of  exceptions  does  not 
show  that  the  defendant  was  not  present 
when  the  case  was  set  for  trial  it  must  be 
presumed  that  he  was  present.  (People  v. 
Collins,  105  Cal.  504.) 

325.  Although  the  consent  of  plaintiff  is 
not  formally  pleaded  as  a  defense,  yet  where 
the  court  finds  that  the  plaintiff  consented 
to  the  acts  complained  of,  it  will  be  pre- 
sumed upon  appeal,  where  the  contrary  does 
not  ajppearfrom  the  record,  thial:  the  evfdence 
for  which  the  defense  was  established  was 
received  without  objection,  and  that  the  case 
was  tried  by  consent  of  the  parties  as  if 
such  defense  had  been  specially  alleged. 
(Churchill  v.  Baumann,  104  Cal.  309.) 

c.  In  Favor  of  Verdict,  Judgment  or  Find- 

ings. 

326.  All  presumptions  upon  appeal  are  in 
favor  of  the  verdict,  and  if  the  court's  charge 
to  the  jury  includes  instructions  of  law  suf- 
ficient to  support  it,  when  applied  to  the  evi- 
dence found  in  the  record,  the  verdict  must 
be  upheld  as  not  against  law,  even  though 
there  be  no  sufilcient  evidence  to  support  the 
verdict  upon  some  other  theory  of  the  case 
covered  by  other  instructions  of  the  court. 
(Lynn  v.  Southern  Pacific  Co.,  103  Cal.  7.) 

327.  Although  a  pledgee  of  personal  prop- 
erty, having  bills  of  sale  absolute  in  form, 
can  pass  a  full  title  to  a  bona  fide  purchaser 
thereof  for  value  without  notice  of  the 
pledge;  yet  where,  in  an  action  of  claim  and 
delivery  for  such  property  by  the  transferee 
against  the  original  owner,  the  jury  has 
found  that  the  plaintiff  has  only  a  qualified 
interest  in  the  property  to  the  extent  of  the 
indebtedness  of  the  defendant  to  the 
pledgee,  it  will  be  presumed  upon  appeal 
taken  by  the  defendant,  that  the  evidence 
warranting  a  finding  that  the  sale  did  not 
pass  absolute  title  to  the  plaintiff,  was 
omitted  from  the  statement.  (Williams  v. 
Ashe,  111  Oal.  180.) 

All  presumptions  are  in  favor  of  the  judg- 
ment.   See  ante,  XI,  18,  a. 

328.  Upon  an  appeal  from  a  judgment, 
upon  the  judgment-roll  alone,  all  intend- 
ments should  be  made  in  support  of  the 
Judgment,  and  all  proceedings  necessary  to 
its  validity  will  be  presumed  to  have  been 
regularly  taken,  and  any  matters  which 
might  have  been  presented  to  the  court 
below  which  would  have  authorized  the 
Judgment  will  be  presumed  to  have  been 
thus  presented,  if  the  record  shows  nothing 
to  the  contrary.  (Von  Schmidt  v.  Von 
Schmidt  104  Cal.  ^7.) 

829.  Where  the  answer  presents  an  issue 
as  to  the  assignment  of  defendant's  indebt- 
edness from  his  creditor  to  the  plaintiff,  it 


must  be  presumed  upon  appeal  in  support  of 
the  judgment  that  the  fact  of  such  assign- 
ment was  litigated  upon  the  trial,  and  that 
the  case  was  treated  by  the  parties  as  in^ 
volving  that  issue.  (Lawrence  Nat.  Bank  v.- 
Kowalsky,  105  Cal.  41.) 

330.  Upon  appeal  from  a  decree  of  dis- 
tribution of  the  residue  of  the  estate  of  ft 
decedent  in  pursuance  of  the  will,  to  a  char* 
itable  corporation,  for  the  care  of  sick  and 
feeble  persons,  the  appeal  having  been 
taken  by  a  daughter  of  the  decedent  upon  the 
ground  that  the  testatrix  was  precluded  by 
will  from  disposing  of  more  than  one-third  of 
the  estate,  where  the  inventory  of  the  estate 
is  not  set  forth  in  the  record,  and  there  is  no 
bill  of  exceptions  or  statement  showing  the 
amount  of  the  estate  of  the  decedent,  it  must 
be  presumed,  in  support  of  the  decree  of  the 
court,  that  the  residue  of  the  estate  distrib- 
uted  for  charitable  purposes  is  less  than  one- 
third  of  the  distributable  portion  of  the  es- 
tate.   (Estate  of  Bates.  105  Cal.  646.) 

331.  Where  the  statement  shows  indebted- 
ness arising  more  than  two  years  before  the 
action  was  commenced,  and  also  shows  that 
such  indebtedness  was  based  upon  similar 
transactions  to  those  after  that  period.  It 
cannot  be  presumed  upon  appeal  that  any 
part  of  the  moneys  recovered  were  paid 
upon  those  transactions,  where  no  specifi- 
cation as  to  the  insufficiency  of  the  evidence 
suggests  such  point.  (Wetmore  v.  Barrett, 
103  Cal.  246.) 

332.  Upon  an  appeal  from  a  second  judg- 
ment had  after  a  trial  it  will  be  presumed  in 
favor  of  the  validity  of  the  judgment  that 
the  former  judgment  appearing  in  the  record 
which  was  entered  by  default  upon  the  strik- 
ing out  of  an  answer  for  refusal  of  defend- 
ant to  testily  before  a  notary  public,  was  for 
good  cause  set  aside,  and  that  the  second 
judgment  was  proi)erly  rendered  and  en- 
tered. (Von  Schmidt  v.  Von  Schmidt.  IM 
Cal.  547.) 

333.  While  there  cannot  be  two  final  judg- 
ments by  the  same  court  in  the  same  case 
existing  at  one  time,  yet,  if  by  error  such  a 
state  of  facts  exists.  It  must  be  shown  by 
the  appellant  by  a  bill  of  e:fceptions,  in  or^ 
der  to  exclude  the  presumption  that  the  first 
judgment  was  annulled  and  set  aside  before 
the  entry  of  the  second  judgment,  else  the 
presumption  in  favor  of  the  regularity  of 
the  proceedings  of  the  court  below  must 
prevail.  (Von  Schmidt  v.  Von  Schmidt.  104 
Cal.  547.) 

334.  Where  the  findings  in  an  action  to  de- 
termine an  adverse  claim  to  land  state  facts 
showing  a  prescriptive  title  in  the  plaintiffs, 
and  also  that  the  land  in  controversy  was 
patented  by  the  United  States  to  the  city 
defendant  as  the  pueblo  lands  of  .tbe  defend- 
ant "in  trust  for  municipal  purposes,"  with- 
out statins:  that  the  land  In  controversy  was 
held  by  the  defendant  in  trust  for  a  specified 
public  use,  it  must  be  presumed  in  favor  of 
the  juderment  that  the  land  was  a  house  lot 
which  the  pueblo  was  authorized  to  convey, 
and  the  findings  are  sufficient  to  support  a 
judement  for  the  plaintiffs.  (Ames  v.  City 
of  San  Diego,  101  Cal.  390.) 

335.  It  cannot  be  presumed  upon  appeal. 
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in  siipi)ort  of  the  findings  and  Judgment, 
that  no  notice  other  than  that  expressly 
found  by  the  court,  and  prior  to  it  in  point 
of  time,  was  served  on  the  owner  of  the 
structure.  (First  Nat.  Bank  of  Bridgeport, 
Ohio.  V.  Perris  Irrigation  Dist,  107  Gal.  65. » 

336.  Where  the  court  finds  that  a  contract 
was  entered  into  and  that  it  was  performed 
it  cannot  be  presumed  upon  appeal,  with- 
out proof,  that  a  contract  was  void  for  want 
of  liling,  or  for  any  other  reason.  (First 
Nat.  B«nk  of  Bridgeport,  Ohio,  v.  Perris  Ir- 
ricration  Dist.,  107  Gal.  55.) 

337.  Where  a  notice  of  intention  to  more 
for  a  new  trial  specifies  the  insufl!tclency 
of  the  evidence  to  support  the  findings,  but 
the  evidence  is  not  incorporated  in  the  bill 
of  exx^eptioiw.  nor  any  particulars  specified 
therein  In  which  it  was  Insuflaclent,  but  it  is 
merely  stated  therein  that  the  plaintiffs  pro- 
duced before  the  court  their  evidence  tend- 
ing to  prove  the  allegations  of  their  amended 
complaint,  and  evidence  in  rebuttal  of  that 
introduced  by  the  defendants,  it  will  be  as- 
sumed, upon  appeal,  that  the  evidence  fully 
sustained  the  findings  of  the  court  (Schults 
V.  McLean,  109  Gal.  487.) 

Finding  of  consent,  presumption  in  favor 
of.    See  ante,  XI,  13,  b. 

Presumption  in  favor  of  findings.  See 
ante,  313. 

No  presumption  of  waiver  of  findings  in 
case  of  referee.    See  Referees,  3. 

Absence  of  findings  from  record,  presump- 
tion on  appeal.    See  Findings,  5. 

d.  In  Favor  of  Rulings  on  Evidence;  of  In- 
Jury  from  Brror. 

Pi-esumption  of  evidence  being  given.  See 
Taxation,  29. 

338.  Where  the  oouiit.  In  admitting  t&e 
evidence  of  the  subsequent  declarations  of 
the  grantor,  gave  as  a  reason  for  the  ruling 
that  the  evidence  was  competent  for  the 
purpose  of  ascertaining  what  the  intention 
of  the  parties  was,  it  cannot  be  presumed 
that  the  evidence  had  no  weight  In  the  de- 
termination of  the  principal  issue  as  to 
whether  the  d^ed  was  Intended  as  a  mort- 
gage, and  the  Judgment  must  be  reversed 
for  error  in  the  ruling.  (Hyde  v.  Buckner, 
108  Cal.  522.) 

Ruling  on  evidence,  presumption  In  favor 
of.    See  ante,  136. 

339.  Where  the  record  does  not  affirma- 
tively show  whether  a  deposition  taken  at 
the  preliminary  examination  of  the  defend- 
ant before  the  committing  magistrate  was 
not  properly  transcribed,  certified,  and  filed, 
and  does  not  show  any  specific  objection  to 
have  been  taken  on  that  ground  In  the  court 
below,  it  must  be  presumed  upon  appeal 
that  the  coairt  rightfully  performed  its  duty 
in  admitting  the  deposition  in  evidence. 
(People  V.  Bellly,  106  Cal.  64a) 

340.  It  cauTiot  be  assumed,  because  "  state 
ment  on  motion  for  a  new  trial  contains  evi- 
dence outside  of  the  issues  before  the  court, 
that  It  was  received  witliout  objection,  the 
party  preparing  the  statement  being  re- 
quired to  place  therein  only  such  errors  as 
he  desires  to  have  reviewed,  and  any  objec- 


tions or  exceptions  to  the  introductioa  of 
evidence  that  may  have  been  made  by  the 
prevailing  party  have  no  place  in  such 
statement,  and  if  appellaat  would  rely  upon 
the'fact  that  no  objection  was  made  to  such 
evidence  he  must  make  it  appear  that  such 
was  the  case.  (Riverside  Water  Go.  v.  Gage^ 
108  Cal.  240.) 

Injur>%  presumption  of,  from  error.  See 
Criminal  Law,  57. 

e.  Of  Proper  Bxerciee  of  Di8<»etio]i;  in  New 
Trial  Proceedings. 

Presumption  that  bill  of  exceptions  coa- 
tainsall  the  evidence.  See  Mines  and  Mining, 
17. 

What  not  presumed  in  favor  of  allowance 
of  commissions.  See  Executors  and  Ad- 
ministrators, 44. 

341.  The  presumption  is  that  discretion 
has  been  properly  exercised,  and  that  pre> 
sumption  must  be  overcome  by  a  clear  want 
of  facts  before  the  order  will  be  disturbed. 
(Heintz  V.  Cooper,  104  CaL  668.) 

312.  Reference  may  be  made  on  the  hear- 
ing of  the  motion  for  a  new  trial  lo  the 
pleadings  in  a  case  for  the  purpose  of  ascer- 
taining the  issues  and  determining  the  cor* 
rectness  of  the  rulings,  and  it  is  to  be  pre- 
sumed upon  appeal  that  such  reference  was 
made,  and  the  fact  that  It  was  made  need 
not  be  presented  by  a  bill  of  exceptions. 
(Southern  Pac.  R.  R.  Co.  v.  Superior  Court, 
105  Cal.  84.) 

343.  Where  the  court  below  denied  a 
motion  for  a  new  trial  upon  condition  that 
plalntlfT  should  remit  ten  per  cent  of  the 
amount  of  his  recovery,  if  the  record  is 
silent  as  to  the  cause  of  the  remission,  it 
cannot  be  presumed  that  the  reduction  was 
on  account  of  labor  performed  by  the  plaln- 
tifTs  assignor,  where  the  evidence  showH 
that  a  portion  of  the  work  was  never  com- 
pleted, and  the  remission  might  have  been 
made  on  that  account.  (Rauer  v.  Fay.  110 
Cal.  361.) 

f.  Miscellaneous  Presumptions. 

A.11  presumptions  in  favor  of  regularity 
of  court's  action.    See  ante.  XI,  13.  a. 

Injury  presumed  from  error.  See  ante, 
XI,  10. 

Ix)wer  court  presumed  to  consider  affirma- 
tive allegations.  See  Marriage  and  Divorce, 
84. 

Presumption  that  demurrer  properly  over- 
ruled where  whole  compialnt  not  in  record. 
See  Intervention,  6. 

Finding  of  due  service  of  summons,  pre- 
sumption of.    See  ante,  127. 

XII.  Judgments  on  Appeal;  Remittitur. 

Stipulation  for  reversal,  right  of  interr^t- 
tlon  on.    See  Intervention,  7. 

Erroneous  instruction  as  to  damages,  rem- 
edying by  remission.    See  Exchange.  5. 

Erroneous  irerdict  cannot  l>e  modified, 
when.    See  Interest,  12. 

Rehearing  in  prohibition.  See  Prohibitioii, 
3. 

Affirmance  of  order  refusing  to  vacate, 
effect  on  validity.    See  Judgments,  83. 
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Motion  to  afflTm  Judgment  because  appeal 
without  merit  before  regular  hearing.  See 
ante,  177. 

344.  The  aflfapmance  o/  void  judgment  upon 
appeal  imparts  no  yalidity  to  the  Judgment, 
but  is  Itself  void  by  reason  of  the  nullity 
of  the  Judgment  appealed  from.  (Pioneer 
Land  Co.  v.  Maddux,  100  Gal.  683.) 

345.  Where  it  is  evident  that  an  appeal  is 
frivolous,  and  taken  purely  for  delay,  th€ 
appellant  will  be  mulcted  in  damages.  (Mul- 
ler  V.  Rowell,  110  Cal.  818.) 

346.  The  issuance  of  an  order  of  sale  be- 
fore the  taxation  of  costs  is  not  premature, 
and  an  appeal  taken  after  the  taxation  of 
costs  from  an  order  refusing  to  vacate  the 
order  of  sale  because  the  costs  were  inserted 
in  the  decree  before  taxation  is  without 
merit;  and  the  order  will  be  affirmed  with 
damages.    (Janes  v.  BuUard,  107  Cal.  130.) 

347.  An  appeal  upon  the  Judgment-roll, 
where  the  only  error  apparent  upon  the  rec- 
ord is  manifestly  a  trivial  clerical  error  In 
the  computation  of  Interest  which  would 
have  been  corrected  by  the  court  below, 
upon  having  its  attention  called  to  the  mat- 
ter, is  a  frivolous  appeal;  and  the  superior 
court  will  be  directed  to  make  proper  cor- 
rection in  the  computation  of  interest,  and 
the  appellate  court  will  require  the  coi^s  to 
be  paid  by  the  appellant,  and  allow  the  re- 
spondent damages  for  delay  as  part  of  the 
costs  of  appeal  (Rountree  v.  The  I.  X.  L. 
Lime  Company,  106  Cal.  62.) 

348.  An  unqualified  reversal  of  a  Judg- 
ment by  the  supreme  court  has  the  effect 
to  remand  the  cause  for  a  new  trial.  (Falk- 
ner  v.  Hendy,  107  Cal.  49.) 

349.  The  reversal  of  an  order  granting  a 
new  trial  leaves  the  verdict  and  Judgment 
standing.    (Pierce  v.  Birkholm,  110  Cal.  669.) 

350.  Upon  a  reversal  of  an  (»der  for  a  writ 
of  restitution  the  appellant  is  entitled  to  be 
restored  to  all  that  he  has  lost  by  virtue  of 
the  order,  and  to  be  placed  in  the  Fame  posi- 
tion as  he  was  prior  to  the  execution  oT  the 
writ,  by  the  removal  of  all  persons  that  have 
been  placed  in  possession  of  the  land  by 
virtue  of  the  writ,  as  well  as  of  all  those  who 
have  come  in  under  him  after  that  date. 
(Hyde  v.  Boyle,  105  Cal.  102.) 

351.  The  evttction  at  onewhfo  was  in  posses- 
sion of  premises  as  the  tenant  of  the  appellant 
against  whom  a  writ  of  restitution  was  is- 
sued at  the  time  writ  was  executed,  and 
against  whom  the  writ  was  executed  by  at- 
tornment of  such  tenant  to  the  assigrnee  of 
the  plaintiff  by  his  agent,  was  the  eviction  of 
the  appellant,  and  upon  reversal  of  the  order 
for  the  writ,  the  appellant  is  entitled  to  be 
restored  to  the  possession  as  against  such 
tmant    (Hyde  v.  Boyle,  105  CaL  102.) 

Appellant  on  reversal  is  entitled  to  be  re- 
stored to  pofUMBsion.    See  ante,  153. 

362.  The  eonstitutioii  of  the  state  and  the 
rule  making  a  Judgment  rendftred  in  the  su- 
pMine  eeurt  final  imlefls  a  rehearing  is  grant- 
ed within  thirty  days  do  not  make  any  dis- 
tinction between  cases  of  appellate,  and  cases 
of  (NFlgimU,  Jurisdiction;  and  the  provisions 
of  the  Code  of  Civil  Procedure  regulattug 
new  trials  have  no  application  to  proceed- 


ings  instituted  in  the  supreme  court  in  the 
exercise  of  its  original  Jurisdiction. 
(Grangers'  Bank  of  California  v.  Superior 
Court,   101   Cal.  198.) 

353.  Where  a  Judgment  of  conviction  of 
felony  was  reversed  upon  appeal,  and  the  re. 
mittltur  was  issued  within  ten  days  after 
the  decision  was  filed  by  consent  of  the  at- 
torney general,  who,  within  thirty  days  after 
the  decision,  procured  a  recall  of  the  remit- 
titur and  an  order  granting  a  rehearing, 
upon  the  grouoid  that  his  consent  to  the  iecni- 
ance  of  the  remittitur  had  been  procured  by 
fraud,  and  after  denial  of  a  motion  by  the 
defendant  to  set  aside  the  orders  recalling 
the  remittitur  and  granting  a  rehearing,  uih* 
on  resubmission  of  the  cause  a  decision  waa 
filed  afllrming  the  Judgment— the  orders  re- 
calling the  remittitur  and  granting  a  re- 
hearing cannot  be  collaterally  attacked 
upon  petition  of  the  prisoner  for  a 
writ  of  habeas  corpus,  upon  the  ground  that 
he  was  entitled  to  a  new  trial  after  the  fil- 
ing of  the  remittitur  in  the  superior  court, 
and  that  a  retrial  was  demanded  by  him 
and  refused  by  that  court.  (Bx  parte  Gal- 
lagher, 101  Cal.  113.) 

354.  When  the  remittitur  has  been  duly 
and  regularly  issued,  without  inadvertence, 
the  supreme  court  loses  Jurisdiction  of  the 
cause,  and  has  no  power  to  recall  it,  ex- 
cept in  a  case  of  mistake,  or  of  fraud  or 
imposition  practiced  upon  the  court.  (Es- 
tate of  Levinson,  108  Cal.  450.) 

ReonAttitur  not  recaliled  for  fadihire  to 
give  notice  of  motion  to  dismiss  appeal.  See 
ante,  195. 

XIII.  Appeals  from  Inferior  Courts. 

Case,  how  brought  before  appellate  court 
See  Justices  of  the  Peace,  11. 

Justices'  court,  appeal,  effect  of  when  su- 
perior court  had  original  Jurisdiction.  See 
Jurisdiction,  5. 

355.  Where  a  defendant,  sued  in  the  Jus- 
tice's court  of  a  county  having  no  Jurisdic- 
tion of  the  action,  objected  to  the  Jurisdic- 
tion by  a  motion  to  dismiss  the  action,  and 
also  by  special  demurrer,  and  afterwards, 
not  waiving  his  motion  or  demurrer,  in  his 
answer  to  the  merits  pleaded  in  a  separate 
defense  facts  showing  that  the  court  had 
no  Jurisdiction,  if  all  of  his  objections  to 
the  Jurisdiction  were  overruled  and  the  CRse 
determined  upon  the  merits,  the  defendant 
may  appeal  to  the  superior  court  upon 
questions  both  of  law  and  fact,  and  is  not 
bound  to  take  only  the  question  of  Juris- 
diction to  the  superior  court  upon  a  state- 
ment of  the  case.  ((Holbrook  v.  Superior 
Court,  106  Cal.  589.) 

356.  Where  an  appeal  Is  taken  upon  queSf 
tions  of  law  and  fact,  without  a  statement  of 
the  case  or  anything  in  the  record  to  show 
that  the  Justice's  court  exceeded  its  Jurisdic- 
tion, it  is  not  the  duty  of  the  superior  court 
to  reverse  the  Judgment  of  the  Justice's  court 
and  remand  the  cause  with  instructions  to 
certify  a  transcript  thereof  back  to  the  su- 
perior court,  but  it  Is  proper  for  It  to  try 
the  cause  de  aovo.  (Heart  v.  CfeniallMlIop- 
klns  Co.,  103  Cal.  132.) 
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357.  The  superior  court  has  original  Juris- 
diction of  all  questions  pertaining  to  the  title 
or  possession  of  real  property,  and  having 
Jurisdiction  of  the  parties  upon  the  appeal 
from  the  Justice's  court,  may  properly  trj' 
an  issue  as  to  the  possession  and  right  of 
possesBiioin  of  land.  (Hart  y.  Oamalil-Hop- 
kins  Co.,  103  Gal.  132.) 

358.  The  fact  that  Jurisdiction  to  Inquire 
into  the  possession  and  right  of  possession 
of  the  land  upon  which  the  defendant 
agreed  to  locate  the  plaintiff  was  only  inci- 
dentally involved,  and  that  that  qu(  sti'  n 
arose  upon  the  trial  of  the  cause  in  the  su- 
perior court,  does  not  prevent  the  supreme 
court  from  entertaining  Jurisdiction  upon 
appeal  from  the  Judgment  of  the  superior 
court,  where  it  appears  that  the  superior 
court  must  have  decided  the  question  when 
raised  in  order  to  determine  the  cause 
(HeiPt  V.  Oomaflil-HopkifnB  Oo.,  103  Oai.  132.) 

359.  It  is  proper  for  the  superior  court  to 
dispose  of  the  defense  of  want  of  Jurlsdic- 
tlon  before  considering  the  merits  of  the 
case  upon  the  appeal.  (Holbrook  v.  Supe- 
rior Court,  106  Cal.  589.) 

360.  A  party  appealing  from  a  Justice's 
court  must  pay  all  fees  of  the  Justice,  in- 
cluding those  on  the  trial  incurred  by  the 
respondent  as  well  as  by  the  appellant,  and 
those  on  appeal,  before  the  Justice  can  be 
compelled  to  forward  the  papers  to  the 
clerk  of  the  superior  court.  (Webster  v. 
Hanna,  102  Cal.  177.) 

361.  In  an  action  in  the  Justice's  court  to 
enforce  an  assumpsit  for  services  rendered 
at  the  special  instance  and  request  of  mar- 
ried women,  where  the  Judgment  rendered* 
is  not  in  terms  against  their  husbands  or 
the  community  property,  but,  in  contempla- 
tion of  the  pleadings,  is  a  Judgment  whose 
satisfaction  can  only  be  had  from  the  sepa- 
rate property  of  the  wives,  the  husbands 
are  not  parties  adverse  to  their  wives  up- 
on an  appeal  taken  by  the  wives  to 
the  superior  court;  and  the  notice  of  appeal 
need  not  be  served  upon  them  as  adverse 
parties  in  order  to  give  Jurisdiction  to  the 
superior  court- of  the  appeal,  and  its  Juris- 
diction to  determine  the  appeal  cannot  be 
restrained  by  writ  of  prohibition  for  want 
of  such  service.  (Terry  v.  Superior  Ooart 
110  Cal.  85.) 

APPEARANCE. 

Bail.    See  BaiL 

Amicus  curiae.    See  Amicus  Curiae. 

Defaults.    See  Defaults. 

Attorney,  appearance  of.    See  Infancy. 

Authority  to  appear  is  presumed.  See  In- 
fancy, 4. 

Attorney,  appearance  for  infant  is  pre- 
sumed authorized.    See  Infancy,  4. 

Appearance  and  answer  confers  Jurisdic- 
tion.   See  Insanity,  37. 

Waiver  of  form  of  proceedings  by.  See 
Trusts  and  Trustees,  83. 

Want  of,  effect  of  on  Judgment.  See 
Judgments,  43. 

APPLICATION. 
For  insuraaiice.    See  InsuTWDce,  I. 


APPOINTMENT. 
See  Offices  and  Officers. 

Executors  and  administrators,  appoint- 
ment of.  See  Executors  and  Administra- 
tors. 

Guardian,  appointment  of.  See  Guardian 
and  Ward,  I. 

Guardian  ad  litem,  appointment  of.  See 
Guardians  at  Litem. 


See 


APPORTIONMENT. 

Street  assessment,  apportionment  of. 
Streets,  VII,  1. 

'  Funds  of  society,  apportionment  of. 
Unincorporated  Associations,  Y. 


APPRAISEMENT. 

Interest  depends  upon,  when.  See  Inter- 
est, 14,  et  seq. 

Failure  to  file,  removal  of  executor.  See 
Executors  and  Administrators,  56. 

APPROPRIATIONS. 

Appropriation  acts.  See  Constitutional 
Law,  III,  4. 

Orphan  asylum,  appropriation  for.  See 
Oiphan  Asylums. 

Veterans'  home,  appropriation  for.  See 
Veterans'  Home. 

Water,  appropriation  of.  See  Water- 
courses, VIII,  1. 

APPROVAL. 

Claims  against  city.  See  Municipal  Cor- 
porations. 

Claims  againsi  estate,  approval  of.  See 
Estates  of  Deceased  Persons,  II.  2,  b. 

Selection  of  public  lands,  approval  of. 
See  Public  Lands,  1. 

APPURTENANCES. 

Meaning  of.    See  Mortgages,  26. 

Water  right  as  appurtenant.  See  Water- 
courses,  VIII,  1. 

Ditch  ajs  appurtenant.  See  WaitorciomiM» 
20.  et  seq. 

Canal  and  pipe  line  pass  as  appurte- 
nances.   See  Deeds,  28. 

£)a8eme«nt«  of  way  by  necessity  piass  as. 
See  Easements,  26-28. 

Yard  is  appurtenant  to  warehouse.  See 
Slander,  3. 

ARBITRATION. 

Submission  of  tax  to  arbitration.  See 
Taxation,  III. 

Agent  to  purchase  cannot  submit  price  to 
arbitration.    See  Agency,  8. 

ARCHITECTS. 

Power  to  erect  building  includes  power  to 
employ  architect.    See  Powers. 

1.  Where  an  architect  contracted  to  fur- 
nish all  necessary  general  drawings,  spedfl- 
cations,  and  details  for  the  construction  of  a 
building  for  a  commission  of  two  and  one- 
half  K>er  cent  upon  the  total  cost  of  con- 
struction, he  cannot  be  limited  to  a  com- 
mission on  the  cost  of  construction  merely 
as  far  as  the  building  had  proceeded  when 
his  employment  terminated,  and  where  the 
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complaint  upon  such  contract  contained  also 
a  qnautum  memit  oount,  and  the  oonrt 
fonnd  that  the  value  of  the  seryices  was 
the  same  sum  as  that  claimed  under  the  con- 
tract, such  finding  disposes  of  any  question 
of  contention  about  the  contract.  (Havens 
V.  Donahue,  111  Cal.  297.) 

2.  Where  there  was  no  agreement  be- 
tween the  architect  and  the  employer  that 
the  plans  of  the  building  or  the  employer's 
intention  to  erect  the  same  should  not  be 
published,  the  employer  when  sued  for  the 
services  of  the  architect,  cannot  counter- 
claim damages  alleged  to  have  resulted  to 
the  employer  in  the  loss  of  tenants  upon  the 
building  site,  by  reason  of  the  facts  coming 
to  their  knowledge  through  the  publication 
of  the  drawing  of  the  proposed  building  by 
the  architect.  (Havens  v.  Donahue,  111  Oal. 
207.)  / 

3.  Where  it  appears  that  the  mlslocation 
of  the  chimneys,  instead  of  being  attribu- 
table to  the  architect,  arose  from  the  delay 
of  the  employer  in  determining  to  change 
the  top  floor  from  an  office  floor  to  a  photo- 
graph gallery,  and  that  the  architect  had 
furnished  him  with  a  gallery  plan  showing 
the  chimneys  in  the  right  location  for  that 
purpose,  before  any  contract  was  let,  but 
the  chimneys  were  subsequently  built  upon 
the  oflSce  plan,  before  the  gallery  plan  was 
adopted  by  the  employer,  at  which  time 
there  was  no  remedy  for  what  had  been 
done,  the  employer  cannot  charge  the  archi- 
tect with  damages  for  tlie  mlslocation  of 
the  chimneys.  (Havens  v.  Donahue,  111  Cal. 
297.) 

ARGUMENTATIVE  INSTRUCTIONS. 
See  Instructions,  IV. 

ARGUMENTS. 

See  Criminal  Law,  X,  5. 

Counsel,  arguments  of.  See  Appeals,  XI, 
2. 

Amicus  curise.    See  Amicus  Curiae. 

Improper  language  in  argument  of  dis- 
trict attorney.    See  Criminal  Law,  110. 

Refusal  to  hear  oral  argument.  See 
Pleading  and  Practice,  63. 

ARMY. 

See  Veterahs*  Home. 

ARRAIGNMENT. 
See  Criminal  Law,  IX. 

ARREST. 

See  Ball;  Criminal  Law,  V. 

Judgment,  arrest  of,  effect  of.  See  Crim- 
inal Law,  121. 

Trespasser,  carrier  cannot  arrest.  See 
Common  Carriers,  35. 

Evidence  relating  to.  See  Criminal  Law, 
X,  3,  h. 

ARSON. 

See  Criminal  Law,  XI,  1. 
Charge  of.    See  Slander. 


ARTICLES. 

Of  incorporation.    See  Corporations.  II,  1. 
Articles  of  association  form   a  contract. 
See  Unincorporated  Associations,  1. 

ASSAULT. 

[This  title  treats  of  assault  on  its  civil 
side  only.  For  the  criminal  doctrines  relat- 
ing to  assault,  see  Criminal  Law.] 

Evidence  of  cha,racter.    See  Character,  3. 

Trespasser,  assault  on.  See  Trespass,  1, 
et  seq. 

1.  In  a  civil  action  for  assault  and  bat- 
tery, evidence  of  the  general  reputation  of 
the  defendant  for  peace  and  quiet  is  not  ad- 
missible. (Vance  v.  Richardson,  110  Cal. 
414.) 

2.  Where  an  infirm  old  man,  with  a  pas- 
sion for  fiowers,  In  passing  a  garden  with 
the  gate  open,  went  in  and  commenced  to 
pick  some  flowers,  whereupon  the  owner  of 
the  garden,  rushing  into  it,  beat  him  very 
severely  with  a  cane  over  the  head,  neck, 
shoulders,  and  back,  without  any  request  to 
leave,  or  any  warning  whatever,  whereby 
he  was  severely  injured,  and  never  recover- 
ered  therefrom,  the  owner  was  guilty  of  an 
unlawful  act  in  thus  assaulting  and  beating 
the  old  man.  (Chapell  v.  Schmidt.  104  Cal. 
511.) 

3.  In  such  case  a  verdict  of  damages  in 
the  sum  of  two  thousand  five  hundred  dol- 
lars is  not  an  excessiv««  verdict.  (Chapell  v. 
Schmidt,  104  Cal.  511.) 

4.  Where  the  answer  alleges  a  prior  tres- 
pass on  the  garden  of  the  defendant  on  a 
previous  day  specified,  and  that  defendant 
then  gently  laid  his  hands  upon  the  plain- 
tiff, and  used  no  more  force  than  was  rea- 
sonably necessary  to  remove  him,  a  ques- 
tion as  to  whether  plaintiff  had  been  seen 
to  go  on  the  premises  on  a  prior  day  to  that 
specified  in  the  answer  is  not  relevant;  and, 
if  the  ruling  of  the  court  in  excluding  the 
answer  were  erroneous,  it  would  be  harm- 
less where  it  appears  that  other  evidence 
was  Introduced  to  show  that  plaintiff  had 
previously  committed  similar  trespasses  on 
the  same  premises.  (Chapell  v.  Schmidt,  104 
Cal.  511.) 

5.  In  an  action  to  recover  damages  for  an 
assault  and  mayhem,  by  biting  off  a  finger 
of  the  plaintiff,  where  the  trial  court  found 
that  the  defendant  willfully  and  violently 
assaulted  the  plaintiff  and  inflicted  the  in- 
juries complained  of,  and  the  flnding  is  not 
questioned  upon  appeal,  the  refusal  of  the 
trial  court  to  admit  testimony  upon  the  part 
of  the  defendant  as  to  his  reputation  for  be- 
ing peaceable  and  quiet  was  not  prejudi- 
cial error.    (Anthony  v.  Grand,  101  Cal.  235.) 

ASSAULT  TO  MURDER. 
See  Criminal  Law,  XI,  2. 

ASSAULT  WITH  DEADLY  WEAPON. 
See  Criminal  Law,  XI,  2. 

ASSESSMENTS. 
See  Corporations,  V,  5;  Insurance,  III. 
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ASSESSMENTS— ASSIGNMENTS  OF  CX>NTRACTS.   1. 


Distinction  between  taxation  and.  See 
Taxation. 

Property,  assessment  of.  See  Taxation, 
IV. 

Insolvent  national  bank,  assessment  by 
controller.    See  Banks  and  Banking,  24-26. 

Notice  in  cases  of,  suffldency  of.  See  Ooo.- 
stitutional  Law,  9,  et  seq. 

Last  day  to  pay  falling  on  holiday,  ef- 
fect of.    See  Holidays. 

Sewer,  assessment  for.    See  Sewers,  2. 

By  irrigation  district.  See  IrrlgatioB  Dis- 
trict, IV. 

Street    See  Streets,  VII. 

Reclamation  assessments.  See  Swamp 
and  Overflowed  Lands,  IV,  3. 

Assessment  work  on  claim.  See  Mines 
and  Mining,  II. 

ASSESSOBS. 
See  Taxation,  IX. 
Statute  relating  to  compensation  of  asses- 
sors.   See  Gonstitntional  Law,  37. 

ASSIGNMEJNTS. 

See  Assignments  for  the  Benefit  of  Credi- 
tors; Assignments  of  Contracts. 
Trial,  assignment  of  cases  for  trial.    See 
Pleading  and  Practice,  59. 

ASSIGNMENTS  FOR  THE  BENEFIT  OF 

CREDITORS. 

Creditors'  rights  only  considered  when 
they  are  parties.    See  Mortgages,  168. 

Recording  of  assignment  in  wrong  book, 
effect  of.    See  Registration,  6. 

Rights  of  mortgagee  in  possession  as 
against  assignee.  See  Mortgages,  167,  et 
seq. 

1.  An  assignment  for  the  benefit  of  the 
creditors  of  an  insolvent  debtor  is  suflft- 
dently  recorded  within  the  meaning  of  the 
Civil  Code,  as  against  nonconsenting  credi- 
tors, if  it  is  acknowledged,  or  proved  and 
certified,  like  transfers  of  real  property,  and 
deposited  in  the  recorder's  office  with  the 
proper  officer  for  record;  and  is  not  invalid- 
ated by  want  of  record  in  the  proper  book 
of  records.  (Watkins  v.  Wilhoit,  104  Cal. 
395.) 

2.  The  fact  that  a  creditor  not  Included  in 
the  assignment,  nor  consenting  thereto,  is 
secured  by  mortgage  does  not  prevent  such 
creditor  from  having  a  right  to  object  to  the 
assignment,  but  the  statute  renders  the  as- 
signment void  as  against  any  creditor  of  the 
assignor  not  assenting  thereto,  without  any 
exception,  express  or  implied,  as  to  credi- 
tors secured  by  mortgage,  (Sfibichi  v. 
C^iase,  108  Cal.  81.) 

3.  Distinction  between  mortgage  and  such 
an  assignment  considered.  (Sabiehi  v. 
Chase,  108  Cal.  8%.) 

4.  A  conveyance  to  a  trustee  for  the  bene- 
fit of  certain  creditors  of  the  grantor,  to  the 
exclusion  of  other  creditors  not  assenting 
thereto,  is,  in  legal  effect,  a  void  assignment 
for  the  benefit  of  the  creditors  specified,  the 
debtor  having  divested  himself  of  the  title 
to  the  property,  and  of  all  control  over  it, 
and  the  fact  that  the  conveyance  provides 
for  the  payment  of  the  surplus,  if  any,  after 


tb^  debts  are  paid,  to  the  graato^r,  does  not 
<^bli^i9guiah  the  contjmct  as.  one  of  security 
only,  but  the  reservation  of  an  interest  in 
the  si\n>^us  merely  and  not  in  the  property 
Itself,  piarkfi  tl^e  transaction  more  clearly  as 
an  assignment  for  the  benefit  of  creditors. 
(Sabiehi  V.  Chase,  108  Cal.  8L) 

«  5.  The  provisions  of  section  3432  of  the 
Civil  Code  allowing  a  debtor  to  pay  one 
creditor  in  preference  to  another,  or  to  give 
to  one  creditor  security  in  payment  of  his 
demand  in  preference  to  another,  must  be 
construed  in  connection  with  the  provialooA 
of  section  3457  of  the  same  code,  that  an  as^ 
slgnmept  for  the  benefit  of  creditors  is  void 
as  against  any  creditor  of  the  assignor  not 
consenting  thereto,  if  It  giives  a  preference 
of  one  debt  or  class  of  debts  over  anothei^ 
and  the  livw  must  be  construed  as  virtually 
saying  to  the  debtor  that  he  '  may  give  a 
preference  by  paying  or  securing  a  creditor, 
but  such  preferred  payment  or  security 
must  not  take  the  form  of  an  assignment  for 
his  benefit    Sabiehi  v.  Chase,  108  CaL  81.) 

6.  Where  an  insolvent  debtor  has  turned 
over  all  assets  to  two  sureties  upon  a  note 
of  the  debtor,  in  consideration  that  such 
sureties  shall  pay  all  indebtedness  of  the  in- 
solvent, including  the  note  upon  which  they 
were  sureties,  the  refusal  of  the  holder  of 
the  note  to  release  the  debtor  therefrom 
does  not  operate  as  a  fraud  upon  the  other 
creditors  who  consented  to  release  the  in- 
solvent, and  to  accept  the  assignees  of  the 
defendant  as  sole  debtors,  and  the  note  may 
be  enforced  against  the  prli^cipal  debtor. 
(White  V.  Beer,  106  Cal.  9.) 

ASSIGNMENTS    OF    CONTRACTS. 

I.  How  Made  and  What  Subject  of. 

II.  Assignments  for  Collection  or  as  Secur- 
ity. 

HI.  What  Passes  by;  Reservations  in. 
IV.  Notice  of;  Rights  of  Assignees  and  Ac- 
tions by. 

Mechanics'  liens,  assignment  of.  See 
Mechanics'  Liens,  V. 

Mortgage,  assignment  of.  See  Mortgages, 
IX. 

Contractor,  assignment  by.  See  Bul'dlnff 
Contracts,  IV. 

Disbarred  attorney,  right  of  to  take  as- 
signment of  claim",  gee  Attorney  and  Cli- 
ent, 22,  23. 

Averment  of  damages  to  assignee,  when 
immaterial.    See  Sales,  44. 

I.  How  Made  and  What  Subject  of. 

Right  to  avoid  contract  is  not  assignable. 
See  Corporations,  1(>4,  et  seq. 

Right  to  sue  for  fraud,  whether  assigna- 
ble.   See  Fraud,  13. 

Expectancy  may  be  assigned.  See  Hz- 
pectandes. 

Lien,  assignability  of.    See  Liens. 

Trustees,  powers  of  to  assign  contract. 
See  Trusts  and  Trustees,  43. 

Right  of  action  to  recover  money  pnid  Is 
assignable.    See  Contracts,  51. 

Choses  in  action,  how  sold.  See  Chbses  In 
Action. 


ASSIGNMEJNTS  OF  CONTRACTS.  I.  II,  III,  IV. 
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1.  An  equitable  assisrnment  of  a  demand 
may  be  effected  by  means  of  an  Instrument 
having  the  form  of  an  order  or  bill  of  ex- 
change, drawn  by  the  creditor  upon  tho 
debtor  for  the  full  amount  of  the  Indebted- 
ness, when  such  is  the  intention  of  the 
drawer  and  payee,  and  it  is  not  essential 
that  the  intention  to  make  such  assignment 
should  appear  upon  the  face  of  the  order  or 
bill  of  exchange.  (Lawrence  Nat.  Bank  v. 
Kowalsky,  105  Cal.  41.) 

Ajssignment  for  collection,  what  snfBclent 
to  pass  title.    See  post,  II. 

2.  Assignability  of  things  in  action  is  now 
the  rule;  nonassignability,  the  exception; 
and  this  exception  is  confined  to  wrongs 
done  to  the  person,  the  reputation,  or  the 
feelings  of  the  injured  party,  and  to  con 
tracts  of  a  purely  personal  nature,  like 
promises  of  marriage.  (Rued  v.  Cooper,  109 
Cal.  682.) 

II.  Assignments  for  Collection  or  as  Secur- 
ity. 

Street  assessment,  assignment  of  as  secur- 
ity.   See  Streets,  VII,  6. 

Allowed  claims  may  be  assigned  for  pur- 
pose of  suit.  See  Estates  of  Deceased 
Persons.  28. 

3.  An  assigninent  of  a  claim  may  be  made 
for  tbe  purpose  of  having  it  Included  In  a 
suit  for  collection  with  a  claim  belonging 
to  the  plaintiff,  and  to  avoid  the  expense 
and  trouble  of  a  second  suit,  and  where  the 
customary  words  of  assignment  are  used, 
and  a  money  consideration  Is  expressed,  th*» 
assignment  Is  sufQcIent  to  pass  the  title  to 
the  transferee,  which  can  be  availed  of  by 
him,  or  by  the  representatives  of  the  es- 
tate In  enforcing  payments.  (Hopkins  v. 
Contra  Costa  County,  106  Cal.  566.) 

4.  In  case  of  the  assignment  of  an  open 
.  account  as  security  for  money  paid  by  the 

assignee  for  the  benefit  and  on  account  of 
the  assignor,  the  power  of  collection  by  the 
assignee  is  so  coupled  with  an  mterest  In  the 
account  as  to  prevent  the  assignor  from  do- 
ing any  act  to  impair  the  rights  of  the  as- 
signee to  collect  the  account  for  his  reim- 
bursement, and  it  is  not  competent  for  the 
assignor  to  deprive  the  assignee  of  this 
right,  either  by  collecting  the  account,  or  by 
assigning  it  to  another  person,  who  has 
knowledge  of  the  previous  assignment. 
(Works  V.  Merritt,  105  Cal.  467.) 

5.  An  assignment  of  contracts  for  the  con- 
struction of  a  section  of  seawall,  thorough- 
fare, and  wharf,  and  for  the  excavation  of 
a  cellar,  as  security  for  money  advanced, 
accompanied  by  a  power  of  attorney  to  the 
assignee  to  collect  the  money  to  become  due 
under  the  contracts,  is  merely  a  pledge  of 
the  contracts,  creating  a  lien  thereon,  sub- 
ject to  which  the  title  and  general  property 
in  the  pledge  remains  in  the  pledgor;  and 
such  pledge  and  lien  Imply  no  obligation  on 
the  part  of  the  pWdgee  to  perform  or  to  pay 
for  the  work  which  the  pledged  contracts 
required  to  be  performed  by  the  pledgors, 
and  the  pledgee  is  not  liable  to  an  action 
of  assumpsit  by  employees  of  the  pledgors 


for  work  and  labor  performed.      (Stone  v. 
Owens,  105  Cal.  292.) 

6.  The  assignee  of  a  contract  who  re- 
ceives the  assignment  as  collateral  security 
for  money  loaned  does  not  accept  the  benefit 
of  the  original  contract  otherwise  than  as 
pledgee,  and  does  not  become  a  party  to  the 
original  contract,  nor  obligate  himself  to 
pay  for  work  done  under  the  ccmtract. 
(Stone  V.  Owens,  106  Cal.  292.) 

III.  W'bat  Passes  by;  Reeperv^ions  in. 

7.  The  assignment  of  a  note  of  the  cor- 
poration given  to  secure  a  loan  carries  with 
It  the  debt  of  the  corporation  for  the  money 
loaned,  and  sustains  a  finding  that  the  note 
and  the  original  debt  passed  by  assignment 
to  the  plaintiff.  (Knowles  v.  Sandercock, 
107  Cal.  629.) 

8.  Where  an  assignment  of  accounts  is 
made  by  a  corporation  reserving  a  right  to 
collect  a  certain  sum  to  use  In  Its  business, 
the  burden  of  proof  Is  upon  a  subsequent 
assignee  of  the  corporation  with  notice  of 
tbe  rights  of  the  prior  assignee  to  show  that 
the  corporation  had  not  collected  the  sum 
reserved.    (Works  v.  Merritt,  105  Cal.  467.) 

9.  A  reservation  of  moneys  in  an  assign- 
ment of  all  the  accounts  of  a  corporation, 
which  is  limited  to  a  sum  to  be  collected  by 
It,  does  not  confer  a  right  upon  the  corpora- 
tion to  make  a  subsequent  assignment  of 
the  accounts.  (Works  v.  Merritt,  105  Cal. 
467.) 

IV.  Notice    of;    Rights  of    Assignees,    and 

Actions  by. 

Want  of  notice.    See  Counterclaim,  2. 

Setoff  after  notice  of  assignment.  See 
Setoff,  2. 

Mandamus  lies  to  compel  substitution  of 
disbarred  attorney  taking  assignment.  See 
Attorney  and  Client,  2,  3. 

Assignee  can  recover  amount  paid  only, 
when.    See  Corporations,  194. 

Assignment  of  street  contract  takes  cum 
onere.    See  Streets,  62. 

Certificate  of  purchase,  assignee  of,  rights 
of.    See  Swamp  and  Overflowed  Lands,  5. 

Trade  name,  assignment  of.  and  rights  of 
assignee.    See  Trademarks,  10,  et  seq. 

10.  Where  a  claim  for  goods,  wares,  and 
merchandise,  sold  and  delivered  to  a  corpor- 
ation, has  been  assigned  to  another  person, 
and  notice  of  the  assignment  given  to  the 
corporation,  a  subsequent  settlement  of  ac- 
counts with  the  assignor  cannot  relieve  the 
corporation  from  its  liability  for  the  debt 
previously  transferred  to  the  assignee.  (Mc- 
Carthy V.  Mt.  Tecarte  Land  and  Water  Co., 
110  Cal.  687.) 

11.  An  assignee  of  a  sum  due,  who  pur- 
chases in  good  faith  and  for  value,  takes  the 
assignment  free  from  the  latent  equities  of 
third  persons  of  which  he  has  no  notice. 
(First  National  Bank  of  Bridgeport,  Ohio  v. 
Perris  Irrigation  DIst.,  107  Cal.  55.) 

12.  The  written  assignment  of  an  open  ac- 
count vests  In  tbe  assignee  the  legal  right  to 
collect  the  same,  whether  such  assignment 
is  in  absolute  ownership,  or  for  the  mere 
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purpose  of  collection,  either  as  agent  of 
the  assignor,  or  as  security  for  the  perform- 
ance of  an  obligation  to  the  assignor  from 
the  assignee.  (Works  y.  Merrltt,  105  Gal. 
467.) 

Assignee's  po^er  of  ooilectian,  assignor 
cannot  impair.    See  ante,  II. 

13.  Where  an  action  was  brought  against 
an  insolvent  corporation  to  enforce  a  yen- 
dor's  lien  upon  its  property  for  unpaid  pur- 
chase money  due  from  its  grantor  to  his 
vendor,  and  the  claim  was  assigned  by  the 
vendor  to  a  third  party  prior  to  Judgment, 
but  the  action  was  continued  to  judgment  in 
the  name  of  the  vendor  for  the  benefit  of 
the  assignee,  the  assignee  is  entitled  to  en- 
force the  judgment  lien  for  the  amount 
paid  by  him  to  the  vendor,  as  prior  to  the 
lien  of  subsequent  judgments  in  favor  of 
other  creditors  of  the  corporation.  (Bon- 
ney  v.  TlUey,  109  Cal.  846.) 

14.  In  an  action  by  an  assignee  tx>  reoovetr 
a  balance  of  an  account  parol  evidence  Is 
admissible  to  show  that  a  written  assign- 
ment of  the  claim  sued  on,  which  omitted  to 
name  any  assignee,  was  intended  to  effect 
the  assignment  to  the  plaint;^ff,  and  that  the 
assignor  had  In  fact  made  a  parol  assign- 
ment to  him.  and  that  the  omission  of  his 
name  from  the  writing  was  unintentional. 
(Owen  V.  Meade,  104  Cal.  179.) 

15.  Where  the  complaint  sets  out  an  order 
or  draft  drawn  upon  the  defendant  by  his 
creditor,  payable  to  the  order  of  the  cashier 
of  the  plaintiff,  and  alleges  that  the  claim  of 
the  creditor  was  for  goods  sold  and  deliv- 
ered to  the  defendant,  and  the  said  draft 
was  sold  and  delivered  by  said  creditor  to 
the  plaintiff,  and  that  he  thereby  assigned 
and  transferred  his  claim  against  the  said 
defendant,  though  it  is  informal  and  argu- 
mentative as  to  the  fact  of  assignment 
of  the  drawer's  demand  against  the  defend- 
ant for  goods  sold  and  delivered.  Is  not 
wholly  silent  as  to  the  fact  of  such  assign- 
ment, and  any  defect  in  it  can  only  be 
reached  by  a  special  demurrer,  but  the  com- 
plaint states  sufQcient  facts  to  support  a 
judgment  In  favor  of  the  assignee  as  against 
a  general  demurrer.  (Lawrence  Nat.  Bank 
v.  Kowalsky,  105  Cal.  41.) 

ASSISTANCE. 

Refusal  to  set  aside  writ  can  only  be  re- 
viewed on  appeal.    See  Mandamus,  1. 
Writs  of  restitution.    See  Ejectment,  12. 

ASSOCIATIONS. 
See  Unincorporated  Associations. 

ASSUMPSIT. 

Architect,  assumpsit  by,  for  services.  See 
Architects,  1,  2. 

Auditor  is  liable  to,  when.  See  Auditors, 
C;   Statute  of  Tilmltatlons,  14. 

City  Is  liable  to  action  of.  See  Municipal 
Corporations,  52. 

Wharfinger,  action  of  assumpsit  lies 
against  for  negligence.    See  Wharves,  7. 

Action  for  money  had  and  received  lies  to 
recover  deposit  when.  See  Vendor  and  Ven- 
dee IH. 


Services,  who  liable  for.  See  Contracts, 
30,  et  seq. 

Complaint  etajtee  cause  of  actiom  agabist 
board  of  education,  when.    See  Schods.  8, 

Implied  contract,  pleading  of.  See  Con- 
tracts, 65. 

Defendant  entitled  to  trial  by  jury.  See 
3  ury  and  Jurors,  1. 

1.  Whenever  one  man  has  In  his  hands  the 
money  of  another  which  he  ought  to  pay 
over,  he  Is  liable  to  an  action  for  money 
had  and  received,  although  he  has  never 
seen  or  heard  of  the  party  who  has  the  right; 
and  when  the  fact  Is  proven  that  he  has 
the  money,  if  he  cannot  show  that  he  has  a 
legal  or  equitable  ground  for  retaining  It, 
the  law  creates  the  privity  and  the  promise. 
(Chung  Kee  v.  Davidson,  102  Cal.  188.) 

2.  An  action  for  money  had  and  received 
Is  based  upon  a  promise,  ezpresa  or  Im- 
plied, to  pay  the  money  to  the  plaintiff,  and 
the  complaint  must  allege  the  failure  of 
the  defendant  to  pay  the  money,  which 
constitutes  the  breach  of  the  contract,  and, 
falling  to  make  such  averment.  Is  insufll- 
clent  as  a  complaint  for  money  had  and  rer 
celved.  (London  ana  L,  F.  I.  Co.  v.  LiebeB, 
105  OaL  206.) 

ST  A  count  in  a  complaint  alleging  that 
the  defendant  is  Indebted  to  the  plaintiff  in 
a  certain  sum  of  money*  on  account  of  work, 
labor,  and  services  performed  at  the  request 
of  the  defendant  and  that  the  defendant  has 
not  paid  the  same,  nor  any  part  thereof,  is 
not  subject  to  the  objection  upon  general 
demurrer  that  It  is  not  stated  by  whom  the 
work  was  performed,  whether  by  the  plain- 
tiff or  some  other  person.  (Smith  v.  Waite. 
103  Cal.  372.) 

4.  A  complaint  In  action  of  assumpsit  to 
recover  a  specified  sum  on  account  of  work 
done  and  labor  performed,  and  on  account  ot 
goods,  wares,  and  merchandise  sold  and  de- 
livered, is  not  subject  to  a  demurrer  for 
uncertainty  upon  the  ground  that  the  com- 
plaint does  not  state  how  much  of  the  sum 
sued  for  was  due  for  work  and  labor,  and 
how  much  for  goods,  wares,  and  merchan- 
dise.   (Farwell  v.  Murray,  104  Cal.  464.) 

5.  A  complaint  in  assumpsit  which  states 
a  cause  of  action  need  not  set  forth  the 
Items  of  the  account;  but,  If  the  defendant 
desires  more  particular  Information  as  to 
the  items,  he  may  demand  a  bill  of  particu- 
lars.   (Farwell  v.  Murray,  104  CaL  464.) 

6.  The  rules  of  pleading  are  general,  and 
are  designed  to  embrace  all  persons,  natural 
or  artificial,  capable  of  suing  or  being  sued, 
and  the  common  counts  may  be  used  in 
an  action  of  assumpsit  against  a  munlciiMLl 
corporation.  (Brown  v.  Board  of  ESduca- 
tion,  108  Cal.  531.) 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant,  TI. 

ASYLUMS. 
S^c  Blind  Asylums;  Orphan  Asylums. 

ATTACHMENTS. 
Fees.    See  Costs. 
Garnishment.    See  Garnishment 


ATTACHMENTS. 


Telegraph,  attachment  by.  See  Telegraph 
Companies,  2,  5. 

1.  Proceedings  by  attachment  are  stat- 
utory ajid  special,  and  .the  proyislons  of  the 
statute  must  be  strictly  followed  or  no 
illpbts  wm  be  aicquitred  thereunder  (Ru- 
dolph y.  Saunders,  111  Gal.  233.) 

2.  In  an  action  upon  a  contract  for  the 
purchase  of  shares  of  bank  stock,  by  the 
terms  of  which  it  was  agreed  that  upon 
wirty  days'  notice  the  defendants  would  pur- 
chase the  stock  at  an  agreed  price  per  share, 
with  Interest  from  the  time  of  the  inyest- 
ment.  In  consideration  of  a  subscription  by 
the  plaintiff  for  the  same  number  of  shares 
of  bank  stock,  a  complaint  setting  up  the 
contract  and  alleging  that  plaintiff  gaye  the 
defendants  the  required  notice,  and  offered 
to  dellyer  the  stock  to  them,  and  demanded 
that  they  purchase  the  same  and  pay  there- 
for the  agreed  price  per  share  and  interest, 
and  that  defendants  refused  to  accept  and 
pay  for  the  stock  or  perform  their  agree- 
ment, shows  that  the  action  is  founded  upon 
an  express  contract  for  the  direct  payment 
of  money,  upon  which  an  attachment  may 
be  issued.    (Flagg  y.  Dare,  107  Cal  482.) 

3.  The  residence  referred  to  by  the  attach- 
ment law  is  an  actual,  as  contradistin- 
guished from  a  constructiye,  or  legal,  resi- 
dence or  domicile.  (Egener  y.  Juch,  101  Gal. 
105.) 

4.  An  order  dissolying  an  attachment 
against  the  defendants  as  nonresidents  wUl 
be  affirmed  where  the  affidavits  used  on  the 
motion  conflict  as  to  where  their  legal  resi- 
dence was  at  the  date  of  the  attachment, 
and  It  appears  that  they  were  then  actually 
engaged  in  the  state  in  professional  work, 
and  were  served  personally  in  the  state  with 
summons.    (Egener  v.  Juch,  101  Gal.  106.) 

Order  dissolving,  time  for  appeal.  See  Ap- 
peals, 35. 

5.  The  same  particularity  of  statement  Is 
not  required  in  an  affidavit  for  the  issuance 
of  a  writ  of  attachment  as  in  a  complaint. 
<0'Conor  v.  Roark,  108  Gal.  173.) 

6.  The  statute  requires  the  affidavit  for 
attachment  to  specify  only  the  amount  of 
Indebtedness,  and  not  the  amount  of  plain- 
tiff's demand  in  the  complaint.  (0*Gonor  v. 
Roark,  108  Gal.  178.) 

7.  An  affidavit  stating  conjunctively  that  the 
amount  of  indebtedness  is  "over  and  above 
all  legal  setoffs  and  counterclaims,"  is  a  suf* 
fldent  compliance  with  the  requirement  of 
the  statute  that  the  indebtedness  must  be 
shown  to  be  "over  and  above  all  legal  Retofls 
or  counterclaims."  (O'Conor  v.  Roark,  108 
Gal.  173.) 

8.  The  fact  that  the  statement  of  the 
amount  of  indebtedness  in  an  affidavit  for 
attachment  expresses  only  the  principal 
sum,  whereas  the  demand,  as  stated  In  the 
complaint  and  in  the  writ  of  attachment,  is 
of  the  same  principal  sum  with  interest 
thereon  from  a  si)eclfled  date  at  the  rate  of 
seven  per  cent  per  annum,  does  not  disclose 
a  substantial  variance  between  the  affidavit, 
complaint,  and  writ  In  respect  of  the  inter- 
est where  the  nature  of  the  indebtedness  is 
sufficiently  stated  In  the  affidavit  to  show  in 


legal  effect  that  it  draws  legal  interest  from 
the  date  of  its  maturity.  (O'Gonor  v.  Koark, 
108  Gal.  173.) 

9.  It  is  not  necessary  thai  an  affidavit  for 
attejchmeut  Bhould  state  wihethetr  ube  eon- 
tract  for  the  payment  of  money  is  express 
or  implied,  and  an  affidavit  showing  that  the 
defendants  are  indebted  to  the  plaintiff  in  a 
specified  sum  upon  a  contract  for  the  direct 
payment  of  money  is  sufficient.  (Flagg  v. 
Dare,  107  GaL  482.) 

10.  The  general  rule  is,  that  where  the 
claim  of  the  prior  attaching  creditor  is  for  a 
bona  fide  debt  without  tinge  of  fraud,  an  ob- 
jection to  the  attachment  proceedings  on  the 
ground  of  the  impropriety  of  the  affidavit  for 
the  attachment  can  be  successfully  made 
only  by  the  defendant  in  the  attachment 
suit.     (Shea  v.  Johnson,  101  Gal.  455.) 

11.  An  affidavit  for  attachment  in  a  suit 
by  a  receiver  of  a  national  bank.  In  the 
heading  of  which  the  title  of  the  action 
showing  the  representative  character  of  the 
plaintiff  as  receiver  is  prefixed,  but  the  body 
of  which  gives  his  name  without  his  repre- 
sentative title  and  states  'that  he  is  the 
plaintiff  in  the  above-entitled  action."  and 
that  the  defendant  "is  Indebted  to  him"  In  a 
specified  sum,  must  be  construed  to  mean 
that  the  affiant  is  the  plaintiff  named  as 
receiver  in  the  title  of  the  action,  and  that 
the  defendant  is  indebted  to  him  as  charac- 
terized in  the  title  of  the  action;  and  the 
affidavit  sufficientisr  complies  with  the  re- 
quirement of  section  538  of  the  Gode  of  Givil 
Procedure  that  it  shall  show  that  the  de- 
fendant Is  indebted  to  the  plaintiff.  (O'Gonor 
V.  Roark,  108  Gal.  173.) 

12.  A  sheriff,  in  order  to  justify  the  seiz- 
ure under  a  writ  of  attachment  of  personal 
property  found  in  the  possession  of  a  stran- 
ger to  the  suit  claiming  title  thereto,  must 
show  a  judgment  or  prove  the  debt  for 
which  judgment  is  demanded;  and,  to  do  so, 
the  papers  In  the  attachment  suit  are  not 
sufficient.    (Brown  v.  Gline,  109  Gal.  156.) 

13.  The  interest  of  the  mortgagor  in  the 
property  conveyed  as  security  is  subject  to 
attachment,  and  a  subsequent  sale  thereof 
under  a  judgment  recovered  against  the 
grantor  relates  back  to  the  time  of  levy 
of  the  attachment.  (Godfrey  v.  Monroe,  101 
Gal.  224.) 

Mortgaged  property,  attachment  of.  See 
Mortgages,  XV,  6. 

14.  Goods  stared  In  a  warehouse  are  suf- 
ficiently levied  upon  under  a  writ  of  attach- 
in  out  by  taking  actual  possession  of  them 
and  placing  them  in  charge  of  a  keeper,  and 
the  return  of  the  officer  may  be  aided  by 
parol  evidence  showing  that  he  remained  in 
posscFSion  of  the  goods  by  his  keeper.  (Sins- 
helmer  v.  Whitely,  111  Gal.  878.) 

15.  A  growing  crop  must  be  attached  as 
personal  property  not  capable  of  manual 
delivery,  by  leaving  with  the  person  in  pos- 
session thereof  a  copy  of  the  writ,  and  a  no- 
tice that  such  property  is  attached,  pursu- 
ant to  subdivision  5  of  section  542  of  the 
Gode  of  Givil  Procedure,  and  a  constable's 
return  of  an  attachment  showing  that  he 
attached  snch  crop  by  taking  it  into  his  cus- 
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tody,  18  insufficient  to  show  a  yalid  leyy  of 
the  attachment.  (Rudolph  v.  Saundells.  Ill 
Cal.  233.) 

Land  subject  to  mortgage,  attachment  of, 
effect  on  of  foreclosure  stale.  See  Mortgages, 
127. 

Attachment  has  priority  over  unrecorded 
chattel  mortgage.    See  Mortgages,  154. 

Produce  on  farm  fraudulently  convej'ed, 
attachment  of.  See  Fraudulent  Convey- 
ances, 13. 

School  district  cannot  be  attached.  See 
Schools,  26. 

Payment  IniX)  court,  money  is  attoJch- 
able.    See  Interpleader. 

Attachment  will  not  lie  against  insolvent 
bank.    See  Banks  and  Banking,  40,  41. 

Adverse  claims  against  property  garnished, 
proceedings  on.  See  Supplementary  Pro- 
ceedings. 

Exemptions.    See  Exemptions. 

Lien,  how  affected  by  appeal.  See  Appeals. 
35. 

16.  A  complaint  in  an  action  to  subordin- 
ate a  prior  attachment  lien  of  the  defend- 
ant, to  a  subsequent  attachment  lien  of  the 
plaiiiitiffs,  upoo  the  ground  tha.t  the  affidanrlt 
of  the  defendant  that  the  debt  was  unse- 
cured, was  false,  and  stating  that  his  suit 
was  for  rent,  and  that  he  had  retained  a 
lien  upon  personal  property  in  possession  of 
the  debtor  on  the  leased  premises,  but  stat- 
ing no  facts  from  which  the  court  could  see 
that  some  particular  kind  of  lien  did  exist 
on  personal  property  out  of  possession  of  the 
defendant,  and  not  attacking  the  justness  or 
validity  or  good  faith  of  the  debt  to  the  de- 
fendant, does  not  state  a  cause  of  action. 
(Shea  V.  Johnson,  101  Cal.  455.) 

17.  The  fact  that  the  debtor  before  the  is- 
suance of  the  plaintiff's  attachment  con- 
fessed judgment  to  the  defendant,  upon 
w^hich  an  execution  was  issued  and  levied 
upon  the  property  in  question,  and  also  gave 
to  the  defendant  a  bill  of  sale  of  i)ersonal 
property  without  a  change  of  possession,  it 
not  appearing  that  the  judgment  was  con- 
fessed for  more  than  was  Just  and  legally 
due.  or  that  the  value  of  the  property  was 
greater  than  the  just  claim  of  the  defend- 
ant, cannot  injure  the  plaintiffs  or  entitle 
theui  to  subordinate  the  prior  Hen  of  defend- 
ant's attachment  to  a  subsequent  lien  of 
plaint! flTs  attachment.  (Shea  v.  Johnson. 
101  Cal.  455.) 

18.  The  mere  filing  of  a  petition  for  an  ad- 
judication of  insolvency  by  creditors  against 
an  alleged  insolvent  debtor  does  not  dis- 
solve an  attachment,  and  is  not  ground  for 
the  dissolution  thereof  by  the  court;  and  the 
fact  that  the  creditor  who  issued  the  writ 
of  attachment  is  uniting  with  other  creditors 
in  prosecuting  the  insolvency  proceedings  is 
not  ground  for  such  dissolution.  (Bertz  v. 
Turner,  102  Cal.  672.) 

Attaching  creditor  can  Intervene  in  suit  by 
prior  attaching  creditor.  See  Intervention,  5. 

Attaching  creditor  may  intervene  In  stock- 
holder's suit  against  insolvent  corporation. 
See  Intervention,  4. 

ATTESTATION. 
See  Evidence,  2. 
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I.  Powers,  Liabilities,  and  Compensation 
of  Attorney. 

II.  Substitution  of  Attorney. 

III.  Disbarment  of  Attorney. 

I V.  Partnerships  between  Attorneys;  Herein 

of  Notice  to  or  Death  of  Partner. 

Amicus  curiae.    See  Amicus  Curiee. 

Arguments  of  counsel.  See  Appeals,  XI^ 
2;  Criminal  Law,  X,  5;  Pleading  and  Prac- 
tice, 63. 

Appointing  special  counsel  to  collect  taxes. 
See  Taxation,  VI,  2. 

Special  counsel,  power  to  hire.  See  Super- 
visors, 5. 

Right  of  criminal  to  counsel.  See  Crim- 
inal Law,  VI. 

Power  of  president  to  employ  attorney. 
See  Corporations,  135,  136. 

Directions  as  to  attorney  In  will.  See 
Wills,  VIII,  4. 

Prosecution  on  advice  of  attorney.  See 
Malicious  Prosecution,  IV. 

Allegation  on  advice  of  attorney  as  fraud. 
See  Homesteads,  44  . 

Default  not  set  aside  for  default  of  at- 
torney.   See  Defaults,  13. 

Privileged  communications.  See  Privile-red 
Communications,  4,  et  seq. 

I.  Powers,  Liabilities,  and  Compensation  of 

Attorney. 

Embezzlement  by  attorney,  what  is  not. 
See  Criminal  Law.  167,  et  seq. 

Publication  of  notice  of  foreclosure  sale, 
attorney  cannot  control.    See  Mortgages,  119. 

Stipulations.    See  Stipulations. 

Stipulation  for  attorney's  fee,  effect  of  on 
r.ote.    See  Bills  and  Notes,  2. 

1.  Although,  as  a  general  rule,  a  stipula- 
tion of  an  attorney  will  be  presumed  to  have 
i^'^'^n  authorized  by  the  client,  yet,  when  the 
adverse  party,  as  well  as  the  court,  is  aware 
that  the  attorney  is  acting  In  direct  opposi- 
tion to  his  client's  instructions  or  wishes, 
the  reason  of  the  rule  ceases,  and  the  court 
ought  not  to  act  upon  the  stipulation,  nor 
can  the  adverse  party  claim  the  right  to  en- 
force a  judgment  rendered  by  reason  there- 
of.   (Knowl1»n  v.  Mackenzie,  110  Oafl.  183.) 

2.  For  the  purpose  of  prosecuting  and  de- 
fending an  action  the  authority  of  an  attor- 
ney ordinarily  terminates  with  the  entry  of 
•judgment  except  for  the  purpose  of  enforc- 
ing it,  or  seeking  to  have  it  set  aside  or  re- 
versed; and,  when  the  judgment  has  once 
been  entered  under  the  direction  of  the  court, 
the  rights  of  the  client  have  been  deter- 
mined, and  the  attorney  ceases  to  have  any 
authority  to  consent  to  its  modification,  to 
the  prejudice  of  the  client,  without  his  con- 
sent.   (Knowlton  v.  Mackenzie,  110  Cal.  183.) 

3.  A  legatee  named  in  a  will  cannot  main- 
tain an  action  to  recover  for  alleged  negli- 
gence of  an  attorney  employed  by  the  testa- 
tor to  draw  the  will  In  so  drawing  it  as  not 
to  express  legally  the  desires  or  direction  of 
the  testator  as  to  the  exclusion  of  grand- 
children, by  which  exclusion  the  legatee 
would  have  been  benefited,  and  In  fur- 
ther causing  the  legatee  to  l>ecome  one  of 
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the  Biibscriblng  witnesses,  thus  rendering  the 
will  void  as  to  him;  and  a  complaint  of  such 
legatee  seeking  to  recoTer  damages  from 
the  attorney  for  such  alleged  negligence 
does  not  state  a  cause  of  action.  (Buckley 
V.  Gray,  110  Cal.  339.) 

4.  Where  an  attorney  has  been  guilty  of 
no  fraud  or  collusion,  nor  of  any  malicious 
or  tortious  act,  he  is  liable  only  to  the  client 
employing  him  for  any  injury  arising  from 
mere  negligence,  however  grosB,  and  can- 
not be  held  liable  to  a  third  party  with  whom 
he  had  no  privity  of  contract.  (Buckley  v. 
Gray,  110  Cal.  339.) 

5.  The  terms  of  the  contract  of  employ- 
ment of  an  attorney  to  draft  ^a  will  are  dis- 
tinct from  the  terms  of  the  will;  and  the  fact 
that  the  will  may  be  intended  for  the  benefit 
of  a  third  person  does  not  make  the  contract 
of  employment  of  the  attorney  a  contract 
made  expressly  for  his  benefit  (Buckley  v. 
Gray,  110  Cal.  839.) 

6.  Any  ultimate,  consequential  injui-y  to 
the  legatees  by  the  negligence  of  the  attor- 
ney in  not  drafting  the  will  according  to  the 
testator's  Intention,  however  great  It  may 
be.  is  damnum  absque  injuria  against  which 
the  courts  cannot  relieve.  (Buckley  v.  Gray, 
110  Cal.  339.) 

7.  The  general  rule  is  that  counsel  fees  are 
not  recoverable  by  a  successful  party  in  an 
action  either  at  law  or  in  equity,  except  in 
enumerated  instances  where  they  are  ex- 
pressly allowed  by  statute.  (Miller  v.  Kehoe, 
107  Cal.  340.) 

8.  Counsel  fees  may  be  allowed  in  equity 
in  an  action  for  the  preservation  or  distribu- 
tion of  a  fund  where  all  the  parties  have  a 
common  interest;  but  a  plaintiff  who  brings 
suit  for  himself  and  others  interested  with 
him  cannot  recover  counsel  fees  against  a 
defendant  who  denies  the  right  of  each  and 
all  of  the  plaintiffs,  and  sets  up  in  himself 
an  adverse  and  independeait  title  to  the  thing 
in  litigation.    (Miller  v.  Kehoe,  107  Cal.  340.) 

9.  The  defendant,  being  the  owner  of  cer- 
tain Judgments  against  a  drainage  district, 
organized  under  the  act  of  April  23,  1880, 
entered  into  an  agreement  with  the  plaintiff 
whereby  the  latter  undertook  to  collect  them, 
for  which  service.  If  successful,  the  defend- 
ant agreed  to  pay  him  a  certain  sum  of 
money.  At  the  time  the  agreement  was 
made.  It  had  been  determined  by  the  su- 
preme court  that  the  drainage  act  was  un- 
constitutional, and  that  the  district  hajl  no 
legal  existence.  In  1885  the  legislature 
passed  an  act  making  an  appropriation  for 
the  payment  of  claims  which  had  arisen 
under  the  drainage  act,  and  the  defendant, 
without  the  knowledge  or  consent  of  the 
plaintiff,  employed  another  person,  who  pre- 
sented the  defendant's  claims  to  the  board 
of  examiners,  and  secured  their  payment. 
The  board  of  examiners  refused  to  recog- 
nize the  Judgments  as  evidence  of  the 
amoimt  of  compensation  to  which  the  de- 
fends nt  was  entitled,  but  allowed  his  clnlms 
for  the  same  amounts  as  specified  In  the 
Judgments.  Held,  that  the  claims  allowed 
by  the  board  of  examiners  were  the  same  as 
these   which    the   plaintiff   had    been   em- 

Cal,  Dig  Far,  Vol.  IV.— 4 


ployed  to  collect.    (Craddock  v.  O'Brien,  104 

CaL  217.) 

10.  In" an  action  by  the  plaintiff  to  recover 
the  agreed  compensation  for  collecting  the 
claims,  the  burden  of  proof  is  on  the  defend- 
ant of  showing  that  the  plaintiff  had  aban- 
doned the  collection  of  the  claims,  either  ex- 
pressly or  by  such  lack  of  effort  as  would 
reasonably  show  an  abandonment.  (Crad- 
dock V.  O'Brien,  104  Cal,  217.) 

11.  Under  a  complaint  alleging  an  uncon- 
ditional agreement  to  pay  a  certain  sum  of 
money  for  the  plaintiff's  services  as  an  at- 
torney, and  that  the  services  were  reason- 
ably worth  such  sum,  evidence  of  an  agree- 
ment to  pay  that  amount  on  a  contingency 
and  the  happening  of  the  contingency  is  in- 
admissible, as  is  also  evidence  as  to  the  rea- 
sonableness of  the  contingent  agreement. 
(Owen  V.  Meade,  104  Cal.  179.) 

Fees  of  attorney  for  executor.  See  Execu" 
tors  and  Administrators,  V. 

Counsel  fees,  when  allowed.  See  Injunc- 
tions, 8-10. 

Fee  of  attorney,  whether  recoverable  on 
dissolution  of  injunction.    See  Injunctions, 

7. 

Attorney's  fee,  allowance  of  to  guardian. 
See  Guardian  and  Ward,  16. 

Counsel  fees  in  bankruptcy  proceedings. 
See  Bankruptcy  and  Insolvency,  IV. 

Suit  to  enforce  mechanics'  lien,  attorney 
fees  in.    See  Mechanics'  Lien,  YII,  3. 

Attorneys'  fees  in  foreclosure.  See  Mort- 
gages XIII,  7. 

Counsel  fees  in  suit  to  collect  delinquent 
tax.    See  Taxation,  VI,  3. 

Provision  relating  to  fee.  See  Mortgages, 
V. 

Counsel  fees  not  allowed  in  condemnation 
proceedings.    See  Eminent  Domain,  11. 

Attorney's  fee  not  allowed  on  suit  to  set 
aside  fraudulent  conveyance.  See  Fraudu- 
lent Conveyances,  31. 

Fee  oanoiot  be  made  a  lien  on  foreclocraire. 
See  Mortgages,  111. 

Power  to  allow  fee  where  one  sues  for 
many.    See  Corporations,  51. 

Contract  for  services,  when  entire.  See 
Contracts.  28. 

Fee,  default  admits  reasonableness  of 
claim  for.    See  Bills  and  Notes,  49. 

Counsel  fees,  sureties  are  not  liable  for, 
when.    See  Suretyship,  25,  et  seq. 

Note  for  fee  sufficiently  shows  damages 
for  pursuit  of  property,  when.  See  Replev- 
in, 8. 

Conflicting  evidence  as  to  value  of  services 
not  reviewed.  See  Executors  and  Adminis- 
trators, 43. 

Discretion  of  court  In  fixing  fee,  whether 
reviewed.    See  Appeals,  248. 

Allowance  of  fee  in  partition  not  reviewed 
where  evidence  confilctlng.    See  Partitloii, 

19. 

II.  Substitution  of  Attorney. 

12.  Where,  upon  a  change  of  officers  of  a 
banking  corporation,  the  attorneys  repre- 
senting it  are  dismissed,  and  a  new  attorney 
appointed,  the  new  attorney  appointed  is 
entitled  to  be  substituted  as  attorney  in  a 
proceeding  brought  by  the' bank  for  a  writ 
of  prohibition,  seeking  to  annul  and  prevent 
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the  proceedings  of  the  superior  court  in  the 
matter  of  appointment  of  a  receiver  in  a 
creditor's  suit  against  the  bank,,  and  the  at- 
torneys dismissed  have  no  right  to  raise  the 
objection  that  the  new  attorney  appointed 
by  the  bank  was  also  attorney  for  the  re- 
ceiver, and  that  the  bank  has  retained  him 
as  its  attorney  in  order  to  dismiss  the  pro- 
hibition proceeding,  which  it  has  a  right  to 
do.  (People's  Home  Savings  Bank  v.  Supe- 
rior Court,  104  Cal.  649.) 

III.  Disbarment  of  Attorney. 

Rehearing  in  disbarment  cases.  See  New 
Trial,  Z 

New  'trial,  rtgiht  to,  in  ddsbamnenit  proceed- 
ings.   See  New  Trial,  2. 

13.  An  attorney  at  law,  who,  as  attorney 
for  the  administratrix  of  the  estate  of  a  de- 
ceased person,  has  betrayed  the  confidence 
of  his  client,  and  induced  her  by  false  rep 
pcfsentations  and  pretenses  to  deliver  to  him 
money  belonging  to  the  estate,  which  he  has 
appropriated  to  his  own  use,  and  refused  to 
pay  over  upon  her  demand,  or  upon  order  of 
the  probate  court,  is  guilty  of  an  inexcusable 
and  flagrant  violation  of  the  sworn  duties 
of  an  attorney,  and  should  be  disbarred 
therefor.    (Matter  of  Bunls,  101  Oal.  624.) 

14.  Upon  an  application  for  the  disbar- 
ment of  an  attorney  by  a  former  client,  who 
accuses  the  attorney  of  fraudulently  appro- 
priating money,  in  so  far  as  the  allegations 
made  tend  to  show  that  the  accused  attor- 
ney has  been  guilty  of  a  criminal  oCTense, 
the  charge  will  not  be  investigated  by  the 
supreme  court  until  after  regular  proceed- 
ings in  the  courts  having  jurisdiction  of  the 
offense.    (Matter  of  Stephens,  102  Cal.  264.) 

15.  Where  the  accuser  has  a  right  to  re- 
cover in  a  civil  action  the  money  of  which 
he  claims  to  have  been  defrauded,  this 
court  will  decline'to  iniveetfgate  swch  aohaiige 
by  a  party  complaining  merely  of  a  private 
injury,  until  such  party  has  shown  his  good 
faith  by  first  resorting  to  regular  proceed- 
ings in  the  ordinary  tribunals.  (Matter  of 
Stephens,  102  Cal.  264.) 

16.  Wherean  attorney  has  violated  the  laws 
of  the  state  in  a  matter  distinct  from  his  pro- 
fessional conduct,  and  not  by  virtue  of  his 
office  as  an  attorney,  courts  will  not  enter- 
tain any  proceedings  for  his  disbarment  un- 
til after  he  has  been  convicted  of  the  offense 
charged;  but  when  he  is  charged  with  vio- 
lation of  his  professional  obligations,  either 
to  his  client  or  to  the  court,  it  is  no  defense 
to  a  proceeding  for  his  suspension  or  dis- 
barment that  the  same  transactions  may 
render  him  liable  to  a  criminal  prosecution, 
and  the  court  has  power  to  striKe  his  name 
from  the  roll  of  attorneys,  and  this  power  is 
not  suspended  until  after  his  previous  con- 
viction of  crime,  although  the  court  may  in 
its  discretion  withhold  the  exercise  of  the 
power,  as  the  facts  of  any  particular  case 
may  suggest  would  be  appropriate.  (Ex 
parte  Tyler.  107  Cal.  78.) 

17.  Under  subdivision  1  of  section  287  of 
the  Code  of  Civil  Procedure  the  conviction 
of  an  attorney  of  felony  or  misdemeanor 
involving  moral  turpitude  is  ground  for  his 


disbarment,  whether  such  offense  was  c<Hn- 
mited  in  his  private  capacity  or  by  virtue  of 
his  professional  relation;  hut  there  is  no  lim- 
itation upon  the  power  of  the  court  for  the 
removal  or  suspension  of  an  attorney  who 
has  been  guilty  of  any  violation  oi  the  oath 
taken  by  him,  or  of  his  duties  as  an  attorney 
under  subdivision  2  of  section  284,  and  it  is 
immaterial  whether  evidence  offered  in  sup- 
port of  charges  under  said  second  subdi- 
vision would  have  sustained  an  inaictment 
or  not.    (Ex  parte  Tyler,  107  Cal.  78.) 

18.  The  court  being  authorized  to  enter- 
tain charges  against  an  attorney  of  violating 
his  professional  duties,  irrespective  of  any 
civil  or  criminal  proceedings  against  him, 
the  bar  of  the  statute  of  limitations  against 
a  civil  or  criminal  proceeding  is  an  immate- 
rial element.    (Ex  parte  Tyler.  107  Cal.  78.) 

10.  Where  an  attorney  at  law  has  filed  in 
the  supreme  court  a  brief  in  which  he  has 
violated  his  duty  as  an  attorney  by  the  use 
of  unwarrantable  language  in  assailing  a 
justice  of  the  supreme  court,  with  intent  to 
commit  a  contempt  of  the  court  and  by  pal- 
pably attempting  to  influence  the  decision  of 
the  court  by  appeals  to  the  supposed  tim- 
idity of  its  justices,  the  attorney  guilty  of 
the  same  should  be  suspended  from  his  of- 
fice as  an  attorney  at  law.  (Matter  of  Phil- 
brook,  105  Cal.  471.) 

20.  A  judgment  of  the  supreme  court  that 
an  attorney  has  been  guilty  of  a  violation  of 
his  duty  as  attorney  and  counselor,  and  of 
his  oath  of  office  as  such,  is  a  judicial  deter- 
mination of  that  fact,  by  reason  of  which  the 
court  is  estopped  from  subsequently  investi- 
gating the  sufficiency  or  legal  effect  of  the 
proofs  to  establish  the  charge;  and  a  subse- 
quent denial  of  a  motion  to  modify  the  judg- 
ment is  also  a  conclusive  determination  that 
the  court  did  not  exceed  its  authority  In 
rendering  the  judgment  (Ex  parte  Tyler, 
107  Cal.  78.) 

21.  An  accusation  for  the  removal  of  an 
attorney  or  counselor  must  be  verified  by 
the  oath  of  some  person,  to  the  effect  that 
the  charges  therein  contained  are  true;  and 
an  accusation,  merely  upon  information  and 
belief,  that  is  not  supported  by  the  affidavit 
of  the  informant,  is  insufficient:  nor  is  such 
an  accusation  sufficiently  verified,  by  stat- 
ing that  the  same  is  true  of  the  affiant's 
knowledge,  except  as  to  the  matters  therein 
stated  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 
(Matter  of  Hudson,  102  Cal.  467.) 

22.  A  judgment  of  suspension  of  an  attor- 
ney at  law  only  prevents  his  appearance  in 
court  when  he  represents  another,  and  does 
not  extend  to  prevent  an  appearance  for  him- 
self upon  a  cause  of  action  In  his  own  favor, 
or  which  has  been  transferred  to  him  in 
good  faith;  but  the  superior  court  is  bound 
to  give  due  effect  to  the  judgment  of  the 
supreme  court  suspending  the  attorney,  and 
to  inquire  whether  the  transfer  is  genuine 
or  simulated  merely  to  evade  the  judcrment 
of  the  court,  and  the  trial  coairt  should  firsit 
sn  tisf y  itself  not  only  that  the  rights  of  the 
adverse  party  would  be  protected  under  the 
substitution  of  the  assignee,  but  also  that 
the  transfer  was  not  simulated,  or  an  Inva- 
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fAon  of  the  Jadgment  of  suspensioii.    (Phil- 
brook  y.  Superior  Court,  111  Cal.  31.) 

23.  Wbere  the  order  refusing  to  allow  a 
suspended  attorney  to  appear  in  his  own 
person  for  the  purpose  of  prosecuting  a 
cause  of  action  assigned  to  him.  is  not  based 
upon  any  finding  that  the  assignment  was 
not  made  in  good  faith,  but  was  made  after 
declared  recognition  by  the  court  of  the  good 
faith  and  sufficiency  of  the  assignment,  a 
writ  of  mandate  will  issue  compelling  the 
court  to  allow  him  to  conduct  personally  in 
hJh  own  interest  and  behalf  and  on  the  part 
of  the  nominal  plaintiff  the  cause  of  action 
assigned  to  him.  (Philbrook  y.  Superior 
Court,  111  Cal.  31.) 

TV.  Partnerships  between  Attorneys;  Here- 
in of  Notice  to  or  Death  of  Partner. 

24.  An  attorney  is  an  agent  for  his  client 
within  the  scope  of  his  employment,  and  two 
or  more  attorneys  practicing  together  as 
copartners  are  Joint  agents  as  to  the  busi- 
ness transacted  for  their  clients  as  such  co- 
partners, and  actual  notice  to  one  of  two 
or  more  such  point  agents  is  constructlye 
notice  to  all.  (Wittenbrock  y.  Parker,  102 
Cai  03.) 

25.  Where  two  attorneys  are  engaged  as 
copartners  in  the  practice  of  law.  the  knowl- 
edge acquired  by  one  member  of  the  firm, 
obtained  while  transacting  such  business 
and  relating  thereto,  is  constructlye  notice 
to  the  firm.  (Wittenbrock  y.  Parker,  102 
CaL  83.) 

26.  Where  one  of  a  firm  of  attorneys  or 
Joint  agents  is  merely  chargeable  with  con- 
structlye notice  of  a  transaction  had  with 
his  copartner  or  co-agent,  but  has  no  actual 
knowledge  thereof,  a  new  client  or  principal 
who  employs  him  specifically  for  the  trans- 
action of  other  business  is  not  bound  by 
such  constructlye  notice.  (Wittenbrock  y. 
Parker.  102  Cal.  93.) 

27.  Where  one  of  a  firm  of  attorneys  made 
a  mistake  in  the  satisfaction  of  a  prior  mort- 
gage, which  mistake  was  wholly  unknown 
to  his  copartner,  who  subsequently  at  the 
reciuest  of  another  client  examined  and  re- 
ported upon  the  title,  and  prepared  notes  and 
mortgages  for  him  upon  the  same  land, 
upon  which  money  was  adyanced  without 
actual  knowledge  of  the  rights  of  the  prior 
mortgagee,  the  subsequent  mortgngee  Is  not 
chargeable  with  constructlye  notice  of  the 
mistake  in  the  release  and  satisfaction  of 
the  prior  mortgage.  (Wittenbrock  y.  Parker. 
102  Cal.  93.) 

2S.  The  employment  of  a  firm  of  attorneys 
to  conduct  a  litigation  is  so  far  for  the  per- 
sonal seryices  of  all,  that  upon  the  death  of 
one  member  of  the  firm  the  client  may  elect 
to  consider  the  employment  as  terminated; 
but  the  oDtlon  to  declare  the  contract  ter- 
minated for  such  a  cause  Is  with  the  client, 
and,  if  he  does  not  do  so,  but  is  willing  to  in- 
trust the  surylyor  with  the  further  manage- 
ment of  the  litigation  In  which  the  firm  was 
employed,  the  surylyor  is  bound  to  complete 
the  nnflntofhed  contract  for  the  benefit  of  the 
partnership,   without   cornpenpatlon.    unVss 


otherwise    agreed    between    the    partners. 
(Little  y.  Caldwell,  101  Cal.  553.) 

20.  When  a  i>artnership  between  attorneys 
at  law  is  dissolved  by  the  death  of  one  part- 
ner, the  surylyor  is  entitled  to  his  own  fu 
ture  earnings  and  is  not  required  to  make 
an  allowance  in  the  settlement  of  the  part- 
nership for  the  goodwiill  of  the  partDear^hlp, 
or  for  the  profits  of  future  business  Intrusted 
to  him  by  former  clients  of  the  firm;  but  a 
contract  for  a  contingent  fee  in  an  action 
which  a  client  of  the  firm  permits  the  sur- 
yiylng  partner  to  complete,  must  be  yiewed 
by  a  court  of  equity  as  an  asset  of  the  part- 
nership.   (Little  y.  Caldwell,  101  Cal.  553.) 

30.  Where  the  contract  for  such  contingent 
fee  is  modified  after  the  death  of  the  de- 
ceased partner,  so  as  to  relleye  the  clients 
from  some  of  its  burdens.  In  consideration  of 
which  tne  suryiying  partner  is  to  receiye  an 
Increased  compeiUBation  in  the  eyent  of 
final  success,  the  estate  of  the  deceased 
partner  is  entitled  to  share  in  the  contingent 
fee  to  the  extent  giyen  by  the  contract  in  its 
original  form,  and  the  suryiying  partner 
will  be  permitted  to  retain  the  increased 
compensation  giyen  in  the  modified  contract, 
by  reason  of  the  increased  personal  risk 
which  he  assumed.  (Little  y.  Caldwell,  101 
Cal.  553.) 

31.  Where  the  suryiying  attorney  has  paid 
a  sum  to  third  parties  for  attorney's  fees  in 
the  prosecution  of  the  action  in  which  th3 
contingent  fee  was  recoyered.  the  partner- 
ship is  properly  chargeable  with  its  propor- 
tion of  the  sum  thus  paid;  but  the  suryiying 
partner  is  personally  chargeable  with  the 
costs  of  litigation  assumed  by  him.  in  con- 
sideration of  which  he  becomes  entitled  to 
retain  the  increased  compensation  giyen  by 
the  modified  contract  (Little  y.  CaldwelL 
101  Cal.  553.) 

32.  The  suryiying  partner  may  be  made 
accountable  for  the  share  of  the  estate  of 
the  deceased  partner  in  the  contingent  fee 
after  it  has  been  collected,  at  the  suit  of  the 
widow  of  the  deceased  partner,  where  no 
other  action  for  the  same  cause  has  been 
brought  by  the  executor  or  administrator, 
and  it  appears  that  the  widow  is  entitled  to 
the  entire  estate  of  her  deceased  husband. 
(Little  y.  Caldwell,  101  Cal.  553.) 

ATTORNEY  GENERAL. 

Right  to  enjoin  insolyent  bank  from  con- 
tinuing business.  See  Banks  and  Banking. 
36,  37. 

Counsel  fees  cannot  be  allowed  to  assist- 
ant engaged  by.    See  Taxation.  48. 

ATTORNEYS  IN  FACT. 
See  Agency. 

AUDITORS. 

Not  compelled  to  audit  claim  under  void 
statute.    See  San  Francisco.  4. 

Duty  to  audit  demand.  See  San  Francisco, 
19,  20. 

Liable  In  apsumpslt  for  money  had  and  re- 
ceived.   See  Statute  of  Limitations,  14. 

Action  against  for  money  had  ana  received 
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when  barred.    See   Statute  'of  Limitatlans, 
14. 

Act  relating  to  <jompensatlon  of,  when  not 
special.    See  Constitutional  Law,  29. 

1.  The  auditor  is  not  justiiled  in  showing 
any  favoritism  by  auditing  the  claim  of  one 
person  in  preference  to  that  of  another,  upon 
the  theory  that  there  may  not  be  sufficient 
money  In  the  treasury  to  meet  ail  demands 
upon  it.  (San  Francisco  v.  Broderick,  111 
Cal.  302.) 

2.  Section  182  of  the  County  Government 
Act  allows  to  the  auditor  of  counties  of  the 
twentieth  class,  in  addition  to  his  salary, 
one  clerk  at  a  monthly  salary  fixed  by  that 
section,  and  does  not  require  the  auditor  to 
pay  the  salary  allowed  by  the  statute  for  the 
clerk  out  of  uis  own  salary;  but  if  he  em- 
ploys more  than  theone  clerk  allowed,  or  pays 
a  higher  salary  than  that  allowed  he  must 
pay  the  same  out  of  the  salary  allowed  to 
him.    (Farnum  v.  Warner,  104  Cal.  677.) 

3.  The  fourth  subdivision  of  section  182 
of  the  County  Government  Act  regulates 
the  salary  of  the  auditor  in  a  manner  not 
objectionable  upon  any  constitutional 
ground.    (Farnum  v.  Warner,  104  Cal.  677.) 

4.  It  is  no  part  of  the  official  duties  of  a 
county  auditor  to  receive  from  the  license 
tax-collector  money  collected  by  him  for  li- 
cense taxes  due  the  county;  and,  if  he  does 
so,  and  fails  to  account  therefor  to  the 
county  treasurer,  the  sureties  on  his  official 
bond,  conditioned  for  the  faithful  perform- 
rxnce  by  him  of  all  "official  duties  required 
of  him  by  law,"  are  not  liable  for  the  defal- 
cation. (County  of  San  Luis  Obispo  v.  Far- 
num, 108  Cal.  502.) 

5.  Section  16  of  article  XI  of  the  con- 
stitution, to  the  eftect  that  all  moneys 
belonging  to  or  collected  for  the  use 
of  the  county  coming  into  the  hands 
of  any  officer  thereof  shall  be  imme- 
diately deposited  with  the  treasurer,  does 
not  make  the  obligation  of  the  auditor  to 
pay  such  money  to  the  treasurer  an  "offi- 
cial duty,"  within  the  meaning  of  such 
bond.  The  constitutional  provision  only  re- 
lates to  those  officers  who  rightfully  or  offi- 
cially receive  money  for  the  county.  (Coun- 
ty of  San  IjuIs  Obispo  v.  Farnum,  108  OaL 
562.) 

6.  The  money  so  received  by  the  auditor 
belongs  to  the  county,  and  may  be  recover- 
€  d  by  It  In  an  action  against  him  for  money 
had  and  received.  (County  of  San  Luis 
Obispo  V.  Farnum,  108  Cal.  562.) 

7.  The  provision  of  section  41  of  the 
County  Government  Act  requiring  a  claim 
presented  to  the  board  of  supervisors  to  be 
Itemized,  "giving  names,  dates,  and  partic- 
ular services  rendered,"  before  it  can  be  al- 
lowed, is  directed  to  the  board  of  supervis- 
ors alone,  and  there  Is  no  provision  in  th«i 
act  giving  the  auditor  a  revisory  control 
over  their  action;  but  the  auditor  is  in  duty 
bound  to  draw  his  warrant  in  favor  of  ev- 
ery i^erson  whose  claim  has  been  legally 
examined,  allowed,  and  ordered  to  be  paid 
by  the  board  of  supervisors;  and  the  provi- 
sions of  sections  45  and  114  of  the  act  do 
not  Justify  him  in  withholding  a  warrant 


merely  because  the  clerk  has  not  certified 
the  items  of  the  claim,  or  the  liability  for 
which  it  was  allowed;  but  it  Is  his  duty  lu 
such  case  to  ascertain  by  Inquiry  the  nature 
of  the  liability  In  order  to  distinctly  specify 
it  In  the  warrant,  and  that  the  claim  has 
been  allowed  and  ordered  paid  by  the  board 
dt  supervisors,  and,  upon  receiving  such  in- 
formation from  the  county  clerk,  it  Is  his 
duty  to  draw  the  warrant.  (Sehom  v.  Will- 
iams, 110  Cal.  621.) 

AUTHBNTICA  TION. 

Bills  of  exceptions  and  stateibent  on  ap- 
peals, authentication  of.  See  Appeals.  VII» 
1,  d. 

AUTHORITY. 

Agents.    See  Agency. 

Executors.  See  Executors  and  Adminis- 
trators, III,  VI. 

AUXILIARY  LINES. 
See  Common  Carriers. 

AVERAGING. 
Verdict  obtained  by.    See  Verdict,  6. 

BAIL. 

1.  The  condition  of  a  bail  bond  given  up- 
on an  arrest  for  felony  to  appear  for  exam- 
ination before  a  justice's  court  is  substan- 
tially that  the  defendant  will  hold  himself 
amenable  to  the  orders  of  the  court,  and 
when  the  court  considers  a  demurrer  to  the 
complaint  at  the  hour  set  for  the  examina- 
tion the  further  hearing  of  the  demurrer  is 
in  effect  a  continuance  of  the  examination 
until  the  argument  of  the  demurrer  Is  con- 
cluded; and  the  ball  bond  cannot  be  for- 
feited for  failure  of  the  defendant  to  pre- 
sent himself  until  the  demurrer  is  disposed 
of,  or  a  further  order  of  the  court  made. 
(People  ex  rel.  Burnett  v.  Morstadt,  101  Oal. 
379.) 

2.  The  liability  of  the  sureties  upon  a  ball 
Lond  for  the  appearance  of  a  defendant  ac- 
cused of  crime  ceases  when  the  defendant 
Is  taken  into  the  custody  of  the  sheriff  un- 
der an  order  which  the  court  has  the  power 
to  make.  (People  v.  McBeynolds,  102  Oal. 
808.) 

3.  The  vacation  of  an  order  that  the  pris- 
oner be  taken  into  the  custody  of  the  sher- 
iff does  not,  by  operation  of  law,  restore 
the  prisoner  to  the  custody  of  his  sureties, 
whose  responsibility  is  based  upon  their 
custody  of  the  prisoner  bailed,  and  their 
rights  and  powers  under  such  custody. 
(People  V.  McReynolds,  102  Cal.  308.) 

4.  The  fact  that  the  sheriff  had  the  pris- 
oner in  his  custody,  under  the  order,  for  only 
a  short  time,  is  Immaterial.  (People  y.  Mc- 
Reynolds, 102  Cal.  308.) 

BAILMENTS. 
See  Pledges. 

Bailee  of  goods  sold  on  Installments.    See 
Sales,  24. 
Warehousemen.    See  Warehousemen. 

1.  If  a  bailee  has  the  temporary  posses-^ 
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mon  of  property,  holding  the  same  as  the 
property  of  the  bailor,  and  asserting  no  ti- 
tle in  himself,  and  in  good  faith  restores 
the  property  to  the  bailor,  pursuant  to  the 
bailment,  before  h^  is  notified  that  the  troe 
owner  will  look  to  him  for  it,  no  action  will 
He  against  him  for  its  conyersion.  (Steele 
v.  Marslcano,  102  Gal.  B66.) 

2.  A  claim  by  a  bailee  in  his  answer  of  the 
ownership  of  goods  intmsted  to  his  keep- 
ing, and  a  denial  of  any  title  in  his  bailor, 
obviates  the  necessity  of  proving  a  demand 
for  the  goods  before  bringing  suit,  and 
waives  the  omission  of  an  allegation  of  such 
demand.    (Daggett  v.  Gray,  ilO  Cal.  169.) 

BALLOTS. 
See  Elections,  V. 

BANK  COMMISSIONERS. 
See  Banks  and  Banking,  YI. 

BANKRUPTCY  AND  INSOLVENCY. 

I.  Parties  to  Proceedings;   Disqualifica- 
tion of  Judge. 

II.  Insolveincy,  what  Canstituftes;  Peti- 
tion ]j^  Insolvency;  Proceedings, 
when  Commenced. 

III.  Adjudication  of  Insolvency,  Effect  of. 

lY.  Counsel  Fees. 

Y.  Preferences;  Herein  of  Fraudulent 
Conveyances  by  Debtor. 

YI.  Purchase  of  Claims  against  Insolvent. 
VII.  Assignees  and  Receivers,  Powers  and 

Duties  of;  Surrendering  Property. 
VIII.  Discharge  in  Insolvency. 

IX.  Setting   Apart   Homestead    to   Insol- 
vent. • 

Insolvent  act  not  affected  by  provisions 
of  Political  Code.    See  Insurance,  26. 

Assignments  for  creditors.  See  Assign- 
ments for  the  Benefit  of  Creditors. 

Banks,  insolvency  of.  See  Banks  and 
Banking,  VI. 

Insolvency  of  corporations.  See  Corpora- 
tions, IX. 

Insolvency  of  insurance  company.  See 
Insurance,  YI. 

Perjury  by  Insolvent,  insufllcient  proof  of. 
See  Criminal  Law,  336. 

Transfer  of  case  to  different  department, 
effect  of.    See  Corporations,  193, 

E#ect  of  appeal  from  adjudication  of  in- 
solvency as  a  stay.  See  Appeals,  168,  et 
seq. 

Insolvency  proceedings,  appeals  in,  effect 
of.    See  Appeals,  IX,  2. 

I.  Parties  to    Proceedings;    DdsquaittfleartilaQ 

of  Judge. 

Fact  that  a  defendant  has  instituted  bank- 
ruptcy proceedings  does  not  make  him  a 
nominal  party,    i^e  Venue,  10. 

1.  In  a  proceeding  in  insolvency  there  are 
no  parties,  other  than  the  insolvent  himself, 
at  the  time  of  the  adjudication,  or  until  af- 
ter one  or  more  creditors  have  made  proofs 
and  filed  their  claims  against  the  Insolvent; 
and  the  judge  is  not  disqualified,  under  sec- 


tion 170  of  the  Code  of  Civil  Procedure,  to 
make  the  order  of  adjudication,  and  to  fix 
the  day  for  choosing  the  assignee  in  insol- 
vency, upon  the  ground  that  his  son  in  law 
IB  named  in  the  schedule  as  a  creditor  of 
the  insolvent  firm,  and  that  the  assignee  of 
die  insolvent  estate  was  chosen  by  reason 
of  the  son  in  law  having  made  proof  of  the 
daiim.    (Ohlnertte  v.  Oo(nkWn,.105  Oal.  465.) 

II.  Insolvency,  what  Constitutes;  Petition 
in  Insolvency;  Proceedings,  when  Com- 
menced. 

Verification  of  petition  by  officers,  what 
sufildent    See  Banking  Corporations,  175. 

Jurisdiction  in  insolvency,  when  acquired. 
See  Corporations,  185. 

2.  A  debtor  is  insolvent  when  he  is  unable 
to  pay  his  debts  from  his  own  means  as 
ihey  become  due.  (Matter  of  Ramazzlna, 
JIO  Cal.  488.) 

3.  Insolvency  proceedings  are  not  com- 
menced within  the  statute  within  thirty 
days  after  a  transfer  in  pajnment  of  a  debt, 
until  the  filing  of  a  sufficient  petition,  upon 
which  an  order  of  adjudication  in  Insolven- 
cy may  be  made  by  the  court,  and  where  a 
T'Otition  is  denied  or  a  general  demurrer 
Rustalned  to  a  petition  for  insolvency,  a 
Fufflcient  amended  petition  must  be  taken 
to  be  a  new  petition,  and  the  commence- 
ment of  the  proceedings  within  the  stat- 
ute.   (La  Point  V.  Boulware,  104  Cal.  264.) 

4.  A  petition  by  creditors  against  an  in- 
solvent debtor  sufflcientiy  states  a  cause  of 
action,  when  it  shows  that  all  the  creditors 
were  residents  of  the  state  of  California, 
that  the  demands  are  due  and  accrued  in 
this  state,  and  states  the  nature  and 
amount  of  their  several  demands,  and  the 
other  facts  required  by  section  8  of  tne  In- 
solvent Act.    (Matter  of  Close,  106  Cal.  574.) 

5.  Under  section  8  of  the  Insolvent  Act, 
which  prescribes  what  facts  the  petition  of 
ci'edltors  against  an  insolvent  debtor  shall 
set  forth,  a  petition  alleging  a  transfer  of 
the  property  of  the  insolvent  with  intent  to 
hinder,  delay,  and  defraud  his  creditors,  and 
setting  forth  the  name  of  the  grantee,  with 
Ihe  circumstances  of  time,  place,  and  gen- 
eral description  of  the  property  sold,  is  suf- 
ficient, and  is  not  demurrable  because  the 
allegations  of  fraud  are  not  made  more  spe* 
olfic;  and  where  the  petition  also  alleges 
that  the  respondent,  being  insolvent,  and  in 
contemplation  of  insolvency,  sold  and  con- 
veyed a  stock  of  merchandise,  in  the  peti- 
tion described,  it  sufficiently  states  an  act 
of  insolvency  on  the  part  of  the  respondent, 
entitling  the  creditors  to  an  adjudication  of 
his  insolvency.  (Matter  of  Fatten.  110  Cal. 
33.) 

6.  Although  a  petition  in  insolvency  by 
t>flrtners  does  not  directly  allege  that  the 
petitioners  are  partners,  the  absence  of 
such  direct  allegation  is  not  jurisdictional 
where  the  fact  sufficiently  appears  that  they 
are  partners,  taking  the  petition  as  a  whole. 
(Matter  of  Ramazzlna,  110  Cal.  488.) 

7.  The  fact  that  it  appears  from  the  peti* 
tion  that  the  valuation  of  the  partnership 
assets  exceed  the  liabilities  of  the  partner- 
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sbip  does  not  prove  the  Bolvency  of  tne  co- 
partners at  the  time  of  the  filing  of  the 
petition;  and  where  the  petition  discloses 
that  the  partners  individually  are  hopelessly 
insolvent  and  unable  to  pay  the  debts  and 
liabilities  of  the  partnership,  the  petition 
sufficiently  discloses  insolvency  within  the 
purview  of  the  Insolvent  Act.  (Matter  of 
Kamazzina,  110  Cal.  488.) 

III.  Adjudication  of  Insolvency,  Effect  of. 

Filing  petition,  effect  of  on  attachment. 
?oo  Attachmfnts,  18. 

8.  A  proceeding  In  Insolvency  is  a  pro- 
ceeding in  rem,  or  at  least  quasi  in  rem  and 
by  the  adjudication  of  insolvency  the  prop- 
erty of  the  insolvent  debtor  passes  from 
him,  and  comes  unaer  the  control  of  the 
court.    (Rued  v.  Cooper,  109  Cal.  682.) 

9.  An  adjudication  of  insolvency  of  the 
debtor  has  relation  to  the  time  when  the  pe- 
tition was  filed,  and  renders  void  any  inter- 
vening transfer  or  encumbrance  of  the 
property  of  such  debtor.  (State  Investment 
p.nd  Insurance  Co.  v.  Superior  Court,  101 
Cal.  135.) 

Bankruptcy  is  not  a  breach  of  a  cove- 
nant not  to  assign.  See  Landlord  and 
aenant,  80. 

IV.  Counsel  Fees. 

10.  The  law  makes  no  provision  for  an  al- 
lowance from  the  estate  of  an  insolvent 
debtor,  to  employ  counsel  and  pay  expenses 
of  the  litigation  on  his  part,  contesting  the 
cdjudication  of  insolvency.  (Matter  of 
Close,  106  Cal.  574.) 

11.  A  petition  for  counsel  fees  in  a  speci- 
flod  sum,  which  does  not  show  the  nature  or 
value  of  the  estate,  is  insufficient.  (Mattor 
of  Close,  106  Cal.  574.) 

V.  Preferences;  Herein  of  Fraudulent  Con- 
veyances by  Debtor. 

Assignee  cannot  attack  fraudulent  convey- 
ance, when.  See  Fraudulent  Conveyances, 
17. 

Transfers  by  insolvent  out  of  course  of 
business.  See  Fraudulent  Conveyances,  10, 
11. 

Director  of  insolvent  corporation  cannot 
obtain  preference.    See  Corporations,  194. 

12.  Where  insolvency  is  admitted,  and  the 
Intent  to  prefer  one  creditor  over  another  is 
known  on  the  part  ot  the  preferred  creditor, 
the  rule  does  not  apply  that  a  debtor  may 
pay  one  debtor  in  preference  to  another,  or 
five  to  one  creditor  security  for  the  payment 
of  his  demand  in  preference  to  another. 
(Tapscott  V.  Lyon,  103  Cal.  297.) 

13.  Under  section  3432  of  the  Civil  Code  a 
debtor  may  pay  one  creditor  in  preference 
to  another,  or  may  give  one  creditor  secur- 
ity for  the  payment  of  his  demand  in  pref- 
erence to  another,  and  under  the  Insolvent 
Act  such  transactions  are  not  disturbed  un- 
less they  occur  one  month  before  proceed- 
ings in  insolvency  are  commenced.  (La 
Point  V.  Boulware.  104  Cal.  264.) 

14.  If  an  insolvent  debtor  makes  a  sale  of 
Ills  entire  stock  of  merchandise  for  the  pur- 
rose  of  preferring  a  creditor,  and  the  vendee 


is  aware  of  the  intent,  the  sale  is  void  as 
agfidoist  the  openalflon  of  lihe  lufKAvefut  Aiet, 
tliough  the  purchaser  paid  full  value  for  the 
property,  and  the  proceeds  were  applied  to 
the  payment  of  an  hoi^st  debt.  (Tapscott 
V.  Lyon,  103  Cal.  297.) 

15.  An  assignee  in  insolvency  cannot  re- 
cover pei'sonal  property  transferred  by  the 
Insolvent  in  payment  of  a  debt  more  than 
thirty  days  before  the  commencement  of  In- 
solvency proceedings.  (La  Point  v.  Boul- 
ware. 104  Cal.  264.) 

16.  Where  ail  the  facts  are  found  to  ex- 
ist, which,  under  section  55  of  the  Insolvent 
Act,  are  required  to  reader  fraudulent  and 
void  a  transfer  of  lir^erty  from  the  in- 
solvent to  a  creditor  by  way  of  preference, 
except  that  it  is  found  that  the  property 
transferred  consisted  of  lots  with  a  dwell- 
ing-house thereon  worth  three  thousand  five 
hundred  dollars,  where  the  debtor  was  re- 
siding with  his  family,  but  which  had  not 
been  claimed  as  a  homestead  by  a  declara- 
tion by  either  husband  or  wife  at  the  time 
of  the  transfer,  such  premises  are  not  ex- 
empt from  execution,  and  the  assignee  of 
the  insolvent  is  entitled  to  a  decree  cahcel- 
ing  the  conveyance  and  restoring  the  prop- 
erty as  part  of  the  estate  of  the  insolvent 
debtor.  (La  Point  v.  Blanchard,  101  Cal. 
549.) 

17.  In  an  action  by  an  assignee  in  Insol- 
vency to  recover  personal  property,  or  its 
value,  alleged  to  have  been  transferred  by 
the  insolvent  to  the  defendants  within  one 
month  before  the  filing  of  the  petition  in  In- 
solvency, with  a  view  to  give  a  preference 
to  the  defendants,  and  with  reasonable 
cause  by  them  to  believe  that  the  debtor 
was  insolvent,  where  there  is  evidence  tend- 
ing to  show  that  the  defendants  knew  of 
the  insolvency  at  the  time  of  the  transfer, 
and  that  the  transfer  was  intended  to  pre- 
fer them  as  creditors,  the  fact  that  there  is 
other  evidence  for  the  defendants  going  to 
show  that  the  witness  who  has  so  testified 
acted  in  bad  faith  in  the  transaction,  and  is 
not  worthy  of  belief,  and  that  the  transfer 
was  for  another  purpose  without  knowl- 
edge of  Insolvency,  has  no  place  in  discuss- 
ing the  question  as  to  whether  tbere  is  a 
conflict  of  evidence  as  to  the  purposes  for 
which  the  transfer  was  made.  (Chevalier 
V.  Commlns.  106  Cal.  580.) 

18.  Evidence  of  an  alleged  understanding 
between  the  insolv  nt  and  the  defendants, 
who  were  wholesale  creditors  selling  him 
goods  on  credit  with  which  to  carry  on  bus- 
iness, that  he  would  trade  with  no  other 
house,  and  that  if.  at  any  time,  he  failed  in 
the  business  or  should  cease  to  carry  it  on,  he 
should  turn  Ihe  place  and  stock  on  hand 
over  to  the  defendants,  is  only  admissible  on 
the  question  of  the  Intent  of  the  parties  in 
making  the  transfer;  but  such  agreement, 
if  good  between  the  parties,  is  void  aa 
against  creditors,  as  being  in  direct  contra- 
vention of  the  Insolvent  Act,  and  consti- 
tutes no  defense  to  an  action  by  the  assignee 
in  insolvency  to  recover  the  property  trans- 
forred  in  violation  of  the  provisions  of  that 
act.    (Chevalier  v.  Commlns,  106  Cal.  580.) 

19.  A  bill  of  sale  of  an  entire  business 
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and  stock  in  trade  is  not  in  the  ordinary 
course  of  business,  and  is  therefore  prima 
facie  fraudulent  and  void  as  to  the  credit- 
ors of  an  insolvent  debtor  making  such 
transfer.  (Chevalier  v.  Commins,  106  Cal. 
580.) 

20.  A  transfer  by  a  retail  merchant  of  his 
entire  stock  in  trade  is  not  in  the  usual  and 
ordinary  course  of  business,  and  upon  proof 
of  such  transfer  by  an  insolvent  debtor,  the 
burden  of  proof  upon  the  question  of  fraud 
Is  shifted  upon  the  purchaser  to  show  that 
he  was  not  aware  of  the  intent  of  the  ven- 
dor to  make  a  fraudulent  preference  for- 
bidden by  the  Insolvent  Act.  (Tapscott  v. 
Lyon,  103  CaL  297.>%^ 

21.  An  insolvent  debtor  charged  with  hav- 
ing concealed,  smuggled,  conveyed  away, 
and  disposed  of  property  which  should  have 
been  turned  over  to  his  assignee  for  the  ben- 
efit of  his  creditors,  cannot  De  compelled, 
upon  examination  before  the  superior  court, 
to  answer  questions  tending  to  criminate 
himself  under  section  154  of  the  Penal 
Code,  and  if  the  superior  court  commits  him 
for  contempt  for  refusing  to  answer  ques- 
tions concerning  the  fraudulent  aisposal  of 
his  property,  the  imprisonment  is  illegal,  and 
he  must  be  discharged  upon  a  writ  of  ha- 
beas corpus.  (Ex  parte  Clarke,  103  Cal. 
352.) 

22.  A  receiver  in  insolvency  who  is  direct- 
ed to  take  into  nossession  all  the  assets  of 
insolvent  debtor?  and  to  Institute  suit  to 
recover  the  goods  transferred  by  the  insol- 
vent debtors,  has  no  right  as  receiver  to 
seize  goods  in  the  possession  of  a  third  per- 
son, however  manifest  the  fraud  through 
which  they  were  acquired.  (Tapscott  v. 
Lyon,  103  Cal.  :^97.) 

23.  It  Is  the  duty  of  the  receiver  to  de- 
mand goods  fraudulently  transferred  to  a 
third  party,  and,  upon  a  refusal,  to  bring 
suit  for  their  recovery;  and  if  he  takes  the 
property  from  one  not  a  party  to  the  pro- 
ceedings in  which  he  received  his  appoint- 
ment, against  the  will  of  such  party,  he 
does  so  at  his  own  personal  risk,  and  will 
Dot  be  protected  by  the  court  when  not  ax^t- 
tnff  for  .it.    (T>apsc»tt  v.  Lyon,  103  CSal.  2»7.) 

Voluntary  surrender  of  goods  to  receiver. 

See  post,  36,  et  aeq. 

Petition  alleging  fraudulent  conveyance 
by  debtor,  sufficiency  of.    See  ante,  5. 

VI.  Purchase  of  Clcims  against  Insolvent. 

24.  Under  sections  21  and  43  of  the  Insol- 
vent Act  of  1880  a  claim  against  an  insol- 
vent, purchased  by  his  debtor  prior  to  the 
adjudl<:atlon  of  insolvency,  but  with  full 
knowledge  at  the  time  of  the  transfer  of  the 
fact  of  the  Insolvency,  may  be  set  off  by  the 
debtor  against  the  debt  due  from  him  to  the 
insolvent.    (Conroy  v.  Dunlap,  104  Cal.  133.) 

VII.  Assignees  and  Receivers,  Powers  and 
Duties  of;  Surrendering  Property. 

Right  of  assignee  to  recover  money  paid 
on  margin  contract.  See  Survival  of  Ac- 
tions. 

Assignee  in  insolvency  has  no  greater 
rights  than  assignor.    See  Mortgages,  33,  34. 


Prohibition  will  not  i.e  where  property 
sold.    See  Prohibition,  5. 

25.  At  the  time  fixed  for  choosmg  the  as- 
signee there  is  no  judicial  function  to  be  per- 
formed by  the  Judge  of  the  court,  but  the 
election  is  made  by  a  vote  of  the  creditors, 
of  which  the  clerk  keeps  the  minutes,  and 
enters  the  result  upon  the  records  of  the 
court.    (Chinette  v.  Conklin,  105  Cal.  465.) 

26.  The  assignee  In  Insolvency  Is  but  the 
hand  of  the  court,  and,  though  elected  by 
the  creditors,  derives  his  powers  from  and 
discharges  his  duties  under  the  direction  of 
the  court,  and  is,  for  the  purposes  of  the 
proceeding,  an  officer  of  the  court.  (Rued  v. 
Cooper.  109  Cal.  682.) 

27.  If  the  receiver  is  lawfully  in  i)osses- 
slou  of  property  claimed  to  belong  to  the 
insolvent,  he  will  be  regarded  as  the  servant 
of  the  court,  and  his  custody  Is  that  of  the 
court,  and  adverse  claimants  will  not  be  Jus- 
tified in  disturbing  his  possession  without 
leave  of  the  court.  (Tapscott  v.  Lyon,  103 
Cal.  297.) 

28.  The  assignee  is  a  trustee  tor  the  in- 
solvent, and  the  title  to  aii  of  tne  property 
of  the  insolvent  debtor  has  passed  from  the 
insolvent,  and  vested  by  operation  of  law 
in  the  assignee,  as  an  officer  of  the  law  and 
a  trustee  for  the  creditors;  nor  Is  his  title 
restricted  to  property  or  demands  embrac- 
ed In  the  schedule  filed  by  the  Insolvent. 
(Rued  V.  Cooper,  109  Cal.  682.) 

29.  The  court  not  having  lost  Jurisdiction 
of  the  subject  matter  by  the  discharge  of 
the  assignee,  any  loss  of  Jurisdiction  of  his 
person  may  be  restored  by  his  consent. 
(Rued  V.  Cooper,  109  Cal.  682.) 

30.  An  order  discharging  an  assignee 
from  liability  to  creditors  applies  only  to 
matters  appearing  In  his  account  to  which 
the  creditors  have  had  an  opportunity  of 
excepting,  and  cannot  have  the  effect  to  re- 
lieve him  from  responsibility  for  any  prop- 
erty or  right  of  action  not  appearing  In  his 
account,  whether  the  assignee  then  knew 
of  It  or  not.    (Rued  v.  Cooper,  109  Cal.  682.) 

31.  The  efPoct  of  the  discharge  of  an  as- 
signee upon  LUe  filing  of  his  final  account  is 
merely  to  discharge  him  from  liability  as 
assignee  to  any  creditors  of  the  Insolvent 
respecting  the  matters  accounted  for;  but  it 
still  leaves  him  with  all  his  powers  as  trus- 
tee in  case  any  other  property  than  that 
disposed  of  in  his  accounts  should  be  dis- 
covered.   (Rued  V.  Cooper,  109  Cal.  682.) 

32.  The  fact  that  the  assignee  believes 
that  he  has  disposed  of  all  of  the  property 
of  the  Insolvent  and  has  settled  his  account 
does  not  divest  his  title  to  the  property  and 
rights  of  action  of  the  insolvent,  nor  end 
the  proceedings  so  that  they  may  not  be  re- 
vived should  any  other  property  or  right  of 
action  be  discovered,  nor  Is  the  assignee  au- 
thorized or  empowered  to  reassign  or  con- 
vey to  the  insolvent  any  subsequently  dis- 
covered property,  or  to  conceal  the  same,  or 
refuse  to  recover  it  and  distribute  the  pro- 
ceeds among  the  creditors.  (Rued  v.  Coop- 
er, 109  Cal.  682.) 

Assignee  may  procure  ex  parte  order  set- 
ting aside  discharge.    See  post,  43. 
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83.  After  an  adjudication  of  insolvency, 
regardless  of  whether  the  proceeding  is  in 
voluntary  or  Involuntary  insolvency,  the  In- 
solvent is  at  all  times  subject  to  an  ex- 
amination by  the  court  in  relation  to  his 
property  or  estate,  and  if  upon  such  exami- 
nation the  insolvent  shall  admit  or  the  court 
shall  find  that  he  has  omitted  certain  prop- 
erty from  his  inventory,  the  court  has  the 
same  authority  to  direct  him  to  deliver  this 
property  to  the  assignee,  as  it  had  to  direct 
him  to  file  the  inventory,  and  he  may  be 
punished  for  contempt  for  refusal  to  com- 
ply with  such  direction.  (Ex  parte  Clark. 
110  Cal.  405.)  ' 

Property  passes  under  control  of  court 
See  ante,  8. 

34.  Complaint  by  assignee  in  insolvency 
to  recover  personalty  alleged  to  have  been 
transferred  to  the  defendant  by  the  insol- 
vent in  payment  of  a  debt  within  thirty 
days  before  the  commencement  of  the  at- 
tachment proceeding  donsidered  and  held 
sufficient.  (La  Point  v.  Boulware,  104  Cal. 
264,  265.) 

35.  The  receiver  has  no  such  discretion  in 
taking  possession  of  goods  as  that  exercis- 
ed by  a  sheriff  as  agent  of  the  creditor  fo^ 
whom  he  acts,  but  if  the  goods  which  the 
receiver  is  directed  to  receive  are  describ- 
ed, and  are  in  the  possession  of  the  party 
whose  property  he  is  directed  to  take  into 
possession,  or  are  voluncarlly  delivered  to 
him  by  the  person  having  them,  he  must 
take  them  on  pain  of  incurring  a  contempt, 
and  having  thus  taken  them,  he  cannot  sur- 
render them  without  leave  of  the  court,  who 
is  the  real  custodian.  (Tapscott  v.  Lyon. 
103  Cal.  297.) 

36.  A  receiver  who  has  made  demand  for 
goods  fraudulently  transferred  to  a  third 
person,  cannot  refuse  to  accept  them  if  vol- 
untarily surrendered,  and  when  accepted, 
holds  them  as  custodian  of  the  court,  and 
cannot  be  treated  as  a  trespasser,  and  has 
a  right  to  dispose  of  the  goods  under  the 
direction  of  the  court.  (Tapscott  v.  Lyon, 
103  Cal.  297.) 

37.  The  court  has  the  power  to  order 
goods  which  belong  to  a  third  party  to  be 
delivered  to  him  by  the  receiver.  (Tapscott 
V.  Lyon,  103  Cal.  297.) 

38.  Where  a  third  party  who  has  volun- 
tarily delivered  goods  to  the  receiver  ap- 
plies for  an  order  upon  tiie  receiver  to 
return  the  goods  whether  the  refusal  of 
the  court  to  grant  the  relief  sought  is  con- 
clusive or  not,  the  proceeding  inaugurated 
to  obtain  the  relief  is  a  recognition  and  ad- 
mission that  the  receiver  holds  the  property 
as  such.    (Tapscott  v.  Lyon,  103  Cal.  297.) 

39.  Under  the  United  States  Bankrupt  Act 
of  July  22,  1874,  all  sales  of  the  property 
of  a  bankrupt  were  required  to  be  at  pub- 
lic auction  unless  otherwise  ordered  by  the 
court,  after  three  weeks'  notice  of  the  time 
and  place  of  sale  given  in  such  paper  as 
should  be  determined  by  the  judge  to  be 
l>est  calculated  to  give  general  notice  of  the 
sale;  and  a  conveyance  of  real  estate  of  the 
bankrupt  by  the  assignee  in  bankruptcy 
without  any  order  made  by  the  judge  direct- 


ing a  sale,  and  without  any  notice  of 
required  by  the  bankrupt  act,  and  without 
any  recitals  in  the  deed  showing  that  the 
assignee  had  any  authority  to  make  the 
sale  or  conveyance,  is  void.  (R^d  v.  Ro- 
brecht,  102  Cal.  520.) 

40.  In  an  action  by  the  assignee  to  recov- 
er upon  a  liability  existing  In  favor  of  the 
insolvent,  where  the  complaint  alleges  an  ois 
der  duly  made  appointing  the  plaintiff  as 
assignee  of  the  insolvent  debtor,  and  that 
he  qualified  as  such  assignee,  and  entered 
upon  the  discharge  of  his  duties,  etc.,  it 
cannot  be  objected  upon  general  demurrer 
tfliiat  the  compfLaiUit  does  not  allege  th&t  an 
assignment  of  the  insolvent's  property  was 
made  to  the  assignee  by  the  clerk  of  the 
court;  but,  in  the  absence  of  a  special  de- 
murrer going  to  that  ground,  it  must  be  pre- 
sumed that  the  clerk,  who  is  an  officer  of 
the  court  acting  under  its  direction,  dis- 
charged the  duties  specifically  enjoined  up- 
on him.    (Rued  v.  Cooper,  109  Cal.  682.) 

Setting  aside  fraudulent  conveyance  by 
assignee.    See  ante,  V.  • 

Reicelver  seizing  goods,  aetls  at  hie  peri L 
See  ante,  22,  28. 

VIII.  Discharge  in  Insolvency. 

New  promise  by  insolvent.  See  Bank- 
ruptcy and  Insolvency,  42. 

41.  A  judgment  in  an  action  brought  to  re- 
cover money  had  and  received  by  the  de- 
fendant as  an  agent,  for  the  use  of  the  plain- 
tiff. Is  for  the  recovery  of  money  held  in  a 
fiduciary  capacity,  and  Is  not  discharged  by 
a  decree  in  insolvency  in  favor  of  the  de- 
fendant. (Herrlich  v.  McDonald,  104  CaJ. 
551.) 

42.  The  fact  that  a  portion  of  the  debt 
claimed  consists  of  a  demand  from  which 
the  debtor  had  been  discharged  in  Insolvency 
is  no  defense  to  a  recovery  of  the  debt 
against  him  where  it  clearly  appears  that 
after  the  discharge  the  debtor  promised  to 
pay  the  same.  (Chaffee  v.  Browne,  109  Cal. 
211.) 

43.  The  jurisdiction  ot  the  court  over  the 
proceeding  is  not  lost  by  the  final  discharge 
of  the  assignee  in  insolvency  where  there 
is  any  property  or  right  of  action  remain- 
ing unadmlnlstered;  and  the  assignee,  after 
his  final  discharge,  upon  the  discovery  of  a 
cause  of  action  to  recover  property  of  the  in- 
solvent, may  procure  an  ex  parte  order  set- 
ting aside  his  discharge,  and  may  commence 
such  action.    (Rued  v.  Cooper,  109  Cal.  682.) 

44.  Section  473  of  the  CJode  of  Civil  Proced- 
ure, limiting  the  time  within  which  a  judg- 
ment or  order  may  be  set  aside  to  the  period 
of  six  months  from  the  time  it  was  taken,  has 
no  application  to  an  order  discharging  an 
assljarnee  in  insolvency  from  liability  to 
creditors,  and  the  court  has  power  at  any 
time  to  set  aside  such  discharge  in  recogni- 
tion of  the  continuing  authority  of  the  aa- 
Rlgnee,  and  of  his  right  to  bring  a  new  ac- 
tion for  the  benefit  of  the  creditors.  (Rued 
V.  Cooper,  109  Cal.  682.) 

45.  The  only  parties  before  the  court,  <»f- 
ter  the  discharge  of  the  insolvent,  are  the 
assignee  and  the  creditors  who  are  repre- 
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«ented  by   the   assignee   as   their   truBtee. 
(Rued  y.  Cooper,  109  Cal.  682.) 

46.  When  an  insolvent  receives  his  final 
-discharge  he  is  no  longer  a  necessary  or 
proper  party  to  any  suhseguent  proceeding*, 
and  that  adjudication,  so  far  as  it  is  per- 
sonal, is  final;  but  the  other  jurisdiction  of 
the  court  still  remains  until  the  property 
which  is  4be  subject  of  the  trust  is  finally 
disposed  of.    (Rued  v.  Cooper,  109  Cal.  682.) 

Jurisdiction  over  assignee  after  his  dis- 
charge.   See  ante,  29,  et  seq. 

IX.  Setting  Apart  Homestead  to  Insolvent 

Bzempt  property,  duty  to  set  aside.  See 
Appeals,  19. 

47.  While  it  is  the  duty  of  the  court  In  a 
proper  case  to  set  apart  a  homestead  for 
the  insolvenft,  if  he  desires  it,  it  can  only 
be  set  apart  upon  his  request,  and  a  creditor 
to  whom  land  suitable  for  a  homestead  had 
been  conveyed  cannot  insist  upon  having 
such  property  set  apart  as  a  homestead  for 
the  insolvent's  benefit.  (La  Point  v.  Blancfa- 
ard,  101  Cal.  549.) 

48.  An  insolvent  debtor  is  not  entitled  to 
have  a  homestead  set  apart  to  him  when  the 
property  sought  to  be  set  apart  is  primarily 
and  chiefly  used  as  a  hotel  for  the  accommo- 
dation of  the  public.  (McDowell  v.  His 
Creditors,  103  Cal.  264.) 

Residence  which  has  not  been  set  apart  as 
Siomestead.    See  ante,  16. 

BANK3  AND  BANKING. 

I.  Formation    and    Organization. 
II.  Officers  of  Banks;  Loans  by  Banks. 
III.  Banks  for  Collection. 
TV.  Deposits;    Bootes    and    Axacounts    of 
Banks;  Actions   by;   Bubllcotfon   of 
Stajteonieo/ts. 
v.  National  Banks. 
TI.  Insolvency  and  Winding  up  of  Banks; 
Liability  of  Stockholders;  Powers  of 
Bank  Commissioners. 

By-law  as  to  voting  by  proxy,  when  void. 
See  Corporations,  27. 

Savings  banks  and  deposits  in,  taxation  of. 
See  Taxation,  15,  et  seq. 

Note  held  by  bank,  garnishment  of.  See 
-Garnishment,  1. 

Cheek,  payment  by.    See  Payment,  1. 

Notice  to  produce  check.    S.ee  Evidence,  3. 

Check,  gift  of  to  take  effect  at  death,  is 
void.    See  Gifts,  8. 

False  entries  in  bank-books,  sufficiency  of 
Indictment.    See  Criminal  Law,  208. 

Embezzlement  from  bank,  instruction  as 
to  proof  of  incorporation.  See  Criminal 
lAw.  200. 

Substitution  of  worthless  securities  for 
funds  of  bank.    See  Criminal  Law,  178. 

I.  Formation  and  Organization. 

Savings  banks,  two  systems  of.  See  Tax- 
ation, 10. 

De  facto  savings  bank,  corporation,  when 
Is.   See  Taxation,  15. 

1.  A  banking  corporation  organized  under 
the  law  of  1862,  is  subject,  as  respects  the 
liability  of  its  stockholders,  to  the  provisions 


of  the  new  constitution  of  1879,  and  also  to 
the  provision  of  the  Civil  Code  on  that  sub- 
ject, although  such  corporation  did  not  elect 
to  continue  its  existence  under  the  code. 
(McGowan  v.  McDonald,  111  Cal.  57.) 

2.  The  articles  of  Incorporation  of  a  bank- 
ing corporation  executed  and  filed  prior  to 
the  amendment  of  1876,  of  section  290  of  the 
Civil  Code,  were  not  required  to  contain  a 
statement  of  the  number  of  shares  of  the 
capital  stock  subscribed,  or  by  whom.  (Peo- 
ple V.  Leonard,  106  Cal.  302.) 

3.  The  provisions  of  sections  84  and  35  of 
the  constitution  of  1849  do  not  prohibit  the 
formation  of  banking  corporations  for  the 
purposes  of  deposit  and  loan,  and  which  do 
not  issue  paper  to  circulate  as  money. 
(Bank  of  Martinez  v.  Hemme  Orchard  and 
Land  Co.,  105  Cal.  876.) 

4.  In  order  to  constitute  a  savings  and 
loan  corporation,  it  is  not  necessary  that  the 
name  of  the  corporation  should  in  any  man- 
ner express  the  fact  that  it  is  such.  (City  of 
Los  Angeles  v.  State  Loan  and  Trust  Co.. 
109  Cal.  390.) 

II.  Officers  of  Banks;  Loans  by  Banks. 

5.  The  trustees  of  a  bank  cannot  vote  a 
salary  to  one  of  their  number  as  president 
when  he  takes  part  in  the  .proceeding,  and 
his  vote  is  essential  to  the  adoption  of  the 
resolution;  and  where  an  increase  of  salary 
of  the  president  of  the  bank  was  accom- 
plished by  his  own  vote  as  trustee,  the  cor- 
poration, or  its  stockholders,  where  the  cor- 
poration fails  or  refuses  to  act,  may  compel 
the  president  of  the  bank  to  account  for 
and  return  to  the  bank  the  amount  of  in- 
creased salary  received  by  him  under  such 
vote.  (Wickersham  v.  Crittenden,  106  Gal. 
327.)  ■    4 

Rights  of  officers  on  insolvency  of  bank. 
See  post,  VI. 

H.  A  commercial  bank,  Incorporated  under 
the  provisions  of  the  Civil  Code,  may  loan 
its  funds,  and  secure  its  loans  by  mortgages 
on  real  estate.  (Bank  of  Martinez  v. 
Hemme  Orchard  and  Land  Co.,  105  OaL 
376.) 

7.  A  note  and  mortgage  taken  in  violation 
of  section  578  of  the  Civil  Code  which  for- 
bids  a  director  or  officer  of  any  savings  and 
loan  corporation  directly,  or  Indirectly,  or 
for  himself,  or  a4S  the  partner  or  agent  of 
others,  to  borrow  any  of  the  deposits  or 
other  funds  of  the  cori)oration,  is  not  there- 
by rendered  void  or  unenforceable  by  the 
savings  bank.  (Savings  Bank  of  S.  D.  Co.  v. 
Burns,  104  Cal.  473.) 

8.  Where  a  mortgage  was  given  to  the 
president  of  a  savings  bank,  which  he  had 
promised  to  renew  and  extend,  but  instead 
of  such  renewal  he  obtained  a  loan  from  the 
savings  bank  in  payment  of  his  note  and 
mortgage,  upcm  the  execution  of  a  new 
mortgage  from  his  debtor  to  the  bank,  such 
transaction  Is  no  defense  to  a  foreclosure  of 
the  mortgage  by  the  bank.  (Savings  Bank 
of  S.  D.  Co.  V.  Burns,  104  Cal.  478.) 

9.  The  obvious  purpose  of  section  578  of 
the  Civil  Code  is  to  protect  savings  bankB 
and  their  depositors,  and  not  to  protect  one 
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who  borrows  money  from  the  bank,  and 
iluch  bon'ower  cannot  defend  a  note  or  mort- 
gage given  for  the  money  borrowed  upon 
the  ground  of  illegality  of  consideration,  or 
that  the  contract  was  prohibited  by  statute. 
(Savings  Bank  of  S.  D.  Co.  v.  Burns,  104 
Cal.  473.) 

Taking  stock  in  another  corporation.  See 
post,  V. 

Books  and  accounts  as  evidence  In  ac- 
tions on  loans.    See  post,  IV. 

III.  Banks  for  Collection. 

10.  Where  a  draft  on  a  bank  in  another 
state  is  deposited  for  collection  in  a  bank  of 
this  state  the  relation  between  the  depositor 
and  the  bank  is  that  of  principal  and  agent, 
and  the  bank  has  no  title  to  the  draft,  or  to 
the  proceeds  thereof,  nor  is  the  receipt  of  the 
money  by  its  correspondent  as  subagent  of 
the  bank  a  collection  of  it  by  the  bank;  and 
where  the  bank  autljorized  to  collect  the 
draft  becomes  insolvent  after  notice  of  col- 
lection of  the  draft  by  Its  correspondent, 
and,  after  placing  to  the  credit  of  the  depos- 
itor on  its  books  the  amount  of  the  draft 
without  authority  from  the  depositor,  the 
subsequent  receipt  of  the  money  collected  on 
the  draft  by  the  receiver  of  the  insolvent 
bank  is  a  receipt  of  money  held  in  trust  for 
the  depositor  of  the  draft,  and  not  a  part 
of  the  assets  of  the  bank  to  be  distributed 
to  its  creditors,  and  the  depositor  may  re- 
cover such  proceeds  from  the  receiver. 
(Henderson  v.  O'Conor,  106  Cal.  385.) 

lY.  Deposits;  Books  and  Accounts  of  Banks; 
Actions  by;  Publication  of  Statements. 

Bank  account,  no  presumption  of  continu- 
ance of  account  once  shown  to  exist.  See 
Presumptions,  1. 

Money  loaned  on  ultra  vires  contract  may 
be  recovered.    See  Corporations,  126. 

Bank-books  as  evidence.  See  Evidence, 
16. 

11.  Although  ordinarily  interest  is  not 
payable  on  the  amount  due  when  a  bank 
pass-book  is  balanced,  yet,  when  the  bank 
has  suspended  business  and  refuses  to  pay 
its  depositors,  the  amount  of  such  balance 
is  an  account  stated,  and  the  bank  thereaf- 
ter detains  moneys  received  to  their  use  to 
the  amount  of  such  balance,  and  is  liable 
for  interest  thereon.  (McGowan  v.  McDon- 
ald, 111  Cal.  57.) 

12.  The  act  of  April  1,  1876,  requiring 
banking  corporations  to  file  with  the  county 
recorder,  or  to  publish  statements  of  their 
business,  as  a  condition  precedent  to  the 
maintaining  of  any  action,  was  repealed  by 
the  act  of  March  9,  1893.  (Savings  Bank  of 
S.  D.  Co.  V.  Bums,  104  Cal.  473.) 

13.  The  provision  of  the  act  of  April  1, 
187G,  prohibiting  banking  corporations  from 
maintaining  any  action  In  the  courts  of  this 
state,  without  previous  compliance  with  the 
requirements  of  the  act,  was  In  the  nature 
of  a  penalty,  which  it  was  competent  for  the 
legislature  to  remit  at  any  time.  (First  Na- 
tional Bank  of  San  Luis  Obispo  v.  Hender- 
son, 101  Cal.  307.) 


Repeal  of  act  requiring  bank  to  file  state- 
ment.  effect  of  on  Judgment.  See  StatnteSr 
33. 

14.  Where  the  statement  of  acooant» 
furnished  to  the  book-keeper  of  the  cable 
company  by  the  bank,  and  the  ledger  ac- 
count of  the  cable  company  showing  the 
account  of  the  bank  made  up  from  the  state- 
ment shows  an  item  of  credit  bf  a  note, 
such  note  Is  proi)erly  admissible  in  evidence 
as  explanatory  of  the  entry,  and  the  amount 
thereof  should  be  added  to  a  final  balance  or 
overdraft  against  the  cable  company,  and 
Judgment  should  be  recovered  therefor;  and 
a  finding  that  the  cable  company  was  not  in- 
debted to  the  bank  is  not  Justified  by  the 
evidence.    (Pauly  v.  Pauly,  107  CaL  8.) 

15.  The  books  of  a  bank  and  the  vouchers 
returned  to  the  cable  company's  book-keeper 
with  the  statements  are  properly  admissible 
In  evidence,  and  should  be  regarded  aa 
prima  facie  evidence  of  the  way  the  ac- 
counts stood  at  the  date  of  the  last  balance. 
(Pauly  V.  Pauly,  107  Cal.  8.) 

Admissibility  of  pass-books.    See  post,  83. 
Refreshing  memory  from  bank-book.     See 
post.  32. 

16.  The  vouchers  delivered  with  the  state- 
ments of  the  bank  to  the  cable  company  are 
not  only  prirna  facie  evidence  of  the  pay- 
ment by  the  bank  of  the  several  sums 
named  in  them,  but  these  payments,  hav- 
ing been  paid  principally  upon  bills  certified 
by  the  general  manager,  to  that  extent,  at 
least  furnish  satisfactory  evidence  that  the 
money  paid  thereon  was  in  fact  applied  to 
the  proper  use  and  benefit  of  the  calble  com- 
pany, and  it  is  prejudicial  error  to  exclude 
from  evidence  the  vouchers  and  books  of 
the  bank.    (Pauly  v.  Pauly,  107  Cal.  8.) 

17.  The  fact  that  the  cable  company  had 
no  pass-book,  and  that  the  money  was  paid 
out  upon  bills  and  not  upon  checks,  does  not 
affect  the  admissibility  of  the  bank-books 
aud  of  the  statements  rendered  to  the  cable 
company's  book-neeper  showing  the  deposits 
as  well  as  the  payments  in  the  same  manner 
as  if  written  up  in  a  pass-book.  (Pauly  v. 
Pauly,  107  Cal.  8.) 

18.  The  fact  that  two  officers  of  a  cable 
company  were  Interested  In  the  bank  does 
not  affect  the  admlssibllLty  in  evidence  of 
the  books  of  .the  bank;  but  such  interest 
merely  invites  scrutiny  of  the  accounts,  and 
goes  only  to  the  weight  of  the  testimony^ 
aud  not  to  Its  admissibility.  (Pauly  v.  Pan- 
ly,  107  Cal.  8.) 

y.  Naitional  Banks. 

Agreement  as  to  purchase  of  stock,  effect 
of.    See  Corporations,  37. 

Insolvent,  assessment,  payment,  rt?covery 
back  of.    Sec  Payment,  6,  et  seq. 

19.  A  national  bank  which  has  received 
the  stock  of  a  savings  bank,  and  still  retains 
it,  and  has  received  dividends  thereon,  is 
estopped  from  denying  Its  liability  for  Its 
proportion  of  the  indebtedness  of  the  sav- 
ings bank  contracted  during  the  time  of  Its 
ownership  of  stock  therein.  (Kennedy  t. 
California  Savings  Bank,  101  Cal.  495.) 
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20.  A  national  bank  is  not  expressly  pro- 
hibited from  becoming  a  stockholder  in  an- 
other corporation,  and  may  take  shares  in 
another  corporation  as  collateral  security 
for  a  loan  made  by  it,  or  in  satisfaction  for 
a  loan  for  which  it  had  been  pledged  to  It 
as  security.  (Kennedy  y.  California  Sav- 
ings Bank,  101    Cal.  495.) 

21.  The  national  bank  haying  registered 
Itself  upon  the  books  of  the  savings  bank  as 
a  stockholder,  a  person  dealing  with  the 
savings  bank  will  be  Justified  in  assuming 
that  the  national  bank  has  become  such 
stockholder  by  virtue  of  a  transaction  with- 
in its  power  rather  than  in  violation  of  the 
laws  of  its  creation,  and  strangers  having 
no  notice  in  fact  of  an  unlawful  purpose  are 
entitled  to  rely  upon  the  presumption  of 
law  that  the  stock  was  held  for  the  lawful 
purposes  of  the  corporation.  (Kennedy  v. 
California  Savings  Bank,  101  Cal.  495.) 

22.  Under  section  5197  of  the  United 
States  Revised  Statutes,  and  section  1918  of 
the  Code  of  Civil  Procedure,  a  national 
bank  situated  and  doing  business  in  this 
state  Is  authorized  to  charge  and  receive 
such  rate  of  interest  as  may  be  agreed  upon. 
(California  National  Bank  of  San  Diego  v. 
Glnty,  108  Cal.  148.) 

23.  The  owner  of  stock  in  a  national  bcuik 
holds  It  in  view  of  and  subject  to  the  provi- 
sions of  the  law  under  which  the  bank  is  or- 
ganized. (O'Connor  v.  Witherby,  111  Cal. 
523.) 

24.  The  action  of  the  comptroller  in  mak- 
ing an  assessment  upon  the  stockholders  of 
an  insolvent  national  bank  is  conclusive  upon 
the  stockholders,  and  cannot  be  contro- 
verted in  a  snlt  against  a  stockholder  to 
enforce  the  assessment;  and  an  averment  In 
an  answer  In  such  suit  that  the  comptroller 
in  making  the  assessment  acted  without  due 
Information  of  the  assets  and  liabilities  of 
the  bank,  and  that  an  assessment  one-half 
as  great  would  have  been  sufficient,  sets 
forth  no  defense,  and  is  properly  stricken 
out.    (O'Connor  v.  Witherby,  111  Cal.  523.) 

25.  An  averment  that  the  comptroller 
made  the  assessment  against  the  stockhold- 
ers, and  directed  the  action  to  be  brought, 
is  a  sufficient  averment,  as  against  a  gen- 
eral demurrer,  that  he  had  determined  the 
necessity  of  such  action,  and  that  he  had 
decided 'when  he  made  the  assessment  that 
it  was  necessary  to  enforce  the  personal 
liability  of  stockholders  to  pay  the  debts  of 
the  bank.  (O'Connor  v.  Witherby,  111  Cal. 
528.) 

20.  In  an  action  by  a  receiver  oi  an  insol- 
vent national  bank,  appointed  under  the 
laws  of  Congress  by  the  comptroller  of  the 
currency,  against  one  of  its  stockholders,  to 
enfoK^e  an  assessment  made  by  the  comp- 
troller, the  complaint  sufficiently  alleges 
nonpayment  of  the  assessment  at  the  time 
of  the  commencement  of  the  action,  as 
against  a  general  demurrer,  by  an  averment 
that  "the  defendant,  though  demanded,  has 
failed  and  refused  to  pay  said  assessment,  or 
any  part  thereof."  (O'Connor  v.  Witherby, 
111  Cal.  528.) 


VI.  Insolvency  ajid  Winding  up  of  Banks; 
Liability  of  Stockholders;  Powers  of  Bank 
(/ommissioners. 

27.  The  Jurisdiction  of  the  superior  court 
in  a  proceeding  upon  the  information  of  the 
Attorney  general,  upon  comp  alnt  of  the 
board  of  bank  commissioners  againsi  an  in- 
solvent bank,  Is  derived  only  from  the  stat- 
ute under  which  it  claims  to  act,  and  Its 
powers  are  limited  by  the  statute,  and  In 
the  use  of  this  power  its  Jurisdiction  is  lim- 
ited and  special.  (Long  v.  Superior  Court, 
102  Cal.  449.) 

28.  The  superior  court  may,  upon  finding 
that  a  bank  is  insolvent,  and  that  it  Is  un- 
safe for  the  parties  interested  in  the  banking 
corporation  to  continue  to  transact  business, 
adjudge  and  decree  that  the  bank,  Its  offi- 
cers and  agents,  be  enjoined  and  prohibited 
from  the  traosaction  of  any  further  new 
business.  (Long  v.  Superior  Court,  102  CaL 
449.) 

Insolvent  matttonAil  banks.   See  ante,  V. 
Suspended  bank,  liability  of,  for  interest 
on  deposit    See  ante,  11. 

29.  Although  a  man  cannot  be  made  liable 
to  the  creditors  of  a  bank,  where  stock  is 
transferred  to  his  name  on  the  books  with- 
out his  authority  or  knowledge,  yet  where 
stock  Is  transferred  from  the  name  of  the 
wife  of  the  president  of  a  bank  to  the  name 
of  Its  vice  president,  who  ought  to  know  of 
his  relations  to  the  bank,  and  who  upheld  its 
credit,  and  Indorsed  the  certificates  thus 
transferred  to  him  by  signature  of  his  name 
in  his  own  handwriting,  he  is  conc'usively 
chargeable  with  knowledge  that  the  certifi- 
cates were  issued  to  him.  (O'Connor  v. 
Witherby,  111  Cal.  523.) 

30.  The  stockholders  of  a  banking  corpora- 
tion organized  under  the  constitution  of  1849 
could  not  be  exempted  by  statute  from  indi- 
vldaial  and  personal  MabHlity  for  any  portion 
of  its  debts  and  liabilities;  and  section  27  of 
the  act  of  April  11,  1862,  in  so  far  as  it 
attempted  such  exemption,  is  In  confiict 
with  section  36  of  article  IV  of  the  const!-* 
tutlon  of  1849,  and  could  have  no  validity 
or  effect.  (McGowan  v.  McDonald,  111  Cal. 
57.) 

31.  An  unconstitutional  exemption  of  the 
stockholder  of  a  banking  corporation  from 
Individual  and  personal  liability,  is  an  inde- 
pendent provision,  not  in  its  nature  and 
connections  essential  to  the  general  ot>- 
lect  and  scope  of  the  act  of  1S62  for 
the  formation  of  banking  corporations,  and 
may  be  stricken  out  without  prejudice  to 
the  other  portions  thereof,  and  does  not 
vitiate  the  other  portions  of  the  act,  or  af- 
fect the  validity  of  corporations  formed  un- 
der its  provisions.  (McGowan  v.  McDon- 
ald, 111  Cal.  57.) 

32.  In  an  action  against  the  stockholders 
of  a  banking  corporation,  to  enforce  their 
individual  and  personal  liability  for  unpaid 
deposits,  a  depositor,  testifying  to  the  bal- 
ance of  account  as  a  witness,  may  refresh 
his  memory  from  the  pass-book  as  to  de- 
posits made  and  amounts  drawn  out,  where- 
it  appears  that  the  entries  of  deposits  were 
made  in  the  presence  of  the  witness  and 
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under  his  direction,  and  tbat  tlie  entrlea  of 
the  amounts  drawn  out  were  made  under 
his  direction,  and  that  he  knew  at  the  time 
that  the  balance  stated  was  correct.  (Mc- 
Gjwan  V.  McDonald,  111  Cal.  57.) 

83.  The  pass-books  of  depositors,  being  ad- 
missible in  evidence  against  the  corporation, 
as  proof  of  its  indebtedness  to  the  deposi- 
tors, are  also  admissible  in  eyidence  in  an 
action  against  the  stockholders  of  the  bank 
to  enforce  their  individual  and  personal 
liability  for  the  balance  due  upon  such 
books.  (McGowan  v.  MoDonatd,  111  CaL  57.j 

34.  Neither  the  constitution  of  1849  nor 
the  constitution  of  1879  authorizes  any  ex- 
emption from  personal  and  individual  lia- 
bility of  the  stockholders  of  savings  banks; 
and  it  is  beyond  the  power  of  the  legislature 
to  exempt  them  from  such  liability.  (Mc- 
Gowan  v.  McDonald,  111  Cal.  57.) 

35.  One  in  whose  name  stock  stands  upoo 
the  books  of  the  bank  with  his  knowledge 
or  consent  is,  as  to  the  creditors  of  the  bank, 
the  owner  of  the  stock;  and  it  is  immaterial 
that  the  transfer  to  him,  and  his  Indorse- 
ment of  the  certificates,  was  procured  by  the 
president  of  the  bank  for  a  fraudulent  pur- 
pose.   (O'Connor  v.  Withex<by,  111  Oal.  523.) 

Stockholders  in  national  banks,  liability 
of.    See  ante,  V. 

36.  Under  the  provisions  of  the  Bank  Com- 
missioners* Act  of  March  SO,  1878  (Stats,  of 
1877-78,  p.  744),  the  attorney  geneiul  Ja»  em- 
powered, upon  receiving  a  report  from 
the  bank  commissioners  that  it  is  unsafe  for 
a  banking  corporation  to  continue  buiriness, 
to  commence  an  action  against  the  corpora- 
tion alone  in  the  proper  court  to  enjoin 
and  prohibit  it  from  transacting  any  further 
business,  and  for  the  sole  purpose,  in  effect, 
of  winding  up  its  business,  but  no  injunction 
or  order  can  issue  in  said  action  until  after 
4L  hearing,  and  an  opportunity  to  the  bank  to 
contest  the  allegations.  (People's  Home 
Savings  Bank  v.  Superior  Court,  108  Cal.  27.) 

37.  The  attorney  general  is  not  empowered 
'  to  maintain  an  action  in  behalf  of  individual 

stockholders,  or  creditors,  against  the  di- 
rectors of  the  corporation,  to  prohibit  them 
from  transacting  any  further  business  of 
the  corporation  on  the  ground  of  their  al- 
leged negligence,  incompetence,  mismanage- 
ment, and  fraud,  and  ex  parte  orders  by 
the  Judge  upon  the  filing  of  such  a  com- 
plaint, granting  an  injunction  and  appoint- 
ing a  receiver,  are  unauthorized  and  void,  and 
a  writ  of  prohibition  will  be  granted  to  stay 
proceedings  thereunder.  (People*s  Home 
Savings  Bank  v.  Superior  Court,  103  Cal. 
27.) 

38.  Under  section  11  of  the  Bank  Act 
(Stats,  of  1877-78,  p.  740;  1886-87,  p.  90),  the 
ofllcers  of  the  bank  who  are  personally  cog- 
nizant of  the  business,  though  prohibited 
from  doing  any  further  new  business,  are 
allowed  by  the  statute  to  liquidate  the  busi- 
ness in  the  interest  of  the  creditors,  in  the 
absence  of  proof  of  fraud  or  dishonesty  upon 
their  part,  and  the  superior  court  has  no 
-statutory  authority  to  oust  the  directors  of 
the  bank  from  the  possession  of  its  assets. 
■or  deprive  them  of  the  management  of  its 


affairs  during  its  liquidation,  or  to  order 
the  bank  commissioners  to  settle  and  liqui- 
date the  affairs  and  business  of  the  corp(»a- 
tion,  subject  to  the  supervision  and  control 
of  the  court  (Long  v.  Superior  Court,  102 
CaL  449.) 

89.  A  writ  of  prohibition  will  issue  from 
the  supreme  court  to  prevent  the  superior 
court  from  carrying  into  execution  an  order 
that  the  affairs  of  an  insolvent  bank  abaJl 
be  settled  by  the  bank  commissioners  un- 
der the  supervision  and  control  of  the 
court.  (Long  v.  Superior  Court,  102  CaL 
449.) 

40.  The  assets  of  an  insolvent  bank  are  to 
be  administered  exclusively  under  the  Banc 
Commissioners'  Act  for  the  benefit  of  all  tbe 
depositors  and  creditors  of  the  bank  as  well 
as  its  stockholders;  and  where  a  commercial 
bank  has  suspended  and  closed  its  doors, 
owing  to  insolvency  in  fact,  the  right  of  at- 
tachment by  a  depositor  or  creditor  of  the 
bank  does  not  exist,  and  such  an  attachment 
will  be  dissolved  although  levied  before  the 
machinery'  of  the  Bank  Commissioner's  Act 
was  put  in  motion  by  the  commencement  ot 
an  action  by  the  people.  (Crane  v.  Pacific 
Bank,  100  Cal.  04.) 

41.  Upon  a  motion  to  dissolve  an  attach- 
ment against  an  insolvent  bank,  a  suit  by 
the  people  under  the  Bank  Commissioner^' 
Act  under  which  the  court  has  adjudged 
the  bank  insolvent  is  admissible  in  evidence, 
and  is  conclusive  for  all  the  purposes  of  tbe 
action,  and  binding  upon  the  attaching 
creditor,  so  far  as  concerns  his  right  to 
maintain  his  attachment;  and  the  pleadings 
in  the  action  are  properly  read  upon  the  mo- 
tion, for  the  purpose  of  showing  that  the 
Judgment  was  rendered  in  a  case  within  the 
statute.  (Crane  v.  Pacific  Bank,  106  CaL 
64.) 

Proceeds  of  draft  deposited  are  held  In 
trust.    See  ante,  III. 

BARRATRY. 

See  Insurance,  35;  Shipping;  Criminal  Law, 

XI,  8. 

BASTARDS. 
See  Legitimacy. 

BATTERY. 

Civil  action  for.    See  Assault. 

Evidence  of  character.    See  Character,  8. 

BEDS. 
Change  in.    See  Watercourses,  VIII,  8. 

BEGGING. 
See  Criminal  Law,  XI,  26. 

BENEFICIARIES. 

See  TJnlneorporated  Associations,  lY. 

Rights  of  under  wlH.    See  Wills,  VIII,  2. 

Death  of,  effect  of.    See  Wills.  V. 

Life  insurance  policy,  rights  of  beneficiar- 
ies in.    See  Insurance,  IX. 

Undelivered  policy,  beneficiary  in  has  no 
vested  rights.    See  Insurance,  9. 

BENEFIT  SOCIETIES. 
See  Unincorporated  Associations. 


BENEFIT  SOCIBTIBIS— BILLS  AND  NOTES,  I,  II,  III. 
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Question  whether  health  certificate  sent 
frith  notice  of  assignment  is  one  of  fact.  See 
Appeals,  299. 

BEST  EVIDENCE. 
See  Evidence,  I. 

BIAS. 

Challenge  or  bias.    See  Jury  and  Jurors. 

Witnesses,  cross-examination  of  to  show. 
See  Witnesses,  22. 

Judge,  bias  of  is  no  ground  for  change  of 
venue.    See  Venue,  7. 

BICYCLE. 

Taking  bicycle  temporarily  for  revenge  is 
not  larceny.    See  Criminal  Law,  312. 

BIDS. 

Duty  of  supervisors  to  advertise  for.  See 
Supervisors,  4. 

Opening.    See  Streets,  VI,  5. 

Highest  bidder.    See  Franchises,  1. 

Sale  to  highest  bidder  on  extension  of 
street  railway.    See  Mandamus,  3. 

Sale  of  franchise,  bid  must  be  for  cash. 
See  Franchises,  1. 

Power  to  reject.  See  Public  Works,  6, 
et  seq. 

BILLS  AND  NOTES. 

I.  Definition  of  Promissory  Notes;  Wliat 
Instruments  are  Negotiable  Notes. 

JI.  Execution  otf ;  Ooaisidepation  fior;  Sm^* 
ty  Signing  Note. 

III.  Indorsement  of. 

IV.  Presentment,    Demamd,   and    Notice; 

Renewal  of. 

V.  Transfers  after  Maturity. 

VI.  Non-negotiable  Notes. 
VII.  Pledge  of. 

VIII.  Rights  of  Holders. 

IX.  Actions  on. 

1.  Pleadings  in. 

2.  Evidence  in. 

8.  Judgment  and  Findings  in. 

Novation  of  debt  evidenced  by  note.  See 
Novation. 

Assignment  of  note  to  secure  loan  car- 
ries loan.    See  Assignments  of  Contracts,  7. 

Garndshimeaxt  oif  note.    See  Grarniehment,  1. 

Default  in  paymenit  of  interest,  eHectlon  otf 
remedy.    See  Election,  4. 

Contract  for  increased  interest  on  default, 
effect  of.    See  Interest,  4,  5. 

PaymecDit  by  note.   'See  Payment,  1,  et  Beq. 

Note  as  setoff  where  assigned.  See  Set- 
off, 2. 

Bill  of  exchange  may  operate  as  equitable 
assignment.  See  Assignments  of  Contracts, 
1. 

I.  Definition  of  Promissory  Notes;  What  In- 
struments are  Negotiable  Notes. 

1.  A  promissory  note  is  a  written  engage- 
ment to  pay  absolutely  and  unconditionally 
a  certain  sum  of  money,  whether  the  note 
be  negotiable  or  non-negotiable;  and  an  in- 
Btnunent  is  not  a  promissory  note  when 
there  are  contingent  additions  thereto, 
(Kendall  v.  Parlcer.  103  Cal.  319;  Haber  v. 
Brown,  101  Oai.  445.) 


2.  A  note  containing  a  stipulation  for  an 
attorney's  fee  in  case  of  suit  thereon,  Is  not 
negotiable.  (Kendall  v.  Parlcer,  103  Cal. 
319.) 

Default  admits  reasonableness  of  claim 
for  attorney's  fee.    See  post,  49. 

Clerk  may  add  attorney's  fee  and  enter 
Judgment  for  on  default.    See  post,  IX,  3. 

II.  Execution  of;  Consideration  for;  Surety 

Signing  Note. 

Execution  of  note  implies  delivery.  Seo 
post,  38. 

Proof  of  delivery,  what  sufficient.  See 
post,  43. 

3.  Tn  an  action  upon  a  note  executed  by 
the  defendant  payable  to  his  own  order  and 
which  was  Indorsed  by  him  in  blank  the  fact 
that  in  signing  the  note  at  the  bottom  he 
left  a  letter  out  of  his  name  can  make  no 
difference,  where  it  appears  that  he  exe- 
cuted the  note,  and  that  In  the  indorsement 
the  name  was  properly  spelled  by  him. 
(Bank  of  Lassen  County  v.  Sherer,  108  Cal. 
513.) 

4.  It  is  not  necessary  that  a  condition  as 
to  the  payment  of  a  note,  in  order  to  be 
valid,  should  be  incorporated  in  the  note, 
but  if  there  is  an  oral  agreement  that  the 
note  is  not  to  be  made  unless  a  railroad  is 
constructed  before  its  maturity,  in  consid- 
eration of  the  note,  upon  failure  of  the  con- 
struction of  the  road  as  agreed,  there  is  a 
failure  of  consideration  for  the  note.  (Jef- 
ferson V.  Hewitt,  103  Cal.  624.) 

Sale  of  note  at  large  discount,  evidence  of 
sale  of  other  notes.    See  post,  50. 

Note  implies  a  consideration.  See  Hus- 
band and  Wife,  4. 

Signing  of  note  by  surety  after  money 
loaned.    See  Suretyship,  1. 

Admissions  of  execution  of  note.  See  In- 
demnity, 2. 

Finding  on  issue  of  want  of  consideration, 
sufficiency  of.    See  post,  63. 

5.  One  who  signs  a  promissory  note  as  a 
principal  is  liable  as  such  to  the  payee,  not- 
withstanding the  latter  knew  that  as  be- 
tween the  one  thus  signing  and  the  principal 
debtor  the  former  was  in  fact  only  a  surety. 
(California  National  Bank  of  San  Diego  v. 
Ginty,  108  Cal.  148.) 

6.  Where  there  is  a  sufficient  considera- 
tion for  a  Joint  note  itfgned  by  one  of  the 
makers  as  a  surety,  the  surrender  thereof  to 
the  surety  is  a  sufficient  consideration  for 
the  individual  note  of  the  surety,  to  the 
payee.    (Pauly  v.  Munray,  110  Cal.  13.) 

Evidence  that  one  signed  note  as  surety. 
See  post,  51. 

III.  Indorsement  of. 

Indorsement  of  non-negotiable  note.  See 
post,  VI. 

7.  'X'he  ordinary  mode  of  indorsing  a  note 
is  by  the  indorser  writing  his  name  upon  the 
back  thereof,  but  the  indorsement  may  be 
made  upon  the  face  of  the  note  with  the 
same  eltect  as  if  made  upon  the  back;  and, 
under  section  3108  of  the  Civil  Code,  it  is 
sufficient  to  constitute  an  indorsement,  that 
the  name  of  tlie  indorser  be  wriuten  upon 
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the  negotiable  Instrament,  otherwise  than  as 
a  maker  or  acceptor,  and  that  it  be  d  4ivered 
with  his  name  thereon.  (Shain  y.  Sullivan, 
106  Gal.  208.) 

8.  A  note  payable  to  the  order  of  the 
maker,  and  indorsed  by  him,  becomes  In  ei- 
feet  a  note  payable  to  the  bearer,  and  imsses 
by  delivery,  and  any  one  to  whom  the  note 
is  delivered  becomes  the  iegaX  hoMer  of  It, 
and  is  entitled  to  bring  an  action  thereon. 
(Bank  of  Lassen  Go.  v.  Sherer,  108  Gal.  513.) 

9.  The  effect  of  indorsement  In  blank  is  to 
make  the  paper  payable  to  the  holder,  not  as 
Indorsee,  but  as  bearer.  (Eames  v.  Grozier, 
101  Gal.  260.) 

Evidence  of  indorsement.    See  post,  IX,  2. 
Indorsement  of  non-negotiable  notes.    Set 
post,  VI. 

IV.  Presentment,  Demand,  and  Notice;  Re- 
newal of. 

Demand  and  notice  wnere  note  non-nego- 
tiable.   See  post,  21. 

10.  Where  a  note  is  payarble  at  a  specified 
date,  and  there  is  no  waiver  of  demand  and 
notice,  in  order  to  charge  an  Indorser  who 
has  indorsed  the  note  before  maturity,  it  is 
essential  to  his  liability  that  a  demand 
should  be  made  upon  the  maker  upon  the 
very  day  upon  which  the  note  falls  due;  and 
where  it  is  not  made  until  the  following  day, 
and  no  excuse  therefor  is  claimed  or  proved, 
the  efTect  is  to  discharge  the  indorser  from 
liability.    (Rauer  v.  Broder,  107  Gal.  282.) 

11.  A  note  not  payable  at  any  particular 
place  is  payable,  and  should  be  presented  for 
payment,  at  the  residence  off.  place  of  busi- 
ness of  the  maker,  or  wherever  he  may  be 
found,  at  the  option  of  the  presenter.  (Ha- 
ber  V.  Brown,  101  Gal.  445.) 

12.  Merely  looking  for  the  payor  at  the 
place  where  the  instrument  is  dated  is  not 
of  itself  due  diligence,  but  presentment  must 
be  shown  to  have  been  made  at  the  person's 
la«t  known  place  of  resldenice  or  business; 
and,  if  his  removal  from  the  place  of  date, 
and  his  acquisition  of  a  new  domicile  in  the 
same  state,  was  previously  known  to  the 
indorsee,  demand  must  be  made  at  his  new 
place  of  residence.  (Haber  v.  Brown,  101 
Gal.  445.) 

13.  In  case  of  a  bill  drawn  by  a  partner 
upon  the  firm  or  upon  a  partnership  fund  in 
the  hands  of  another  partner,  notice  of  dis- 
honor is  not  required;  and  If  the  drawer  is 
a  debtor.-  and  the  bill  so  drawn  Is  for  his 
accommodation,  failure  to  make  due  de- 
mand will  not  release  him,  but  he  may  re- 
coup for  any  damage  he  may  have  suffered 
by  failure  to  make  a  demand.  (I^os  Angeles 
Nat.  Bank  v.  Wallace.  101  Gal.  478.) 

14.  Where  one  of  three  partners  has  agreed 
to  advance  money  to  pay  all  bills  drawn  by 
another  partner  upon  a  third  partner,  the 
drawer  having  recourse  against  the  partner 
who  had  agreed  to  pay  the  bills  so  drawn, 
and  the  drawer  having  no  other  Interest  in 
the  partnership  venture  except  a  contingent 
interest  in  its  success  after  the  advances 
were  repaid,  and  not  being  personally  liable 
to  repay  them,  the  drawer  cannot  be  consid- 


ered as  a  debtor,  and  is  entitled  to  demand 
and  notice.  (Los  Angeles  Nat.  Bank  v.  Wal- 
lace, 101  Gal.  478.) 

15.  Where  the  drawer,  three  weeks  before 
the  maturity  of  the  bills,  informs  the  bolder 
that  the  drawee  could  not  pay,  but  that  he 
would  pay  the  bills,  guch  promise  not  having 
been  made  ten  days  before  the  maturity  of 
the  bills,  as  provided  by  section  3156  of  the 
Givil  Gode,  will  not  excuse  presentment  to 
the  drawee,  and  notice  to  the  drawer.  (Los 
Angeles  Nat  Bank  v.  Wallace,  101  Gal.  47&) 

16.  It  is  only  where  the  maker  has  no 
place  of  business  or  residence  within  the 
state,  or  where  his  residence  or  place  of  bus- 
iness cannot  be  ascertained  with  reasonable 
diligence,  that  presentment  for  payment  is 
excused.    (Haber  v.  Brown,  101  Gal.  445.) 

Gomplaint  does  not  show  facts  excusing 
presentment,  when.    See  post,  39,  40. 

17.  If  there  had  been  a  renewal  of  the 
note,  in  the  exercise  of  the  option,  whereby 
the  time  of  payment  was  extended  to  a  later 
day  than  that  on  which  the  action  was  com- 
menced, such  renewal  would  have  been  mat- 
ter of  afllrmative  defense,  which  must  hare 
been  pleaded  and  proved  by  the  defendant 
(Galifomia  State  Bank  v.  Webber,  110  CaL 
538.) 

Renewal  of  note,  burden  of  proof  of.  See 
Mortgages,  84. 

V.  Transfers  after  Maturity. 

Indorsement  of  non-negotiable  note  after 
maturity.    See  post,  VI. 

18.  One  who  takes  a  note  when  overdue, 
from  a  prior  holder  who  took  the  note  tot 
value  before  maturity,  without  notice  of  any 
Infirmity  in  it,  acquires  as  good  a  title  aS 
that  of  the  prior  holder;  though  he  must 
show  that  the  <prior  holder  took  the  mote 
for  value  before  maturity.  (Eames  v.  Cro- 
zier,  101  GaL  260.) 

VI.  Non-negotiable  Notes. 

Stipulation  for  attorney's  fees  makes  note 
non-negotiable.    See  ante,  I. 

19.  When  the  payee  of  a  non-negotiable 
note,  having  a  stipulation  for  an  attorney's 
fee,  in  case  of  suit,  transfers  the  same  by 
simply  indorsing  it  in  blank,  he  does  not  be- 
come lij^ble  as  an  indorser  to  the  indorsee  of 
his  Indorsee.  (Kendall  v.  Parker,  103  GaL 
319.) 

20.  In  respect  to  the  immediate  indorsee 
of  the  payee  of  a  non-negotiable  promissory 
note,  the  Indorsement  will  ordinarily  create 
the  same  liabilities  and  obligations  as  the 
indorsement  of  a  negotiable  note.  (Haber 
V.  Brown,  101  Gal.  tt45.) 

21.  Demana  and  notice  ought  to  be  re- 
quired In  order  to  charge  such  Immediate  In- 
dorser, where  the  words  written  over  the 
blank  indorsement  show  that  the  signature 
was  considered  and  treated  by  the  indorsee 
as  if  it  were  an  Indorsement  of  negoM- 
jible  paper.     (Haber  v.  Brown,  101  Gal.  445.) 

22.  An  assignee  of  a  non-negotAable  note 
takes  it  subject  to  any  defense  of  the  maker 
against  the  assignor.  (Bouche  v.  Ix>uttlt, 
KM  Gal.  230.) 
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23.  The  maker  of  non-negotiable  notes 
-whlcb  have  been  assigned  by  the  payee  to 
-a  third  party  may  set  off  against  them  the 
note  of  the  payee  which  he  has  purchased 
^bef  ore  notice  of  the  assignment  oi  the  notes 
executed  by  him.  (St.  Louis  National  Bank 
T.  Gay,  101  Cal.  286.) 

24.  Independently  of  statute  law  there  is 
no  custom  or  rule  of  law  which  can  add  a 
conditional  guaranti^  of  payment  to  the  as- 
signment in  blank  of  a  non-negotiable  note. 
(KenKSall  y.  FisiFker,  103  Cktl.  319.) 

25.  Section  1469  of  the  GIyU  Code,  which 
makes  an  asslgrnment  of  non-negotiable 
paper  subject  to  all  equities  and  defenses 
-existing  in  favor  of  the  maker  at  the  time  of 
the  indorsement,  is  not  restrictive,  and  must 
be  construed  in  connection  with  section  368 
of  the  Code  of  Civil  Procedure,  which  de- 
clares that  "the  action  by  the  assignee  is 
without  prejudice  to  any  setoff  or  other  de- 
fense existing  at  the  time  of  or  before  notice 
of  the  assignment."  These  two  sections  are 
not  contradictory,  and  the  rule  of  construc- 
tion, that  the  expression  of  one  thing  is  the 
exclusion  of  another,  does  not  apply  to  the 
former  section  when  considered  in  connec- 
tion with  the  latter,  which  became  law  at 
the  same  moment  (St.  Louis  National  Bank 
V.  Gay,  101  Cal.  286.) 

26.  A  mere  indorsement  of  non-negotiable 
-paper  by  way  of  pledge  cannot  opentte  as  an 
assignment  of  the  general  title  so  long  as 
the  pledge  subsists,  and  must  be  restricted 
in  effect  to  an  authority  from  the  pledgor  to 
the  pledgee,  to  enforce  the  obligation  in  his 
own  name  as  trustee  and  agent  for  the  pledg- 
or, and  to  apply  the  proceeds  in  payment  of 
the  debt  secured,  accounting  to  the  pledgor 
for  any  surplus  collected;  and  the  indorser 
of  such  paper  by  way  of  pledge  is  not 
chargeable  as  an  indorser  of  negotiable 
paper.    (Haber  v.  Brown,  101  Cal.  44.5.) 

27.  A  third  person  who  writes  his  name  on 
the  back  of  a  non-negotiable  note,  becomes 
a  gu&mntOT  thereof,  whether  the  Indorse- 
ment is  made  before  or  after  delivery;  and, 
under  the  codes,  it  is  not  necessary  that  the 
consideration  of  the  guaranty  be  expressed 
In  writing,  in  either  case.  (Rogers  v.  Schul- 
enburg.  111  Cal.  281.) 

28.  The  indorser  of  a  non-negotiable  note 
after  maturity,  who  did  not  agree  or  under- 
take to  become  absolutely  liable  upon  or  for 
the  note  to  the  indorsees,  but  agreed  only  to 
pay  such  part  of  the  same  as  the  indorsees 
should  fall  to  collect  after  due  diligence,  is 
not  liable  thereon  if  due  diligence  was  not 
used  to  colilect  the  same.  (Beer  v.  CHHfton, 
111  Cal.  51.)     ^ 

29.  Where  It  appears  that  the  thiald  party 
Insisted  upon  having  the  new  note  executed 
by  him  made  non-negotiable  merely  by  rea- 
son of  the  supposed  (lability  of  the  indorser 
upon  the  other  non-negotiable  notes  trans- 
ferred to  him  for  indemnity,  the  knowledge 
by  such  Indorser  of  the  desire  or  purpose 
of  the  holder  of  the  other  notes  to  set  them 
off  upon  the  basis  of  the  indorser's  liability 
<>0(aM  not  affect  or  incirease  thiat  liaibllity 
and  the  consent  of  the  payee  to  a  change  in 
the  form  of  the  new  note  so  as  to  make  It 


non-negotiable  could  only  have  the  effect  to 
afford  to  such  third  party  an  opportunity  to 
sec  off  against  the  note  executed  by  him  any 
legal  demand  existing  by  reason  of  the  in- 
dorsement of  the  other  notes  when  his  note 
becomes  due,  and  if,  at  such  time,  or  there- 
after, there  is  no  legal  liability  of  the  in- 
dorser upon  the  indorsed  notes  there  can  be 
no  offset  of  the  same.  (Beer  v.  Clifton,  111 
Cal.  51.) 

30.  The  burden  of  proof  is  upon  such  third 
party  to  prove  that  the  facts  were  commu- 
nicated to  the  payee  of  the  note,  nor  can  the 
mere  asseut  of  the  payee  to  the  change  in 
the  form  of  the  note  imply  that  the  payee 
IwUi  been  ijuformied  thereof,  or  had  assented 
to  any  conditions  imposed  for  joining  in  the 
execution  of  the  note  not  proved  to  have 
been  made  known  to  the  payee.  (Beer  v. 
Clifton,  111  Cal.  51.) 

31.  The  Indorser  is  not  presumed  to  have 
notice  of  any  condition  of  offset  imposed  or 
attempted  to  be  imposed  by  such  third  party 
as  a  condition  of  his  Joining  in  the  execu- 
tion of  the  note  to  the  indorser,  not  proved  to 
have  been  communicated  to  the  indorser; 
nor  is  such  notice  implied  from  the  fact  that 
notice  was  given  by  such  third  party  of  his 
reasons  for  having  the  note  made  non-nego- 
tiable to  a  special  agent  of  the  express  com- 
pany who  presented  tne  note  to  him  for  exe- 
cution, with  the  words  "or  order**  written 
therein,  which  were  stricken  out  before  exe- 
cution.   (Beer  v.  Clifton,  111  Cal.  51.) 

32.  The  Inaorser  is  not  estopped  from  as- 
serting nonliability  upon  the  non-negotiable 
notes  so  Indorsed,  and  not  collected  with 
due  diligence,  by  reason  of  the  fact  that  they 
were  transferred  by  the  Indorsees  as  collat 
eral  security  to  a  third  party  to  indemnlf;^ 
him  against  his  liability  upon  another  note 
executed  Jointly  by  the  indorsees  and  such 
third  party  to  such  indorser,  as  payee,  nor 
can  such  indorsed  notes  be  offset  against  the 
latter  note,  although  It  was  made  non-nego- 
tiable at  the  request  of  such  third  party  for 
the  purposes  of  offset.  (Beer  v.  Clifton,  111 
Cal.  51.) 

VII.  Pledge  of. 

33.  The  lien  of  a  pledge  is  dependent  upon 
possession;  and  where  the  pledgee  transfers 
a  note  held  in  pledge  as  collateral  security 
he  must  be  deemed,  at  the  election  of  the 
pledgor,  to  have  taken  It  at  its  face  value, 
In  satisfaction  of  the  debt  for  which  It  was 
pledged  to  him,  and  may  be  regarded  as 
having  pledged  to  his  assignee  his  own  per- 
sonal responsibility,  and  not  that  of  his 
pledgor;  and  no  subsequent  reassignment  of 
such  paper  to  himself  will  restore  to  him  his 
orleiuBl  rights.  (HaJber  v.  Brown,  101  Cal. 
445.) 

Pledge  of  non-negotiable  paper,  effect  of. 
See  ante,  26. 

VIII.  Rights  of  Holders. 

.34.  Upon  proof,  by  the  defendant,  of  fraud 
or  illegality  in  the  Inception  of  the  note,  the 
hurden  Is  cast  upon  the  Indorsee  to  show 
thiat  he  Is  an  Innocent  holder,  wh!i<eh  he  may 
flo  by  showing  that  he  purchased  the  note 
bpfore  maturity,    or   from   an   innocent  in- 
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dorsee  for  value,  in  the  usual  course  of  bus- 
iness; and  when  he  has  done  this,  unless  the 
eyideuce  shows  that  the  note  was  taken  by 
plaintiif  under  circumstances  creating  the 
presumption  that  he  knew  the  facts  im- 
peaching its  validity,  the  burden  is  cast 
upon  the  defendant  to  show  that  the  plain- 
tiff tooli  the  instrument  with  notice  of  the 
defendant's  equities.  (Eames  v.  Crozler,  101 
Cal.  2G0.) 

IX.  Actions  on. 

1.  Pleadings  in. 

Complaint  sufficiently  identiflps  note, 
when.     See  xdentificatlon. 

Counterclaim  in  action  on,  what  proper. 
See  Counterclaim,  3. 

35.  In  an  action  upon  a  note  a  complaint 
alleging  the  execution  of  the  note  set  out 
in  hsec  verba,  and  described  as  indorsed  by 
the  payees  to  the  plaintiff  by  name,  accom- 
panied by  the  allegation  tnat  no  part  of  the 
note  had  been  paid,  and  that  the  whole 
thereof  is  due  and  owing  from  the  defend- 
ant to  the  plaintiff,  though  defective  in  noc 
distinctly  alleging  an  assignment  of  the  note 
to  the  plaintiff,  is  sufficient  to  support  a 
judgment  by  default,  which  cures  all  de- 
fects in  averment  which  by  fair  and  reason- 
able intendment  have  been  pleaded,  though 
defectively,  i^uch  complaint  shows  an  in- 
dorsement by  assignment  of  the  note  to  the 
plaintiff,  and  that  plaintiff  is  the  owner  and 
holder  of  it.  (Alexander  v.  McDow,  108  Cal. 
25.) 

3($.  A  complaint  averring  that  the  defend- 
ant duly  made  a  certain  promissory  note  m 
writing,  which  Is  set  out  in  haec  verba,  show- 
ing that  it  was  payable  to  the  owner  of  the 
plaintiff,  and  alleging  that  plaintiff  is  the 
owner  and  holder  of  the  note,,  and  that  no 
part  thereof  has  been  paid,  is  sufficient  as 
against  a  general  demurrer,  and  is  not  de- 
fective in  not  specifically  averring  that  the 
note  was  dMIverod  by  the  defendant  to  the 
plaintiff,  or  that  the  defendant  made  it  to 
the  plaintiff.    (Smith  v.  Waite,  103  Cal.  372.) 

37.  Although  an  allegation  In  an  action 
upon  a  note  that  the  ^'plaintiff  is  now  the 
holder  and  owner  of  the  said  promissory 
note"  is  not  sufficient  in  itself  to  show  own- 
ership in  the  plaintiff,  yet,  where  it  is  also  al- 
leged that  the  note  when  made  was  deliv- 
ered to  tne  payee  named  therein,  and  that 
thereafter  such  payee  for  value,  and  before 
maturity,  assigned  the  note  by  indorsing  the 
same  in  blank  on  the  back  thereof,  such  al- 
legation, taken  in  connection  with  the  alle- 
gation of  possession,  is  sufficient  to  show 
the  plaintiff's  title.  (Eames  v.  Crozler,  101 
Cal.  260.) 

38.  It  is  not  necessary  to  aver  the  delivery 
of  a  bill  or  note,  and  an  averment  that  the 
bill  was  drawn  or  the  note  made  includes 
the  idea  of  a  delivery,  without  which  the 
drawing  or  making  Is  not  complete.  (Smith 
V.  Waite,  103  Cal.  372.) 

39.  A  complaint  seeking  to  charge  an  in- 
dorser  by  notice  of  protest,  which  shows 
upon  the  face  of  the  pleading  that  the  note 
was  not  in  fact  presented  at  maturity  to  the 
maker,  but  seeks  to  excuse  presentment 
merely   upon   the  ground  that  the   maker 


could  not  be  found  in  the  place  at  which  the 
note  was  dated,  and  states  no  facts  respect- 
ing the  knowledge  of  the  indorsees,  or  their 
ag^itSt  as  to  the  actual  place  of  residence 
or  business  of  the  maker  of  the  note,  and 
not  alleging  what  was  such  last  known 
place  of  residence  or  business,  or  that  an 
inquiry  or  presentment  was  made  thereat, 
is  insufficient  to  charge  the  Indorser.  <Ha- 
ber  V.  Brown,  101  Cal.  445.) 

40.  The  allegation  **that  thereupon  the 
note  was  duly  protested  for  nonpayment,*' 
directly  coupled  with  previous  sillegatons 
showing  nonpayment  of  the  note  to  the 
maker,  cannot  be  presumed  to  imply  a  pre- 
sentment in  fact,  or  to  imply  any  other  ex- 
cuse for  not  presenting  it  to  the  maker  than 
that  previously  alleged.  (Haber  v.  Brown, 
101  Cal.  445.) 

4L  Where  the  complaint  avers  that  on  the 
failure  of  the  defendants  to  pay  the  install- 
ment of  interest  when  it  became  due,  by  the 
terms  of  the  note,  the  plaintiffs  elected  to 
declare  and  did  declare  the  principal  sum 
and  the  interest  thereon  due  and  paytble 
it  Is  a  sufficient  averment  of  election  at  the 
time  the  intf^rest  became  due.  (Fletcher  v. 
Dennlson,  101  Cal.  292.) 

42.  The  fact  that  the  complaint  claims 
compound  interest  after  the  date  of  the  al- 
leged election  does  not  make  the  complaint 
liable  to  assault  upon  general  or  special  de- 
murrer, and  is  immaterial,  if  in  fact  judg- 
ment was  not  rendered  for  such  compound 
interest.  (Fletcher  v.  Dennlson,  101  Cal. 
292.) 

2.  Evidence  in. 

Fraud  in,  effect  of  and  burden  of  proof. 
See  ante,  VIII. 

Draft,  identity  of,  evidence  as  to.  Bee 
Criminal  Law,  199. 

43.  The  pioductlon  of  the  note  by  plaintiff 
Is  evidence  to  show  its  delivery  to  him,  and 
of  his  right  to  collect  it  from  the  defend- 
ants, where  it  appears  that  the  names  of  the 
payees  were  written  by  them  upon  the  in- 
strument.   (Shain  v.  Sullivan,  106  Cal.  208.) 

44.  In  an  action  upon  a  promissory  note  it 
is  sufficient  evidence  of  the  title  of  the 
plaintiff  as  indorsee,  that  the  names  of  the 
payees  were  written  upon  the  face  of  the 
note  at  the  left-hand  end  thereof,  instead  of 
being  written  upon  the  back  of  the  note. 
(Shain  v.  Sullivan,  106  Cal.  208.) 

45.  Where  no  objection  was  made  to  the 
indorsement  of  the  names  of  the  payees 
when  the  instrument  was  offered  in  evi- 
dence, upon  the  ground  that  there  was  no 
proof  of  the  genuineness  of  ^  the  indorse- 
ment, such  ground  of  objection  is  waived, 
(Shain  V.  Sullivan,  106  Cal.  208.) 

46.  In  an  action  upon  a  note  which  is  ^et 
out  in  the  complaint  with  the  indorsements 
thereon,  where  the  complaint  specifically 
avers  the  execution  of  the  note  and  its  in- 
dorsement by  the  payees  and  by  another 
party,  and  none  of  these  averments  are  de- 
nied In  the  answer,  except  the  last  Indorse- 
ment, no  evidence  Is  necessary  as  to  the 
execution  of  the  note,  or  as  to  the  first  in- 
dorsement.   (Rauer  v.  Broder,  107  Cal.  282.> 

47.  In  an  action  upon  a  promissory  note 
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given  for  the  purchase  money  of  stock  in 
a  corporation,  where  the  defense  was  fail- 
ure of  consideration  In  not  delivering  stock 
of  the  character  and  Talue  bargained  for, 
evldenoe  that  the  defendant  had  subscrlh- 
«d  for  stock  In  anotiier  association  has  no 
tandency  to  proive  that  he  had  subscribed 
for  «to<±  in  the  •corporation  for  the  purchase 
jol  shares  in  which  the  note  was  given,  and 
that  he  had  not  bargained  with  the  plain- 
tiff for  shares  therein;  and  such  evidence 
may  be  stricken  out  as  Irrelevant.  (Mahan 
V.  Wood,  105  OaL  12.) 

48.  Where  the  complaint  avers  that  the 
note  was  indorsed  in  blank  and  delivered 
by  the  payee  to  the  plaintiff,  and  the  an- 
swer denies  such  delivery,  and  alleges  that 
the  note  was  Indorsed  and  delivered  by  the 
payee  to  a  third  party,  who  is  alleged  to 
be  the  owner  of  the  note,  and  the  evidence 
shows  that  the  note  was  indorsed  in  blank 
by  the  payee  and  delivered  to  such  third 
P2irty,  who,  before  the  maturity  thereof,  afi- 
si>j:ued  and  delivered  it  to  another  person, 
and  that  the  latter,  after  maturity,  sold  and 
transferred  It  to  the  plaintiff,  and  the  court 
finds  that  the  assignor  of  the  plaintiff  pur- 
chased, received,  and  paid  for  the  note  in 
good  faith,  without  notice  of  the  facts  plead- 
ed in  the  answer,  as  a  defense,  such  evi- 
dence and  finding  are  not  outside  of  the  is- 
sues raised  by  the  pleadings.  (Eames  v. 
Crozler,  101  Cal.  200.) 

4D.  Where  the  body  of  the  note  set  forth 
in  the  complaint  provides  for  an  allowance 
of  ten  per  cent  for  attorneys*  fees  for  the 
collection  of  the  note,  and  the  prayer  of  the 
complaint  is  for  such  an  allowance,  and  it 
appears  that  the  action  was  brought  by  an 
attorney  at  law,  the  default  of  the  defend- 
ant admits  the  reasonableness  of  the  claim 
for  attorneys'  fees,  and  no  evidence  was  re- 
quired to  be  taken  for  the  purpose  of  fixing 
the  agreed  allowance  in  the  judgment,  al- 
though the  allowance  migUt  have  been  eon- 
tested  by  the  defendant  (Alexander  v.  Mc- 
Dow,  108  Cal.  25.) 

50.  In  an  action  upon  a  note  sold  by  the 
defendant  to  the  plaintiff  at  a  large  dis- 
count it  is  not  error  to  allow  evidence  that 
the  defendant,  who  was  impecunious  at  the 
time,  but  had  great  expectations,  had  sold 
other  notes  about  the  same  time  at  a  great 
discount,  but  such  evidence  is  admissible  in 
order  to  account  for  the  discrepancy  be- 
tween the  face  of  the  note  and  the  amount 
paid  for  it.  (Turner  v.  Lunlng,  105  Oal. 
]24.) 

51.  In  an  action  upon  a  note,  where  one 
of  the  makers  of  the  note  pleaded  surety- 
ship for  the  other  maker,  and  averred  that 
the  consideration  of  the  note  was  an  ante- 
cedent debt;  that  the  principal  debtor  had 
placed  property  in  the  hands  of  a  trustee  for 
sale  to  pay  the  note  out  of  the  proceeds; 
that  the  sale  waa  postponed  with  the  con- 
sent of  the  plaintiff;  that  if  the  property 
were  sold  a  sufficient  amount  would  have 
been  realized  to  pay  the  note,  and  that  the 
property  Is  still  held  without  sale,  and  Is 
sufi9cient  in  value  to  secure  the  payment  of 
the  note,  it  is  error  to  refuse  to  allow  the 
defendant  to  testify  that  the  principal  owed 
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the  debt  before  defendant  signed  the  note, 
and  that  he  signed  it  simply  as  surety;  but 
such  error  is  cured  by  an  instruction  that 
the  evidence  in  the  case  showed  that  he 
was  surety  on  the  note,  and  by  the  action  >6f 
the  court  in  allowing  all  evidence  offered 
upon  the  question  of  the  release  of  surety- 
ship.   (Pimental  v.  Marques,  109  Cal.  406.) 

3.  Judgments  and  Findings  in. 

52.  In  an  action  on  a  note  containing  a 
stipulation  for  an  attorney's  fee,  where  the 
defendant  does  not  answer,  the  action  of 
the  clerk  In  estimating  and  adding  the 
amount  of  attorneys'  fees  to  the  judgment 
by  default  Is  as  purely  ministerial  as  his  cal- 
culation of  interest  upon  the  principal  sum  of 
the  note,  and  he  was  acting  within  the  scope 
of  his  authority  in  entering  judgment  for 
the  attorneys'  fees.  (Alexander  v.  McDow. 
108  Cal.  25.) 

Judgment  by  default  cures  defects  in 
averments.    See  ante.  85. 

Default  admits  reasonableness  of  claim 
for  attorney's  fee.    See  ante,  49. 

53.  Tn  an  action  upon  several  promissory 
notes,  where  the  court  finds  that  they  were 
executed  by  the  defendant  In  consideration 
of  a  loan  by  plaintiff  to  the  defendant,  and 
that  no  part  of  the  principal  or  Interest  due 
on  the  notes  has  been  paid,  the  findings  suf- 
ficiently cover  Issues  raised  by  the  answer 
as  to  want  of  consideration  of  the  notes,  and 
by  plea  of  special  agreements  to  the  effect 
that,  as  to  one  of  them,  he  was  not  to  be 
obliged  to  pay  it  until  he  should  be  able, 
and  that,  as  to  another.  It  waa  given  with 
the  understanding  that  a  Joint  maker  with 
him  waa  the  person  that  was  to  pay  that 
note.    (Giletti  v.  Saracco.  110  Cal.  428.) 

BILLS  OP  EXCEPTIONS. 
See  Appeals,  VII,  1.     • 

BILLS  OF  EXCHANGE. 
See  Bills  and  Notes. 

BILLS  OF  LADING. 

See  Warehousemen,  2. 

Unlndamed,  delivery  to  bolder.    See  Oom- 
mon  Carriers,  40. 
Delay  in  delivering.    See  Sales,  9,  et  seq. 

BILLS  OF  PARTICULARS. 
See  Accounts. 
Defendant  may  demand  in  assumpsit  on 
account.    See  Assumpsit,  5. 

BLANKS. 
Blank  ballots.    See  Elections,  16,  17. 

BLIND  ASYLUMS. 

1.  In  the  absence  of  provision  In  the  stat- 
ute or  by-laws  upon  the  subject,  the  board 
of  directors  of  the  Home  for  Adult  Blind, 
under  Its  general  supervisory  power  over 
the  Institution,  has  a  right  to  suspend,  dl». 
miss,  or  expel  resident  inmates  who  have 
been  guilty  of  disorderly  conduct.  (Tuck  v. 
Board  of  Directors  of  the  Industrial  Home 
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of  Mechanical  Trades  for  the  Adult  Blind  of 
the  State  of  California,  106  Gal.  216.) 

2.  A  resident  Inmate  of  the  Home  for 
Adult  Blind  has  no  such  right  or  interest  in 
the  home  that  he  cannot  be  deprived  of  its 
benefits  without  notice  or  hearing,  in  the  ab- 
sence of  a  statute  or  by-law  conferring  such 
right.  (Tuck  v.  Board  of  Directors  of  the 
Industrial  Home  of  Mechanical  Trades  for 
the  Adult  Blind  of  the  State  of  California, 
106  Cal.  216.) 

3.  The  matter  of  the  expulsion  of  inmates 
from  the  Home  for  Adult  Blind,  not  being 
regulated  by  a  statute  or  by-law,  is  left  en- 
tirely within  the  power  and  discretion  of 
the  board  of  directors;  and  where,  by  order 
entered  upon  the  minutes  of  the  board,  it 
appears  that  an  inmate  was  guilty  of  insub- 
ordination and  misconduct  and  was  expell- 
ed therefor,  the  action  of  the  board  must  be 
deemed  final  and  conclusive,  and  there  is 
no  appeal  to  the  courts  from  such  finding 
of  fact.  (Tuck  V.  Board  of  Directors  of  the 
Industrial  Home  of  Mechanical  Trades  for 
the  Adult  Blind  of  the  State  of  California, 
106  Cal.  216.) 

BOARDS. 

Special  Jurisdiction,  exercise  of  ends 
power.    See  Jurisdiction,  10. 

Jurisdiction  of,  evidence  as  to.  See  Juris- 
diction, 2. 

Majority  of  controls.  See  Offices  and  Offi- 
cers, 5. 

Power  to  delegate  authority.  See  Offices 
and  Officers,  7. 

BOARDS    OF    EDUCATION. 

See  Schools,  II. 

Powers  of.    See  San  Francisco,  7. 
Power  to  establish  kindergarten.    See  San 
Jose,  1. 

BOARDS  OF  EQUALIZATION. 
See  Taxation,  V. 

BOARD  OF  EXAMINERS. 

Conclusiveness  of  actions  of.  See  State, 
9. 

Bonds  and  coupons  need  not  be  approved 
by.    See  Bonds,  11. 

Claims  for  bounties  must  be  presented. 
See  Bounties,  1. 

BONA  FIDE  PURCHASERS. 

Holders  of  bills  and  notes,  rights  of.  See 
Bills  and  Not€S,  VIII. 

Rights  of  bona  fide  holders  of  bonds.  See 
Bonds,  II,  2. 

One  giving  note  in  payment  is  not.  See 
Mortgages,  160. 

Execution  creditor  purchasing  at  probate 
sale.    See  Executions,  10. 

Burden  of  proving  one  to  be.  See  Bills 
and  Notes,  34. 

Estoppel  of  party  making  acknowledg- 
ment as  against.  See  Acknowledgments,  4, 
6. 

Want  of  acknowledgment  by  wife,  how 
affects  bona  fide  purchaser.  See  Mortgages, 
18. 


Rights  of  as  against  chattel  mortgages. 
See  Mortgages,  XV,  3. 

1.  One  who  sets  up  the  defense  of  subse- 
quent purchase  in  good  faith  without  notice 
of  the  plaintiff's  equity,  must,  as  a  general 
rule,  affirmatively  show  a  purchase  for  val- 
ue, and  that  the  purchase  money  wss  paid 
before  notice.  (Davis  v.  Ward,  109  Cal. 
186.) 

2.  There  must  be  actual  payment  of  the 
purchase  money  before  notice  of  an  equity, 
or  what  in  law  is  tantamount  to  actual  pay- 
ment, by  a  transfer  of  pn^erty  or  things 
in  action,  or  an  absolute  change  of  the  pur- 
chaser's legal  poslti<m  for  the  worse,  or  the 
assumption  by  him  of  some  new,  irrevoca- 
ble obligation,  in  order  to  protect  him  as  a 
bona  fide  purchaser.  (Bank  of  Ukiah  v. 
Gibson,  100  Cal.  197.) 

3.  Where  only  pert  of  the  purchase  money 
had  been  paid  before  actual  notice  of  the 
plaintiff's  equity,  the  purchaser  is  protect- 
ed only  to  the  extent  of  the  actual  payment 
made  before  notice,  and  the  plaintiff  should 
be  permitted  to  enforce  his  equity  upon  con- 
dition of  doing  equity,  by  refunding  to  the 
defendant  the  amount  actually  paid  before 
receiving  the  notice.  (Davis  v.  Ward,  109 
Cal.  186.) 

4.  If  the  purchaser  of  land,  in  addition  to 
paying  part  of  the  purchase  money,  executes 
a  mortgage  upon  the  land  to  secure  notes 
for  the  remainder  of  the  purchase  money, 
without  notice  of  an  outstanding  equity 
against  the  land  purchased,  and  the  mort- 
gagee assigns  the  notes  and  mortgage  to  a 
bank  for  a  valuable  consideration,  without 
notice  to  the  bank  or  to  the  purchaser  of 
such  equity,  the  notes  operate  as  payment 
and,  in  such  case,  both  the  purchaser  and 
the  bank  are  protected  as  bona  fide  pur- 
chasers.   (Davis  V.  Ward,  109  Cal.  186.) 


BONDS. 

I.  Official  Bonds. 
II.  State,  CJounty  and  Municipal  Bonds. 

1.  Issuance;  Validity;  Election  for. 

2.  Liability  on;  Payment  of;  Rights  of 

Bona  Fide  Holders. 

See  Ball. 

Appeal,  bond  on.    See  Appeals,  YI. 

Contractor,  bond  of.  See  Building  Con- 
tracts, III;  Mechanics'  Lien,  X. 

Executors  or  administrators.  See  Execo- 
tors  and  Administrators,  II. 

Irrigation  bonds.  See  Irrigation  Districts, 
II. 

Irrigation  bonds,  election  for.  See  Irriga- 
tion Districts,  II. 

Irrigation  bonds,  issuance  of.  See  Irriga- 
tion Districts,  II. 

Life  tenant,  whether  can  be  required  to 
give.    See  Life  Estates. 

Receiver,  requiring  bond  of.  See  Receiv- 
ers, 6. 

Replevin,  bond  on.    See  Replevin,  III. 

Suretyship.    See  Suretyship. 

Issuance  of.    See  Corporations,  119.  et  seq. 

Street  contractor,  bond  of.  See  Streets, 
60. 
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Bond  referring  to  vacated  order,  validity 
of.    See  Estates  ot  Deceased  Persons,  89.  - 

Bond  not  valid  as  statutory  bond,  valid- 
ity as  a  common  law  bond.    See  Appeals,  86. 

Defect  in,  effect  on  Jurisdiction.  See 
Highways,  III. 

Signatures  of  both  principal  and  surety. 
See  Executors  and  Administrators,  8,  9. 

Action  on,  sufDciency  of  complaint.  See 
Executors  and  Administrators,  14. 

Trustee  for  bondholders,  foreclosure  by, 
and  time  of  sale  and  delay  in.  See  Mort- 
gages, 114. 

I.  Official  Bonds. 

Giving  of  by  officer.  See  Offices  and  Of- 
ficers, II. 

1.  A  fatally  defective  bond  cannot  be  cur- 
ed by  amendment  so  as  to  validate  previous 
acts  of  the  board  done  without  Jurisdiction. 
(€reary  v.  Board  of  Supervisors,  107  Cal. 
030.) 

2.  An  action  to  recover  damages  for  a 
breach  of  the  condition  of  the  official  bond 
-of  a  constable,  oy  reason  of  his  illegal  seiz- 
ure and  conversion  of  the  property  of  the 
plaintiff  under  a  writ  issued  against  the 
property  of  third  persons,  is  properly 
brought  against  the  constable  and  the  sure- 
ties on  his  official  bond.  (Bell  v.  Peck,  104 
Gal.  35.) 

3.  A  provision  in  the  Judgment  rendered 
in  such  action  according  the  defendants  the 
privilege  of  avoiding  the  payment  of  the 
Judgment  by  returning  the  property  illegal- 
iy  seized,  conceding  it  to  be  erroneous,  can- 
not be  complained  of  by  them.  (Bell  v. 
Peck,  104  Cal.  35.) 

II.  State,  County  and  Municipal  Bonds. 
1.  Issuance;  Validity;  Election  for. 

4.  Ordinances  passed  under  the  act  of 
1889,  with  reference  to  the  issue  of  munici- 
pal bonds  for  the  construction  of  a  system 
of  water  works  and  sewers,  are  specially 
governed  by  that  act  as  amended  in  1891, 
and  may  be  passed  on  the  day  upon  which 
they  were  introduced,  without  reference  to 
the  general  provisions  of  section  861  of  the 
Municipal  Government  Act,  which  provides 
that  "no  ordinance  and  no  resolution  grant- 
ing any  franchise  for  any  purpose  shall  be 
passed  by  the  board  of  trustees  on  the  day 
of  its  introduction,  nor  within  five  days 
thereafter,  nor  at  any  other  than  a  regular 
meeting.'*    (In  re  Derby,  104  Cal.  516.) 

5.  Where  a  notice  of  election  held  under 
the  act  of  1889,  as  amended  in  1891,  which 
authorizes  the  incurring  of  indebtedness  by 
municipal  corporations  for  the  construction 
of  waterworks  and  other  improvements,  no- 
tified the  electors  that  the  bonds  to  be  is- 
sued were  to  bear  annual  interest  at  the 
rate  of  four  per  cent  per  annum,  and  to  be 
payable  at  the  office  of  the  city  treasurer, 
an  ordinance  passed  after  the  result  of  the 
election  was  ascertained  changing  the  form 
of  the  bonds  so  as  to  make  them  payable 
in  the  city  of  New  York,  in  gold  coin  of  the 
United  States,  with  interest  at  four  per  cent 
per  annum,  payable  semiannually  in  gold 
coin,  the  departure  in  the  ordinance  from 


the  notice  of  election  is  fatal  to  the  valid- 
ity of  the  bonds  provided  for  in  the  ordi- 
nance, and  the  sale  and  delivery  thereof  will 
be  enjoined.  (Skinner  v.  City  of  Santa  Rosa, 
107  Cal.  464.) 

6.  The  common  council  cannot  depart  at 
all  from  the  rate  of  interest  submitted  to  the 
voters,  and  a  provision  for  the  payment  of 
interest  semiannually  under  a  notice  of 
election  stating  that  Interest  was  to  be  pay- 
able annually  is  an  unauthorized  increase 
of  the  rate.  (Skinner  v.  City  of  Santa 
Rosa,  107  Cal.  464.) 

7.  Although  the  place  of  payment  and  the 
Icind  of  money  in  which  the  bonds  are  to  be 
paid  are  not  necessary  to  be  submitted  to 
the  voters,  yet,  if  they  are  submitted,  the 
vote  authorizing  the  indebtedness  to  be  in- 
curred imports  the  particulars  named  as  the 
conditions  upon  which  the  assent  of  the 
voters  has  been  given;  and,  where  the  ques- 
tion arises  before  the  bonds  have  been  de- 
livered, the  city  has  no  power  to  issue  them 
in  a  form  which  does  not  substantially  com- 
ply with  the  terms  stated  in  the  ordinance 
of  submission  and  notice  of  election.  (Skin- 
ner V.  City  of  Santa  Rosa,  107  Cal.  464.) 

8.  Where  the  ordinance  authorizing  the  pub- 
lication of  notice  of  a  special  election  stated 
the  number  of  bonds  proposed  to  be  issued  as 
fifty,  of  the  denomination  of  five  hundred 
dollars  each,  a  subsequent  ordinance  after 
the  vote  for  the  issuance  of  the  bonds, 
changing  the  number  to  forty  bonds  of  five 
hundred  dollars  each,  and  twenty  bonds  of 
two  hundred  and  fifty  dollars  each,  does  not 
afTect  the  validity  of  the  bonds,  although 
the  statute  provides  that  the  ordinance  shall 
state  the  number  and  character  of  the  bonds 
to  be  issued.    (In  re  Derby,  104  CaL  515.) 

9.  Where  the  regular  interest  affixed  upon 
the  bonds  does  not  exceed  the  statutory  lim- 
it the  bonds  are  not  invalidated  for  the  rea- 
son that  they  provide  for  the  semi-annual 
payment  of  Interest.  (In  re  Derby,  104  Cal. 
515.) 

10.  Where  the  ordinance  calling  the  elec- 
tion contains  all  the  data  required  for  the 
purpose  of  calculating  the  precise  amount  of 
the  tax  levied  for  each  year  it  is  sufficient- 
ly certain,  being  capable  of  being  rendered 
certain  by  calculation.  (In  re  Derby,  104 
Cal.  515.) 

Creation  of  bonded  indebtedness  by  coun- 
ty, election  for.    See  Counties,  10. 

School  houses,  bonds  for,  election  of.  See 
Schools,  22,  23.  . 

Irregularities  in  bonds,  effect  of  on  bona 
fide  purchasers.    See  post,  II,  2. 

2.  Liability  on;  Payment  of;  Rights  of  Bona 

Fide  Purchasers. 

Coupons,  actions  on,  when  not  barred. 
Sw  Statute  of  Limitations,  17. 

Coupons,  grant  of  right  to  recover  interest 
See  Constitutional  Law,  21. 

11.  The  controller  of  state  is  not  prohib- 
ited by  the  provisions  of  section  672  of  the 
Political  Code  from  drawing  his  warrant  to 
pay  bonds  and  coupons  issued  by  the  state, 
witliout  approval  by  the  state  board  of  ex- 
aminers, but  such  bonds  and  coupons  have 
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"the  f  oroe  of  audited  claims,  and  are  not  re- 
quired to  be  approTed  by  that  board.  (Saw- 
yer V.  Golgan,  102  Gal.  283.) 

12.  The  liability  of  the  state  upon  the 
bonds  provided  foir  as  a  war  funa  for  the 
suppression  of  Indian  hostilities  by  the  act 
of  May  3,  1852,  was  conditioned  upon  the 
failure  of  Congress  to  make  an  appropria- 
tion to  pay  them;  and  Congress  having  pro- 
vided an  appropriation  to  pay  these  bonds 
upon  reasonable  conditions,  consisting  of 
such  precautionary  measures  against  impo- 
sition and  fraud,  as  it  had  a  right  to  take, 
the  condition  upon  which  the  state  was  to 
be  liable  has  not  arisen,  and  the  controller 
cannot  be  compelled  to  pay  any  bonds  or 
coupons  issued  under  said  act.  (Sawyer  v. 
Colgan,  102  Cal.  283.) 

IS.  Even  if  the  appropriation  by  Congress 
was  insufficient  to  pay  all  the  outstanding 
bonds  and  coupons  provided  for  by  the  act 
of  1852,  the  state  is  not  liable  for  the  pay- 
ment of  any  such  bonds  or  coupons  as  would 
have  been  paid  if  they  had  been  presented 
under  the  act  of  Congress  at  the  proper 
time.    (Sawyer  v.  Colgan,  102  Cal.  283.) 

14.  If  any  of  the  bonds  were  not  paid  by 
reason  of  erroneous  rulings  on  the  part  of 
the  officers  of  the  departments  of  the  gen- 
eral government,  such  result  is  not  due  to 
the  failure  of  the  state  or  its  officers,  which 
have  a  right  to  rely  upon  the  acts  of  CJon- 
gress,  and  the  state  is  not  thereby  rendered 
responsible  for  the  payment  of  such  bonds. 
(Sawyer  v.  Colgan.  102  Cal.  283.) 

15.  The  state  is  liable  for  the  payment  of 
bonds  and  coupons  issued  under  the  act  of 
February  15,  1851,  and  as  no  provision  was 
made  by  the  state  for  the  payment  of  these 
bonds  or  coupons  until  the  year  1889,  the 
statute  of  limitations  did  not  begin  to  run 
against  the  bonds  or  coupons  until  that 
time,  and  the  controller  may  be  compelled 
by  mandamus  to  pay  coupons  Issued  under 
that  act  not  barred  by  the  statute.  (Sawyer 
V.  Colgan,  102  Cal.  283.) 

16.  The  bonds  provided  for  by  the  act 
of  1851  were  not  to  mature  until  the  expira- 
tion of  ten  years,  or  at  the  option  of  the 
state,  after  five  years,  and  it  was  intended 
•tliat  the  obligation  provided  for  by  the  act 
should  be  payable  out  of  the  money  which 
should  at  their  maturity  or  thereafter  be 
foand  in  the  state  treasury,  and  which  at 
the  time  It  reached  the  treasury  had  not 
been  appropriated  to  some  other  purpose. 
(Sa^Ter  v.  Colgan,  102  Cai.  283.) 

17.  The  state  Is  not  liable  to  pay  interest 
upon  matured  coupons  of  the  Indian  war 
bonds  issued  under  the  act  of  1851.  (Moll- 
neux  V.  State  of  California,  109  Cal.  878.) 

18.  Where  a  city  has  unquestionable  pow- 
er to  issne  negotiable  bonds,  the  proper 
steps  being  first  taken,  bona  fide  purchas- 
ers of  such  bonds  before  maturity  take  them 
free  from  all  defenses  based  upon  mere  Ir- 
regularities in  the  issue  of  the  bonds,  or 
upon  noncompliance  with  preliminary  re- 
quirements, not  going  to  the  question  of 
power  to  issue  them.  (In  re  Derby,  104  Cal. 
515.) 

19.  Taxpayers  cannot  enjoin  the  levy  of 


a  tax  to  meet  the  annual  installment  of 
principal  and  interest  due  upon  municipal 
bonds  in  the  hands  of  bona  fide  purchasers, 
by  reasons  of  objections  to  matters  of  meie 
irregularity,  which  do  not  aif ect  the  valid- 
ity of  the  bonds.    (In  re  Derby,  104  Cal.  515.) 

BOOKS. 

See  Books  of  Account 
Identlfioaition  o£  mdnuto  books  of  corpora- 
tion.   See  Depositors.  4. 

BOOKS  OF  ACCOUNT. 

Stock-books,  sufficiency  of  to  prove  who 
were  stockholders.  See  Corpor&tlone,  V,  4, 
c. 

Admissibility  of.    See  Evidence,  II. 

Entries  in  books  as  evidence.  See  Sure- 
tyship, 23. 

Statement  made  from,  admissibility  of. 
See  Evidence,  14. 

False  entries  in.  See  Criminal  Law,  XL 
10. 

Bank,  books  of.  See  Banks  and  Banking,. 
IV. 

BOUNDARIES. 

Highways.    See  Highways,  IV. 

County,  survey  of.    See  Surveys. 

Mining  claims.    See  Mines  and   Mining. 

City,  judicial  notice  of.  See  Judicial  No- 
tice, 10. 

City,  mistake  in,  effect  on  incorporation. 
See  Municipal  Corporations.  7. 

Mistake  as  to.  See  Adverse  Posseselon, 
1. 

Mistake  as  to  boundaries,  right  to  ti^es 
planted.    See  Trespass,  17. 

Ernmeous  courses,  rejection  of  as  surpms- 
age.    See  Estates  of  Deceased  Persons,  64. 

Description  by  courses  yields  to  descrip- 
tion by  block.    See  Deeds,  12. 

Map  controls  metes  and  bounds.  See 
Deeds.  13. 

Agreement  as  to  possession,  effect  of.  See 
Adverse  Possession,  7. 

Agent  cannot  agree  as  to  division  line, 
when.    See  Agency.  12. 

Statements  of  boundaries  are  part  of 
claim.    See  Mechanics'  Liens,  28. 

Quantity  yields  to  boundaries.  See  Taxa- 
tion, 10. 

3.  In  the  absence  of  any  qualifying  term, 
the  designation  in  a  conveyance  of  any 
physical  object  or  monument  as  a  boundary 
implies  the  middle  or  central  point  of  such 
boundary.  (Freeman  v.  Bellegarde,  108  OaL 
179.) 

2.  Where  no  monuments,  natural  or  artl- 
flcial,  called  for  by  description,  or  by  the 
field  notes  of  a  survey,  are  to  be  found,  the 
courses  and  distances  called  for  must  con- 
trol.   (O'Hara  v.  O'Brien,  107  Cal.  309.) 

3.  Natural  monuments  are  an  controlling, 
and,  where  it  is  plainly  apparent  tbaX  a  riv- 
er is  called  for  as  a  boundary.  It  would  con- 
trol the  calls  for  distance;  but,  where  It  la 
not  dear  that  the  river  was  Intended  as  a 
boundary,  and  the  description  is  satisfied 
by  monuments  consisting  of  the  bank  and 
the  east  line  of  the  official  bed  of  the  stream, 
which  corresponds  with  the  distances  and 
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acrrafipe  glTen  in  the  cl€ed,  tta€  identity  of 
the  lot  gvanted  is  estabUshed  by  taking  tbe 
east  line  of  the  official  bed  aa  a  boundary 
line  instead  of  the  river.  (Hostetter  v.  Lob 
Angeles  Terminal  By.  Co.,  106  GaL  38.) 

4.  In  the  description  of  the  boundaries  in 
a  conveyance,  monuments  designated  as  the 
comers  of  the  tract  conveyed,  which  can 
be  ascertained,  will  prevail  over  designated 
measurements,  and  parol  evidence  offered 
for  the  purpose  of  pointing  out  upai)  the 
surface  of  the  earth  tiie  monuments  which 
had  been  agreed  upon  in  the  sale,  and  which 
were  named  in  the  CMiveyanee,  is  admissi- 
ble to  show  the  identity  of  the  land  convey- 
ed with  that  upon  which  the  trespass  was 
committed.  (Stlnchfleid  v.  Willis,  107  Oal. 
84.) 

5.  Where  a  deed  described  the  prem- 
ises granted,  as  being  on  the  line  of  a  street 
which  was  practically  located  after  the 
deed  was  made,  such  location  may  be  loolc- 
ed  to  for  the  purpose  of  determining  the 
location  of  the  land  granted,  and  '^^lien 
such  street  was  established,  built  upon,  ac- 
cepted, recognised,  and  used  by  the  city  au- 
thorities and  the  public,  It  became  a  street 
of  the  city  and  presumably  the  street  re- 

•f erred  to  in  the  deed.     (Payne  v.  English, 
101  Cal.  10.) 

fj.  Where  the  grantor  In  a  private  con- 
veyance is  the  owner  of  the  bed  of  a  tidal 
sti^am,  which  is  designated  as  a  boundary 
of  land  granted  or  mortgaged,  the  convey- 
ance or  mortgage  will  be  held  to  ertend  to 
the  middle  line  or  thread  of  the  streafn, 
and  the  general  presumption  is  that  the  ti- 
tle of  a  purchaser  or  mortgagee  extends  as 
far  from  the  shore  towartf  the  thread  of  the 
stream  as  the  grantor  owns.  In  both  tidal 
and  fresh  waters.  (Freeman  v.  Bellegarde, 
106  Oal.  179.) 

7.  Where  a  creek  Is  made  the  boundary 
of  the  land  conveyed,  and  the  calls  of  the 
conveyance  ascend  the  creek,  the  line  as- 
cending the  creek  follows  the  thread  of  the 
stream,  and  the  courses  and  distances  must 
yield  to  the  actual  line  of  the  creek.  (Free- 
man V.  Bellegarde,  108  Cal.  179.) 

8.  A  can  for  a  Hue  ascending  a  creek,  and 
then  crossing  the  creek  to  the  end  of  an 
old  wall,  is  not  Inconsistent  with  holding 
that  the  call  ascending  the  creek  follows  the 
thread  of  the  stream,  and  the  next  course 
will  be  deemed  to  cross  the  creek  from  the 
thread  of  the  stream  towards  the  end  of  the 
wall.    (Freeman  v.  BcAlegarde,  108  Cal.  179.) 

9.  In  the  absence  of  any  qualification  a 
grant  bounded  by  the  shore  of  a  river  or 
stream,  when  the  grantor  is  the  owner 
thereof,  conveys  the  land  up  to  the  lowest 
point  of  the  shore  at  any  time;  but  It  is 
competent  for  the  grantor  to  so  designate 
the  line  on  the  shore  which  shall  consti- 
tlFte  the  boundary,  that  there  shall  be  no 
uncertainty  in  its  location,  and.  where  the 
starting  point  of  the  description  is  the  in- 
tersection of  a  dttch  with  the  shore  line, 
the  starting  point  Is  susceptible  of  exact  lo- 
cation, and  the  term  "shore'*  must  be  con- 
strued in  the  same  meaning  wherever  used 
in  the  conveyance.  (Freeman  v.  Belle- 
garde,  106  Cal.  179.) 


10.  Where  the  original  survey  of  a  ssetion 
shows  that  the  section  and  quarter  section* 
were  full,  and  only  the  monuments  fixing 
the  eastern  line  of  the  section  are  found* 
it  is  error  for  a  county  surveyor,  instead  of 
starting  from  the  northeast  and  southeast 

*  comers  of  the  section,  and  surveying  the 
section  and  quarter  sections  by  courses  and 
distances,  so  as  to  make  them  full,  to  at- 
tempt to  litart  from  a  comer  in  another 
township,  and  assumine;  that  certain  f<  nces 
had  been  located  on  section  and  quarter  see- 
tion  lines  to  survey  so  as  to  reduce  the 
lengrth  of  the  south  boundary  line  of  the  seO' 
tion  to  less  than  the  eighty  chains  provided 
for  in  the  original  survey.  (O'Hara  v. 
O'Brien,  107  Cal.  309.) 

11.  Wliere  a  survey  of  the  boundary  line 
in  dispute,  which  pursued  a  faulty  method 
of  ascertaining  the  boundary  by  not  com- 
mencing at  the  proper  starting  point,  is  ad- 
mitted in  evidence  without  objection,  it  be- 
comes evidence,  though  apparently  not  the 
best,  of  the  location  of  the  line  in  the  place 
claimed  by  the  plaintiff,  asid  a  finding  ol 
the  court  in  accordance  therewith  is  sup- 
ported by  the  evidence.  (Peters  v.  Gracia, 
110  CSal.  89.) 

12.  Evidence  of  the  deetarations  of  ad* 
joining  owners  made  long  prior  to  the  com- 
mencement of  the  action,  some  of  which 
were  made  by  deceased  persona,  for  the 
purpose  of  showing  tlMit  it  was  ttDderstosd 
between  the  adJolJ^Bg  owners  that  a  fence 
between  them  was  not  UT>Of&  tlie  true  partl- 
tlfm  Una  is  adniisslUe,  atthevgh  it  is  a  just 
caution  addressed  to  the  trial  cowrt  that 
there  is  danger  of  relying  upon  the  declaF> 
ations  of  deceased  persons  when  H  breomeS 
impossible  of  contradiction;  but  the  credi- 
bility of  such  evidence  is  for  the  considera- 
tion of  the  judge  of  the  court  who  saw  and 
heard  the  witnesses.  (Peters  v.  (3racla,  110 
Cal.  89.) 

BOUNTIES. 

Ak^  creating.   iSee  OooiAtlitutloiinl  l/aw,  III, 

1.  Claims  for  bounties  for  coyote  scalps 
under  the  act  of  March  31,  1891,  must  be 
presented  to  and  approved  by  the  state 
board  of  .examiners,  and  the  controller  can- 
not draw  his  warrant  for  any  claim  not  lti>- 
proved  by  that  board.  (Ingram  v.  Dolgan, 
106  Cal.  lis.) 

2,  A  "gift"  is  a  voluntary  transfer  of  prop- 
erty without  consideration,  while  the  terms 
*'bounty"  and  "reward"  are  nearly  allied  in 
meaning,  and  as  applied  to  bounties  given 
by  statute,  imply  a  consideration  of  services 
to  be  rendered.  (Ingram  v.  Dolgan,  106 
Cal.  113.) 

BREACH. 

Contracts,  breach  of.    See  Contracts,  IV. 


BRIBERY. 

See  Criminal  Law,  XI,  3. 
Witness,  bribery  of,   investigation  of. 
Pleading  and  Pnuctice,  60. 


BRIDGES. 
See  Wharves. 
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Liability  for  erection  of  bridge  which  is  he  brought  the  vendor  and  the  proposed  pnr- 

a  nuisance.    See  Nuisance,  1,  2.  chaser  together,  so  that    the  vendor  might 

Faulty  construction,  damages  for  injury,  have  secuw^d  such  contract  if  he  desired. 

See  Damages,  5.  (Mattingly  v.  Pennie,  105  Cal.  514.) 

1.  XTnder  the  uew  constitution  of  1879  3.  Evidence  showing  that  plaintiff,  within 
which  provides  that  private  property  shall  the  time  limited  by  the  contnLct,  found  &  per- 
not  be  taken  or  damaged  for  public  use  •  son  in  London  who  offered  verbally  to  pur- 
without  Just  compensation  having  been  first  chase  the  stock  for  four  hundred  and 
made  or  paid  into  court  for  the  owner,  a  twenty-live  thousand  dollars,  and  com  muni- 
county  is  liable  for  consequential  damages  cated  that  fact  to  the  owner  of  the  stock 
to  a  private  owner  resulting  from  the  con-  without  naming  or  pointing  out  the  pur- 
struction  of  the  abutment  of  a  bridge  cliaser,  whereupon  the  owner  refused  to 
erected  by  the  county,  by  which  the  water  make  the  sale,  and  no  contract  was  obtained 
is  turned  toward  his  land,  cutting  away  por-  from  the  supposed  purchaser  binding  him 
tions  thereof,  and  destroying  improvements  In  any  way,  is  not  sufficient  to  Justify  a  ver- 
thereon.  (Tyler  v.  Tehama  County,  109  diet  for  the  recovery  of  commissions  by  the 
Cal.  618.)  broker.    (Mattingly  v.  Pennie,  m5  Cal.  514.) 

2,  The  board  of  supervisors  of  a  county  4.  The  refusal  of  the  owner  to  perform  the 
have  authority  to  erect  bridges  and  to  deter-  contract  entered  into  by  the  broker  with  a 
mine  the  place  of  such  erection;  and  if  from  proposed  purchaser  does  not  amount  to  a 
necessity,  or  by  mistake,  they  erect  a  bridge  i^revention  of  performance  so  as  to  entitle 
outside  of  the  limits  of  the  highway  upon  the  broker  to  commissions  without  procur- 
private  land,  the  county  cannot,  upon  that  Ing  a  purchaser,  who  has  made  an  offer  to 
ground,  while  maintaining  the  bridge  for  the  vendor,  and  not  merely  to  the  broker  to 
public  use,  repudiate  the  action  of  the  board,  enter  into  the  contract  of  purchase  bar- 
and  refuse  to  compensate  the  person  whose  gained  for.  (Mattingly  v.  Pennie,  106  CaL 
property  ha49  been  taken   or  damaged  by  «'*14.) 

the  construction  of  the  bridge.  (Tyler  v.  Te-  5.  Where  the  plaintiff  claims  that  the. 
hama  County,  109  Cal.  618.)  df-cedent  repoidlated  his  contmact  for  the  sale 
w  ,ii  is  immaterial  whether  the  work  of  of  the  stock,  evidence  fordefendant  isadmis- 
building  the  obstruction  which  caused  the  ^.ble  to  show  ibhat  the  stock  was  kept  in 
vir^Zu^  plaintiff's  land  was  done  by  the  hands  of  a  third  person  for  the  deUver>- 
the  bridge  company  or  by  some  one  else  if  to  any  purchaser  whom  plaintiff  might  pro- 
it  appears  that  it  was  done  under  the  dlrec-  cure  under  the  contract.  (Mattingly  v.  Pen- 
tion  and  according  to  the  plans  and  spedfl-  nle  105  Cal  514 ) 

cations  furnished  by  the  board  of  eupervls-  q    *   .^al  estate  broker  has  nothing  to  do 

ors,  and  that  the  work,  when  completed,  .Jflyr^^^uf^^^^^iw^^ 

was  accepted  by  them.     (Tyler   v.  Teh^a  ^^^^  J?®  ^^^^  ^L^^^™?^^*?'  ?.!,^^^^' 

County,  109  Cal  618.)                          ^enama  and  his  knowledge  as  to  the  title,  or  the 

^  equitable  estate  of  a  third  person  therein,  is 

BRTirFS  ^'  ^^  consequence;  and  his  right  to  the  com- 

°*  pensation  contracted  for  does  not  in   any 

Failuire  to  file,  diamdssal  iflor.    See  Appeails,  way  depend  on  the  validity  or  invalidity  of 

X,  3.  the  defendant's  title  to  the  property.    (Mar- 
tin V.  Bde,  103  Oal.  157.) 
BROKERS.  7,  x  real  estate  broker  who  does  not  ex- 
Duty  In  voting  stock  of  customers.    See  ceed  his  authority  under  the  agreement  in 
Corporations.  130.  obtaining  a  purchaser  is  not  legally  liable 
Margin  contracts.    See  Contracts,  III.  for  expenses  incurred  in  a  suit  by  the  pur- 

1.  Under  a  written  authority  to  a  real  es-  fJi*4®'/?!,J?P^^^^^ 

tate  broker  to  obtain  a  purchaser  for  land  ^L^SL^P^V^^^,^^                V^rf^ ''#^?^?i.7 V 

at. a  stated  sum,  within  a  specified  period.  Property.    (Martin  v.  Bde,  103  Cal.  157.) 

for  an  agreed  commission,  in  order  to  eatitle  8.  A    demand    for   broker's    commissions 

the  broker  to  recover  the  commission  agreed  which  is  capable  of  being  made  certain  by 

upon  it  is  only  necessary  to  show  that.  In  computation,  draws  interest  from  the  tim«* 

pursuance  of  his  employment,  and  within  when  it  became  due,  under  section  3287  of 

the  time  limited  by  the  contract  he  found  a  the   Civil   Code.    (Martin   v.  Ede,   103   Cal. 

purchaser  ready  and  willing  to  purchase  thf-  157.) 

property  on  the  terms  specified  in  the  an-  ^.  Where  the  owner  of  the  property,  dur- 

thorizatlon.    (Martin  v.  Bde,  103  Cal.  157.)  ing  the  time  limited   by  the   contract   of 

2.  Under  a  contract  authorizing  a  broker  agency,  executed  a  lease  for  a  term  ©f  five 
to  negotiate  a  sale  of  mining  stocks  for  .vears,  with  the  sole  and  exclusive  privilege 
three  hundred  thousand  dollars,  and  to  re-  to  the  tenant  to  purchase  the  property,  such 
ceive  as  his  commission  all  that  he  could  ob-  lease,  with  the  privilege  of  purchasing, 
tain  for  the  stock  above  that  price,  in  order  constitutes  a  sale  of  the  property,  or  a  with- 
to  entitle  the  broker  to  recover  commissions  drawal  of  the  property  from  the  sale,  within 
where  no  sale  was  actually  consummated,  the  meaning  of  the  contract  of  agency,  en- 
it  is  incumbent  on  him  to  prove  that  he  titling  the  brokers  to  recover  one-half  of 
found  a  purchaser  ready,  willing,  and  able  the  specified  commission.  (Rucker  v.  Hall, 
to   buy  the  property  on  the  terms  fixed,  ^^  Cal.  425.) 

and  either  that  he  procured  from  that  per-  10.  Where   real   estate   brokers    made   a 

son  a  valid  contract  binding  him  to  pur-  written    contract    for    the    sale    of    lands 

chase  the  property  on  those  terms,  or  that  tlirough  their  agency  for  a  specified  commis- 
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sion,  in  which  the  owner  of  the  land  agreed 
that  if  he  found  a  purchaser  Independent  of 
the  real  estate  agents,  or  withdrew  the  prop- 
erty from  the  sale,  he  was  to  pay  one-half  of 
the  specified  commission,  In  an  action  upon 
the  contract,,  the  complaint  in  which  sets 
up  two  causes  of  action,  one  based  upon  an 
alleged  sale  of  the  property  by  the  owner, 
entitling  plaintiffs  to  one-half  of  the  com- 
mission, and  the  second  based  upon  the  first 
clause  of  the  contract  alleging  that  plaintiffs 
being  ignorant  of  the  sale  by  the  owner, 
thereafter  found  a  purchaser  and  notified 
the  owner  thereof,  who  refused  to  convey  to 
such  purchaser,  both  causes  of  action  are 
based  upon  the  same  contract,  and  the  facts 
might  properly  have  been  set  forth  in  a 
single  count,  the  subject  of  the  action  being 
the  recovery  of  the  commissions  under  a 
single  contract  for  the  payment  thereof  at 
a  certain  rate  under  one  set  of  circum- 
stances, and  a  different  rate  under  different 
circumstances,  and  it  Is  error  for  the  court 
to  require  the  plaintiffs  to  elect  between  the 
counts,  and  to  rely  upon  one  count  only. 
(Rucker  v.  Hall,  106  Cal.  425.) 

BUILDING  CONTRACTS. 
I.  Memorandum;  Recording  of  Contract. 

II.  Performance;     Payment;     Abandon- 
ment 

III.  Bond  of  Contractor. 

IV.  Assignment  by  Contractor. 

See  Buildings. 

Architects.    See  Architects. 

Mechanics'  liens.      See  Mechanics*  Liens. 

Liability  of  contractor  for  public  works, 
for  injury  to  property.  See  Municipal  Cor- 
porations, 54. 

Contractor  cannot  split  claim.  See  Me- 
chanics' Liens,  18. 

T.  Memorandum;    Recording  of  Contract. 

Contract,  recording  of.  See  Mechanics' 
Liens,  I. 

Recording  of,  validity  of.  See  Mechanics' 
Liens,  I. 

Failure  to  file  plans  and  specifications. 
See  Mechanics'  Liens,  2. 

1.  Where  the  memorandum  of  a  building 
contract  filed  with  the  recorder  does  not 
state  of  what  material  the  building  was  to 
be  constructed,  whether  of  wood,  brick, 
stone,  or  iron,  but  merely  describes  it  as  a 
two-story  building  of  a  certain  size,  to  be 
constructed  In  a  workmanlike  manner  in 
conformity  with  the  plans,  drawings,  and 
?ipecificatlons  kept  and  remaining  in  the 
ofiice  of  the  architect,  no  copy  of  which  was 
inserted  in  the  memorandum  or  filed  there- 
with, the  contract  is  void  upon  the  ground 
that  the  memorandum  does  not  contain  a 
sufficient  statement  of  the  general  character 
of  the  work  to  be  done.  (Butterworth  v. 
Levy,  104  Cal.  506.) 

.  2.  The  rights  of  the  parties  to  a  building 
contract  are  entirely  statutory,  and  the  ob- 
ject of  the  record  is  not  merely  to  give  notice 
to  subcontractors  or  lienholders  of  the  exist- 
ence of  the  contract,  but  the  express  pro- 
vision of  the  statute  is  that  if  the  contract 


or  a  memorandum  thereof  in  accordance 
with  the  statute,  is  not  filed  with  the  re- 
corder the  contract  is  void,  and  the  question* 
is  not  one  of  mere  notice.  (Butterworth  v« 
Levy,  104  Cal.  506.) 

3.  The  record  of  a  memorandum  of  a  cou' 
tract  for  the  erection  of  a  building  is  suf- 
ficient when  the  memorandum  sets  fortb 
the  names  of  all  the  parties  to  the  contract, 
and  a  general  statement  of  the  character  of 
the  work  to  be  done,  and  is  not  rendered  in- 
sufficient because  the  memorandum  is  not 
ftigned,  nor  because  plans  and  specifications 
are  not  filed  therewith,  if  none  are  referred 
to  in  the  memorandum;  nor  because  there  is 
no  detailed  description  of  the  work  to  be 
done;  and  where  the  statement  of  the  gen- 
eral character  of  such  work  Is  made  in  good 
faith  and  sets  forth  the  size  of  the  lot,  and 
that  a  frame  building  already  thereon  is  to 
be  raised,  repaired,  and  additions  made 
thereto,  and  converted  into  fiats  for  the  pur- 
pose of  being  used  as  tenements,  the  memor- 
andum is  a  substantial  and  sufficient  com- 
pliance with  the  statute.  (Joost  v.  Sullivan, 
111  Cal.  286.) 

4.  The  design  of  the  amendment,  allowing 
the  record  of  a  memorandum  of  the  con- 
tract, was  to  require  less  than  was  required 
before:  and  its  language  is  to  be  construed 
lb  the  light  of  the  purpose  to  be  effected  by 
the  filing  of  anything  giving  information  of 
the  contract  between  the  owner  and  the 
original  contractor;  and  the  provision  for  a 
description  of  the  "general  character"  of  the 
work  cannot  be  construed  to  require  a  spe- 
cial, particular,  minute,  or  detailed  descrip- 
tion of  the  work  to  be  done.  (Joost  v.  Sulli- 
van, 111  Cal.  286.) 

5.  Where  the  recorded  memorandum  of 
the  original  contract  is  sufficient,  the  con- 
tract l^tween  the  contractor  and  subcon- 
tractors is  conclusive  as  to  the  value  of  the 
work  done  under  them  and  also  as  to  extra 
work,  so  far  aa  they  fix  the  value;  but  where 
the  original  contract,  or  a  sufficient  memor- 
andum thereof,  is  not  filed  in  accordance 
with  the  statute,  the  contract  price  agreed 
between  the  contractor  and  subcontractors 
is  evidence  of  value,  but  may  be  rebutted; 
but  in  a  case  where  the  value  of  extra  woidfe 
is  not  fixed  by  the  contract,  other  proof  of 
value  must  be  made.  (Joost  v.  Sullivan,  111 
Cal.  286.) 

6.  The  statute  in  imposing  a  liability  upon 
the  owner  beyond  the  price  he  contracted  to 
pay  In  favor  of  a  subcontractor,  is  penal  as 
well  as  remedial,  and  while  It  must  be  rea- 
sonably construed  to  effectuate  its  remedial 
purposes,  it  must  be  strictly  construed  as 
respects  its  penal  character,  and  no  merely 
technical  construction  can  be  indulged  in 
favor  of  visitiDg  a  penalty  upon  the  owner, 
where  there  has  not  been  a  substantial  fail- 
ure to  comply  with  the  law,  such  as,  if  con- 
tinued, would  defeat  its  remedial  purposes; 
and  if  there  be  a  reasonable  doubt  as  to  th0 
oonstnictlon  of  the  statnte.  or  as  to  whether 
defendants  have  complied  with  It,  they 
should  have  the  benefit  of  the  doubt.  (JooBt 
V.  Sullivan.  Ill  Cal.  286.) 

Failure  to  record  specifications  does  not 
affect  bond.    See  post,  III. 
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11.  Performance;   Payment;    Abandonment. 

Gdmpletlon  at  buitdiags.  See  Mecbaaics' 
Liens,  VI,  4. 

Completion  of,  question  of  trivial  Imper- 
fection  Is  one  of  fact.  See  Mechanics'  Liens, 
48. 

Pfeventlon  of  performance.  See  Contracts, 

Prevention  of  completion,  admissibility  of 
oontract  to  prove  value.    See  Evidence,  58. 

Counterclaim,  expense  of  repairs.  See 
Conniterclalm,  7. 

Abandonment  of,  efCect  on  lien.  See  Me- 
chanics' Lien,  VI. 

7.  The  owner  has  a  right  to  have  built  the 
structure  contracted  for,  and  to  have  h!s 
plans  substantially  embodied  In  the  work, 
regardless  of  whether  his  caprices  expressed 
In  the  contract  would  have  added  to  the 
value  of  the  structure  or  lessened  its  value. 
(Perry  v.  Quackenbush,  105  Cal.  299.) 

&.  Where  the  contract  called  for  lathes  one 
Mid  one*<iuarter  Inches  wide,  and  lathes  one 
and  one-half  Inches  wide  were  used-,  and 
the  contract  called  for  No.  1  rustic  and  the 
best  quality  of  Joists  and  studding,  and  the 
contractor  used  second  quality  of  Joists  and 
studding  and  No.  2  rustic,  there  is  a  sub- 
stantial and  material  departure  from  the 
specifications  at  the  contraict.  (Ooklen 
Gate  Lumber  Co.  v.  Sahrbacher,  105  Cal. 
114.) 

9.  The  evidence  of  cairpenters  and  archi- 
tects to  the  effect  that,  as  far  as  the  work 
had  progressed  at  the  time  the  contractor 
bad  left  the  building,  It  was  a  fair  average 
Job  for  that  class  of  bulldlniir,  does  not  meet 
the  Issue  made  as  to  whether  there  was  a 
substantial  breach  of  the  contract.  (Golden 
Gate  Lumber  Co.  v.  Sahrbacher,  105  CaX. 
114.) 

10.  The  owner  of  a  lot  wlio  has  entered 
Into  a  contract  with  a  buffder  to  construct 
a  house  upon  the  lot  may,  upon  faltnre  of 
the  builder  to  construct  the  building  In  a 
good  and  workmanlike  manner,  and  to  fur- 
nish the  quantity  and  quality  of  materials 
provided  for  fn  the  contract,  and  to  con- 
strnot  the  bulldins:  substantially  according 
to  the  contract,  mafntain  an  action  to  have 
a  note  and  mortgage  upon  the  lot  which 
were  executed  and  delivered  in  conlldeva- 
tloii'  of  the  contraet  price  for  the  building, 
delivered  up  and  canceled.  (Perryv.Quack- 
enbnsh,  105  Cal.  299.) 

11.  Where  the  court  found  that  th«  build- 
ing had  not  been  constructed  according  to 
the  contract,  and  that  It  had  not  been  ac- 
cepted by  the  plaintiffs  as  performed,  and 
further  found  that  there  was  a  difference  of 
three  hundred  and  fifty  doHars  In  the  value 
of  the  building  as  actually  constructed,  and 
as  It  should  have  been  constructed  under  the 
agreement  pursuant  to  the  specifications, 
a  Judgment  that  three  hundred  and  fifty  dol- 
lars be  deducted  from  the  amount  secured 
by  the  note  and  mortgage  and  adjudging  that 
the  residue  of  the  note  and  mortgage  was 
valid,  is  not  supported  by  the  findings  of 
fact,  and  the  plaintiff  is  entitled  to  a  Judg- 
ment upon  the  findings  canceling  the  note 


and  mortgage.  (Perry  v.  Qpjuikenbiisb^  ICB 
Cal.  299.) 

121  Where  the  findings  show  an  inten- 
tional departure  of  the  builder  from  the  con- 
tract, and  Indicate  an  attempted  fraud  on 
his  part,  there  can  be  no  silbstantlal  per- 
formance of  the  contract;  nor  does  the  find- 
ing that  the  difference  between  the  value 
of  the  house  as  actually  constructed  and  as 
it  should  have  been  constructed  was  only 
three  hundred  and  fifty  dollars  tend  to  show 
that  the  contract  had  l>een  substantially 
performed.  (Perry  v.  Quackenbush,  106 
Cal.  299.) 

la  In  order  that  the  contractor  may  re- 
cover  the  contract  price  less  damages 
caused  by  the  failure  to  perform  the  contract 
there  must  be  a  substantial  performance  of 
every  material  covenant  In  the  contract.  aAd 
the  failure  must  not  have  resulted  from 
design  or  bad  faith,  and  whether  these  facts 
exist  is  a  matter  to  be  determined  by  the 
Jury  or  the  court  sitting  as  a  Jury  ,  and  sub- 
stantial performance  must  be  found  as  a 
fact.    (Perry  v.  Quackenbush,  105  Cal.  299.) 

14.  Nonpayment  of  an  Installment  price 
when  due  Is  sueh  a  breach  of  the  contract 
as  to  Justify  a  contractor  In  leaving  the 
work  and  recovering  upon  a  quantum 
meruit,  but  If  the  contractor  has  not  per- 
formed the  contract  according  to  its  terms 
when  he  demands  payment  of  an  Install- 
ment, then  It  is  not  due,  and  he  is  not  Jus- 
tified in  leaving  the  work.  (Golden  Gate 
Lumber  Company  v.  Sahrbacher,  105  Gal. 
114.) 

15.  Where  the  contractor  has  given  orders 
to  the  owner  of  the  building  In  favor  of  mate- 
rialmen, who  af  terwardis  tiled  liens  upon  the 
property,  and  the  owner,  at  the  date  of  the 
orders,  was  Indebted  to  the  contractor  in 
excess  of  that  amount  the  liens  should  be 
offset  in  a  suit  by  the  contractor  against 
the  owner,  only  for  the  amount  due  at  the 
date  of  the  orders,  and  not  the  costs  and  ex- 
penses of  the  liens.  (Adams  v.  Burbank,  lOB 
Cal.  ei».) 

til.  Bond  of  Contractor. 

Contractor's  bond.  See  Mechanics'  Lleaii, 
X. 

16.  A  bond  given  by  a  contractor  to  the 
owner  of  a  building,  the  contract  price  of 
which  exceeded  one  thousand  doUsrs.  guar- 
anteeing the  performance  of  all  the  condi- 
tions of  the  contract,  and  that  the  house  to 
be  eonstructed  by  the  contractor  should  be 
delivered  to  the  owner  free  from  all  liens 
that  might  arise  from  or  be  filed  against  the 
building  on  account  ot  material  w  labor 
furnished  by  the  contractor,  and  used  in 
or  about  the  structure,.  Is  valid  and  binding 
upon  the  snrsftles,  notwithstanding  the  plans 
and  specifications  formdag  a  part  of  the 
building  contract  were  not  fiM  with  the 
county  recorder.  (Blyth  v.  Boblnson,  104 
Cal.  239.) 

17.  Where  the  sureties  on  a  contiactoifs 
bond  furnished  the  materials  and  filed  a  Hen 
ttterefor.  and  the  owner  gave  them  a  note 
in  consideration  of  the  cancellation  of  the 
lien,  the  sureties  upon  the  bond  of  the  con- 
tractor were  not  released  from  their  obllga- 
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tion  hj  the  mere  execution  of  tbe  note;  nor 
was  the  obUs^tion  of  the  bond  destroyed  by 
the  Riving  of  the  note  under  the  mistaken  be- 
lief that  the  bond  execnted  by  tHe  p'stntlffs 
was  void  for  want  of  proper  record  of  the 
contract.    (Blyth  ▼.  Robinson,  104  CaL  280.) 

IV.  Assignment  by  Contractor. 

18.  Under  section  il84  of  the  Code  of  OlTll 
Procedure  a  materialman  may  glTe  notice 
to  the  reputed  owner  of  tbe  strocture  of  his 
claim  for  material  furnished  at  any  time  be- 
fore money  falls  due  under  the  contract, 
and  no  assignment  made  by  the  contractor 
of  an  amount  to  become  afterward  due  to 
him  in  the  conras  of  perfomianoe  of  the  con- 
tract can,  before  the  arrival  of  the  time  of 
payment,  defeat  the  right  of  the  material- 
man to  give  the  notice  provided  for  in  the 
statute  and  to  obtain  the  benefit  thereof; 
and  the  notice  may  be  effectually  given  so 
long  as  the  money  is  owed  to  the  contractor 
himself,  although  the  time  when  It  shonld 
have  been  paid  is  passed.  (First  Na^  Bank 
of  Bridgeport,  Ohio,  v.  Perris  Irrigation 
Dist.,  107  Cal.  55.) 

19.  An  assignment  made  by  the  original 
contractor  to  another  person  or  company 
before  the  completion  of  the  work  vests  In 
the  assignee,  prior  to  the  expiration  of 
thirty-five  days  from  the  date  of  the  com- 
pletion of  the  work*  no  rights  different  from 
or  superior  to  those  of  the  original  contrac- 
tor. (First  Nat.  Bank  of  Brldgi*port,  Ohio, 
V.  Perris  Irrigation  Dist.  107  Cal.  65.) 

20.  An  assignment  made  of  the  balance 
of  the  contract  price  after  it  has  become  due 
and  payable  under  the  terms  of  the  contract, 
with  notice  to  the  reputed  owner  of  such  as- 
slgnnM^nt  cuts  off  all  rights  of  material- 
men in  the  funds  so  assigned,  and  any  no- 
tice afterward  given  by  a  materialman  is 
futile,  provided  the  assignment  was  without 
notice  of  the  unpaid  demand.  (First  Nat. 
Bank  of  Bridgeport,  Ohio,  v.  Perris  Irriga- 
tion Dist,  107  Cal.  65.) 

21.  Expenditures  by  the  owner  of  the 
structure,  for  repairs  which  the  contractor 
had  agreed  to  make  for  one  year,  Incurred 
subsequent  to  notice  of  assignment  of  the 
balance  due  upon  the  contract  price,  cannot 
be  counterclnimed  against  the  assignee;  but 
the  agreement  of  the  owner  to  pay  the  con- 
tract price  In  thirty-five  days  after  comple- 
tion of  the  contract  is  Independent  of  the 
engagement  of  the  contractor  to  keep  the 
stmcture  In  repair  for  one  year  after  such 
irompletton.  (First  Nst.  Bank  of  Bridge 
port  Ohio,  V.  Perris  Irrigation  Dist.,  107 
Cal.  56.) 

22.  The  orders  given  by .  the  contra<^tor 
operated  as  an  assignment  by  the  contractor 
of  his  demand  pro  tsnto,  and  if  the  owner 
refused  to  pay  the  orders  he  Should  not  be 
permitted  to  recover  from  the  contractor  the 
costs  and  expenses  incurred  by  reason  of  his 
refusal.    (Adams  v.  Burbank,  103  Cal.  946.) 

BUILDINGS. 
See  Building  GMiAracts. 


Public  works.    See  Public  Works. 

Power  to  build  includes  power  to  employ 
/irchltect.    See  Powers. 

School  buildings.    See  Schools,  III. 

Erection  of  by  executor.  See  Bxecutors 
and  Administrators,  38--40. 

Yard  is  appurtenant  to.    See  Slander,  3. 

BUNCO. 

Defrauding  by  means  of.  See  Criminal 
Law,  817. 

BURDEN  OF  PROOF. 
See  Evidence,  VII,  1. 

BUROLA  RT. 

See  Criminal  Law,  XI,  4. 

BURIAL. 
See  Husband  and  Wife,  81. 

BUSINESS. 

What  is.    See  Licensee,  1. 

Noisy  or  disagreeable  ordinance  regular 
Ing.    See  Ordinances,  V,  1. 

BUTTE   COUNTY. 

Assessors  and  deputies  of.  See  Taxation, 
71. 

BUYERS. 
See  Sales. 

BY-LAWS. 

See  Corporations,  IV;  Unincorporated   A»> 

soclatlons,  I. 

Contract,  by-laws  constitute.  See  Unln^ 
corporated  Associations,  1. 

CALENDAR. 

Cause  which  is  d  smlssed,  stricken  fronh 
See  Appeals,  200. 

CALIFORNIA. 
Bee  BtiMO* 

University  of.  See  Unfrerslty  of  Callfop' 
nia. 

CALLS. 

See  Boundaries;  Corporations,  V,  5. 

CANALS. 

See  Watercourses,  V. 

Canal  and  pipe  line  pass  as  appurtenant 
See  Deeds,  28. 

CANCELLATION. 

Subscription  to  stock,  cancellation  of.  Sea 
Corporations,  V,  1. 

Selection  of  lieu  land,  cancellation  of#  Ses 
Public  Lands,  2. 

Note  and  mortgage  given  on  conslderatlOft 
which  has  failed  may  be  canceled.  See 
Building  Ck)ntracts,  10,  et  se^i. 
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1.  Wbere,  upon  an  exchange  of  lands,  one 
of  the  parties  agreed  to  take  up  certain 
mortgages  on  the  ^nd  received  by  him,  and 
to  sell  the  land  at  a  certain  aggregate  price,* 
in  tracts  to  suit  purchasers,  and  to  take 
mortgage  security  upon  the  land  conveyed 
by  him  to  the  other  party,  as  collateral  se- 
curity to  insure  the  obtaining  of  the  aggre- 
gate price  agreed  upon  by  sales  In  the  mar- 
ket, until  that  price  should  be  paid,  with  an 
agreement  to  release  the  mortgage  at  any 
time  when  that  price  was  received,  the  per- 
son giving  such  mortgage  may  maintain  an 
action  to  cancel  it,  upon  proof  of  the  refusal 
of  the  other  party  to  sell  the  land,  or  to 
permit  a  sale  at  the  price  proposed,  and 
proof  of  his  conveyance  thereof  to  his 
daughters  by  deeds  of  gift,  thus  putting  it 
out  of  his  power  to  sell  the  land  at  any 
price.    (Beverly  v.  Blackwood,  102  Cal.  88.) 

2.  Under  section  8412  of  the  Civil  Code,  a 
written  Instrument  In  respect  to  which  there 
is  a  reasonable  apprehension  that,  if  left 
outstanding,  it  may  cause  serious  injury  to 
a  person  against  whom  it  Is  void  or  void- 
able, may,  upon  his  application,  be  so  ad- 
judged, and  ordered  to  be  delivered  up  or 
canceled;  and  the  fact  that  the  plaintiff 
might  successfully  defend  other  suits  in 
which  the  written  instrument  may  be  relied 
upon  is  immaterial,  the  remedy  provided  for 
by  the  code  being  Intended  to  strike  at  the 
basis  of  all  other  suits,  and  In  one  contro- 
versy to  determine  the  rights  of  the  parties 
for  them  all.  (Bradley  v.  Anglo-American 
Gas  Control  Company,  102  Cal.  627.) 

3.  Where  the  plaintiffs  granted  to  the  de- 
fendants the  exclusive  right  to  sell  and  dis- 
pose of  patented  machines  throughout  the 
Pacific  Coast,  on  the  condition  that  the  gran- 
tee would  make  faithful  efforts  to  sell  the 
machines  within  the  same  territory,  an 
agreement  by  the  grantee  with  the-  proprie- 
tor of  a  rival  machine,  with  the  Intention  of 
preventing  the  Introduction  and  sale  of  the 
plaintiff's  machine  within  a  portion  of  the 
territory,  is  such  a  violation  of  the  agree- 
ment as  to  Justify  the  plaintiff  in  treating  it 
as  terminated,  and  beginning  an  action  for 
its  cancellation.  (Bradley  v.  Anglo-Ameri- 
can Gas  Control  Co.,  102  Cal.  627.) 

4.  A  clause  in  the  Instrument  giving  to  the 
plaintiffs  the  right  to  terminate  the  agree- 
ment, upon  a  violation  of  its  provisions,  does 
not  prevent  the  plaintiffs  from  seeking  its 
cancellation  by  a  Judicial  determination; 
and  a  claim  by  the  defendants  that,  not 
withstanding  their  violation,  they  possess  all 
the  rights  conferred  by  the  agreement,  and 
dispute  the  right  of  the  plaintiffs  to  termin- 
ate it,  gives  to  the  plaintiffs  a  right  to  In- 
voke Judicial  action  to  cancel  the  agreement. 
(Bradley  v.  Anglo- American  Gas  Control 
Co.,  102  Cal.  627.) 

5.  The  threat  of  the  defendants  that  they 
will  endeavor  to  enjoin  the  plaintiffs  from 
disposing  of  the  machines  within  the  speci- 
fied territory  constitutes  a  reasonable  appre- 
liension  that  the  instrument  may  cause  in- 
Jury  to  the  plaintiffs,  and  the  fact  that  the 
plaintiffs  might  successfully  defend  any 
injunction  suit,  or  suits.  In  the  various  states 
covered  by  the  agreement,  is  no  objection  to 


rho  remedy  for  cancellation  of  the  instio- 
ment  (Bradley  v.  Anglo-American  Gas  Con- 
trol Co.,  102  Cal.  627.) 

6.  It  is  no  objection  to  the  complaint  for 
the  cancellation  of  an  instrument  that  a 
Judgment  for  damages  and  for  preventive 
relief  is  sought  in  the  same  action;  and  if 
the  allegations  of  the  complaint  are  insuffi- 
cient to  entitle  the  plaintiffs  to  introduce 
proof  of  such  damages,  that  fact  does  not 
impair  the  sufficiency  of  the  complaint  to 
establish  their  right  to  the  equitable  relief. 
(Bradley  v.  Anglo-American  Gas  Control 
Co.,  102  CaL  627.) 

CANVASSING. 
Votes,  canvassing  of.    See  Elections,  VI. 

CAPITAL. 

State,  change  of.  See  Constitutional 
Law»  I. 

CARDS. 

Swindling  by  trick  with.  See  Criminal 
Law,  242. 

CARE. 

Negligence.    See  Negligence. 

CARRIERS. 
See  Common  Carriers. 

OATTLBGTJARDe. 

iDjurles  from  being  caught  in.  See  Railr 
roads,  10,  et  seq. 

CAVEAT  EMPTOR. 
See  Partition,  18. 

Doctrine  does  not  apply  in  case  of  fraud. 
See  Sales,  26. 

Application  of  doctrine  to  marriage.  S«e 
Marriage  and  Divorce,  13. 

CENSUS. 
Population  of  county.    See  Counties,  1. 

CERTAINTY. 

Uncertainty  in  will.    See  Wills,  VIII,  1. 

Contract  not  enforced  unless  certain.  See 
Specific  Performance,  4,  et  seq. 

Deed  not  void  for  uncertainty,  when.  See 
Deeds,  7. 

Complain'  for  trespass  must  be  certain. 
See  Trespass,  6. 

Complaint  for  negligence  is  uncertain, 
when.    Sec  Highways,  27. 

Notice  and  resolution,  sufficiency  of.  See 
Corporattns,  119,  120. 

I>eniurrer  for  uncertainty.  See  Pleadin^r 
an»1  Piactice,  V. 

Uni»ertaln1y  In  finding.    See  Findings,  22. 

CERTIFICATE. 

I 

Issuance  of  stock  certificate.  See  Corpora- 
tions, V,  1. 

Lists  of  jurors,  certifying.  See  Jury  and 
Jurors,  II. 

City  engineer,  certificate  of  to  street  work. 
See  Streets,  VII,  7. 

Certificate  of  filing  of  bond,  conclusive- 
ness.   See  Appeals.  VI,  4. 


OBRTIPIOATE-OBRTIORARI. 
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Eyidence  taken  at  preliminary  examina- 
tion, certificate  to  sufficiency  of.  See  Crim- 
inal Law,  75,  et  seq. 

Partnership,  certificate  of,  filing  of.  See 
Partnership,  13. 

Of  probable  cause.    See  Appeals,  170. 

CERTIFICATES  OP  PURCHASE. 
See  Public  Lands,  n. 

Of  swamp  lands.  See  Swamp  and  Over- 
flowed Lands,  4. 

CERTIFICATES  OF  SALES. 
Competency  and  effect  of.  See  Streets,  187. 

CERTIFIED  COPIES. 

See  Evidence,  2. 
Statute,  certified  copy  of    prevails  over 
printed  volume.    See  Statutes,  1. 

CERTIORARI. 

Appealable  order  not  reviewed  by.  See 
Appeals.  10. 

Errors  in  injunction,  order  remedial  by  ap- 
peal not  reviewed.  See  Marriage  and  Di- 
vorce, 81. 

Error  in  rulings  In  contempt  proceedings 
not  reviewed.    See  Contempt,  8. 

Order  modifying  stay  pending  appeal  will 
be  annulled  on.    See  Appeals,  1^. 

Appointment  of  city  marshal  cannot  be 
reviewed  by.    See  Offices  and  Officers,  27. 

Orders  on  proceedings  for  additional  se- 
curity not  annulled  on.  See  Executors  and 
Administrators,  12. 

Will  not  lie  to  review  injunction  issued 
after  judgment.    See  Appeals,  24. 

Proceedings  of  supervisors  on  petition  for 
vacating  highway,  review  of.  See  High- 
ways, 39. 

Proceedings  in  opening  streets  are  legisla- 
tive acts  and  not  reviewed  on  certiorari.  See 
Streets,  22. 

Remedy  by  certiorari  is  no  bar  to  injunc- 
tion.   See  Judgments,  65. 

1.  A  legislative  act  is  one  which  predeter- 
mines what  the  law  shall  be  for  the  regula- 
tion of  future  cases  falling  under  its  provi- 
sions, while  a  judicial  act  Is  a  determina- 
tion of  what  the  law  is  in  relation  to  some 
existing  thing  done  or  happened.  Whenever 
an  act  determines  a  question  of  right  or  ob- 
ligation or  of  property  as  the  foundation 
upon  which  it  proceeds,  such  an  act  is  to 
that  extent  judicial.  (Wulzen  v.  Board  of 
Supervisors,  101  Cal.  16.) 

Judicial  inquiry,  what  is  not.  See  Offices 
and  Officers,  28. 

2.  A  writ  of  review  or  certiorari  will  not 
He  to  review  the  action  of  an  inferior  tri- 
bunal or  board  in  the  exercise  of  purely 
legislative  functions  which  are  not  judicial 
in  their  character.  (Wulzen  v.  Board  of 
Supervisors,  101  Cal.  15.) 

3.  A  writ  of  review  under  our  statute, 
which  answers  to  the  common-law  writ  of 
certiorari,  can  only  be  granted  where  there 
is  excess  of  jurisdiction  by  an  inferior  tri- 
brnal  exercising  judicial  functions,  and 
where  there  is  no  appeal  or  other  plain, 


speedy,  and  adequate  remedy.    (Noble  v.  Su- 
perior Court,  109  Cal.  523.) 

4.  Although  a  writ  of  review  is  not  a  writ 
of  error  upon  which  the  rulings  of  the  court 
and  other  matters  within  the  jurisdiction 
can  be  reviewed,  yet  it  Is  a  means  by  which 
the  power  of  the  court  in  the  premises  can 
t>e  inquired  into,  and  for  this  purpose,  the 
review  extends,  not  only  to  the  whole  of  the 
record  of  the  court  below,  but  even  to  the 
evidence  Itself,  where  necessary  to  deter- 
mine the  jurisdictional  facts.  (Schwarz  v. 
Superior  CJourt,  111  Cal.  106.) 

5.  Where  an  appeal  1«  given  from  a  judg- 
ment or  order,  the  appellate  court  may  cor- 
rect all  the  errors  therein  detrimental  to  the 
appellant,  and  the  fact  that  some  portion  of 
the  judgment  or  order  is  without  and  in  ex- 
cess of  the  powers  of  the  court,  is  but  a  rea- 
son for  a  reversal  of  the  judgment  or  order 
on  such  appeal,  and  there  cannot  be  a  writ 
of  review  as  to  such  partial  excess.  (Noble 
V.  Superior  Court,  109  Cal.  523.) 

6.  An  order  after  judgment  directing  the 
sale  by  a  receiver  of  property  of  the  hus- 
band for  the  purpose  of  satisfying  a  judg- 
ment for  alimony  is  appealable,  and.  regard- 
less of  whether  there  Is  an  excess  of  the 
jurisdiction  of  the  court  in  making  it,  the 
remedy  by  appeal  is  conclusive  of  the  right 
to  review  it  upon  certiorari.  (White  v.  Su- 
perior Court,  110  Cal.  54.) 

7.  A  writ  of  review  will  not  lie  where  there 
Is  no  excess  of  jurisdiction,  even  though 
there  may  be  error  in  the  decision  of  the 
court  sought  to  be  reviewed.  (Holbrook,  Mer- 
rill ft  Stetson  V.  Superior  Court,  106  CaL 
580.) 

8.  Where  the  board  of  supervisors  has  ac- 
quired jurisdiction  to  hear  and  determine 
questions  relating  to  the  report  of  viewers, 
and  to  approve  or  reject  it  either  wholly  or 
in  part,  and  the  report  appears  to  be  regular 
and  valid  upon  Its  face,  and  the  only  ques- 
tion raised  in  regard  to  it  is  as  to  whether 
or  not  the  report  Is  true,  an  erroneous  deci- 
sion of  the  board  upon  the  evidence,  in  the 
exercise  of  its  jurisdiction,  is  beyond  the 
reach  of  a  writ  of  review.  (Johnston  v. 
Board  of  Supervisors  of  Glenn  County,  104 
Cal.  890.) 

9.  A  proceeding  In  the  supreme  court  upon 
a  writ  of  review  to  annul  an  order  and  addi- 
tional finding  of  the  superior  court  on  the 
ground  that  the  latter  court  was  at  the  time 
without  jurisdiction  to  make  such  order  and 
finding,  because  the  cause  In  which  it  was 
made  was  then  pending  In  the  supreme 
court  on  appeal,  will  be  dismissed,  as  the  pe- 
titioners have  a  plain,  speedy,  and  adequate 
remedy  In  due  course  of  law,  when  the  addi- 
tional finding  Is  presented  in  the  supreme 
court  as  a  part  of  the  record  on  appeal.  If 
the  superior  court  was  without  authority 
to  make  the  finding  complained  of  such  find- 
ing will  be  entirely  disregarded  as  a  part  of 
the  record  on  appeal.  (Auzerals  v.  Superior- 
Court,  101  Cal.  642.) 

10.  Upon  certiorari  the  single  question  In- 
volved is  whether  the  lower  court  has  ex- 
ceeded its  jurisdiction;  and  if  it  has  not  no- 
matter  how  grievously  It  may  have  erred. 
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either  in  matters  of  fact  or  matters  of  law, 
the  writ  of  certiorari  will  not  afford  relief  to 
the  party  prejudiced;  and,  where  xedtals  of 
fact  In  the  Judgment  or  order  are  sufBclent 
to  sustain  It,  ^ose  recitals  are  conclusive, 
and  no  eyidence  can  be  received  to  Impeach 
them.    (White  v.  Superior  Court,  110  CaL  60.) 

11.  Where  the  question  whether  a  surety 
was  presented  for  the  purpose  of  Justifla^ 
tlon  upon  a  bond  upon  appeal  trom  the  Jus- 
tice's. <xmrt,  the  sufficiency  of  th6  siireClea 
upon  which  it  was  excepted  to,  was  a  fact 
presented  to  the  saperloir  court,  and  deter- 
mined in  faimr  of  the  sufficiency  of  the  un- 
dertaking upon  conflicting  evidie«ice,that  de- 
termination is  not  subject  to  review  In  the 
supreme  court  upon  certiorari.  (Bank  of  Es- 
condido  V.  Superior  Court,  106  Cal.  43.) 

12b  Upon  a  writ  of  review  to  annul  pro- 
ceedings of  the  board  of  supervisors  In  lay- 
ing out  and  establishing  a  public  road, 
where  the  return  shows  that  the  proceedings 
were  regular  atfd  valid  upon  their  face,  and 
that  the  viewers  appointed  by  the  board 
had  reported  that  they  had  viewed  and  sur- 
veyed the  proposed  road,  and  recommended 
it  to  be  established  and  opened,  and  the  re- 
port was  approved  by  the  board,  and  there 
Is  nothing  in  the  return  to  show  that  the 
board  had  exceeded  its  lawful  Jurisdiction, 
the  return  cannot  be  amended  by  an  ex  parte 
affidavit  of  the  clerk  of  the  board  that  the 
testimony  contradicting  the  report  of  the 
viewers  was  given  before  the  board  of  su- 
pervisors, where  no  part  of  the  testimony 
of  witnesses  is  contained  in  the  return,  or 
shown  to  have  been  reduced  to  writing,  or 
brought  before  the  court  of  review  in  any 
officially  authenticated  form  as  part  of  the 
record  of  the  board,  and  such  affidavit  can- 
not be  considered  as  any  part  of  the  record 
upon  the  return  to  the  writ,  and  is  prop- 
erly reJect(Ml.  (Johnston  v.  Board  of  Super- 
visors of  Glenn  County,  104  C3al.  890.) 

13.  Certiorari  will  not  lie  to  annul  the  ac- 
tion of  a  county  board  of  supervisors  in 
denying  an  application  for  a  license  to  sell 
liquor  at  retail  (Knox  v.  Rainbow,  111  Cal. 
639.)  ' 

14.  The  refusal  of  a  liquor  license  by  the 
board  of  supervisors  has  no  mandatory  force 
and  does  not  work  an  efvtoppel,  or  prevent  a 
renewal  of  the  application,  and  cannot, 
therefore,  work  an  injury  to  the  applicant 
to  be  remedied  by  certiorari,  which  could 
only  have  the  effect  to  place  the  matter  be- 
fore the  board  as  though  an  action  had  been 
taken.    (Knox  v.  Rainbow,  111  Cal.  539.) 

15.  The  manifest  object  of  rule  26  of  this 
court,  providing  that  If  the  return  to  an  al- 
temstfv**  writ  be  by  demurrer  alone  the 
writ  will  be  ordered  to  Issue  without  finrther 
leave  to  answer,  is  applicable  to  petitions 
for  a  writ  of  review  as  fully  as  those  for  the 
other  original  writs  referred  to  in  the  rule. 
It  being  Intended  to  enable  the  parties  to 
obtain  a  decision  upon  the  sufficiency  of  the 
order  or  Judgment  sought  to  be  annulled, 
without  incurring  the  expense  or  delay  of  a 
return  to  the  writ.  (Stewart  v.  Superior 
Court  of  San  Diego,  101  Cal.  594.) 

16.  If  a  demurrer  to  a  petition  for  a  writ 


of  review  is  overruled,  the  subsequent  ii 
ance  of  the  writ  and  the  Judgment  to  be  ren- 
dered after  its  return  will  be  merely  formal, 
and  in  accordance  with  the  decision  upon 
the  demurrer,  unless  it  appears  that  the  rec- 
ord returned  Is  different  from  that  set  forth 
in  the  petition.  (Stewart  v.  Superior  Court, 
of  Saa  Diego,  101  Cal.  694.) 

CBSSPQOLS. 
Duty  to  build.    See  Sewers,  11-18. 

CHALLBNGB. 
Jurors,  challenge  to.    See  Jury  and  Jurors, 

irr. 

CHANCE  VERDICT. 
^  See  Verdict,  6. 

CHANGE  OF  VENUE. 
See  Venue,  II. 

OHABAOTBR. 
IDvidence  of.    See  Criminal  Law,  X,  3,  q. 

1.  The  rule  is  uniform  that  genenU  char- 
acter cannot  be  proved  by  a  single  act  (Bea 
V.  Wood,  100  Cal.  314.) 

2.  Although,  as  a  general  rule,  character 
can  only  be  proved  by  general  reputation 
and  cannot  be  shown  by  evidence  of  parti* 
cular  and  specific  facts,  but  may  be  proved 
by  negative  testimony,  yet,  where  the  tes« 
timony  adduced  as  to  the  improvidence  of 
the  defendant  not  only  assailed  his  general 
reputation  for  providence,  industry  and  so- 
briety but  stated  that  he  squandered  his 
money  for  liquor  and  contributed  nothing  to 
the  support  of  his  family,  it  is  competent  to 
meet  and  overcome  such  evidence  by  proof 
that  he  had  accumulated  proper^,  was 
never  intoxicated,  had  supported  his  wife 
and  family  while  residing  with  him,  had 
never  squandered  his  money  and  was 
known  as  an  honest,  sober  and  Industrious 
man  and  always  paid  his  bills.  (Estate  of 
Connors,  110  Cal.  408.) 

3.  The  general  rule  is,  that  in  civil  actions, 
evidence  of  the  good  character  of  the  de- 
fendant is  not  admissible,  and  the  creep- 
tions  consist  mostly  of  cases  where  the  char- 
acter of  some  person  is  the  very  Issue  In- 
volved; but  an  action  for  assault  and  bat- 
tery is  not  one  of  the  exceptions.  (Vance  v. 
Richardson,  110  Cal.  414.) 

CHARGES. 
Power  to  regulate.    See  Railroads,  III,  8. 

CHARTERS. 
See  Municipal  Corporations,  IT. 

CHASTITY. 
Want  of.    See  Marriage  and  Divorce,  18. 
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CHATTEL  MORTGAGES. 

See  Mortgages,  XV. 

CHBCTffS. 
Forgery  of.    See  Criminal  Law,  XI»  9,  cl 
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Oral  evidence  of  contents  of  check.    See 

Evidence,  3. 

CHILDREN. 

See  Infancy;  Guardlim  and  Waid;  Parent 

and  Child. 

Pretermitted  children.    See  Estates  of  De- 
ceased Persons,  V. 

CHINESE. 

Competency  of  to  act  as  executor.  See  Ex- 
ecutors and  Administrators,  51. 

Act  excluding,  is  void.    See  Constitutional 
Law    14 

'      *     CHOSES  IN  ACTION. 

See  Bilte  and  Notes. 
Under    section  1524    of    the   Civil   Code 
choses  in  action  are  to  be  sold  in  the  same 
manner  as  other  personal  property,    (Wlck- 
ersham  v.  Johnston.  104  Cal.  407.) 

Assignability  of.    See  Assignments  of  Con- 
tracts, 2. 

CIRCUITY  OP   ACTION. 

Avoiding.    See  Mechanics'  Liens,  X. 
Joinder    of    parties    to  avoid.    See  Mort- 
gages, 63. 

CIRCUMSTANTIAL  EVIDENCE. 
See  Criminal  Law,  X,  8,  b;  XI,  14,  c,  A, 

CITATIONS. 

Guardian,    citation    of,  to    account    See 
Guardian  and  Ward,  III,  1. 
On  petition  to  revoke  probate.    See  Wills, 

46,  47. 

CITIES. 

See   Municipal  Corporations. 

CITY  ATTORNEY. 

One  acting  as  such  under  invalid  appoint- 
ment is  a  de  facto  of&cer.  See  OfOces  and 
OfBcers,  82. 

Contract  giving  extra  compensation  to,  ef- 
fect of.    See  Offices  and  Officers,  18,  et  seq. 

CITY  CLERK. 
See  County  Clerk. 

CITY  ENGINEER. 

Certificate  of  to  street  work.  See  Streets, 
VII,  7. 

Commissioners  may  modify  plans.  See  San 
Francisco,  1. 

CLAIM  AND  DELIVERY. 
See  Replevin. 

CLAIM  OP  PROPERTY. 

See  Executions^  7. 

CLAIMS. 
See  Auditors;  Controllers;  Mines  and  Mining. 

Against  decedent.  See  Estates  of  De- 
ceased Persons,  II. 

City,  claims  against.  See  Municipal  Cor- 
porations, IV. 

San  Francisco,  demands  against  See  San 
Francisco,  V. 


Mechanics'   lien,    claim   of.    See  Mechan- 
ics' Liens,  VI. 

Purchase  of  claims  against  insolvent.    See 
Bankruptcy  and  Insolvency,  VI. 

Allowance  of  Illegal,  effect  of.    See  Super- 
visors, 6. 

CLASS. 

Policy  payable    to    minor    children,  con- 
struction of.    See  Insurance,  44. 


CLASSIFICATION. 

Of  cities.  See  Municipal  Corporations,  III. 
Counties,  classification  of.    See  Counties, 
2,  et  seq. 

CLERK. 

See  County  Clerk. 

CLIENTS. 
See  Attorney  and  Client. 

CLOUD  ON  TITLE. 
See  Quieting  Title. 

CODES. 

Efl'ect  and  construction  of.  See  Stat- 
utes, II,  6. 

Corporations  organized  before  code.  See 
Corporations,  II,  3. 

Banking  corporation  formed  prior  to.  See 
Banks  and  Banking,  1. 

Failure  to  refer  to  subject  covered  by 
prior  statute,  effect  of.    See  Instructions,  27. 

Insolvent  act  not  affected  b-y  Political  Code. 
See  Insurance,  26. 

Rule  of  evidence  contained  in  Political 
Code  and  not  in  procedure,  effect  of.  See 
Streets,  140. 

1.  Provisions  of  the  code,  so  far  as  they 
are  substantially  the  same  as  existing  stat- 
utes, or  the  common  law,  must  be  construed 
as  continuations  thereof,  and  not  as  new 
enactments.  (Estate  of  Garcelon,  104  Cal. 
570.) 

2.  The  provisions  of  the  four  codes  are  to 
be  construed  as  though  they  were  all  parts 
of  the  same  statute;  and  it  is  only  when 
there  Is  a  conflict  between  the  provisions 
that  it  is  necessary  to  determine  which 
shall  prevail.  (Clarke  v.  Mead,  102  Cal. 
516.) 

COLLATERAL  ATTACK. 

.Tndgment,  collateral  attack  on.  See  Judg- 
ments, VII. 

Organisation  of  school  district  cannot  be 
collaterally  attacked.    See  Schools,  1. 

Reclamation  district,  organization  of  can- 
not be  collaterally  attacked.  See  Swamp 
and  Overflowed  Lands,  18. 

Patent,  collateral  attack  on.  See  Public 
Lands,  IV. 

Summons,  validity  against  See  Sum- 
mons, 5. 

Organization  of  irrigation  district  cannot 
be  collaterally  attacked.  See  Irrigation  Dis- 
tricts, 2. 

COLLATERAL  SECURITY. 
See  Pledges. 

Street  assessment,  assignment  of  as  secur- 
ity.   See  Streets,  VII,  6. 
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COLLATERAL  SECURITY— CX>MMON  CARRIERS.  I.  1. 


Taking  mortgage  as.    See  Mortgages,  IX.      II.  Carrlera  of  Goods. 
Assignments    as    security.    See    Assign     m.  Connecting  Carriers, 
ments  of  Contracts,  II.  Railroads.    See  Railroads. 


COLLECTIONS. 

Licenses,   collection  of.    See  Licenses,  V. 
Banks  for.    See  Banks  and  Banking,  III. 
Assignments  for.  See  Assignments  of  Con- 
tracts, II. 

COLLEGES. 

See  Unlyersity  of  California. 
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COLLISIONS. 
Teams,  collisions  with.  See  Railroads,  III, 

Injuries  from.    See  Common  Carriers,  83. 

COLLOQUIUM. 

In  indictment  for  libel.  See  Criminal  Law, 
323,  et  seq. 

COLLUSION. 

See  Marriage  and  Divorce,  II,  4. 

COMBINATIONS. 

Between  corporations.  See  Corporations, 
VI,  1. 

COMMENCEMENT. 

Proceedings,  when  commenced.  See  Bank- 
ruptcy and  Insolvency. 
Street  work,  time  for.    See  Streets,  YI,  6. 
Actions,  commencement  of.    See  Actions. 

COMMERCE. 

Act  excluding  Chinese  is  a  regulation  of. 
See  Constitutional  Law,  14. 

License  tax  on  railroad  interested  in.  See 
Licenses,  IIL 

COMMISSIONERS. 

See  Court  Commissioners. 

Sale  through.    See  Mortgages,  XIII,  8,  a. 

Bank.    See  Banks  and  Banking,  VI. 

Appointment  of  to  execute  deed.  See 
Statute  of  Limitations,  21. 

Statute  authorizing  court  to  appoint  com- 
missioners is  constitutional.  See  Mortgages, 
122. 

Of  taiinqK>rtatloin  act  creating,  ytJldttj. 

See  Constitutional  Law,  17. 

COMMISSIONS. 
Agent,  commissions  of.    See  Agency,  VII. 
Executors.  See  Executors  and  Administra- 
tors, V. 

Pro  tanto  allowance  of.    See  Agency  VII 
Brokers.    See  Brokers.  ' 

COMMITMENT. 
See  Criminal  Law,  VI. 
To  prison.    See  Criminal  Law,  X,  8. 

COMMON  CARRIERS. 
I.  Carriers  of  Passengers. 

1.  Fares.  Regulation  and  Payment  of  ; 

Expulsion  of  Passengers. 

2.  Rljrht  of  Stopover. 

3.  Injuries  to  Passengers. 

4.  Duties  toward  Trespassers. 


I.  Carriers  of  Passengers. 

1.  Fares,  Regulation  and  Payment  of;  Ex- 
pulsion of  Passengers. 

1.  The  fact  that  section  489  of  the  Civil 
Code,  which  is  referred  to  in  section  490,  as 
fixing  the  fare  to  be  tendered  for  a  ticket, 
was  repealed  by  the  provision  of  section  22 
of  article  XII  of  the  constitution,  creating 
a  railroad  commission,  and  authorizing  it 
to  fix  rates  of  fare  does  not  effect  an  im- 
plied repeal  of  section  490  of  the  Civil  Code, 
but  the  constitutional  provision  operates  as 
a  substitute  for  section  489,  and  the  sub- 
stance of  the  provision  in  section  490  is  to 
require  the  tender  of  lawful  fare  for  the 
purchase  of  the  ticket.  (Robinson  v.  South- 
ern Pac.  Co.,  106  Cal.  626.) 

2.  The  plaintiff,  a  girl  of  ten  years  of  age, 
accompanied  by  two  younger  sisters  and 
another  girl,  while  traveling  in  a  railroad 
train,  tendered  two  fares  for  herself  and  her 
sisters,  whereupon  the  conductor  informed 
her  that  each  girl  must  pay  full  fare,  and 
that  enough  was  paid  for  only  two  of  them, 
and  that  the  others  would  have  to  get  off  un- 
less fare  was  paid  for  each  of  them.  The 
plaintiff  thereupon  Informed  the  conductor 
that  she  would  not  go  on  without  the  others, 
and,  instead  of  accepting  his  offer  to  have 
two  of  them  ride  for  the  fares  tendered  by 
her,  chose  to  take  back  the  money  and  get 
off  the  car  with  the  other  girls,  rather  than 
go  on  without  them.  Held,  that  her  leaving 
the  car  must  be  regarded  as  a  voluntary  act 
on  her  part:  and  in  an  action  by  her  guard- 
ian to  recover  damages  for  her  expulsion 
from  the  train  a  motion  for  a  nonsuit  should 
have  been  granted.  (Cox  v.  Los  Angeles 
Terminal  Ry.,  109  Cal.  100.) 

3.  The  fact  that  on  a  previous  occasion  an- 
other conductor  had  allowed  the  girls  to 
ride  for  two  fares  did  not  render  the  act  of 
the  conductor  In  demanding  the  regular  fare 
from  each  of  them  improper,  or  place  the 
defendant  in  the  wrong.  (Cox  v.  Los  An- 
geles Terminal  Ry.,  109  Cal.  100.) 

4.  The  plaintiff  is  not  entitled  to  recover 
from  the  railroad  company  because  another 
passenger  said  that  she  would  pay  ^e  fare 
for  the  other  girls,  where  no  tender  of  fare 
was  made  by  her,  and  the  plaintiff  did  not 
avail  herself  of  the  offer.  (Cox  v.  Los  An- 
geles Terminal  Ry.,  109  Cal.  100.) 

6.  Section  488  of  the  Civil  Code,  requiring 
every  conductor  to  wear  a  badge  indicating 
his  station,  in  order  to  authorize  him  to  de- 
mand fare,  is  not  intended  to  limit  the  power 
of  the  corporation,  but  is  for  the  protection 
of  passengers;  and  a  passenger  does  not  be- 
come entitled  to  free  transportation  by  rea- 
son of  the  omission  of  the  conductor  to  put 
on  the  badge;  and  if  the  conductor  is  recog- 
nized and  treated  as  such  when  without  the 
badge,  the  passenger  must  base  his  refusal 
to  pay  fare  on  the  ground  that  the  badge  is 
not  worn;  and  where  there  is  no  objection 
to  paying  the  fare  on  the  ground  that  the 
couductor  was  without  his  badge,  a  passeo 
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ger  excluded  from  the  cars  for  failure  to 
make  payment  1b  deprived  or  no  right,  and 
cannot  atterward  object  to  the  acts  of  the 
conductor  for  not  wearing  the  badge.  (Cox 
T.  Los  Angeles  Terminal  Ry.,  109  Cal.  100.) 

6.  An  Instruction  that  no  conductor  with- 
out a  badge  has  any  authority  to  meddle  or 
interfere  with  any  passenger  or  property 
^oes  beyond  the  language  of  section  488  of 
the  Clyll  Code,  which  merely  denies  author- 
ity to  other  officers  or  employees  than  the 
conductor  to  meddle  or  interfere  with  pas* 
sengers  without  a  badge.  (Cox  t.  Los  An- 
geles Terminal  Ry.,  109  Cal.  100.) 

7.  Where  a  female  passenger  is  wrong- 
fully expelled  from  the  cars,  eyidenee  is  ad- 
missible to  show  her  neryous  condition,  and 
that  she  was  subject  to  Insomnia  and  ner- 
yous shocks  and  paroxysms,  If  placed  under 
great  mental  excitement,  and  that  by  reason 
of  the  excitement  connected  with  her  humil- 
iation of  her  expulsion  from  the  car,  there 
had  been  a  recurrence  of  insomnia  and  ner- 
yous paroxysms;  and  It  Is  proper  to  Instruct 
the  jury  that  if  they  found  that  plaintiff  was 
wrongful  expelled,  under  circumstances 
Inflicting  feelings  of  indignity  and  insult, 
they  might  consider  the  injured  feelings  of 
plaintiff,  the  Indignity  endured,  her  mental 
suffering,  the  humiliation  and  wounded 
pride  which  one  in  her  condition  of  life  and 
standing  in  the  community  would  experi- 
ence, together  with  any  bodily  harm  or  suf- 
fering occasioned;  and  to  award  such  an 
amount  of  damages  as  will  compensate  her 
for  such  humiliation,  suffering,  and  other 
detriment.  (Sloane  y.  S.  Cal.  Ry.  Co.,  Ill 
Cal.  668.) 

8.  Where  It  cannot  be  said,  as  matter  of 
law,  that  the  conduct  of  the  conductor,  In 
expelling  a  female  passenger  who  had  paid 
her  fare,  was  not  Insulting  or  violent,  or  that 
she  was  not  thereby  subjected  to  humilia- 
tion and  Indignity,  the  question  is  properly 
submitted  to  the  jury  under  instructions 
from  the  court.  (Sloane  y.  S,  Cal.  Ry.  Co., 
Ill   Cal.  668.) 

9.  It  is  proper  to  Instruct  the  jury  that  the 
mt^asure  of  care  which  a  railroad  company 
nmst  exercise  toward  Its  passengers  to  see 
that  they  are  provided  with  the  means  of 
continuing  their  journey  Is  more  than  ordin- 
ary care;  and  It  Is  not  error  to  hold  that  this 
requires  extreme  care  and  diligence. 
(Sloane  v.  S.  Cal.  Ry.  Co.,  Ill  Cal.  668.) 

10  It  is  the  duty  of  a  railroad  company 
to  see  that.  In  taking  up  the  ticket  of  a  pas- 
senger, the  passenger  Is  not  thereby  de- 
prived of  the  right  to  't  passage  upon  Its 
cars  (Sloane  v.  S.  Cal.  Ry.  Co.,  Ill  Cal. 
668.) 

11.  For  the  purpose  of  the  right  of  action 
for^he  tort  of  the  railroad  company.  It  Is  not 
m&tcrial  that  different  acts  of  tort  were 
committed  by  different  agents  of  the  rail- 
road company;  and  the  liability  of  the  rail- 
road company  is  the  same  where  one  con- 
ductor took  up  the  ticket  of  the  passenger, 
and  n^ciufied  a  change  of  cars  without  glv- 
Inis  to  the  passenger  any  evidence  of  the 
riglit  of  passage,  and  the  conductor  upon  the 
other  train  excluded  the  passenger  for  fail- 
ure to  exhibit  such  evidence,  as  If  both  acts 


had  been  done  by  one  conductor.  (Sloane  y. 
S.  Cal.  Ry.  Ck).,  Ill  Cal.  668.) 

12.  Where  a  railroad  company  breaks  its 
contract  to  carry  a  passenger  to  the  place  of 
destination  designated  on  the  ticket,  the  pas- 
senger may  either  bring  an  action  simply 
for  breach  of  the  contract,  or  may  sue  In 
tort  in  an  action  on  the  case  for  wrongful 
acts  committed  in  violation  of  the  contract, 
and  in  violation  of  defendant's  duty  aa  a 
common  carrier,  which  it  assumed  upon  en- 
tering Into  the  contract.  (Sloane  v.  S.  Cal. 
Ry.  Co..  Ill  Cal.  668.) 

18.  Where  the  evidence  shows  that  after 
plaintiff  had  paid  for  her  ticket  she  had  no 
funds  left,  and  that  when  she  was  expelled 
from  the  car  at  one  station,  she  attempted 
to  walk  back  three  miles  to  another  station 
where  her  sister-in-law  was  residing,  the 
court  properly  left  it  to  the  jury  to  deter- 
mine whether  she  acted  prudently  In  so 
doing;  and  If  so  that  the  injury  sustained 
by  her  from  such  walk  was  a  proper  ele- 
ment of  damage  to  be  recovered;  nor  would 
the  court  be  justified  In  directing  the  jury 
not  to  allow  compensation  for  any  injury 
sustained  by  the  walk,  upon  the  ground  that 
if  she  had  waited  a  few  hours  she  could 
have  gone  upon  the  cars.  (Sloane  v.  S. 
Cal.  Ry.  Co.,  Ill  Cal.  668.) 

14.  It  Is  Immaterial  whether  the  defend- 
ant or  its  agent  knew  of  the  susceptibility 
of  the  plaintiff  to  neryous  disturbance,  and 
it  is  not  for  the  defendant  to  say  that  be- 
cause It  could  not  or  did  not  in  fact  antici- 
pate such  a  result  of  Its  negligent  act.  It 
must  be  exonerated  from  liability  for  such 
consequences  as  ensued;  and  it  must  be 
taken  to  know  and  contemplate  all  the  nat- 
ural and  proximate  consequences,  not  only 
that  certainly  would,  but  that  probably 
might,  flow  from  its  wrongful  act.  (Sloane 
v.  S.  CJal.  Ry.  Co.,  Ill  Cal.  668.) 

15.  The  character  of  the  mental  excita- 
tion by  which  the  physical  Injury  to  the 
nervous  system  is  produced  is  immaterial; 
and  the  act  which  caused  the  condition  of 
mental  excitation  is  the  proximate  cause  of 
the  Injury,  where  it  appears  that  the  bodi- 
ly harm  is  the  direct  result  of  the  excited 
condition;  and  the  question  whether  the  ln« 
dignity  and  humiliation  suffered  by  the  pas- 
senger from  the  act  of  expulsion  caused  the 
nervous  paroxysm  and  subsequent  Injury  to 
her  health,  is  a  question  of  fact  to  be  deter- 
mined by  the  jury,  and  if  satisfied  that  it 
was  so  caused,  they  are  authorized  to  in- 
clude in  their  verdict  whatever  damages  she 
had  thus  sustained.  (Sloane  v.  S.  Cal.  Ry. 
Co.,  Ill  Cal.  668.) 

16.  The  complaint  of  the  plaintiff,  setting 
forth  a  single  ground  of  recovery  for  viola- 
tion of  defendant's  obligation  for  through 
carriage  of  plaintiff  to  her  destination*  is 
not  subject  to  a  demurrer  for  ambiguity 
and  uncertainty  merely  because  the  dam- 
ages caused  thereby  consisted  of  various  ele- 
ments set  forth  in  the  complaint,  without 
designating  any  amount  of  damage  caused 
severally  by  the  indignity  suffered,  or  by 
the  humiliation  or  Injury  to  plaintiff's 
health,  these  elements  of  damage  not  being 
capable  of    computation,  but    the    amount 
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thereof  is  to  be  determined  hj  the  Jury  in 
the  exercise  of  an  intelligent  discretion. 
(Bloane  v.  S.  CaL  By.  Co.,  Ill  Cal.  668.) 

17.  The  evidence  considered,  and  a  ver- 
dict for  damages  in  the  sum  of  fourteen 
hundred  dollars  for  the  wrongful  expulsion 
of  a  female  passenger  held  to  he  excessive 
to  the  extent  of  one  thousand  dollars. 
(Sloane  v.  S.  Gal.  Ry.  Co.,  Ill  Cal.  668.) 

18.  Where  there  is  no  evidence  of  the  use 
of  any  violence  or  force  towards  the  plain- 
tiff on  the  part  of  the  defendant  or  its  em- 
ployees, but,  on  the  contrary,  the  entire 
evidence  shows  that  the  conductor  was  civil 
and  gentle  in  his  intercourse  with  plaintiff, 
the  jury  are  not  Justified  In  giving  punitory 
or  exemplary  damages,  and  a  verdict  of  five 
hundred  dollars  for  expulsion  for  nonpay- 
ment of  fare  is  excessive.  (Cox  v.  Los  Aji- 
geles  Terminal  Ry.,  109  Cal.  100.) 

2.  Right  of  Stopover. 

19.  Under  section  490  of  the  Civil  Code 
the  purchaser  of  a  railroad  ticket  •  is  enti- 
tled to  stop  over  at  any  intermediate  sta- 
tion between  the  station  at  which  the  tick- 
et was  bought  and  the  station  of  his  desti- 
nation, and  may  resume  his  Journey  within 
six  months  after  the  'purchase  of  the  ticket 
to  the  point  named  as  his  destination.  (Rob- 
inson V.  Southern  Pacific  Company,  105  Cal. 
526.) 

20.  The  purchase  of  a  ticket  at  the  regu- 
lar rate  of  fare,  which  in  terms  gives  the 
passenger  the  alternative  right  to  go  to  Oak- 
land or  Alameda  at  the  same  regular  rate, 
confers  the  right  upon  a  passenger,  who 
elects  to  go  over  an  established  route  to 
Alameda,  by  way  of  Oakland,  to  stop  over 
in  Oakland,  and  afterward  resume  his  Jour- 
ney to  Alameda,  at  any  time  within  six 
months  from  the  purchase  of  the  ticket, 
without  additional  fare,  although  the  rail- 
road company  has  a  shorter  and  direct  route 
to  Alameda,  without  an  intermediate  sta- 
tion, and  has  a  rule  requiring  the  passage  to 
Alameda  by  the  longer  route  to  be  contin- 
uous. (Robinson  v.  Southern  Pac.  Co.,  105 
Cal.  526.) 

21.  The  purchaser  of  a  ticket  conferring 
the  rfght  to  go  between  two  stations  by  way 
of  an  intermediate  station  cannot  be  depriv- 
ei  cf  hie  right  to  stop  over  at  the  interme- 
diate station,  by  reason  of  the  rule  or  cus- 
tom of  the  railroad  company  to  issue  only 
alternative  tickets,  making  the  Intermediate 
station  one  terminus  named  In  the  ticket; 
and  the  passenger  is  not  bound  to  take  no- 
tice of  any  rule  or  regulation  of  the  rail- 
road company's  requiring  the  passenger  to 
ride  from  the  intermediate  by  the  longer 
route  without  stopover,  in  contravention  of 
the  statute.  (Robinson  v.  Southern  Pac. 
Co.,  105  Cal.  526.) 

3.  Injuries  to  Passengers. 

Overturning  of  hand-car.  See  Negligence, 
16. 

Injury  to  passenger,  opinloin  evidence. 
See  Negligence,  16. 

22  A  railroad  company  is  guilty  of  negli- 
gence in  running  a  heavily  overloaded  train 


of  pa8S€-ngerK!ar8  at  such  a  rapid  rate  of 
speed  over  a  curved  track  and  cross  tracks, 
as  to  occasion  a  Jar  or  Jolt  severe  enough  to 
throw  some  of  the  passengers  down,  and  a 
passenger  who  is  riding  upon  the  platform, 
owing  to  the  overcrowded  condition  of  the 
cars,  and  who  is  Jolted  off,  is  entitled  to 
damages  from  the  company  for  injuries  re- 
ceived thereby  and  cannot  be  said  to  be 
guilty  of  contributory  negligence.  (Lynn  ▼. 
Southern  Pacific  Co.,  103  Cal.  7.) 

23.  A  railroad  company  has  the  right  to 
refuse  to  move  its  passenger  trains  if  they 
become  overcrowded,  and  it  is  unable  to  pre- 
vent the  overcrowding;  but  if  it  does  not 
pursue  this  course,  and  undertake  to  trans- 
port all  the  passengers  on  board,  whether 
within  the  cars  or  on  the  platforms,  it  is 
bound  to  exercise  the  additional  care  com- 
mensurate with  the  perils  and  dangers  sur- 
rounding the  passengers  by  reason  of  the 
overcrowded  condition  of  the  cars.  (Lynn 
V.  Southern  Pacific  Co.,  103  Cal.  7.) 

24.  One  who  boards  a  crowded  passenger- 
car  has  a  right,  in  the  absence  of  any  warn- 
ing not  to  do  so,  to  stand  and  ride  upon  the 
platform,  If  there  is  no  room  within  the  car, 
and  is  entitled  to  the  same  care  and  con- 
sidoration  as  any  other  paasenger.  (Lsmn  v. 
Southern  Pacific  Co..  103  (3aL  7.) 

26.  It  is  the  duty  of  a  ratlroad  corpora- 
tlor  to  afford  a  reasonable  time  for  passen- 
gers to  alight  from  its  cars  at  the  station 
to  which  it  has  assumed  to  carry  them,  and 
if  a  passenger  is  injured  while  attempting 
to  alight  at  such  station,  by  reason  of  the 
sudden  and  unannounced  starting  of  the 
train,  the  burden  is  thrown  upon  the  com- 
pany of  showing  that  the  injury  was  not  the 
result  of  its  own  act  or  negligence.  (Raub 
V.  Los  Angeles  Terminal  Railway  Ck>.,  103 
Cal.  473.) 

26.  Where  the  evidence  tends  to  show 
that  the  station  at  which  the  plaintiff 
alighted  is  a  regular  station  upon  the  road 
at  which  passengers  were  wont  to  get  on 
and  off  daily,  and  that  the  conductor  had 
informed  the  plaintiff  that  he  always  stop- 
ped there,  the  plaintiff  was  authorised  to 
consider  the  stopping  of  the  train  at  the 
station  as  an  invitation  by  the  defendant  to 
alight,  although  the  conductor  failed  to  an- 
nounce the  station  before  iieaching  it 
(Raub  V.  Los  Angeles  Terminal  Railway 
Co.,  108  Cal.  473.) 

27.  Where  it  appears  that  when  the  train 
reached  the  station  It  stopped  a  short  dis- 
tance beyond  the  platform,  and  that  while 
the  plaintiff  was  in  the  act  of  alighting,  and 
when  he  had  reached  the  lower  step  of  the 
car,  the  train  started  without  any  warn- 
ing, throwing  plaintiff  to  the  ground, 
which  caused  the  injuries  for  which  the  ac^ 
tion  was  brought,  the  facts  do  not  prove 
contributory  negligence  per  se,  but  the  ques- 
tion of  the  plaintiff's  negligence  should  be 
submitted  to  the  Jury.  (Raub  v.  Iioe  Ange- 
les Terminal  Hallway  Co.,  103  Cal.  473.) 

25.  Where  the  plaintiff  was  Injured  by 
Jumping  from  a  street-car  which  had  been 
derailed  from  the  track  by  frightened 
horses,  any  presumption  of  negligence  from 
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tbo  fiac^  Qt  tbt  accident  is  sufflciently  re- 
bntt'Kl  by  tf'&limony  introduced  by  the  de- 
fendant sbo^in^  Ibat  there  was  a  perfect 
track,  cur,  and  SameBS  in  good  repair,  gen- 
tle borsoB  aud  r.  skillfnl  driver,  alert  and 
at  hiis  i-oBt:  apd  that,  while  the  car  was  pro- 
cefdiiig  upon  tho  track,  an  expi  ess-wagon 
was  driven  riipidly  in  front  of  the  team 
and  suddenly  stopped,  and  a  man  with  a 
bundle  Jumped  suddenly  in  front  of  the 
horses  and  toward  them,  thereby  startling 
them  and  causing  them  for  the  moment 
to  become  unmanageable,  and  to  derail  the 
car  from  the  track.  (Perry  v.  Malarin,  107 
Cal.  863.) 

29.  Where  the  event  which  startled  the 
horses  could  not  have  been  foreseen,  and  all 
was  done  which  could  have  been  done  by 
the  utmost  skill  and  care  to  prevent  acci- 
dent after  the  horses  were  startled,  negli- 
gence is  disproved.  (Perry  v.  Malarin,  107 
Cal.  863.) 

30.  The  bare  statement  of  a  witness  that 
one  of  the  car  horses  had  once  run  away, 
without  showing  when  or  under  what  cir- 
cumstances, or  that  the  defendant  knew  or 
ought  to  have  known  tt,  does  not  tend  to 
show  negligence.  (Perry  v.  Malarin,  107 
Cal.  363.) 

31.  The  mere  fact  that  the  horses  were 
going  at  an  unusual  speed,  where  It  does  not 
appear  that  they  were  going  at  a  danger- 
ous gait,  does  not  tend  to  prove  negligence. 
(Perry  v.  Malarin,  107  Cal.  363.) 

32.  The  manner  of  running  electric  cars, 
their  rate  of  speed,  aud  the  facility  with 
which  they  can  be  stopped  or  handled,  is  a 
proper  subject  for  expert  evidence,  and  not 
a  matter  of  such  common  knowledge  that 
the  Jury  can  Judge  as  intelligently  aa  one 
skilled  in  their  use.  (Rowland  v.  O.  0.  S. 
Ry.  Co.,  110  iCal.  613.) 

33.  Where  the  plalntifF  was  injured  by  the 
collision  of  two  street  railway  companies, 
both  of  which  were  Joined  as  defendants 
charged  with  negligence,  the  court  may  ad- 
mit evidence,  in  behalf  of  one  of  the  street 
railway  companies,  as  to  the  custom  be- 
tween such  companies  of  giving  the  older 
company  the  right  of  way  at  crossings,  as 
tending  to  show  the  Jury  that  the  other 
defendant  was  guilty  of  the  more  culpable 
negligence.  (Howland  v.  O.  0.  S.  Ry.  Co., 
110  Cal.  518.) 

34.  It  is  conclusive  evidence  of  negligence 
for  an  electric  railroad  company  to  put  but 
one  man  in  charge  of  a  car  in  passing  a 
switch  at  a  place  where  one  man  is  requir- 
ed at  each  end  of  the  car;  and  It  is  also  neg- 
ligence for  the  one  man  put  In  charge  of  the 
car  not  to  stop  the  car  to  adjust  the  trolley 
in  going  around  a  curve  over  a  switch  upon 
a  hill,  where  it  appears  that  the  accident  oc- 
curred through  the  running  away  of  the 
car.  and  its  leaving  tlie  track  in  going  down 
the  hni  with  no  one  in  charge,  by  reason  of 
his  having  fallen  to  the  ground  In  attempt- 
ing to  return  to  his  position  on  the  front 
platform,  after  having  left  it  to  adjust  the 
trolley,  and  being  rendered  thereby  unable 
to  catch  the  car;  and  his  accidental  fall  to 
the  ground,  under  such  circumstances,  can- 
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not  render  the  injuries  to  the  passengers 
the  result  of  an  unavoidable  accident  or  in- 
evitable casualty.  (Redfleld  v.  Oakland 
Cons.  St.  Ry.  Co.,  110  Cal.  277.) 

4.  Duties  towards  Trespassers. 

35.  An  employee  of  a  railroad  company 
has  a  right  to  remove  a  beggar  from  the 
cars,  and  to  protect  passengers  from  annoy- 
ance by  him,  using  no  unnecessary  force; 
but  he  has  no  right  to  arrest  him,  and  the 
person  so  arrested  is  Justified  in  resisting 
unlawful  detention  by  ijuch  employee. 
(People  V.  Denby,  108  Cal.  54.) 

II.  Carriers  of  Goods. 

Commissioner  of  transportation,  act  cre- 
ating, validity  of.  See  Oonstftutlonal  Law» 
17. 

36.  Where  the  complaint  in  an  action  to 
recover  damages  for  the  alleged  failure  of 
a  railroad  company  to  transport  and  deliver 
to  plaintiff  0ve  carloads  of  furniture  within 
a  reasonable  time  is  in  the  usual  form  em- 
ployed In  common-law  actions  ex  contractu,, 
it  is  not  subject  to  a  general  demurrer  on 
the  ground  that  the  complaint  should  have 
specified  what  was  a  reasonable  time  for 
the  transportation  of  the  goods;  and  in  the 
absence  of  a  special  demurrer  directed  to 
that  point,  the  general  allegation  of  a  fail- 
ure to  transport  and  deliver  within  a  rea- 
sonable time  is  sufficient.  (Palmer  v.  Atch- 
ison, Topeka  and  Sante  Fe  R.  R.  Co.,  101 
Cal.  187.) 

37.  A  common  carrier  Is  liable  for  delay 
in  the  transportation  and  delivery  of  goods 
only  when  it  Is  caused  by  his  want  of  or- 
dinary care  and  diligence;  and  where  it 
appears  that  the  delay  complained  of  oc- 
curred upon  the  mountain  division  of  a  rail- 
road, and  was  occasioned  by  an  unexpect- 
ed storm  of  unusual  severity  upon  that  di- 
vision, and  that  the  operators  of  the  road 
used  every  reasonable  effort  to  keep  the  Une 
open,  the  railroad  is  not  responsible  for  such 
delay.  (Palmer  v.  Atchison,  Topeka,  and 
Sante  Fe  R.  R.  Co.,  101  Cal.  187.) 

38.  Where  goods  shipped  to  a  consign- 
ee were  delivered  by  a  common  cairi^r 
to  a  third  party,  who  personated  the  con- 
signee, and  received,  receipted  for,  and 
paid  the  freight  thereon,  whereby  the  goods 
were  lost  to  the  shipper,  the  carrier  so  mis- 
delivering  the  goods  is  liable  to  the  shipper 
for  their  value.  (Cavallaro  v.  Texas  and 
Pacific  Railway  Co..  110  CaL  348.) 

39.  No  circumstances  of  fraud,  imposition, 
or  mistake  will  excuse  a  common  carrier 
from  responsibility  for  delivery  to  the 
wrong  person;  but  the  law  exacts  of  him 
absolute  certainty  that  the  person  to  whom 
the  delivery  Is  made  Is  the  party  rightfully 
entitled  to  the  goods.  (Cavallaro  v.  Texas 
and  Pacific  Railway  Co.,  110  Cal.  348.) 

40.  A  carrier  Is  not  exonerated  from  lia- 
bility by  delivery  of  the  goods  to  a  holder 
of  the  bill  of  lading  where  it  Is  unindorsed 
and  not  payable  fo  bearer,  and  where  such 
holder  Is  not  the  consignee,  and  not  entitled 
to  the  delivery  of  the  goods.  (Cavallaro  v. 
Texas  and  Pacific  Railway  Co.,  110  Cal.  848.) 
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41.  A  carrier  acting  as  a  wareho-uBeman 
is  not  authorized  to  deliver  goods  to  a  stran- 
ger who  presents  an  unindorsed  bill  of  lad- 
ing, and  who  is  not  identified  as  the  con- 
signee, or  as  having  any  right  to  the  bill  of 
lading  or  to  the  goods.  (Gavallaro  v.  Tex- 
as and  Pacific  Railway  Co.,  110  Gal.  348.) 

42.  Where  the  defendant,  whether  re- 
garded as  a  common  carrier  or  as  a  ware- 
houseman, is  liable  for  misdelivery  of  the 
goods,  a  plaintiff  who  has  counted  upon  the 
liability  of  defendant  as  a  common  carrier 
may  recover  against  such  carrier  as  a  ware- 
houseman. (Gavallaro  v.  Texas  and  Pacific 
Railway  Co.,  110  CaL  348.) 

.43.  In  the  absence  of  any  act  or  conduct 
on  the  part  of  the  consignor  whereby  he  is 
estopped,  the  carrier  cannot  be  relieved 
from  repeated  deliveries  to  the  wrong  per- 
son, upon  the  ground  that  the  same  person 
who  presented  himself  as  the  consignee  of 
subsequent  shipments,  lived  and  carried  on 
business  at  the  street  and  number  at  which 
similar  business  was  carried  on  by  the  true 
consignee.  (Gavallaro  v.  Texas  and  Pacific 
Railway  Co.,  110  Gal.  348.) 

44.  Different  considerations  arise  in  cases 
where  goods  are  consigned  to  a  given  num- 
ber and  street,  and  are  there  delivered  to  a 
person  apparently  the  one  to  whom  they 
were  consigned,  and  in  cases  where  the  goods 
are  consigned  generally  without  specific  des- 
ignation. (Gavallaro  v.  Texas  and  Pacific 
Railway  Co.,  110  Cal.  348.) 

45.  A  common  carrier  cannot  change  his 
liability  to  that  of  a  warehouseman  as  to 
goods  which  have  arrived  at  the  place  of 
consignment,  without  giving  notice  to  the 
consignee  of  the  arrival,  and  where  the  no- 
tice is  given  by  mistake  to  the  wrong  per- 
son, it  cannot  have  the  effect  to  change  the 
liability  of  the  carrier  to  that  of  a  ware- 
houseman. (Gavallaro  v.  Texas  and  Pacific 
Railway  Co.,  110  Cal.  348.) 

46.  The  rule  of  the  statute  of  Galifomia 
requiring  notice  to  be  given  by  the  carrier 
to  a  consignee  is  a  declaration  of  the  law 
as  it  existed  prior  to  that  statute  in  a  ma- 
jority of  the  states  and  in  England.  (Gav- 
aUaro  v.  Texas  and  Pacific  Railway  Co..  110 
Cal.  348.) 

47.  Where  freight  is  consigned  to  the  con- 
signee at  the  terminus  of  the  route  gener- 
ally, without  specifying  delivery  at  a  place 
of  business,  the  station  or  depot  of  the  rail- 
road is  the  place  of  delivery.  (Gavallaro  v. 
Texas  and  Pacific  Railway  Co.,  110  Gal. 
848.) 

Transporting  goods  over  connecting  line. 
See  post,  III. 

III.  Connecting  Carriers. 

48.  The  law  of  the  place  where  the  con- 
tract of  carriage  was  made  governs  In  de- 
termining the  liability  of  the  carrier,  un- 
less the  parties  at  the  time  of  making  it  had 
some  other  law  In  view.  (Palmer  v.  Atchi- 
son. Topeka.  and  Sante  Fe  R.  R.  Co.,  101 
Cal.  187.) 

49.  Where  one  railroad  company  accepts 
freight  for  a  place  beyond  its  route.  In  the 
absence  of  a  stipulation  that  such  company 


shall  be  responsible  beyond  the  terminus  of 
its  line,  its  liability  as  a  common  carrier 
ceases  upon  making  delivery  to  the  con- 
necting line  at  the  end  of  its  line.  (Palmer 
V.  Atchison,  Topeka,  and  Sante  Fe  R.  R.  Co., 
101  CJaL  187.) 

50.  Where  goods  are  shipped  through  sev- 
eral carriers  upon  a  through  shipment,  tbe 
final  carrier  is  liable  to  the  owner  under  its 
common-law  liability,  whether  there  was  an 
express  contract  between  it  and  the  shipper, 
or  only  such  agreement  as  the  law  implies 
from  the  acceptance  of  the  goods  directed 
to  the  consignee  at  the  end  of  its  route. 
(Gavallaro  v.  Texas  and  Pacific  Railway 
Co.,  110  Cal.  348.) 

ODMMON  COUNTS. 

May  be  used  in  actions  against  city.  See 
Assumpsit,  6. 

COMMON  GRANTOR. 

Alleging  title  of.    See  Title. 

COMMON  LAW. 

Trespassing  animals,  common-law  rule 
not  in  force.    See  Animals,  1. 

Code  sectlonfl  are  concrtmed  sm  oontlnn- 
atioDB  oi,  when.   See  Codes. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  lY. 

Division  of.  See  Marriage  and  Divorce, 
II,  4. 

COMPENSATION. 

Attorney,  compensation  of.  See  Attorney 
and  Client,  I. 

Jurors,  compensation  of.  See  Jury  and 
Jurors,  IV. 

Officers,  compensation  of.  See  OfBces  and 
Officers,  tV. 

Receivers,  compensation  of.  See  Receiy- 
ers,  11. 

Servant,  compensation  o^.  See  Master 
and  Servant,  VII. 

Trustees,  compensation  of.  See  Tmsts 
and  Trustees,  IX. 

There  can  be  but  one  compensation  for 
injury.    See  Torts. 

Value,  evidence  of.    See  Value. 

Effect  of  appeal  on  question  of  as  a  stay. 
See  Appeals,  151. 

On  taking  property  for  public  use.  See 
Eminent  Domain. 

COMPETENCY. 

Children,  competency  of  as  witnesses.  See 
Witnesses,  I. 

Evidence,  competency  of.  See  Evidence, 
VT. 

OOMPHTITION. 

Contract  to  prevent,  validity  of.  See  Cor- 
porations, 105. 

COMPLAINT. 

See    Criminal     Law,    V;     Cross-complaint; 
Pleading  and  Practice. 
Supplemental.    See    Supplemental    Plead- 
ings. 
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COMPLETION.  claimant  that  $880  had  not  been  paid,  giv- 

Street  work,  completion  of,  time  for.    See  ®^  ^^^  years  after  the  date  of  the  writings, 

Streets,  VI,  6.  ^oea  not  create  a  substantial  conflict  suflBi- 

Buildings.    completion   of.     See    Bnlldlxiff  cient  to  support  the  finding  of  the  court 

OontractB,  II;  MechanioB'  Liens,  VI,  4.  (Estate  of  Irvine,  102  Cal.  606.) 


COMPOSITION, 
flee  Assignments  for  the  Benefit  of  Credit- 


ors. 


*  COMPOUNDING   FELONY. 
See  Criminal  Law,  XI,  5. 

COMPROMISE. 

Will  contest,  compromise  of,  yalidity  of. 
See  Wills,  33,  et  seq. 

1.  Where  the  heirs  of  a  decedent  institut- 
ed a  contest  of  a  will  as  against  the  surviy- 
lug  wife,  and  a  compromise  was  agreed 
upon  under  mistake  of  the  wife  as  to  the 
amount  of  the  estate,  after  the  discovery 
of  which  mistake  she  gave  notice  of  rescis- 
sion of  the  agreement  of  compromise,  where- 
upon the  heirs  continued  the  contest,  in  dis- 
regard of  the  executory  agreement  and 
without  any  bona  fide  or  valid  offer  or  ten- 
der of  performance  of  the  agreement  of 
compromise  on  their  part,  they  cannot,  in 
an  action  upon  the  agreement  of  compro- 
mise, recover  the  amount  agreed  to  be  paid 
by  the  terms  of  tne  compromise,  but,  hay- 
ins:  broken  the  contract  on  their  part,  and 
not  performed  any  of  their  covenants,  a 
Judgment  against  them,  in  an  action  for 
breach  of  the  contract  of  compromise,  will 
be  affirmed,  where  no  damage  is  alleged  or 
proved  to  have  grown  out  of  the  defendant's 
breach  of  the  executory  contract.  (Helllngs 
V.  Heydenfeldt,  107  Cal.  577.) 

2.  Where  a  claim  against  the  estate  of  a 
deceased  attorney  was  compromised  with 
the  administrator  by  allowing  an  offset  of 
$250,  as  attorney's  fees,  in  an  action  to  re- 
scind the  compromise  for  fraud,  upon  the 
alleged  ground  that  a  balance  of  $880,  due 
to  tiie  claimant,  had  not  been  paid  or  ac- 
counted for,  except  to  the  extent  of  $250. 
which  had,  without  right,  been  charged  as 
attorney's  fees,  a  finding  that,  by  reason  of 
false  representations,  plaintiff  was  Induced 
to  settle  the  claim,  and  accept  in  full  pay- 
ment $500  less  than  the  amount  justly  due 
and  payable,  is  against  the  evidence,  where 
the  testimony  in  behalf  of  the  administrator 
proved  that  the  whole  claim,  excepting  the 
sum  of  $250,  agreed  upon  for  attorney's 
fees,  had  been  paid  to  the  claimant,  and 
written  instruments  were  proved,  consist- 
ing of  a  satisfaction  of  the  Judgment  In 
which  there  was  an  acknowledgment  that 
the  whole  claim  had  been  paid  by  the  ad- 
ministrator, and  a  release  of  the  adminis- 
trator from  all  claims,  acknowledging  that 
the  whole  claim,  less  $2.W,  had  been  paid  to 
the  claimant  by  the  administrator,  and  a 
written  receipt  for  the  sum  of  $250.  on  ac- 
count of  the  claim,  signed  by  the  claimant, 
and  the  oral  contradiction  by  the  claimant 
of  the  effect  of  the  writings,  and  of  the 
proof  of  payment,  and  oral  evidence  of  the 


COMPTROLLER. 

Assessment  by.  See  Banks  and  Banking. 
24-26. 

CONCLUSION  OP  LAW. 
See  Findings,  II. 
Finding  is  of  ultimate  fact  and  not  of  a 
conclusion, of  law,  when.    See  Sales,  27. 

Averment  of  nonpayment  is,  when.  See 
Payment,  8. 

Allegation  of  bribing,  when  is.  See  Crim- 
inal Law,  143. 

CONCURRENT  JURISDICTION. 
See  Jurisdiction,  11. 

CONDITIONS. 

Parol  evidence  of.    See  Deeds,  5. 

Conditional  order  granting  new  trial,  ef- 
fect of.    See  New  Trial,  50-53. 

Change  of  venue,  conditions  on  granting 
motion.    See  Venue,  17. 

Forfeiture,  condition  for,  strictly  constru- 
ed.   See  Forfeiture. 

Sales,  conditions  in.    See  Sales,  III. 

In  restraint  of  alienation.  See  Perpetui- 
ties. 

Abandonment,  conditional.  See  Abandon- 
ment. 

Power  of  agent  to  waive.    See  Railroads, 

In  insurance  policy,  waiver  of.  See  In- 
surance, 3. 

Stipulations  in  a  contract  are  not  to  be 
construed  as  conditions  precedent,  unless 
that  construction  is  made  necessary  by  the 
terms  of  the  contract.  (Deacon  v.  Blodgett, 
111  Cal.  416.) 

Precedent.    See  Contracts,  20,  et  seq. 

Time  of  performance,  when  not  a  condi- 
tion precedent.    See  Railroads,  28. 

Precedent  must  be  strictly  complied  with. 
See  Judicial  Sales. 

Dependent.    See  Contracts.  20,  et  seq. 

Concurrent,  breach  of  contract  See  Ex- 
change, 1. 

CONDONATION. 
See  Marriage  and  Divorce,   II,  1. 

CONDUCTORS. 
See  Common  Carriers,  I,  1. 

CONFESSIONS. 
See  Criminal  Law,  X,  3,  c. 

Judgment,  confession  of.  See  Judgments. 
III. 

CONFIRMATION. 

Execution  sale,  refusal  to  confirm.  See 
Mortgages,  XIII,  8,  c. 

Agents'  acts,  ratification  of.  See  Agen- 
cy. TV. 

Organization  of  Irrigation  districts,  con- 
firmation of.    See  Irrigation  Districts,  L 
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Sale,  conflrmaton  of.  See  EstateB  of  De- 
ceased Persons,  42,  et  seq. 

CONFLICT  OF  LAWS. 
Lex  loci  contractus  governs  liability  of  car- 
rier.   See  Common  Carriers,  48. 

1.  From  considerations  of  Justice  and  the 
principle  of  comity  the  disposition  of  per- 
sonal property  is  governed  by  the  law  of 
the  domicile  of  the  owner,  and  this  rule  has 
so  general  a  sanction  among  all  civilized 
nations  that  it  may  be  treated  as  part  of  the 
jus  gentium,  and  is  part  of  the  general  law 
of  every  state  In  which  it  has  not  been  ab- 
rogated by  statute,  eithet  expressly  or  by 
necessary  Implication.  (Whitney  v.  Dodge, 
105  Cal.  192.) 

2.  Although  the  law  of  another  state  up- 
on any  subject  which  conflicts  with  the  pub- 
lic policy  of  this  state  will  not  be  recogniz- 
ed in  this  state,  yet  where  the  only  differ- 
ence between  the  statute  of  this  state  and 
that  of  another  state  is  the  susoension  of 
the  power  of  alienation  in  certain  cases.  In 
such  other  state,  for  a  somewhat  longer 
period  than  is  permitted  in  this  state,  such 
difference  is  not  sufficient  to  work  by  neces- 
sary implication  the  abrogation  of  the  well- 
recognized  rule  that  the  disposition  of  per- 
sonal property  is  governed  by  the  law  of 
the  domicile  of  the  owner.  (Whitney  v. 
Dodge,  105  Cal.  102.) 

CONNECTING  CARRIERS. 
See  Common  Carriers. 

CONSENT. 

Presumptions  against.    See    Appeals^  XI, 

13,  b. 

Presumption  of  consent  to  service  by  pub- 
lication.   See  Guardian  and  Ward,  10. 

Jurisdiction  cannot  be  conferred  by  con- 
sent.   See  Jurisdiction,  3. 

Consolidation  of  corporations,  consent  to. 
See  Corporations,  VI,  1. 

Husband,  consent  of  to  testimony  of  wife. 
See  Criminal  Law,  346. 

Marriage,  consent  to.    See  Marriage  and 

Divorce,  3. 

Seduction  under  promise  of  marriage,  con- 
sent.   See  Criminal  Law,  XI,  24. 

As  a  defense  in  rape.  See  Criminal  Law, 
338,  et  seq. 

Consent  to  defendant's  acts  is  a  bar  to  ac- 
tion.   See  Watercourses,  99,  et  seq. 

Judgment  entered  by  is  not  appealable. 
See  Appeals,  11. 

CONSIDERATION. 

Contracts,    consideration    for.     See    Con- 
tracts, I,  1. 
Trusts,  consideration  of.    See  Trusts  and 

Trustees.   II. 
T>!iis   and     notes,     consideration    of.    See 

Bills  and  Notes,  II. 

Finding  on  issue  of,  sufficiency  of.  Qee 
Bills  and  Notes,  53. 

CONSIGNMENTS. 

Delivery  of  goods  to  consignee  to  be  paid 
on  installments.    See  Sales,  23. 


CONSOLIDATION. 

Of  corporations.    See  Corporations,  VI,  1. 
Consolidated  cities  and  counties.    See  Mu- 
nicipal Corporations,  I. 

CONSPIRACY. 

See  Criminal  Law,  XI,  6. 

Testimony  of  conspirators.  See  Criminal 
Law,  X,  3,  i. 

Declarations  of  co-conspirator,  when  evi- 
dence.   See  Malicious  Prosecution,  21. 

Evidence  shows  conspiracy  to  mill  worth- 
less ores,  when.    See  Fraud,  8. 

CONSTABLES. 
See  Sheriffs. 

CONSTITUTIONAL  LAW. 

I.  Construction  of  the  Constitution. 
II.  Amendments  to  the  Conatltutlon. 
III.  Particular    Statutes,     Constitutionality 
of. 

1.  Statutes  Impairing  Vested  Rights 

or  Right  to  Due  Process  of  Law. 

2.  Laws    Passed    under    the    Police 

Power. 

3.  Acts  whose  Subject  not  Expressed 

in  Title. 

4.  Appropriation  Acts;  Acts  Creating 

Bounties  or  Making  Gifts. 

5.  Special   Acts. 

6.  Establishing    School    for    Juvenile 

Offenders. 

7.  Miscellaneous    Statutes,    Constitu- 

tionality of. 
IV.  Rules    for  Construction    of    Statutes; 
Rights  and  Liabilities  under  Uncon- 
stitutional Statute. 

Ordinances,  validity  of.  See  Ordinances, 
IV. 

Legislature,  power  of  in  regard  to  levying^ 
tax.    See  Schools,  21. 

I.  Construction  of  the  Constitution. 

Court  should  not  permit  evasion  of  con- 
stitution.   See  Contracts,  36. 

1.  The  provision  of  section  28  of  ariicle 
IV  of  the  constitution  of  1879  is  self-execnt- 

.  ing,  needing  no  act  of  the  legislature  to 
^Te  it  Its  intended  effect.  (Sheehy  v.  Shlnn, 
103  Cal.  326.) 

2.  The  fee  bill  of  1876,  applicable  to  the 
county  of  San  Diego  so  far  as  It  provided 
for  the  fees  to  be  paid  to  the  clerk  of  the 
district  court,  and  the  deposit  to  be  made 
with  him  at  the  commencement  of  each 
suit  therein,  etc.,  was  a  law  relating  to  the 
judicial  system  of  the  state,  and  was  aot 
only  kept  in  force  by  the  constitution  of 
1879,  but  was  made  applicable  to  the  courts 
organized  thereunder  by  section  11  of  arti- 
cle XXII  of  the  constitution.  (People  r. 
Hamilton,  103  Cal.  488.) 

3.  It  cannot  be  presumed  that  the  framers 
of  the  new  constitution  were  Ignorant  of  a 
point  decided  under  the  old  constitution,  or 
that  they  intended  a  provision  readopted 
from  the  old  constitution  to  have  an  opera- 
tion theretofore  uniformly  denied  to  It.  (Bx 
parte  Ahern,  103  Cal.  412.) 
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II.  Amendments  to  the  Constitution. 

4.  The  constitution  of  the  state  can  neith- 
er be  rerised  nor  amended  except  in  the 
manner  prescribed  by  itself,  and  the  power 
which  it  has  conferred  upon  the  legisla- 
ture in  reference  to  proposing  amendments 
must  be  strictly  pursued.  (Livermore  y. 
Waite.  102  Cal.  113.) 

5.  The  declaration  that  the  city  of  Sacra- 
mento is  the  seat  of  government  of  this 
state  is  a  part  of  the  constitution,  and  al- 
though the  section  containing  it  provides  for 
a  change  of  the  seat  of  government  by  a 
law  to  be  submitted  to  the  electors  of  the 
state,  that  section  may  also  be  amended  in 
the  same  manner  as  any  other  part  of  the 
constitution.  (Livermore  v.  Waite,  102  Cal. 
113.) 

6.  The  proposed  amendment  of  January  2, 
1893,  to  change  the  seat  of  government  to 
the  city  of  San  Jose  was  invalid  and  ineffec- 
tive, its  oiierative  effect  being  limited  upon 
uncertain  conditions  of  the  donation  to 
the  state  of  not  less  than  ten  acref>  in  land, 
and  one  million  dollars  in  money,  and  the 
approval  by  the  governor,  the  secretary  of 
state,  and  the  attorney  general  of  the  site 
so  donated.  (Livermore  v.  Waite,  102  Cal. 
113.) 

7.  The  constitution  does  not  permit  the 
legislature  to  propose  an  amendment  that 
will  not  upon  its  adoption  by  the  people  be- 
come an  effective  part  of  the  constitution, 
nor  one  which  if  ratified  will  take  effect  only 
at  the  will  of  other  persons,  or  upon  the  ap- 
proval of  such  other  person,  on  some  speci- 
fied act  or  condition.  (Livermore  v.  Waite, 
102  Cal.  113.) 

III.  Particular    Statutes,    C/»nstitutionality 

of. 

1.  Statutes    Impairincr    Vested    RighifaB    or 
Right  to  Due  Process  of  Law. 

Statute  limiting  time  to  apply  for  tax 
deed.    See  Taxation,  tJU,  61. 

Retroactive  laws  affecting  liability  of 
stockholders.    See  Corporations,  60. 

Bounty,  when  earned  is  a  vested  right. 
See  post,  10. 

8.  The  term  "due  process  of  law,"  in  its 
broad  sense,  signifies  such  an  exercise  of 
the  powers  of  the  government  as  the  set- 
tled maxims  of  law  permit  and  sanction, 
and  under  such  safeguards  for  the  protec- 
tion of  individual  rights  as  those  maxims 
prescribe.  (Wulzen  v.  Board  of  Supervis- 
ors, 101  Cal.  15.) 

9.  In  Judging  what  is  due  process  of  law. 
the  suflnciency  of  the  notice  must  be  deter- 
mined in  each  case  from  the  particular  cir- 
cumstances of  the  case  in  hand,  respect  be- 
ing had  to  the  cause  and  object  of  the  tak- 
ing. In  matters  of  assessment  and  taxation 
the  same  character  of  notice  is  not  requir- 
ed as  in  ordinary  actions  in  a  court  of  jus- 
tice. (Wulzen  V.  Board  of  Supervisors,  101 
Cal.  15.) 

10.  Section  21  of  the  act  of  March  25,  1868, 
providing  for  the  creation  of  a  levee  district 
upon  petition  of  persons  in  possession  of 
more  than  one-half  of  the  acres  of  any  spec- 


ified portion  of  the  county,  without  vote 
of  the  people,  without  notice,  and  without 
opportunity  for  protest,  no  discretion  being 
vested  in  the  board  of  supervisors  to  reject 
the  petition,  or  to  chan^  the  proposed 
boundaries,  is  unconstitutlosiaL  (Brad«ii- 
stein  V.  Hoke,  101  OaL  18L) 

2.    Laws  Passed  Under  the  Police  Power. 

Police  power.    See  Ordinances,  IV. 

It  is  within  police  power  to  protect  game. 
See  Game  Laws,  1,  2. 

Ijaws  affecting  sale  of  intoxicating  li- 
quors.  See  Intoxicating  Liquors,  1. 

11.  The  privileges  and  immunities  per- 
taining to  citizens  are  those  which  are  in 
their  nature  fundamental;  but  these  privi- 
leges and  immunities  are  subject,  neverthe- 
less, to  such  restrictions  as  the  government 
may  Justiy  prescribe  for  the  general  good  of 
the  whole.    (People  v.  Bray,  105  Cal.  344.) 

12.  Police  power  is  exercised  in  the  en- 
forcement of  a  penalty  prescribed  for  a  non- 
compliance with  the  law,  or  for  the  doing  of 
some  prohibited  act.  (Merced  County  v. 
Helm,  102  Cal.  159.) 

13.  The  act  providing  for  a  bounty  on  coy- 
ote scalps  comes  within  the  purview  of  the 
general  police  power  of  the  state.  (Ingram 
V.  Dolgan,  106  Cal.  113.) 

14.  The  act  of  March  20,  1891,  to  prohibit 
Chinese  persons  from  coming  into  the 
state,  and  prescribing  terms  and  conditions 
upon  which  those  residing  in  the  state, 
shall  be  permitted  to  remain  or  travel  ther^ 
in,  is  in  excess  of  the  power  of  the  state, 
and  in  conflict  with  the  constitution  of  the 
United  States^  which  gives  exclusive  power 
to  the  general  government  to  regulate  com- 
merce with  foreign  nations;  and  Congress, 
in  the  exercise  of  its  constitutional  power 
having  prescribed  the  terms  upon  which  the 
Chinese  now  here  shall  be  permitted  to  re- 
main within  the  United  States,  it  is  beyond 
the  power  of  the  state  to  impose  any  further 
conditions.    (Ex  parte  Ah  Cue,  101  Cal.  197.) 

3.  Acts  whose  Subject  not  Expressed  in  Ti- 
tle. 

15.  The  act  of  March  23,  1893,  "  providing 
for  the  sale  of  railroad  franchises  in  munici- 
palities, and  relative  to  granting  of  fran- 
chises," and  requiring  franchises  to  be 
"awarded  to  the  highest  bidder,"  suflScient- 
ly  embraces  in  the  latter  clause  of  the  title 
the  subject  matter  of  the  issuance  and  sale 
of  franchises  by  counties  through  their 
boards  of  supervisors,  though  such  counties 
are  not  properly  within  the  designation  of 
municipalities.  (Thompson  v.  Supervisors  of 
Alameda  Co.,  Ill  C!al.  553.) 

16.  Section  15  of  the  act  of  May  29,  1898, 
providing  for  the  collection  of  taxes  for  the 
year  1892,  on  property  within  the  boundaries 
of  Kings  county,  and  as  to  whom  such  taxes 
shall  belong,  is  not  unconstitutional  because 
the  subject  matter  of  the  section  is  not  ex- 
pressed in  the  title  of  the  act,  or  because  it  is 
special  legislation.  (Kings  County  v.  John- 
son, 104  Cal.  108.) 

17.  The  title  of  the  act  approved  April  1, 
1878,  "to  create  the  ofllce  of  commissioner  of 
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transportation,  and  to  define  its  powers  and  Statute  providing  for  assessment  of  rail- 
duties;  to  fix  the  maximum  charges  for  roads  is  not  special  legislation.  See  Taxa- 
ti'ansporting  passengers  and  freights  on  cer-  tion,  20,  21. 

tain    railroads,   and    to   prevent    extortion  Statute  giving  treasurer  custody  of  school 

and   unjust   discrimination   thereon,"    suffl-  funds  in  certain  cases  is  void.    See  Schools, 

ciently  expresses  the  subject  matter  of  the  25. 

ninth  section,  which  provides  for  the  coUec-  Special  act  relating   to   compensation   of 

tion  of    fines   against    •*every    person    who  police  in  certain  cities  is  void.    See  San  Jose, 

shall    fraudulently    evade,    or    attempt    to  2. 

evade,  the  payment  of  his  fare  for  traveling  Act  fixing  salary  of  oflElcers  in  classified 

on  any  railroad."  (Gieseke  v.  County  of  San  county  is  valid.    See  Counties,  5. 

Joaquin,  109  Cal.  489.)  Statute  prohibiting  sale  of  liquor  to  cer- 
tain persons  is  general.    See  Criminal  Law, 

4.  Appropriation  Acts;  Acts  Creating  Bonn-  325. 

ties  or  Making  Gifts.  Law  regulating  height  of  fence,  general 

18.  The  act  of  1891,  fixing  a  bounty  on  coy-  law.    See  Fences  1.  2. 

ote  scalps,  and   providing  that  "any  person  22.  Although  a  law  Is  general  and  conatl- 

who  shall  kill  or  destroy  any  coyote  or  coy-  tutional  when  it  applies  equally  to  all  per- 

otes  shall  be  paid  a  bounty  of  five  dollars  out  sons    embraced    in  a  class    founded    upon 

of  the  general  fund  of  the  state  treasury,  some  natural  or  intrinsic  or  constitutional 

for  each  coyote  so  destroyed,"  does  not  make  distinction,  it   is    not   general   or   constitu- 

a  specific  appropriation  out  of  the  general  tional  if  it  confers  particular  privileges  or 

fund,  for  want  of  a  designation  of  a  speclfi-  Imposes  peculiar  disabilities  or  burdensome 

ed  amount  of  money  in  the  general  fund  to  conditions,    in    the    exercise    of  a  common 

be  devoted  to  the  payment  of  such  bounties;  right  upon  a  class  of  persons  arbitrarily  sel- 

but  the  act  Is  only  a  promise  by  the  govern-  ected  from  the  general  body  of  those  who 

ment  to  pav  the  bounty,  and  merely  pledges  stand  In  the  same  relation  to  the  subject 

the  good  faith  of  the  state  to  the  making  of  o'  t^e  law.    (Bloss  v.  Lewis,  109  Cal.  493.) 

an  appropriation  for  that  purpose.    (Ingram  23.  One  purpose  of  the  inhibition  of  spec- 

V.  Dolgan,  106  Cal.  113.)  ial  and  local  legislation  is  to  make  as  many 

19.  An  act  creating  bounties  in  consldera-  ^  possible  interested  in  every  act  passed, 
tion  of  services  to  be  performed  by  those  (Bruch  v.  Colombet,  104  Cal.  347.) 

upon  whom  the  bounties  are  to  be  conferred,  24.  There .  Is  no  absolute  or  infiexlble  rule 

though  constituting  a  mere  offer  or  privilege  by  which  to  determine  what  departure  from 

which  may  be  taken  away  by  repeal  of  the  uniformity  is  permissible  and  what  would 

statute  before  the  bounties  are  earned,  yet  be  fatal;  but  the  court  must  determine  each 

confers  a  vested  right  to  the  bounty  when  case  as  It  arises,  presuming  in  favor  of  the 

earned  in  consideration  of  the  services  ren-  rightful  exercise  of  the  legislative  power,  yet 

dered,  and  is  not  in  conflict  with  the  thirty-  the    inhibition  against    special    legislation 

first  section  of  article  IV  of  the  state  constl-  should  be  enforced  unless  there  is  discover- 

tutlon  prohibiting  the  legislature  to  make  able  some  reasonable  ground  for  a  distinc- 

any  gift  of  public  money.    (Ingram  v.  Dol-  tion.    (Bruch  v.  Colombet,  104  Cal.  347.) 

gan,  106  Cal.  113.)  25.  A  law  which   operates  only   upon   a 

Act  giving   bounty  for  coyote   scalps   Is  class  of  individuals  is  none  the  less  a  general 

under  the  police  power.    See  ante,  13.  law  if  the  individuals  to  whom  it  is  applica- 

20.  Under  section  31  of  article  IV  of  the  ble  constitute  a  class  which  requires  legisla- 
constltution  of  this  state,  forbidding  the  tion  peculiar  to  itself  in  the  matter  covered  oy 
legslature  to  make  any  gift  of  public  money,  the  general  law,  and  which  is  germain  to 
the  legislature  has  no  power  to  create  a  lia-  the  purpose  of  the  law.  (People  v.  C.  P. 
billty  against  the  state  for  any  past  acts  of  R.  R.  Co.,  105  Cal.  576.) 

negligence  on  the  part  of  its  officers.    (Chap-  2a  The    prohibition  of   local  and  special 

man  v.  State  of  California,  104  OaJL  690.)  laws  cannot  be  evaded  by  arbitrary  classifl- 

21.  The  legislature  cannot  by  a  retrospec-  cation;  and  a  law  is  not  general  or  consti- 
dve  law  confer  a  right  to  recover  legal  in-  tutional  if  it  confers  particular  privileges 
(erest  from  the  maturity  of  coupons  upon  or  imposes  peculiar  disabilities  or  burden- 
which  there  was  previously  no  right  to  re-  some  conditions,  in  the  exercise  of  a  com- 
•!over  interest;  and  such  law  is  a  gift  with-  mon  right,  upon  a  class  of  persons  arbitrary 
In  the  prohibition  of  section  31  of  article  IV  lly  selected  from  a  general  body  of  those 
of  the  constitution:  and  no  moral  obligation  who  stand  in  precisely  the  same  relation  to 
to  pay  Interest  can  make  the  statute  con-  the  subject  of  the  law.  (Bruch  v.  Colom- 
stltutlonal,  or  make  the  Interest  so  author-  bet,  104  Gal.  347.) 

^^  ^«5®'  J^*?^  P^'    <?^ollneux  V.  State,  27.  The  power  of  the  legislature  to  class- 

of  California  109  Cal.  378.)  ify   in  the  enactment  of  general  laws,   as 

Statute  giving  right  of  action  against  state  distinguished  from  local  and  special  legis- 
ts void  when.    See  State,  6.  lation    must    be  founded  upon    differences 

which  are  either  defined  by  the  constitution, 

5.  Special  Acts.  or  which  are  natural,  and  which  will  sug- 

OnconsUtutional  part  cannot  be  stricken  gest  a  reason  which  might  rationally  be  h^^^ 

out  when     See  post,  40  ^^  Justify  the   diversity  in  the  legislation. 

Code    provisions    relating   to    Justices  in  (parcy  v.  Mayor  and  Common  Council  of 

cities  are  not  special  legislation.    See  Sum-  San  Jose,  104  Cal.  642.) 

mons,  2.  28.  Classification   must   not  be  arbitrary. 
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for  the  mere  purpose  of  classification,  or  in  tlilrty-thlrd   class,   in  addition  to  the   pre- 

order  that  legislation  really  local  or  special  Scribed  list  of  clerk's  fees  in  respect  to  es- 

may  seem  to  be  general,  but  must  be  for  the  tates  of  deceased  persons,  that  he  shall  col* 

purpose  of  meeting  different  conditions  nat-  lect  ten  dollars  for  each  five  thousand  dol- 

urally  requiring    different    legislation;  and,  feirs,  and  one  dollar  for  each  additional  one 

in  a  classification  for  the  purpose  of  a  gen-  thousand  dollars  in  value,  as  shown  by  the 

eral  law,  all  must  be  included  and  made  inrentory,  is  unconstitutional  and  void,  be- 

subject  to  It,  and  none  omitted  that  stand  lug  in  violation  of  section  4  of  article  XI  of 

upon  the  same  footing  regarding  the  subject  the  state  constitution,  which  commands  the 

of  legislation.    (Darcy  v.  Mayor  and  Com-  legislature  to  establish  a  uniform  system  of 

mon  Council  of  San  Jose,  104  Cal.  G42.)  county  governments,  and  also  of  section  11 

29.  The  regulation  of  the  compensation  of  ^^  article  I,  which  requires  that  all  laws  of 
the  auditor  and  his  clerk,  applying  uni-  *  general  nature  shall  have  a  uniform  oper- 
formly  to  all  counties  of  the  twentieth  class,  ation,  and  it  is  also  repugnant  to  subdivl- 
is  not  open  to  the  objection  that  it  is  local  s*^^  33  of  section  25  of  article  I v,  forbidding 
or  special  le^slation.  (Famum  v.  Warner,  ^^^  ^^  special  laws,  in  all  other  cases 
104  Cal   677)  where  a  general  law  can  be  made  appllca- 

30.  Subdivision  21  of  section  170  of  the  ^^^,  1^^^»«  ^;  ^^*«'  l^f^loof  ^., 
County  Government  Act,  approved  March  ^5.  The  act  of  A^rch  28,  1895.  adding  a 
31,  1891.  purporting  to  authorize  the  dis-  new  article  to  the  Political  Code  to  be  des- 
trfct  attorneys  of  counties  of  the  eighth  class  *^ted  as  article  IV  of  chapter  I  of  title  II 
to  appoint  an  assistant  district  attorney  at  ^f  P*'?  "^^f  *^^?*  ^^^*  *?  so  far  as  it  pro- 
fl  salary  of  two  thousand  four  hundred  dol-  ^*^^8  }^  section  1075  for  hoards  of  election 
lars  a  year,  to  be  paid  by  the  county.  Is  commissioners  in  cities  and  citi€«  and  coun- 
local  and  special  legislation,  and  in  conflict  ^'^  having  one  hiindred  and  fifty  thousand 
with  section  6  of  article  XI  of  the  constitu-  ?^  ™/>^  Inhabitants,  is  an  improper  attempt 
tion,  which  directs  that  the  legislature,  by  *^y  ^^^  ^^^  ^^^^^  *<>  ^^^^^  a  class  of  munlci. 
general  and  uniform  laws,  shall  provide  for  P^  corporations  for  a  special  purpose,  with- 
the  election  or  appointment  in  the  several  2^*  reference  to  the  existing  dasaiflcation 
counties  of  such  county,  township,  and  mu-  J>y  general  law  and  is  local  and  special  legls- 
niclpal  officers  "as  public  convenience  may  1^?®5\L^  conflict  with  section  25  of  article 
require,  and  shall  prescribe  their  duties  and  J\?f  *^®  constitution.  (Denman  v.  Broder- 
flx  their  terms  of  office."    (Walser  v.  Austin,  *^^'  -^^^  ^^'  ^'^ 

104  Cal.  128.)        '  36.  The  primary  election  act  of  March  27, 

31.  Section  235  of  the  County  Government  }^'  being  expressly  confined  in  its  opera- 
Act  relating  to  tiie  reclassification  of  coun-  ^^^  and  effect  to  counties  of  tiie  first  and 
ties,  is  not  a  local  or  special  law,  in  con-  f^^«<^  ''^'^  *1?^  ^^J  ^»^»  t  reflation  of 
flict  with  section  25  of  article  IV  of  the  *^®  compensation  of  county  officers,  for 
constitution:  but  applies  to  every  existing  which  purpose  only  the  constitution  pro- 
county  of  tiie  state  whose  class  Is  changed  ^^f^*  ^^^  *H®  classification  of  counties  is  lo- 
by  having  a  portion  of  its  territory  detached  ^'  ,  special,  and  unconstitutional.  Such 
and  put  in  a  new  county.  (Kumler  v.  Board  *^  ^^  °P^°  a  subject  matter  to  which  a 
of  Supervisors  of  San  Bernardino  County,  Sf^®™I  ^V^X  ^*I*?^  *  uniform  operation 
103  Cal  393)  -throughout  the  state,  can  be  made  applica- 

Act  for  collection  of  taxes  in  Kings  county  ^\%'  ^^^^J'  Supervisors  of  Los  Angeles, 
is  not  special.    See  ante.  16.  ^^^  ^**-  ^^'> 

32.  A  provision  giving  discretion  to  the  Jl'l^^nJ^I?ll^J^  A^^f  wL.l^^  ""^  ^^.^ 
j.udge  of  a  court  in  the  counties  of  a  sped-  ^^^^^^  iJTJ^?.^*i  ±Lc  ^^^""^ ,  f  ^^°^I^J» 
lied  class  as  to  the  allowance  of  witness  fees  ^^Ji^'i^!!?? J^L^f  ^^^^  ^"^^ 
In  criminal  cases  without  requiring  any  ^.^^^^fi"^^^?!!,^"^^  P"^^ 
facts  to  be  found  or  conclusion  reached  jii-  J^^i^^.J^f  ^^^a^J^^^'^^J^^T^^  assessors 
dicially.  and  making  the  allowance  depend  ^^^l^ll^,,^^^  JI^IVJ^  ^^^l  """^  J"^^,^ 
upon  the  absolute  will  of  the  judge,  is  a  vio-  ^^,'3?«?"iV'''  fl'^l'^  ^T^.^T  ^''''  ^H 
lation  of  section  25  of  article  IV  of  the  con-  J^l^^^'l J^J,  personal  and  PoU  taxes,  and 
stitution.  forbidding  special  legislation  reg-  fPfJ**!  enrollment  of  names  subject  to  mil- 

ulatlng  county  bualness.    (Turner  v.  County  ?'7^„^5iL^°^^.r^'''*'  ""^""^r*  ^ 

of  Siskiyou,  109  Cal.  332.)  1^,  counties  of  tiie  second  class  to  pay  all 

«o    a  x^^.  1  t       ^r.     ^                 ^^^     ^  .^  such  percentages  into  the  county  treasury, 

33.  Subdivision  16  of  section  190  of  the  jg  constitutional  and  valid.  (Summerland  v. 
County    Government    Act,  which    provides  Bicknell,  111  Cal.  567.) 

that  in  counties  of  the  twenty-eighth  class 

alone  every  person  subpopuaed  as  a  witness    6.  Bstablishing  School  for  Juvenile  Offend- 
In  a  criminal  case  before  the  superior  court  ers 

t^^V}^H»Sl%J^^^^^.  ™,*Mt^^-  38.  The  act  of  March  11,  1889.  estabUsh- 

mn^^  «^n^«^ii  iivt^«^?^li«.^"f.^  •»«  «>e  Preston  School  of  Industry  is  con- 

SirS^J^f  ^X^<ilnnJ    f«  :^I«aH^H«^;  stltutlonal,  the  legislature  having  the  pow- 

S^  S^wi  —  ii^?nr^J«i  ?ILT.?.«^^  ?.^  «>•  to  P'-o'«^d«  '««•  tl>«  detention  tnd  educa- 

^Z^^Jt  wS  ?f.~^^JLJ^^  *'**'°°'  f^  tlon  of  minor  offwiders;  and  the  fact  that 

S^J^^'^ii  «f  LSS<.T7^h?^-^n"+,^  «»«  ^^  o'  detention  is  made  greater  by 

n^^^  ro.«nXtitJ^.^«-Xl\^^^{  *»•«  Judgment  of  the  court  than  the  term 

(Turner  ▼.  County  of  SlsWyou,  109  Cal.  832.)  „,  the  longest  imprisonment  In  the  county 

34.  Section  195  of  the  County  Ooyemment  Jail  allowed  for  the  same  offense  does  not 
Act,  which  provides  that  In  counties  of  the    render  the  act  Invalid;  nor  can  It  be  said 
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thai  the  punisbment  inflicted  is  greater  than 
can  be  put  upon  an  adult  for  the  same  of- 
fense, the  object  of  the  act  being  not  pun- 
ishment, but  reformation,  discipline,  and 
education,  and  to  afford  the  juvenile  offend- 
er the  opportunity  and  instruction  to  learn 
a  trade,  and  to  qualify  himself  for  the  du- 
ties of  citizenship.  (Ex  parte  Nichols,  110 
Cal.  651.) 

7.  MisceUaoieotMs  Statutes,  OonstltirtUmality 

of. 

GonstitTstionallty  of  statate.  6ee  Munid* 
pal  Corporatiooji,  44. 

Act  delegating  legislative  powers  to  coun- 
ty school  superintendent  is  unconstittrtion- 
al.    See  Schools,  4,  5. 

Statute  making  certain  evidence  prima 
facie  is  valid.    See  Streets,  130. 

Deed,  legislature  may  make  prima  facie 
evidence.    See  Streets,  189. 

Ordinance  making  possession  of  lottery 
ticket  presumptive  of  guilt  Is  void.  See  Or- 
dinances,  V,  2. 

Assessor,  act  allowing  percentage  to  for 
coUection  of  poll  taxes.    See  Taxation,  67. 

Classification  of  cities,  when  Invalid.  See 
Municipal   Corporations,    20. 

Power  of  legislature  to  adjust  and  read- 
just indebtedness  on  exclusion  of  territory 
from  city.    See  Municipal  Corporations,  58. 

Commissioners,  statute  authorizing  court 
to  appoint  is  valid.    See  Mortgages,  122. 

Drainage  acts,  .constitutionality  of.  See 
Swamp  and  Overflowed  Lands*  III. 

Indians,  statute  forbidding  sale  of  liquor 
to  is  constitutional.    See  Indians,  2. 

Interstate  commerce,  prohibiting  Jbringing 
game  into  state.    See  Game  Laws,  2. 

Salary,  County  Government  Act  regulat- 
ing is  constitutional.    See  Auditors,  3. 

Summons,  statute  allowing  other  persons 
than  sheriff  to  serve  is  valid.  See  Sum- 
mons, n. 

Walls  or  fences,  law  regulating  right  of 
party  is  constitutional.    See  Fences.  12. 

Weights  and  measures,  act  regulating. 
See  Weights  and  Measures. 

IV.  Rules  for  Construction  of  Statutes; 
Rights  and  Liabilities  under  Uncoocptltu- 
tional  Statute. 

39.  In  determining  the  constitutional- 
ity of  a  statute,  its  beneficial  character  can- 
not be  considered.  (Marsh  v.  Supervisors 
of  Los  Angeles,  111  Cal.  368.> 

40.  The  court  cannot,  by  striking  out  the 
section  expressly  limiting  the  operation  of 
the  law  to  two  counties  of  the  state,  make 
It  applicable  throughout  the  state,  as  to  do 
80  would  be  equivalent  to  legislation  by  Im- 
posing upon  the  whole  state  a  law  which 
It  is  dear  that  the  legislature  intended  to 
apply  only  tn  two  counties,  and  which 
would  not  otherwise  have  passed.    (Marsh 

V.  Supervisors  of  liOs  Angeles,  111  Cal.  368.) 

41.  A  levee  district  formed  under  an  un- 
constitutional act  has  no  rights,  and  is  not 
entitled  to  be  protected  against  collateral 
attack  as  a  corporation  de  facto.  (Branden- 
stein  V.  Hoke,  101  Cal.  131.) 

42.  The  board  of  reclamation  fund  com- 


missioners of  a  levee  district  have  not  waiv- 
ed objection  to  the  validity  of  the  organiza- 
tion of  the  district  under  an  unconstitu- 
tional act,  and  are  not  estopped  from  dis- 
puting the  validity  of  Its  bonds,  by  retain- 
ing the  benefit  derived  from  the  proceeds  of 
their  sale,  and  by  the  payment  of  Interest 
upon  them  for  several  years;  and  a  holder 
of  bonds  of  such  district  which  were  issued 
and  sold  for  the  purpose  of  securing  funds 
to  carry  on  Improvements  in  such  levee  dis- 
trict. Is  not  entitled  to  a  mandamus  requir- 
ing the  board  of  fund  commissioners  to  levy 
a  tax  to  pay  the  principal  and  interest  of  the 
bonds.  (Brandenstein  v.  Hoke,  101  Cal. 
131.) 

CONSTRUCTION. 

Oonstructlon  beoomes  law  ot  ttie  case^ 
when.    See  Law  of  the  Oase,  7. 

Constitution,  construction  of.  See  Con* 
stitutional  Law. 

Ck)nditlon  for  forfeiture.    See  Forfeiture. 

Contracts,  construction  of.  See  Ckmtracts, 
II. 

Contract  of  sale,  construction  of.  See 
Sales,  I. 

Deeds,  construction  of.    See  Deeds,  III. 

Findings,  construction  of.  See  Findings, 
IV. 

Instructions,  construction  of.  See  In- 
structions, III. 

Mortgages,  construction  of.  See  Mort- 
gages, IV. 

Opinion,  construction  of.  See  J'udgmeats, 
15;  Opinions. 

Ordinances,  construction  of.  See  Ordi- 
nances, II. 

Power  to  construe  will  on  protate.  See 
Wills,  VII,  2. 

Pleadings,  construction  of.  See  Plead- 
ing and  Practice,  II,  2. 

Statute,  construction  of.    See  Statutes,  II. 

Statutes  relating  to  taxation,  construction 
of.    See  Taxation,  II. 

Statute  of  limitations,  construction  of. 
See  Statute  of  Limitatious,  I. 

Street  railroad,  construction  of,  and  ac- 
tions for  injuries.    See  Railroads,  III,  5. 

Summons,  construction  of.    See  Summons, 

Wills,  construction  of.    See  Wills,  VIII. 

CONSTRUCTIVE  NOTICE. 

Recorded  instruments,  constructive  notice 
of.    See  Registration. 

CONSTRUCTIVE  TRUSTS. 
See  Trusts  and  Trustees,  IV. 

CONTEMPORANEOUS  AGREEMENTS. 

See  Mortgages,  I. 

Parol  contemporaneous  agreement  of 
trust.    See  Trusts  and  Trustees,  VI. 

Evidence  as  to,  when  inadmissible.  See 
Mortgages,  28. 

CONTEMPT. 

Insulting  language  in  afiSdavlt  on  motion 
for  change  of  venue.    See  Venue,  12. 

Insolvent  refusing  to  comply  with  order  of 
court.    See  Bankruptcy  and  Insolvency,  33. 

Refusal  to  answer  questions.  See  Wit- 
nesses, 15. 


CX>NTBMPT— OONTINUANOE. 


89 


Befasal  to  obey  modified  decree.  See 
Judgments,  26. 

Disobedience  of  injunction.  See  Marriage 
and  Divorce,  31. 

Court  cannot  punish  for  contempt  pending 
appeal.    See  Appeals,  166,  et  seq. 

Party  cannot  be  punisbed  tot  contempt  of 
injunction  pending  appeal.    See  Appeals. 

Disbarment  of  attorney  for.  See  Attor- 
ney and  Client,  19. 

Transfer  of  proceedings  to  another  de- 
partment in  violation  of  rules.  See  Venue, 
II,  3. 

1.  Contempt  of  court  is  a  specific  criminal 
offense,  and  a  party  cannot  be  held  guilty 
of  constructive  contempt  for  refusing  to 
comply  with  a  mere  verbal  announcement 
of  a  direction  or  order  having  no  existence 
of  record.  (Cosby  v.  Superi<Nr  Court,  110 
Cal.  46.) 

2.  A  proceeding  to  punish  a  defendant  for 
contempt  Is  in  its  nature  a  criminal  proceed- 
ing, and  the  charge  and  finding  thereon,  and 
the  Judgment  of  the  court,  are  to  be  strictly 
construed  in  favor  of  the  accused. 
<Schwarz  t.  Superior  Court,  HI  Oal.  106.) 

3.  Before  a  party  can  be  brought  into  con- 
tempt for  not  complying  with  an  order  of 
court  such  order  must  be  served  upon  him. 
<Henne88y  v.  Nicol,  106  CaL  188.) 

4.  The  court  cannot  acquire  Jurisdiction 
to  punish  &  defendant  for  contempt  by  en- 
tering a  nunc  pro  tunc  order  modifying  the 
decree  at  the  hearing  of  an  order  to  show 
cause  why  the  defendant  should  not  be  pun- 
ished for  contempt,  so  as  to  make  th^  record 
conform  to  a  prior  verbal  order  not  previ- 
ously entered  of  record.  (Cosby  v.  Supe- 
rior Court,  110  Cal.  46.) 

5.  There  is  no  appeal  from  a  Judgment  of 
contempt,  and  where  nuch  Judgment,  al- 
though entered,  has  not  yet  been  fully  car- 
ried out  or  executed,  a  writ  of  prohibition 
will  lie  to  prevent  further  proceedings  of  ' 
the  court  in  the  matter  of  the  contempt. 
(0)sby  V.  Superior  Court,  110  Cal.  45.) 

6.  The  findings  of  fact  recited  by  the  court 
In  the  order  of  commitment  of  a  person 
committed  for  contempt  must  be  held  to 
have  been  authorized  by  the  evidence,  and 
are  not  subject  to  be  controverted,  upon 
writ  of  habeas  corpus.  (Ex  parte  Clark,  110 
Cal.  405.) 

7.  The  court  is  not  deprived  of  authority 
to  punish  for  contempt,  by  reason  of  a  prior 
imprisonment  for  contempt  in  a  matter  dis- 
tinct from  that  for  which  the  subsequent 
order  was  made,  where  It  appears  that  the 
contempt  first  punished  was  committed 
prior  to  the  first  imprisonment,  and  that  the 
offense  subsequently  punished  is  the  vio- 
lation of  a  subsequent  order  which  could 
not  have  been  made  the  basis  of  the  prior 
contempt.    (Ex  parte  Clark,  110  Cal.  406.)    ^ 

8.  The  defense  of  a  former  adjudication 
does  not  go  to  the  Jurisdiction  of  the  court, 
and  when  the  question  of  whether  the  con- 
tempt charge  has  been  before  adjudicated, 
or  whether  the  petitioner  has  been  twice  In 
Jeopardy  for  the  acts  of  which  he  was  con- 


victed of  contempt,  the  court  has  the  same 
power  to  pass  upon  it  as  upon  any  other 
question  in  the  case;  and  any  error  in  its 
ruling  cannot  be  reviewed  upon  certiorari. 
(White  V.  Superior  Court,  110  CJal.  60.) 

CONTEST. 

Wills,  contest  of.    See  Wills,  VII,  2. 
Mining  claim,  contest   over.     See    Mines 
and  Mining. 
Public   lands,   contest   over.   See  PubUe 


Election  contest.    See  Elections,  VII. 

CONTINGENT  CLAIMS. 

Presentation  of.  See  iBIstates  of  Deceased 
Persons.  23. 

CONTINUANCE. 

Continuance  to  obtain  counsel.  See  Crim- 
inal Law,  VI. 

Pendency  of  prior  action  as  ground  of. 
See  Abatement,  2,  3,  4. 

^earing  of  motion  to  set  jtside  default, 
continuance  of.    See  Default,  18. 

Continuance  of  hearing  of  motion  to  ad- 
mit will  to  probate  to  procure  service  of 
summons.    S^  Wills,  28. 

Illness  of  witness.  See  Criminal  Law,  X, 
4. 

Prolonged  continuance  of  trial  because  of 
sickness  of  witness.  See  Oriminal  Law, 
102. 

Jury  trial,  right  to  is  not  waived  by.  See 
Jury  and  Jurors,  1. 

Discretion  as  to  granting  or  continuing, 
when  only  reviewed.    See  Appeals,  246. 

1.  The  Jurisdiction  to  hear  and  determine 
a  cause  or  proceeding  involves  the  power  to 
postpone,  for  good  cause,  the  time  of  hear- 
ing, unless  prohibited  by  the  statute.  (Cur- 
tis V.  Underwood,  101  Cal.  661.) 

2.  The  court  may  refuse  to  adjourn  a  trial 
from  the  middle  of  an  afternoon  until  the 
next  day,  at  the  request  of  defendant's 
counsel,  where  the  circumstances  show  no 
abuse  of  discretion.  (People  v.  Shaw,  111 
Cal.  171.) 

3.  Where  a  second  continuance  is  asked 
for  upon  the  ground  that  a  witness-  for  the 
defendant,  whose  deposition  was  taken  up- 
on the  preliminary  examination.  Is  absent 
from  the  state,  and  beyond  the  Jurisdiction 
of  the  court,  it  should  be  made  to  appear 
with  reasonable  certainty  that  the  witness 
will  return  to  the  Jurisdiction  within  such 
reasonable  time  as  to  prevent  an  unusual 
delay  in  the  trial  of  the  cause,  and  upon  a 
showing  merely  that  the  defendant  is  In- 
formed that  the  witness  will  return,  with- 
out giving  the  sources  of  his  Inforpiation,  or 
assigning  reasons  for  his  belief « the  court  In 
Its  discretion  may  refuse  the  continuance. 
(People  V.  Leyshon,  108  Oal.  440.) 

4.  Upon  an  application  for  a  continuance 
for  the  absence  from  the  state  of  a  witness 
whose  deposition  was  taken  at  the  prelimi- 
nary examination,  the  prosecution  cannot  be 
required  to  admit  the  deposition  as  absolute- 
ly true,  and  no  other  or  different  credence 
Is  required  to  be  given  to  it  than  is  accord- 
ed to  the  sworn  testimony  of  witnesses  who 
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appear  personally  In  court.    (People  v.  Ley- 
Bbon,  108  CaL  440.) 

5.  Where,  after  a  cause  had  been  twice 
tried,  and  the  parties  had  stipulated  that  it 
be  set  for  a  third  trial,  a  motion  for  a  con- 
tinuance was  made  when  the  action  was 
called  for  trial  upon  a  statement  that  plain- 
tiff would  be  required  to  file  an  amended 
complaint,  and  that  a  reasonable  time  was 
required  for  the  purpose  of  procuring  the 
necessary  evidence,  without  a  showing  that 
they  were  unable  to  proceed  to  trial  upon 
the  issues  as  they  then  stood  upon  the  rec- 
ord, and  without  designating  to  the  court 
any  particulars  in  which  it  was  desired  to 
amend  the  complaint,  or  that  the.  amend- 
ment would  present  any  different  issues 
from  those  upon  which  the  cause  had  been 
previously  tried,  the  court  is  justified  in  as- 
suming that  they  were  prepared  to  estab- 
lish their  cause  of  action,  and  in  denying 
the  motion  for  a  continuance.  (Schultz  v. 
McLean,  109  Cal.  437.) 

6.  Where  an  attorney  appointed  to  defend 
a  person  upon  a  charge  of  murder,  on  the 
day  when  the  cause  was  called  for  triaL 
asked  for  a  continuance,  upon  the  ground 
that  he  had  recently  come  into  the  case  as 
the  attorney  of  the  defendant  and  desired 
time  to  familiarize  himself  with  the  facts, 
but  did  not  support  the  motion  by  an  affi- 
davit or  other  written  evidence,  and  the  mo- 
tion or  a  continuance  was  denied  upon  the 
ground  that  the  matter  of  impanelmont  of 
a  jury  needed  long  preparation,  and  It 
appeared  that  defendant's  counsel  practical- 
ly had  a  continuance  of  five  days  during 
the  impanelment  of  the  jury,  and  before  the 
trial  began,  to  prepare  for  the  trial  upon  its 
merits,  the  discretion  of  the  court  in  refus- 
ing a  continuance  before  the  jury  was  im- 
paneled was  not  abused.  (People  v.  Ward, 
105  Cal.  336.) 

7.  The  fact  that  counsel  for  defendant  ex- 
amined and  accepted  six  jurors  after  ques- 
tioning them  as  to  their  views  of  the  plea  of 
insanity  in  general,  and  only  discovered 
that  the  claim  of  insanity  on  the  part  of  de- 
fendant was  based  on  the  foundation  of 
drunkenness,  after  such  examination,  does 
not  prove  error  in  refusing  the  continuance 
where  it  appears  that  after  full  knowledge 
of  the  claim  of  insanity  the  counsel  did  not 
ask  further  to  examine  the  six  jurors.  (Peo- 
ple V.  Ward.  105  Cal.  835.) 

8.  Where,  upon  tne  day  set  for  the  trial  of 
an  action,  the  plaintiff's  attorney  moved  for  a 
continuance  upon  affidavits  showing  that 
the  plaintiff,  who  resided  out  of  the  state, 
was  confined  to  his  room  by  Illness,  and 
would  not  be  able  to  leave  his  room  for  at 
least  two  months;  that  the  plaintiffs  pres- 
ence at  the  trial  was  indispensably  neces- 
sary; that  he  was  the  only  person  who 
knew  the  whereabouts  of  the  witnesses; 
that  their  names  had  not  been  communicat- 
ed to  plalutiff's  attorney,  and  that  the  at- 
torney did  not  know  the  details  of  the  case, 
it  was  error  for  the  court  to  deny  the  con- 
tinuance and  proreed  to  a  trial  of  the  ac- 
tion.   (Jaffe  V.  I.llienthal,  101  Cal.  175.) 

9.  An  affidavit  for  a  continuance  on  ac- 
count of  the  absence  of  a  party  under  sec- 


tion 594  of  the  Code  of  Civil  Procedure- 
need  not  show  the  materiality  of  the  evi- 
dence expected  to  be  obtained.  (Jaffe  v.  Ll- 
lienthal,  101  Cal.  175.) 

CONTRACTORS. 

See  BnildlaiT  Ckmfcraete,  IL 
Public  works,  liability  of  contractor  for 
injury  to   property.   See   Municipal  Ooipo- 
rations,  64. 

CONTRACTS. 

I.  Creation  of. 

1.  Offer   and  Acceptance;    Considera- 

tion for. 

2.  Bzecntion    and    DeUvery;     Sign- 

ing without  Reading. 
8.  Parties  to;  Implied  Contracts. 
II.  Construction  of. 

1.  General  Rules  Ooveming. 

2.  Particular  Contracts,  Construction 

of. 

III.  Validity  of. 

lY.  Performance  and  Breach;   Actions  oi> 

Contracts. 
V.  Modification  of;  New  Contract. 
See  Statute  of  Frauds. 

Change  in  law,  effect  on  rights  under. 
See  Mortgages,  13. 

Indivisible,  cannot  be  reformed  In  part. 
See  Reformation  of  Contracts,  2,  et  seq. 

Contract  for  public  work  need  not  be  let 
by  contract    See  Public  Works,  1. 

Hard  bargains,  equity  will  not  relieve 
against.    See  Equity,  4. 

Rules  as  to  direct  and  collateral  attack 
on  do  not  aipply  to  state.  See  Criminal  Law,. 
212. 

Agents.    See  Agency,  II. 

Assignment  of.  See  Assignments  of  Con- 
tracts. 

Building  contracts.  See  Building  Con- 
tracts. 

City,  contracts  of.  See  Municipal  Corpo- 
rations, VI. 

Exchange.-  See  Exchangre. 

Particular  contracts.  See  Particular  Ti- 
tle. 

Rescission  of.  See  Rescission  of  C]k)n- 
tracts. 

Reformation  of.  See  Reformation  of  Oon* 
tracts. 

Rewards.    See  Reward. 

Agreement  to  pay  for  medical  services 
rendered  servant.  See  Master  and  Servant, 
VI. 

I.  Creation  of. 

1.  Offer  and  Acceptance;  Consideration  for. 
Offer   of   reward,  when  a   consummated 
contract    See  Reward,  1. 

1.  Where  an  offer  Is  not  limited  in  time 
the  presumption  is  that  it  was  open  at  the 
time  of  Its  acceptance  on  the  fifth  day  after 
it  was  made,  where  nothing  to  the  contrary 
appears,  and  It  is  not  necessary  that  a  com- 

.^plaint  showing  a  performance  of  the  offer 
should  show  that  the  offer  had  not  been  re- 
voked before  the  performance;  but  the  rev- 
ocation of  it,  if  it  had  been  revoked,  is  mat- 
ter of  defense.  (Wilson  v.  Stump,  103  Cal. 
255.) 

2.  To  render  a  proposed  contract  b'ndlng 


CONTRACTS.  I.  1.  2.  «1 

there  must  be  an  accession  to  its  terms  by  Agreement  not    to  take    deficiency  judg- 

both  parties,  and  a  mere  voluntary  compU-  ment  against  mortgagor  is  without  consid- 

ance  with  its  conditions  by  one  party  who  eration.    See  Mortgages,  107. 

had  not  previously  assented  to  it  does  not  Mortgage  by  wife  for  husband's  debt  with- 

render  the  other  liable  for  it.    (Spinney  v.  out   new  consideration.    See   Husband   and 

Downing,  108  Oal.  660.)  Wife,  28. 

3.  Section  1589  of  the  Civil  Code,  which  Confirtderatlon,  recital  of  Is  not  an  estop- 
provides  that  a  voluntary  acceptance  of  the  pel.    See  Husband  and  Wife,  29. 

benefit  of  a  transaction  is  equivalent  to  a  CJonslderatlon,  estoppel  to  deny,  what  aoee 

consent  to  all  the  obligations  arising  from  it,  not  constitute.    See  Mortgages.  108. 

applies  only  to  a  transaction  to  which  the  Agreement  to  pay  for  medical  services  ren- 

person  accepting  the  benefit  is  a  party,  dered  servant.  See  Master  and  Servant,  vi. 
(Stone  V.  Owens,  105  Cal.  292.) 

4.  A  written  instrument  is  presumptive  2.  Execution  and  Delivery  of;  Signing  with- 
evidence  of  a  consideration;  and  the  burden  out  Reading. 

?L^^«^^f  Aw'l'ln^«'l?^i^^^^  When  takes  effect.    See  Ineurance,  II. 

^^n^^niJnH,^  1^11  pi^^                    ^^^  Signing  by  one  cotenant  for  another.  See 

V.  Schulenburg.  Ill  Cal.  281.)  Sig^tures. 

5.  xV  lease  of  premises,  including  the  plant  Writing  presumed  to  embody  final  deter- 
of  an  electric  light  and  gas  company,  for  the  mlnation  of  parties.  See  Landlord  and  Ten- 
term   of    two    years,  in  which  the    lessee  ant,  34.      % 

agrees  to  take  possession,  manage,  control,  Unsigned  contract,  voluntary  compliance 
and  operate  the  same,  and  to  pay  the  com-  ^ith  when  not  an  estoppel.  See  iflstoppel,  2. 
pany  every  three  months  during  the  term  g  ^^  agreement  in  vnrlting  which  is  sign- 
all  the  receipts  of  the  gas  and  electric  light  ^^  ^nd  delivered  by  the  promisor,  and  ac- 
buslnees  after  paying  all  necessary  charges  cepted  and  axjted  upon  by  both  parties,  is 
and  expenses,  is  supported  by  a  suflacient  guffldently  executed  to  make  it  a  binding 
consideration  of  detriment  to  the  lessor  in  obligation  of  the  party  signing  it.  (Bloom 
the  transfer  of  the  possession  of  the  prop-  y  Hazzard  104  Cal  310) 

LTie;E^.ih^u\nhrfj^'^^^^^^^  j.  zi^-^  l\^^^v^^^ 

f'^M^^^In.'Tf^.   ^'clf%!^r''''  SI  t^™sTf  t'L' S>n^ct^^^^ 

Light  Company  v  Sims,  104  Cal.  326.)  ^^  ^^j^     ^^^  ^j^^  ^^  ^^^^h  parties,  the 

6.  Where  the  sureties,  upon  the  bond  giv-  asg^^t  to  its  terms  must  be  evidenced  by 
en  by  the  contractor  sold  and  delivered  ^he  signature  of  both  parties,  or  it  does  not 
lumber  to  the  contractor,  and  claimed  a  lien  become  a  binding  obligation  upon  either,  es- 
upon  the  building  for  the  purchase  price,  pecially  where  the  proposed  contract  con- 
a  note  given  to  them  by  the  owner  of  the  ^alns  reciprocal  stipulations  and  covenants 
hullding,  in  consideration  of  the  cancella-  ^p^^  the  part  of  each  party  as  a  considera- 
tion of  such  lien,  is  without  any  legal  con-  ^lon  for  the  acts  of  the  other.  (Spinney  v. 
1(H^^  1*^^*"^               (Blyth  V.  Robinson,  Downing,  108  Cal.  666.) 

^   r^^.m  \.                  41     i»  1^4.1  At     *^  «  10.  The  plaintiff  and  the  defendant  enter- 

7.  The  forbearance  of  Plaintiffs  to  fore-  ^  j^^  a  parol  contract  by  which  It  was 
dose  their  lien  is  not  a  sufficient  considera-  ^^  ^hat  they  should  purchase  certain 
tion  for  the  note,  they  already  being  under  j^^^  ^^^  ^^her  property,  sell  the  same,  pay 
a  legal  obligation  not  to  foreclose  TOch  lien  ^^^ain  debts  and  encumbrances  thereon, 
by  the  terms  of  the  bond  executed  by  them,  ^nd  divide  the  profits  and  losses.  After  the 
and  In  canceling  the  lien  they  conferred  no  ^^^^  ^^  ^^e  contract  had  been  agreed  to, 

wo^i?^  '^J^*i^^2^JL^.Z^  L%^^^^^^  tlie  defendant  refused  to  have  it  reduced  to 

^^?^l^.u°***^^  and  suffered   no   detriment  ^^^ing.    Both  of  the  parties  to  the  agree- 

mw5  ^%:^Z  ^''SK^^i ^o^  *""  '"'*^''-  m^^^t  immediately  entefed  upon  its  perform- 

(Blyth  V.  Robinson,  104  Oal.  239.)  ^       ^ried   it   out  according   to  its^ 

Consldenition.    See    Cross-references    un-  ^ermk    Held,  that  it  could  not  be  held  un- 

XT  V^nj5weranon.         , .      ..  ^     „        „  der  the  circumstances  that  it  was  the  inten- 

J!S      iTwr^!!  A  ^^°s'^*^™**^°-    See    Hus-  ^lon   of    the  parties    that    the    agreement 

Dana  ana  vyire,  4.              -         ^        ^       -  should  not  be  operative  until  it  had  been 

(Consideration,  kind  or  character  of  makes  ^r5j „ ^'Li  ^  ^^XHZ   ^r,  4^>,„+  ♦v*^  XJrio««^«  ♦^ 

no  difference     See  MortMeerf   iq«  reduced  to  writing,  or  that  the  omission  to 

2^^^i^^^^^^^          i«.  pi7nt/i  'ortS^^i^hr^c%^^^^^^^^ 

MoKlVen  to  waM  for  Indebtedness  ^^"^17'  ^^^T.^  Beach  Co    109  ChI  160 ) 

Is  founded  on  consideration.    See  Guardian  ^l-  The  word  "execute,'   when  applied  ta 

and  Ward;  19,  2^.  ^  written  instrument,  unless  the  context  in- 

Conslderetion  on  purchase  by  asrent.  what  <iicates  that    it  was    used    in    a    narrower 

snmclent  to  show.    See  Agency,  15,  16.  sense,  imports  the  delivery  of  the  Instm- 

ronslderation.  surrender  of  note  as.    See  naent.    (Le  Mesnager  v.  Hamilton,  101  CaL 

Bills  and  Notes,  6.  332.) 

Oonsf deration,     parental     affection.      See  12.  The  rule  that  one  who  signs  an  instru- 

Tniftts  and  Trustees,  8.  ment  which  contains  terms  of  obligation  up- 

rionslderation.  moral  obligation    what  is.  on  himself  is  not  absolved  from  such  obli- 

See  Mflster  and  Servant.  37.  gation  by  showing  that  he  signed  the  Instru^ 

Consideration,    antenuptial   agreement    is  ment  without  reading  it,  has  no  application- 

l««ed  on.    See  Husband  and  Wife.  5.  where   the   instrument   signed   contains  no 


92 


CONTRA  OTS,  I,  2,  3,  II.  1,  2. 


words  of  obligation,  and  the  clause  inyoked 
against  the  signer  does  not  purx)ort  to  be  a 
statement  made  by  him,  or  in  answer  to  a 
question  put  to  him.  (Yoch  v.  Home  Mu- 
tual Ins.  Co.,  Ill  Cal.  503.) 

^.  t'arties  to;  Implied  Contracts. 

18.  One  consenting  to  and  acquiescixig  in 
work  done  under  a  contract  entered  into  by 
third  persons  does  not  thereby  become  a 
party  to  the  contract  (Palmer  v.  Layigne, 
104  Cal.  30.) 

Who  may  sue  on  contract.    See  post,  IV. 

Assignee  for  collection  is  not  party  to  con- 
tract.   See  Assignments  of  Contracts,  6. 

Privity  of  contract,  none  between  attor^ 
ney  and  legatee  under  will.  See  Attorney 
and  Client,  I. 

Implied.  See  Assumpsit;  Corporations,  VI, 
3. 

Implied  contract  for  skill  on  #art  of  em- 
ployee.   See  Master  and  Servant,  VII. 

Privity  of.  liability  of  seller  of  danger- 
<ni8  article  to  third  person.    See  Sales,  49. 

Treatment  of  employee  by  physician,  lia- 
bility of  master.    See  Corporations,  114. 

II.  Construction  of. 
1.  General  Rules  Governing. 

Construction  of  becomes  law  of  the  case. 
See  Law  of  the  Case,  7. 

Writing  controls  printed  part.  See  Insur- 
ance, 10. 

Entire,  contract  for  storage.  See  Ware- 
housemen, 5,  6. 

Contemporaneous  agreement  establishing 
trust.    See  Trusts  and  Trustees,  VI. 
.  Stipulations  not  construed   as    conditions 
precedent,  when.    See  Conditions. 

Dependent  and  independent  conditions. 
See  post,  20,  et  seq. 

Contract  of  reinsurance  is  not  retrospec- 
tive so  as  to  cover  prior  loss.  See  Insur- 
ance, 24. 

Contract  with  agent  for  sale  of  land  is  in- 
clivisble.    See  Agency,  46. 

Reservation  of  right  to  pay  reasonable 
amount.    See  Master  and  Servant.  38. 

Forfeiture,  condition  for,  strictly  con- 
firmed.   See  Forfeiture. 

14.  The  contracting  parties  are  presumed 
to  have  had  in  view  the  statute  upon  the 
subject,  and  it  must  be  held  to  enter  into 
and  become  a  part  of  their  contract  upon 
that  subject,  if  the  contract  can  be  so  con- 
strued.   (Brown  v.  King,  101  Cal.  295.) 

15.  The  court  cannot  make  contracts  for 
parties,  but  can  only  determine  such  con- 
tracts as  they  have  made.  (Cunningham  v. 
Kenney.  106  Cal.  118.) 

16.  Where  there  are  several  provisions  or 
particulars  In  a  contract,  a  seeming  contra- 
diction in  the  particulars  must  be  avoided, 
if  possible,  by  such  a  construction  as  will 
give  effect  to  all  of  the  provisions,  and  al- 
low them  all  to  stand.  (Iiassing  v.  James, 
107  Cal.  348.) 

17.  In  cases  of  uncertainty  the  language 
of  a  contract  should  be  interpreted  mo«t 
stronely  against  the  party  who  caused  the 
uncertainty  to  exist,   and  the  promisor  is 


presumed  to  be  such  party;  and,  if  the  prom- 
isor actually  prepared  the  contract,  he  Is 
the  one  who  caused  any  uncertainty  to  ex- 
ist as  to  his  promise,  and  H  must  therefore 
be  interpreted  most  strongly  against  him. 
(Lassing  v.  James,  107  Cal.  348.) 

18.  Where  the  terms  of  a  contract  are 
ambiguous  or  uncertain  it  must  be  inter- 
preted in  the  sense  in  which  the  promisor 
believed  at  the  time  of  making  it  that  the 
promisee  understood  it:  and  where,  in  a 
contract  for  the  purchase  of  hay,  the  oral 
evidence  shows  beyond  question  that  both 
parties  understood  that  the  owner  of  the 
cattle  was  buying  all  of  the  hay  in  stacks^ 
at  a  certain  price  per  ton,  the  contract  must 
be  so  interpreted.  (Lassing  v.  James^  lOT 
Cal.  348.) 

19.  Conflicting  oral  evidence  given  In  rela- 
tion to  the  way  In  which  the  agreement  was 
Intended  to  be  or  was  understood,  or  inter- 
preted to  the  parties  to  It,  cannot  affect  it 
(Chung  Kee  v.  Davidson,  102  Cal.  188.) 

2.  Particular  Contracts,  Construction  of. 

20.  An  instrument  In  writing,  promising 
to  pay  a  specified  sum  of  money  not  latv 
than  one  year  after  date,  and  agreeing  that 
the  sum  Is  to  be  sooner  paid  If  realized  from 
the  sale  of  land  placed  by  the  maker  In 
the  hands  of  the  payee  for  the  term  of  one 
year  at  a  minimum  price  per  acre,  the  payee 
to  receive  a  commission  of  five  per  cent  on 
the  sales  and  to  use  diligent  effort  to  ob- 
tain the  best  price  possible,  is  not  to  be  con- 
stued  as  making  the  sale  of  the  land  a  c<mi- 
strued  as  making  the  sale  of  the  land  a  con- 
money;  and  a  complaint  counting  upon  the 
promise  to  pay  the  money,  filed  in  an  action 
commenced  more  than  one  year  after 
date  of  the  instrument,  need  not  allege  dili- 
gent effort  to  sell  the  land  before  the  expira- 
tion of  the  year.  (Deacon  v.  Blodgett,  111 
Cal.  416.) 

21.  The  only  connection  or  dependence  be- 
tween the  agreement  to  pay  the  money  and 
that  respecting  the  sale  is  that  the  accom- 
plishment of  the  sale  would  entitle  the 
payee  to  an  earlier  payment  of  the  money; 
and  the  obligation  to  use  diligence  relates 
entirely  to  the  contract  respecting  the  sale, 
and  no*  to  the  contract  for  the  payment  of 
the  money.  (Deacon  v.  Blodgett,  111  Oal 
416.) 

22.  Where  a  corporation,  to  secure  Its  in- 
debtedness evidenced  by  note,  conveyed  its 
property  to  plaintiff,  upon  condition  that 
if  it  should,  within  a  specified  period,  con- 
vey or  cause  to  be  conveyed  to  him  certain 
other  described  lands  and  water  rights, 
the  conveyance  should  be  void,  whereupon 
plaintiff  was  to  pay  one  dollar  per  acre 
therefor,  and  the  corporation  was  to  clear 
and  plow  the  land  in  a  manner  suitable  for 
seeding  and  cultivation,  upon  the  comple- 
tion of  which  work  plaintiff  was  to  pay  a 
further  sum  per  acre,  such  instrument  Is 
a  mortgage,  merely  giving  the  corporation 
the  option  to  pay  the  indebtedness  In  land 
and  water  rights  within  the  specified  period; 
nor  is  the  plaintiff  required  to  perform  any 
act  to  put  the  corporation  in  default,  but 
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upon  its  failure  to  make  such  conveyance  gatlon   to  pay   for  tlie   materials  actually 

or  to  pay  the  indebtedness  within  such  pe-  used  in  the  work.    (Hackett  v.  State  of  Cal- 

riod,  the  plaintiff  may  elect  to  foreclose  the  ifomia,  103  Cal.  144.) 

mortgage,  and  is  not  required  to  make  any  27.  The  extent  of  error  in  the  estimate  of 

tender  or  demand  any  conveyance  of  the  the  quantity  of  stone  required  is  Immaterial, 

land  and  water  rights,  even  if  he  had  a  right  and   cannot  affect  the   construction   to  be 

under  the  contract  so  to  do.       (Purser  v.  given  to  the  contract  for  the  work,  which 

Eagie  Lake  L.  and  I.  Co.,  Ill  Cal.  139.)  the  contractor  was  bound  to  fulfill,  whether 

23.  By  the  terms  of  the  contract  plaintiff  it  required  more  or  less  than  the  quantity 
was  only  required  to  pay  one  dollar  per  acre,  of  materials  estimated.  (Hackett  v.  State  of 
on  condition  that  the  land  and  water  rights  California,  103  Cal.  144.) 

were   conveyed   by   ^e  corporation   within  28.  Where   an   attorney   who   has   agreed 

the  time  limited;   and  the  covenants  In  re-  to  render  services  during  the  entire  progress 

gard  to  the  clearing  of  tiie  land  and  the  ^f   the   administration   of   the  estate  of  a 

payment  of   an   additional  price   per  acre,  deceased  person,  and  to  defray  all  of  his 

and  the  making  of  the  deeds,  were  independ-  personal  expenses  and  outlay  in  and  about 

ent  and  in  no  sense  contemporaneous  or  de-  ^lis  services,  at  his  own  cost,  in  considera- 

^f'^t?^  ^'"'^^^''^'L^l  covenants,  nor  could  tion  of  a  part  interest  in  the  estate,  makes 

plaintiff  be  required  to  pay  or  tender  such  ^  contract  with  a  third  party,  whereby  the 

further  payment  until  after  the  making  of  jitter  agrees  to  render  services  to  tl4  at- 

the  conveyances.    (Parser  v.  Eagle  Lake  L.  torney  during  the  entire  progress  of  the  ad- 

and  1.  Lo.,  Ill  cai.  wy.)  ministration  of  the  estate,  in  consideration 

24.  In  a  contract  for  the  pasturage  of  cat-  of  a  share  of  the  net  amount  of  money  and 
tie  in  fields  of  growing  alfalfa,  in  which  were  property  realized  by  the  attorney  from  the 
situated  nine  stacks  of  hay,  a  provisiol^  in  estate  after  defraying  his  actual  disburse- 
the  contract  that  five  dollars  per  ton  is  to  be  ments,  such  contract  is  an  entire  contract 
paid  for  each  and  every  ton  of  hay  fed  be-  based  upon  an  entire  consideration;  and 
tween  certain  dates  is  only  seemingly  re-  any  action  by  such  third  person  to  recover 
pugnant  to  another  clause  of  the  same  con-  a  share  in  funds  received  by  the  attorney 
tract  by  which  the  owner  of  the  cattle  before  the  close  of  the  administration  of  the 
agrees  to  pay  in  installments  for  all  the  hay  estate  is  prematurely  breught.  and  cannot 
in  the  nine  stacks;  but  the  second  clause  is  be  maintained.  (Krumb  v.  Campbell,  102 
simply  broader,  and  reaches  further  that  the  Cal.  370.) 

first.    (Lassing  v.  James,  107  Cal.  348.)  29.  Where  the  covenant  not  to  engage  In 

25.  Where  the  owner  of  the  cattle  pre-  business  was  made  with  the  vendees  as 
pared  the  written  contract,  and  brought  it  partners,  and  expressly  provided  that  in 
to  the  owner  of  the  hay  to  sign,  which  case  of  dissolution  of  the  partnership  the 
he  refused  to  do  unless  a  provision  were  covenant  should  inure  to  the  benefit  of  the 
Inserted  that  the  owner  of  the  cattle  should  remaining  partner,  and.  In  case  of  a  sale  of 
take  all  of  the  hay  in  stacks  or  none,  where-  the  business  by  the  partnership,  should  Inure 
upon  a  provision  for  the  payment  of  the  hay  to  the  benefit  of  their  assigns,  the  provision 
used,  at  the  rate  of  five  dollars  per  ton,  was  cannot  be  limited  to  a  stipulation  to  p^y  the 
stricken  out,  and  a  provision  added  as  to  partners  jointly,  or  the  assigns  of  both  of 
taking  all  of  the  hay  In  the  stacks,  and  pro-  them:  but  It  inures  by  Its  terms  to  the  re- 
vldlng  for  the  measurement  of  It.  and  par-  malnlng  partner  In  case  of  dissolution  of  the 
tial  payments  therefor  according  to  the  firm,  and  such  remaining  partner  may  re- 
number of  tons  found  to  be  in  the  stacks,  cover  the  stipulated  damages  without  an 
the  fact  that  a  provision  of  general  similar  assignment  from  the  firm.  (Potter  v.  Ahem. 
Import  to  the  one  erased  still  remained  In  110  Cal.  674.) 

another  part  of  the  contract,  when  all  the  30.  Under  a  contract  providing  that  the 

drcnmstances  show   that  the   omission  tx^  creditors  secured  by  deed  should  receive  the 

erase  that  part  of  the  contract  was  through  whole  of  each  cleanup  of  the  mine,  and  that 

mistake  and  oversight,  and  It  was  not  in-  it  should  be  applied  to  the  defravlng  of  the 

tended  to  be  left  thero.  the  intention  of  the  expenses  of  running  and  working  the  mine, 

partfes  must  be  regarded,  and  the  erroneous  and  to  the  payment  of  the  Indebtedness  se- 

part  of  the  writing  must  be  disregarded  In  cured  by  the  deed,  the  creditors  so  secured 

the    Interpretation    thereof,    under    section  cannot  apply  the  whole  of  the  proceeds  to 

1640  of  the  Civil  Code.    (Lasslng  v.  James,  the  payment  of  the  Indebtedness  to  them; 

107  Cal.  348.)  and   although  they  are  not  peraonally   re- 

26.  Where  the  board  of  harbor  com  mis-  snonslhle  for  any  of  the  expenses  further 
sloners  contracted  for  the  construction  of  than  the  proceeds  may  be  sufilclent  to  pay 
a  seawall  of  a  definite  length,  for  which  they  them,  yet,  to  the  extent  required  to  pay  the 
agreed  to  pay  a  fixed  price  per  ton  for  stone,  expenses,  they  are  trustees  of  the  laborers 
and  a  fixed  price  per  cubic  yard  for  the  employed  to  work  the  mines,  and  are  liable 
earth  used  for  the  construction  of  It,  the  to  an  action  by  them  for  monev  had  and 
fact  that  estimates  of  the  quantities  re-  received  for  their  nse.  fChung  Kee  v.  Da- 
qifired  for  the  work,  as  made  by  the  en-  vldson,  102  Cal.  188.) 

gineer.  are   stated   In   the  notice,  bid.   and  31.  The  creditors  under  such  contract  be- 

speclflcatlons.    does   not   require   that  thev  oame  the  disbursing  acrents  of  the   miners 

buy  or  pay  for  a  fixed  and  definite  number  so  far  as  reoulred  to  d^^fray  the  expenses 

of  tons  and  cubic  yards  of  the  materials  so  of  nroduclncr  the  gold,  and  It  was  not  neces- 

estlmated.  regarflless  of  whether  used  In  the  sarv  that  they  should  have  known  of  the 

work  or  not  but  they  are  only  nnder  obll-  employment  of  the  laborers,  or  should  have 
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made   any    express   promise  to    pay  them 
(Cliung  Kee  v.  Davidson,  102  Cal.  1»8.) 

32.  Where  the  lindiugs  set  forth  a  written 
agreement  that  the  proceeds  of  the  mines 
should  be  applied  to  the  payment  of  ex- 
penses, and  that  it  was  in  force  at  the  time 
the  gold  was  delivered,  and  it  appears  a? 
matter  of  law  that  the  agreement  related 
directly  to  the  delivery  and  became  opera- 
tive thereby,  a  hnding  that  there  was  no 
agreement  at  the  time  of  the  delivery  of  the 
gold,  that  the  claims  of  the  laborers  should 
be  paid,  is  simply  a  misconstruction  of  the 
written  agreement  and  an  erroneous  con- 
clusion of  law.  (Chung  Kee  v.  Davidson, 
102  Cal.  188.) 

.  33.  The  agreement  being  in  writing  and 
before  the  court,  whether  the  owners  of  the 
mine  were  solely  indebted  to  the  laborers, 
and  whether  the  delivery  was  pursuant  to 
the  agreement  are  conclusions  of  law. 
(Chung  Kee  v.  Davidson,  102  Cal.  188.) 

34.  Where  the  gold  dust  produced  was 
slightly  less  than  the  expenses  of  producing 
it,  and  the  money  paid  on  account  of  ex- 
penses to  others  than  the  laborers  whose 
claims  were  in  suit  was  paid  to  persons  not 
parties  to  the  action,  and  most  of  it  paid  in 
advance  of  the  receipt  of  the  gold  dust  by 
the  mortgage  creditors,  so  that  an  accurate 
adjustment  of  the  whole  expenses  would  be 
impossible,  judgment  should  be  ordered  in 
favor  of  the  claimants  for  the  amount  ap- 
plied on  the  mortgage  Indebtedness.  (Chung 
Kee  V.  Davidson,  102  Cal.  188.) 

III.  Validity. 

Invalidity  not  presumed  on  appeal  when. 
See  Appeals,  336. 

Contracts  are  presumed  to  be  valid.  See 
Corporations,  123. 

35.  The  general  rule  is  that  a  contract 
founded  upon  an  Illegal  consideration  or 
prohibited  by  statute  is  void;  but  there  are 
exceptions  to  this  rule,  where  the  parties 
are  not  in  pari  delicto,  and  where  a  class 
of  contracts  Is  prohibited  by  statute  for  the 
protection  of  particular  parties  thereto,  the 
adverse  parties  cannot  take  advantage  of 
the  illegality  of  such  contracts.  (Savings 
Banlc  of  S.  D.  Co.  v.  Bums,  104  Cal.  473.) 

Restraint  of  trade.  ,See  Restraint  of 
Trade. 

Contract  in  restraint  of  trade  is  divisible, 
when.    See  Restraint  of  Trade,  7. 

Consolidation  of  corporations.  See  Cor- 
porations, VI,  1. 

Uncertain  and  indefinite,  when.  See 
Streets.  61. 

Contract  without  Demiit,  to  construct 
sewer.   Is  void.    See  Sewers,  5. 

Borrower  cannot  set  up  ultra  vires  or  Ille- 
gality of  contract.  See  Banks  and  Bank- 
ing. 9. 

Margin  contracts,  right  to  recover  money 
Twiid  under,  survives.  See  Survival  of  Ac- 
tions. 

Constitutional  provision  relating  to  mar- 
gin contracts  is  self -executing.  See  Consti- 
tutional Ijaw.  1. 

36.  To  give  effect  to  the  constitution  It  Is 
as  much  the  duty  of  the  courts  to  see  that 


it  is  not  evaded,  as  that  it  is  not  directly 
violated;  and  where  the  transaction  ap- 
pears to  be  a  dealing  in  stocks  on  margin  in 
substance,  the  fact  that  another  name  is 
given  to  the  transaction  will  not  have  the 
effect  to  make  it  valid.  (Sheehy  v.  Shlnn, 
103  Cal.  325.) 

37.  The  rule  against  the  sale  of  stocks  on 
margin  does  not  prevent  any  legitimate 
transfer  of  stock,  whether  through  the 
agency  of  a  broker  or  otherwise,  nor  any 
legitimate  and  bona  fide  pledge  of  stock  cer- 
tificates as  security  for  borrowed  momey, 
whether  borrowed  for  the  purpose  of  paying 
for  the  stock  or  any  other  purpose;  and 
where  such  is  not  only  the  form,  but  the 
substance,  of  the  contract,  the  inhibition  of 
the  constitution  does  not  apply.  (Sheehy 
V.  Shinn,  103  Cal.  325.) 

38.  Where  shares  purchased  by  the  broker 
are  fully  i^aid  for,  and  the  certificates  deliv- 
ered, tho  purchaser  can  recover  nothing  on 
account  of  them.  (Sheehy  v.  Shinn,  103 
Cal.  325.) 

39.  The  designation  given  to  the  transac- 
tion by  the  parties  themselves  is  not  conclu- 
sively determinative  of  their  character  or 
of  their  legality.  (Kullman  v.  Simmens,  104 
Cal.  596.) 

40.  Contracts  designated  by  section  26  of 
article  IV  of  the  constitution,  relating  to  sales 
of  stock  on  the  margins,  are  rendered  void 
by  the  constitution  itself,  and  money  paid 
in  pursuance  of  them  Is  recoverable  by  ac- 
tions commenced  in  the  superior  or  justice's 
court,  according  as  the  amount  claimed  is 
more  or  less  than  $3(K).  (Sheehy  y.  Shinn, 
103  Cal.  325.) 

41.  The  word  "margin"  as  most  frequently 
employed  in  this  state  at  the  time  of,  and 
for  many  years  prior  to,  the  adoption  of  the 
constitution,  meant  the  sum  deposited  by  a 
purchaser  of  stock  with  his  broker  paying 
a  certain  percentage  of  the  purchase  price 
of  the  stock,  the  broker  agreeing  to  advance 
the  balance  of  the  purchase  price  upon  con- 
dition that  he  should  hold  the  stock  as  secur- 
ity for  his  advances,  with  the  rlgnt  to  sell  It 
in  case  of  depreciation  in  value  and  failure 
of  the  purchaser  to  keep  the  margin  good; 
and  this  is  the  sense  in  which  the  word  was 
used  by  the  fnimers  of  the  new  constitution. 
(Sheehy  v.  Shinn,  103  Cal.  325.) 

42.  An  agreement  for  the  sale  of  stock 
upon  payment  of  a  part  of  the  agreed  price, 
the  stock  to  be  retained  by  the  vendor  as 
security  for  the  balance,  and  only  to  be 
delivered  upon  such  payment,  with  the  right 
of  the  vendor  to  sell  it  at  any  time,  without 
notice  to  the  vendee,  if  it  so  depreciates  In 
the  market  as  to  be  worth  less  than  three 
times  the  unpaid  balance.  Is  a  sale  of  stock 
on  margin  and  for  future  delivery.  (Sheehy 
V.  Shinn,  103  Cal  325.) 

43.  A  broker  cannot  make  and  enforce 
sales  of  stocks  on  margin  and  for  future  de- 
livery, and  retain  the  payments  made  tm- 
der  such  contracts,  by  the  evasion  of  going 
through  the  form  of  buying  from  a  thfrfl 
party  for  the  account  of  the  purchaser,  as 
his  attorney  In  fact,  when  by  his  contract  he 
has  made  elaborate  provision  that  the  title 
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to  the  sbareB  shall  remain  in  himself,  and  60.  If  a  contract  conforms  to  the  public 

never  pass  to  the  purchaser  until  full  pay-  policy  of  the  state  when  made,  a  change  In 

ment  is  made.    (Sheehy  y.  Shlnn«  103  Gal  public  i^licy  will  not  avoid  it;   and  a  sub- 

-325.)  sequent  statute  making  it  a  misdemeanor  to 

44.  The  court  must  decide  the  question,  start  fires  In  certain  localities  without  first 
ius  matter  of  law,  as  to  what  the  framers  taking  certain  precautions,  whereby  the 
■of  the  constitution  intended  by  the  provision  Property  of  an  adjoining  or  contiguous 
of  section  26  of  article  IV,  to  the  effect  that  owner  is  injured,  damaged,  or  destroyed, 
"all  contracts  for  the  sale  of  shares  of  the  ca^nnot  render  Invalid  a  covenant  In  a  lease 

Hsapltal  stock  of  a  corporation  or  association,  made  before  its  passage,  excepting  the  lessor 

on  margin,  or  to  be  delivered  at  a  future  J^™  responsibility  for  any  damage  caused 

day,  shall  be  void,  and  any  money  paid  on  "^  ^^-      (Stephens  v.  Southern  Pac.   Co., 

:fluch  contracts   may   be   recovered  by  the  ^^  ^^  S^) 

party  paying  it  by  suit,  in  any  court  of  com-  51.  There  is  no  distinction  between  money 

petent  Jurisdiction,"  and  the  construction  of  paid  under  a  contract  declared  void  by  the 

this  provision  does  not  depend  upon  the  evl-  constitution  and  that  paid  under  any  other 

dence  of  the  witnesses  in  a  particular  case  void  contract,  and  the  party  who  has  paid 

AS  to  what  the  terms  "on  margin,  or  to  be  the  money  remains  the  equitable  c^ner  of 

delivered  at  a  future  day,"  mean,  according  it;    and    the   conferring    upon    him   of    a 

to  the  usage  of  brokers  and  other  dealers  In  right  of  recovery  does  not  give  merely  a 

stocks  during  the  years  immediately  preced-  personal    remedy  to   such    owner,  but    his 

ing  the  adoption  of  the  new  constitution,  right  of  action  to  recover  the  same  Is  can- 

<8heehy  v.  Shinn.  103  Cal.  325.)  able  of  being  transferred  or  assigned   hy 

45.  One  who  sues  to  recover  money  vol-  ^^  o'  t^«  party  or  of  the  law.  (Rued  v. 
untarlly  paid  for  the  purchase  of  stocks  on  Cooper,  109  Cal.  682.) 

margin  or  to  be  delivered  at  a  future  day,  62.  An  agreement  by  a  constable  with  an 
in  contravention  of  the  provisions  of  section  execution  creditor  to  charge  less  than  his 
26  of  article  IV  of  the  constitution,  is  not  legal  fees  for  levying  an  execution  and  con- 
entitled  to  recover  Interest  thereon.  (Bald-  ducting  a  sale  thereunder  Is  not  contrary  to 
win  V.  Zadlg,  104  Cal.  594.)  public  policy.    (Bloom  v.  Hazzard,  104  Cal. 

46.  An   action   will  lie    to    recover   back  310.) 

moneys  paid  to  brokers  In  consideration  of  Public  policy,  contract  giving  officer  extra 

purchases  of  mining  stock  on  margins;  and  compensation  is  against.      See  Offices  and 

where  the  brokers  had  printed  the  transac-  Officers,  13. 

tlons  and  conditions  upon  which  they  were  Public  policy,  contract  exempting  superin- 

doing  business,  and  required  plaintiff's  agent  tendent  from  liability,  whether  against  pub- 

to  agree  to  them,  which  showed  that  the  1*^  policy.    See  Streets,  55.  56. 

transactions  upon   which   the   money   was  Contract  against  public  policy  not  relieved 

paid  were  purchases  of  stock  on  margins,  against.    See  Corporations,  122. 

plaintiff  Is  entitled  to  recover.    (Wetmore  v.  I>eallngs  between  officer  and  corporation, 

Barrett,  103  Cal.  246.)  effect  of     See  Corporations,  162. 

47.  Where  there  was  no  request  by  the  Covenant  against  liability  from  fire  Is  not 
plaintiff  for  the  payment  of  assessments  by  ?^^^^^  public  policy.  See  Landlord  and 
the  brokers  upon  the  mining  stock  purchased  ??^Jl,'       „ 

on  margins,  the  law  will  not  Imply  a  request  ,  ^^"""^  policy,  ^ontract  not  to  contest  will 

to  paynor  promise  to  repay;  and  thetransac-  .  ^  not  against    See  Wills,  33.  et  seq. 

tlon  being  void,  the  brokers  do  not  hold  the  ^^^^HH  *   *®  ^®   divorce  and   division   of 

stocks  upon   which   the   assessments  were  R^^'^^*®  f  ^^*^^*  P"^^"''  P^"^^-  ®^®  ^^- 

pald    as   security   for   their  payment   and  ^^^^^  ^^^  Divorce.  28-30. 

cannot  set  them  off  against  the  recovery  of  53.  Where  the  right  of  a  plaintiff  to  re- 

the  moneys  paid  to  the  brokers.    (Wetmope  cover  rests  upon  the  alleged  illegality  of 

V.  Barrett.  103  Cal.  246.)  contracts  respecting  wheat,  and  it  appears 

48.  Whether  a  transaction  or  a  series  of  ^^**  *^c  plaintiff  Is  not  an  innocent  party 
transactions  between  a  broker  and  his  cus-  *^  ^^^^  transactions,  but  took  part  in  and 
tomer  for  the  purchase  of  stocks  that  are  ratified  them,  he  being  a  party  in  pari  de- 
riot  Immediately  delivered,  or  of  which  an  "<^*^'  cannot  maintain  the  action.  (Wy- 
immedlate  delivery  Is  not  contemplated.  Is  ^^^  ▼•  Moore,  108  Cal.  213.) 

In  contravention  of  the  provisions  of  article 

IV,  section  26,  of  the  constitution  Is  a  ques-  IV.  Performance  and  Breach;    Actions  on 

tlon  of  fact  to  be  determined  In  each  partlc^  Contracts 

ular    case,    and   the    circumstances    under  a^^^iA^  ««^^-«,««^^       «       «      t^     » 

which  the  transaction  is  had,  and  the  con-  ^  Specific  performance.      See  Specific  Per- 

duct  of  the  parties  In  reference  thereto,  are  ^.I^JJff  ®-  a^^  m^^^  « 

of  great  Influence  In  determining  this  fact.  n^^^^L.  ?^®  Z?°^®^-  ^       ^ 

(Kullman  v.  Simmens,  104  Cal.  595.)  Contract  for  release  of  mortgage,  time  as 

essence  of.    See  Mortgages,  77. 

49.  A  finding  of  the  trial  court  that  such  Time  Is  not  of  essence  of  contract  when 
transactions  were  In  contravention  of  the  See  Railroads  28. 

provisions  of  article  IV,  section  26,  of  the  Conditional '  offer   of    performance      See 

constitution,  will  not  be  d'sturbed  by  the  Exchange,  1. 

appellate  court  when  the  evidence  as  to  the  Performance,  waiver  of.    See  Exchange  6 

nature   of   the   transactions   Is    conflicting.  Offer  of  performance  waiver  of  oMectlon 

(Kullman  v.  Simmens,  104  OaL  695.)  See  Exchange,  2-4.       '                        j       ^  . 
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Putting  It  out  of  power  to  perform.     See  of  a  mine,  provided  that,  in  case  the  mine 

Rescission  of  Contracts,  I.  specified  should  not  be  purchased,  the  agree- 

Breach  of  contract,  restraining.    See  In-  ment  should  extend  and  apply  to  any  other 

junctions,  2.  mine  or  mines  that  might  be  obtained  by  the 

Breach  of  contract  to  compromise.      See  defendant,  it  appearing  that  one-half  of  an- 

Compromise,  1  other  mine  was  in  effect  purchased  by  the 

Concurrent  conditions,  breach  of  contract,  defendant,  and,  in  order  to  carry  out  the 

See  Exchange,  1.  contract    of    purchase,  a    corporation    was 

54.  If  a  contract  specifies  no  time  for  i)er-  formed  to  which  the  mine  was  conveyed, 

formanee  the  law  implies  that  it  must  be  and  the  stock  issued  to  the  several  parties 

performed  within  a  reasoniTble  time;  and,  if  ^^  proportion  to  their  interest,  such  purchase 

it  specifies  a  place  in  which  articles  are  to  is  In  effect  the  purchase  of  a  mine,  or  of  an 

be  delivered,  but  not  a  time   they  are  dellv-  Interest  therein,  by  the  defendant,  if  done 

erable  on  demand.    (Greenberg  v.   Cal.   B.  under  and  in  pursuance  of  the  contract  and 

Rock  Co.,  107  Cal.  667.)  acquiesced  in  by  the  parties,  and  is  as  bind- 

--    -^,,         ^^       .      *  1.1                     *  «      «  ing  upon  them  as  though  the  fee  to  the  mine 

55^  \N  here  time  is  of  the  essence  of  a  con-  ^^^  ^^^  conveyed  directly  to  the  defendant: 

tract,  and  a  party  a^rreeing  to  do  an  act  ^^^  j^  ,     ^^^  necessary  that  there  should 

within  the  time  proposed  is  the  only  party  ^^^          ^^^  ^^  additional  contract  in  regard 

in  defauft,  such  party  can  take  no  advantage  ^^  ^^^  ^^^^  ^^^^  obtained  in  pursnanro  of 

^^^"^  ^  Ao  ^T"?  IJ?^^'     ^^®^®^^y  ^-   ^^^'  the  original  agreement.    (Dennlson  v.  Chap- 
wood,  102  Cal.  83.)  jjjj^n   105  ^al.  447.)    ' 

56.  The  general  rule  of  equity  is  that  time  ^^  Although  the  plaintiff  might,  under  the 
s  not  of  the  essence  of  a  contract,  unless  contract,  have  insisted  that  the  defendant 
t  appears  from  the  terms  of  the  contract,  purchase   the  whole  mine  and   obtain   the 

In  the  light  ^'  an  the  circuiMten^^  j      1  ^j^^^  thereto,  yet,  if  Instead  thereof,  de- 

such  was  the  intention  of  the  Parties.    (Bev-  f^^dant  under  the  contract  purchased  a  less 

erly  v.  Blackwood.  102  Cal.  83.)  interest  in  the  mine,  the  ownership  of  which 

57.  The  right  to  recover  compensation  un-  was  evidenced,  not  by  the  legal  title,  but 
der  a  contract  is  to  be  determined  from  the  by  certificates  of  stock,  showlnir  a  beneficial 
contract  Itself;  and,  in  order  to  recover,  interest,  and  plaintiff  accepted  such  pur- 
the  plaintiff  must  show  performance  ac-  chase  as  a  fulfillment  of  the  contract,  it 
cording  to  the  terms.  (Cunningham  v.  Ken-  does  not  He  with  the  defendant  to  complain, 
ney.  105  Cal.  118.)  or  to  evade  his  obligation  because  of  his  not 

58.  In  an  action  for  a  breach  of  contract,  complying  more  strictly  with  the  contract, 
it  is  a  question  of  fact  for  the  jury  to  de-  (Dennlson  v.  Chapman.  105  Cal.  447.) 
termine  whether  or  not  the  plaintiff  had  per-  ($3.  Where  the  contract  provides  that  the 
formed  on  his  part  all  that  is  requisite  under  purchase  of  a  mine  is  to  be  at  a  price  mutu- 
the  contract,  and  a  finding  in  favor  of  the  ally  satisfactory  to  the  parties  a  complaint 
plaintiff  upon  confiicting  evidence  cannot  be  alleging  that  the  purchase  by  the  defendant 
disturbed.  (Sanford  v.  East  Riverside  Irri-  of  the  stock  and  interest  in  the  mine  and 
gatlon   District  101  Cal.  275.)  mining  property   was  made   under  and   in 

59.  In  an  action  to  cancel  a  deed  for  a  pursuance  of  and  in  accordance  with  the 
right  of  wav  for  a  water  ditch,  an  allegation  agreement  set  forth  in  the  complaint,  and 
of  the  breach  by  the  defendant  of  an  agree-  further  avers  that,  in  pursuance  of  the  agree- 
ment to  construct  the  ditch  in  such  a  man-  ment.  plaintiff  and  defendant  immediately 
ner  as  to  enable  the  plaintiff  to  irrigate  her  -began  to  operate  the  mine,  sufficiently  shows 
land  in  the  easiest  and  most  practicable  that  the  price  was  mutually  satisfactory  to^ 
manner.  Is  not  sustained  by  mere  evidence  the  parties,  in  the  absence  of  a  special  de- 
that  In  a  particular  locality  the  ditch  might  murrer.  (Dennlson  v.  Chapman,  105  Cal. 
have  been  placed  on  higher  land.    (Barfield  447.) 

V.  South  Side  Irrigation  Co.,  Ill  Cal.  118.)  64.  Where  a  father  conveys  to  his  son  on 

^^   .rrr,_            *-  iijt             *.      i.      1.  conslderstion  of  the  latter  paying  him  a  cer- 

60.  Where  a  building  contractor  has  pro-  ^j^  g^^  monthly,  the  only  remedy  open  to 
ceeded  to  construct  the  building  of  the  ma-  ^^^  ^^^^leT  for  breach  of  the  contract  on  the 
terial  and  in  the  manner  substantially  as  pro-  ^  of  the  son  Is  an  action  for  damage^ 
vided  for  in  the  contract  save  as  changed  by  i^erefor.    (Card  v.  Hard.  108  Cal.  19.) 
orders  of  the  superintendent  of  the  owner. 

and  the  owner,  before  completion  of  the  con-  WJ.  An  Implied  promise  is  a  mere  conclu- 
tract,  without  cause,  and  in  violation  of  the  slon  of  law.  and  the  facts  from  which  such 
contract,  took  possession  of  the  building,  promise  is  Implied  must,  under  our  system 
ousted  the  contractor  therefrom,  and  refused  of  pleading,  be  statpd:  but  the  nile  is  differ- 
to  permit  him  to  complete  the  building  ac-  ent  in  the  case  of  an  express  promise,  which 
cording  to  the  contract  and  approprinted  to  Is  an  ultimate  fact,  and  must  be  pleaded  as- 
hls  own  use  the  material  on  hand  and  pro-  s"ch,  though  the  word  "express"  Is  not  ne- 
vided  to  be  used  for  its  construction,  the  cessary  to  be  used  In  pleading  the  promise, 
contractor  Is  entitled  to  treat  such  contract  When  a  promise  is  allesred  In  a  pleadlnsr  It 
as  rescinded,  and  to  recover  the  reasonable  must  be  held  to  be  express.  (Poly  t.  Wlll- 
valne  of  the  work  performed  and  materials  lams,  101  Cal.  648.) 

furnished  at  the  request  of  the  defendant.  fu?.  One  partv  to  a  contract  cannot  escape 

(Adams  v.  Burbank.  10.^  Cal.  646.)  llabllltv  thereon  to  the  other  on  the  ground 

61.  Where  a  contract  hetween  the  plain-  that  In  entering  Into  the  contract  he  vlo- 
tiff  and  defendant,  respecting  the  purchase  la  tod  an  obligation  that  he  owed  to  a  thlnl' 
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person.    (Bates  y.  Coronado  Beach  Co.,  100 
CaL  160.) 

67.  A  third  party  has  no  right  to  maintain 
an  action  for  injuries  resulting  from  a 
breach  of  contract  between  two  contracting 
imi-tieB.    (Buckley  y.  Gray,  110  Cal.  339.) 

U8.  Section  1559  of  the  Ciyll  Code,  which 
authorizes  a  third  person  to  enforce  a  con- 
tract made  by  one  person  w^ith  another  for 
his  benefit,  applies  only  to  cases  where  the 
contract  is  made  expressly  for  the  benefit 
of  the  third  person,  and  not  where  the  third 
person  is  or  may  be  incidentally  or  remotely 
benefited  as  a  result  of  the  contract.  (Buck- 
ley y.  Gray,  110  Cal.  339.) 

Action  will  not  lie  on  illegal  contract 
where  parties  in  pari  delicto.    See  ante,  53. 

Gompaint  need  not  allege  offer  not  re- 
yoked  before  acceptance.    See  ante,  1. 

Entire,  no  right  of  action,  when  not  fully 
performed.    See  Sales,  45. 

Joint,  form  of  Judgment.  See  Judgments, 
4. 

Breach  of  contract,  election  of  remedy.  See 
Election. 

Damages  for  breach  of.    See  Damages,  I. 

V.  Modification  of;  New  Contract. 

69.  The  proylslons  of  a  written  contract  of 
purchase  cannot  be  altered  by  an  unexecuted 
oral  agreement.  (Benson  y.  Shotwell,  103 
Cal.  163.) 

70.  Where  an  accounting  and  settlement  is 
had  between  the  parties  under  a  prior  con- 
tract, by  which  a  different  compensation 
and  mode  of  compensation  Is  fixed  for  ser- 
yices  rendered,  and  the  time  for  performance 
enlarged,  the  accounting  and  settlement  be- 
comes a  new  contract,  and  is  conclusiye 
upon  both  parties  unless  impeached  for 
fraud,  accident,  or  mistake,  and  no  action 
will  lie  upon  the  original  contract  while  the 
new  contract  remains  in  force.  (Griswold  y. 
.Pieratt,  110  CaL  2f^) 

71.  In  an  action  against  a  defendant  em- 
ployed to  bud  a  quantity   of  young  fruit 
trees,  for  alleged  ncgligpnce  in  executing  the 
contract,  to  the  damage  of  the  plaintiff,  where 
the  answer  denies  the  alleged  negligence. 
and  pleads  an  accounting  and  settlement  of 
all  accounts  and  differences  in  relation  to 
the  budding  of  the  trees,  and  the  making  of 
a  new  contract  in  connection  with  such  ac- 
counting and  settlement  for  payment  of  the 
services,  alleged  to  haye  been  broken  by  the 
plaintiff,  for  which*    breach    the  defendant 
pleads  a  counterclaim,  and  also  a  cross-com- 
plaint, claiming  damages  for  breach  of  the 
new  contract  in  a  sum    less    than    three 
hundred    dollars,  the  answer   discloses  .  a 
defense  to  the  plaintiff's  demand;  but  the 
facts  pleaded  are  inaufflcient  to  constitute  a 
counterclaim  or  cross-complaint,  because  it 
does  not  show  a  cause  of  action  arising  out 
of  the  transaction  set  forth  in  the  complaint, 
nor  connected  with  the  subject  of  the  action; 
nor  Is  the  amouni  of  fhe  defendant's  deman  1 
against  the  plaintiff  within  the  Jurisdiction 
of   the  superior  court   to   Justify   recovery 
upon    an    Independent  counterclaim.    (Gris- 
wold y.  Pieratt,  110  Cal.  259.) 

Recitals  in  mortgage  do  not  estop  party 
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from  showing  alteration  in.    See  Estoppel,  8. 

Modification  of,  offer  of  performance.  See 
Exchange,  4. 

Modification  of  rate  of  interest,  effect  on, 
right  to  compound  interest.    See  Interest,  8. 

Novation.    See  Novation. 

Cancellation  of.  See  Cancellation  of  In- 
striiments. 

Cancellation  of  contract  for  breach  of.  See 
Cancellation  of  Instruments. 

CONTRACTUAL  RELATIONS. 

See  Gtontracts,  I,  $. 
Between    legatee  under  will    and    attoi^ 
ney  for  testator.    See  Attorney  and  Client,. 
3. 

CONTRADICTION. 

Witnesses,  contradiction  of.  See  Witness- 
es, III. 

Record  on  appeal,  contradictions  in.  See: 
Appeals,  VII,  3. 

Findings,  contradictioiis  in.  See  Flndlnst,, 
IV. 

CONTRIBUTION. 

Right  of  stockholder  paying  debt  to.  See 
Corporations,  61. 

Stockholders,  contribution  between.  See 
Corporations,  59. 

Right  of  action  for  when  barred.  See 
Statute  of  Limitations,  7. 

CONTRIBUTORY    NEGLIOBNCB. 
See  Negligence,  II,  3,  4. 

CONTROLLERS. 

1.  In  mandamus  the  controller  can  be  le- 
quired  to  draw  his  warrant  oQly  for  what  is 
expressly  authorized  by  the  statute.  (Saw- 
yer v.  Colgan.  102  Cal.  283.) 

May  pay  bonds  and  coupons  without  ap- 
proval.   See  Bonds,  11. 

Actions  against  railroads  for  taxes  mnst 
be  brought  against.    See  Taxation,  33. 

CONVERSATIONS. 

Admissibility  of.  See  Criminal  Law,  187; 
Evidence,  IV;  Taxation,  82;  Trespass,  10. 11. 

Admissibility  of  to  impeach  witness.  See 
Witnesses,  19. 

CONVERSION. 

See  Trover. 
Equitable.    See  Equitable  Conversion. 
Warehouseman,  conversion  by.    See  Ware- 
housemen. 

CONVEYANCES. 
See  Deeds. 

Boundaries  in.    See  Boundaries. 
Fraudulent.    See  Fraudulent  Conveyaneee. 

CORPORATIONS. 

I.  Promoters.  » 

II.  Formation  of. 

1.  Purpose  of;  Organization;  Slgnlnc 

and  Filing  Articles. 

2.  Usurpation  of  Franchise:  Quo  War- 

ranto  Proceedings   and   Appoint- 
ment of  Receiver. 
8.  Amendment  of  Ijaws;  CorxMrattons 
Organized  Prior  to  Code. 
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III.  Corporations  de  Facto.  subscriptions  thereto  is  considered  in  law  as 

IV   By-laws  occupying  a  fiduciary  relationship   toward 

V."  Stock  and  Stockholders.  wir^?"  ntnnf.  ""^m  ^rJ^'^^^'''^    ^^''^' 

1.  Subscription  to  Stock;  Issuance  of  ^^nk  v.  Dennis,  101  Cal.  90.) 

Certificate;    Oancellatlon   of   Bob-  2.  A  promoter  of  a  corporation  or  Joint 

Bcription*  stock  association  may  sell  property  thereto, 

2.  Transfer   of   Stock;  Bight  to  Vote  but  it  is  incumbent  upon  him,  as  a  person 

Stock.  occupying  a  fiduciary  position,  to  make  full 

8.  Bights  Oif  and   ActlaiMi  by   Stock-  and  fair  disclosure  of  his  interest  and  posl- 

holdera.  tion  with  respect  to  the  property,  and  not  to 

4.  Liability  of  Stockholders.  '  make  any  false  representations  as  to   its 

a.  Nature  and  Extent  of;  Change  cost   price.    (Burbank   v.   Dennis,   101   Cat 
In  Statute.  90.) 

b.  Who  may  Enforce  and  Effect  of  3.  Transactions  in  which  the  promoters  of 
Payment;  Transfer  to  Avoid.  a  corporation  suppress  or  misrepresent  ma- 

c.  Pleading,    Evidence,  and   Find-  terial  facts,  or  otherwise  deceive  the  corpora- 
Ings  In  Actions  against  tlon,  or    corruptly  control    its    action,  are 

6.  Assessments  and  Calls.  fraudulent,   and    the    company    may   elect 

VI.  Contracts  of.  either  to  set  aside  such  transaction,  or  to  re- 

1.  Consolidation     of;     Combinations  cover    the  promoter's  secret    profits.    (Bur- 
Between  or  Leases  by;   Subscrip-  bank  v.  Dennis.  101  Cal.  90.) 

tions  to  Stock.                 ^     «      ,  4.  Where  fraud  is  practiced  upon  the  stock- 

2.  Conveyance  of  Land  to  for  Stock,  holders  by  the  promoters  of  the  corporation, 

3.  Power    to    Contract;    Validity  of  knowledge  of  it  by  the  directors  is  not  knowl- 
Contracts;  Implied  Contracts.  ^^gg  to  the  stockholders,  and  the  fraud  prac- 

4.  Ultra  Vires  Contracts.  ticed  upon  the  stockholders  cannot  be  rati- 
VII.  Officers  of.  fied  or  waived  by  the  directors.    (Burba nk 

1.  Election  of.  v.  Dennis,  101  Cal.  90.) 

2.  Powers  and  Contacts  of  ;Ratifica-  5   ^j^^^^  ^  corporation  was  organized  for 

tion  of  Acts;  Officers  of  Different  ^j^^  purchase  and  sale  of  lands  by  promoters 

Corporations.                   tm-^^*.^—  of  the  corporation  having  contracts  of  pur- 

3.  Notice  to;  Meetings  of  Directors.  ^^^^  ^^d  deeds  of  various  parcels  of  land 

4.  Fraud,  Misconduct,  or  Compensa-  ^^y^^^^   ^^^^  conveyed   to  the   corporation, 

tion  of ;  Removal  of ;  Dealings  Be-  ^^^^  ^^^  promoters  falsely  reported  to  the 

r.    Ji'^^^^P^^^^^^^Lp^S^^J^^^^^  corporation  that  they  had  paid  a  much  larger 

5.  PubUshing  of  Monthly  Statements  ^^^  ^^  account  of  the  purchase  prfce  of  the 

°y'  lands  than  they  had  in  fact  paid,  an  action 

VIII.  Actions  against  or  by.  will  lie  at  suit  of  a  stockholder,  after  pre- 

IX.  Forfeiture;  Insolvency,   Dissolution;  vious  demand  upon  the  corporation  to  com- 

X.  Foreign  Corporations.  mence  the  suit,  and  a  refusal  upon  its  part 

See  Municipal  Corporations.  ^  do  so  to  recover  Judgment  for  the  differ 

--             .„     a^^  ^„^  r.«w«^««i**o  once  between  the  amount  actually  paid  and 

Gas  companies.    See  Gas  Companies  ^                   reported  to  the  corporktion,  as 

Unincorporated    associations.    See    Unin-  i^m^  the  property  of  tha  corporation  unlaw- 

conporated  Associat^ons.  fnlly  withheld    by  the    promoters    thereof. 

1^  6.  The  fact    that   partial    payments  only 

Franchises,  sale  of  at  auction.    See  Fran-  were  made  upon  the  various  tracts,  and  that 

chlses.  *^®    deferred    payments  were  secured    by 

Act  relating  to  sale  of  franchises  embraces  mortgage  upon  the  land,  is  Immaterial,  and 

subject  in  title.    See  Constitutional  Law,  15.  the  case  stands  as  though  It  were  a  cash 

False  entries  in  books.    See  Criminal  Law,  transaction  throughout.  (Burbank  v.  Dennis, 

XI.  10.  101  Cal.  90.) 

Dividends,  actions  for  barred  though  corpo-  7.  There    Is  no    substantial    variance  be^ 

ration  guilty  of  fraud,  when.    See  Statute  tween  the  complaint  and  the  findings,  mt^rely 

of  Limitations.  27,  et  seq.  upon  the  ground  that  the  complaint  relies 

Agreement   between   sfockholders  for  di-  for  judgment  upon  false  representations  as 

vision  of  stock  and  election  of  officers  not  to  the  amounts  of  first  payments  made  for 

enforced.    See  Speolfir  Performance.  8.  the  land,  and  that  the  findings  indicate  a 

Property  of  may  be  taken  by  eminent  do-  recovery  upon  the  theory  of  false  represen- 

maln.    See  Eminent  Domain.  1.  tatlons  as  to  the  original  cost  price  of  the 

Bond  of  secretary  Is  not  retrospective.  See  property,  the  fraud  practiced  by  the  defend- 

Suretyshlp.  4.  ants  as  confidential  agents  of  the  parties 

Public,   Irrigation  district  Is.    See  Irrlga-  complaining  belnrr  the  ground  of  recovery, 

tlon  Districts.  2.  and  the  measure  of  damages  relied  upon  In 

Public,  reclamation  district  is.  See  Swamp  the  complaint  and  recognized  by  the  ]udg- 

and  Overflowed  Lands.  13.  ment  being  the  same.    (Burbank  v.  Dennis. 

Irrigation    districts.    See    Irrigation    Dis-  101  Cal.  90.) 

MotB.  8.  A  promoter  of  the  corporation,  being  an 

I.  Promoters.  active  party  to  the  litigation,  his  statements 

1.  A  promoter  of  a  corporation  who  brings  and    admissions  pertaining   to   the   subject 

about  Its  organization  and  aids  In  procuring  matter  of  the  action,  wherever  and  when- 
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•ever  made,  are  competent  evidence  against 
him.    (Burbank  v.  Dennis,  101  Gal.  90.) 

9.  In  an  accounting  had  against  a  pro- 
moter of  the  corporation  he  should  be  cred- 
ited with  a  sum  paid  to  perfect  the  title  of 
one  of  the  tracts  sold,  and  should  only  be 
charged  with  the  profit  actually  realized 
upon  a  particular  tract  (Burbank  v.  Den- 
nis, 101  Cal.  90.) 

II.  Formation  of. 

1.  Purpose   of;  Organization;    Signing    and 

Filing  Articles. 

Partnership,  corporation  formed  as  agent 
of.    See  Partnership,  I. 

Corporation  formed  to  carry  on  business. 
See  Restraint  of  Trade,  11;  Vendor  and  Ven- 
dee, 3,  4. 

Preventing  incorporation,  measure  of  dam- 
ages for.    See  Damages,  21. 

Articles  formerly  not  required  to  state 
number  of  shares.    See  Banks  and  Banking, 

10.  Under  the  Civil  Code  a  private  corpo- 
ration may  be  formed  for  any  purpose  for 
which  individuals  may  lawfully  associate 
themselves,  and  a  corporation  may  be  or- 
ganized for  the  purpose  of  purchasing,  hold- 
ing and  selling  stock  in  other  corporations, 
and,  in  such  a  case,  the  corporation  has  a  right 
under  its  charter  to  purchase  and  hold  stock 
In  another  corporation  and  may  vote  it  for 
the  purpose  of  consolidation.  (Market  Street 
Railway  Co.  v.  Hellman,  109  Cal.  671.) 

Including  different  business  in  articles,  ef- 
fect on  subscriber.    See  poet,  81. 

11.  The  articles  of  incorporation  of  a  man- 
ufacturing company  formed  to  own  and  run 
a  sawmill  and  to  manufacture  lumber  and 
articles  made  of  wood,  are  not  vitiated  by 
including  therein  power  to  operate,  con- 
struct, maintain,  and  deal  in  railroads,  tram- 
ways, and  rights  of  way,  it  being  frequently 
necessary  in  such  business  to  have  tram- 
ways and  railroads  as  part  of  the  manufac- 
turing plant  though  such  a  corporation  could 
not  exercise  the  right  of  eminent  domain  to 
acquire  rights  of  way.  (People  ex  rel.  Loy 
V.  Mount  Shasta  Mfg.  Co.,  107  Cal.  256.) 

12.  It  is  not  necessary  to  the  validity  of 
the  corporation  or  to  the  subscribers  who 
agreed  to  its  formation  becoming  stockhold- 
ers, that  they  should  all  sign  the  articles  of 
incorporation.  (San  Joaquin  Land  and 
Water  Co.  v.  Beecher,  101  Cal.  70.) 

13.  Where  an  intended  corporation  did  not 
file  its  articles  in  the  cljerk's  office  of  the 
^K)unty  in  which  the  principal  place  of  busi- 
ness of  the  company  was  to  be  transacted, 
but  filed  it  in  the  clerk's  office  of  another 
county,  the  fact  that  a  copy  of  the  certificate 
of  incorporation,  signed  by  the  secretary  of 
state  was  filed  with  the  county  clerk  of  the 
county  in  which  the  business  of  the  corpora- 
tion was  to  be  carried  on,  is  not  sufficient  to 
make  the  Intended  corporation  a  corpora- 
tion de  Jure.    (Martin  v.  Deetz,  102  Cal.  55.) 

14.  A  corporation  de  Jure  Is  an  artificial 
body  created  by  operation  of  law  upon  the 
execution,  filing,  and  certification  of  certain 
written  Instruments  by  persons  desirous  of 
incorporating,  and  certain  public  officers.  In 


accordance  with  the  provisions  of  general 
laws;  and  while  a  substantial  compliance 
with  the  statutory  conditions  precedent  to 
the  incorporation  is  sufficient,  yet  no  neces- 
sary prerequisite  can  be  omitted,  and  the 
filing  of  the  articles  of  Incorporation  in 
the  office  of  the  county  clerk  of  the  county 
in  which  the  principal  plaoe  of  business  of 
the  company  is  to  be  transacted,  and  the 
sending  of  a  certified  copy  thereof,  made  by 
said  clerk,  to  the  secretary  of  state,  are  con- 
ditions precedent  to  the  corporation.  (Mar- 
tin V.  Deetz,  102  Cal.  55.) 

Filing  of  articles,  necessity  of  before  ac- 
tions by.    See  post,  VIII. 

15.  Where  one  of  the  directors  named  in  a 
proposed  incorporation  persuaded  other 
members  and  directors  of  the  proposed  cor- 
poration not  to  enter  into  the  organization, 
under  an  alleged  misrepresentation  that  one 
of  the  proposed  directors  intended  to  and 
would,  if  the  company  was  organized,  de- 
prive and  rob  them  of  all  interest  in  the 
corporation  and  in  their  property,  and  ruin 
them  all,  such  representations  amount  to 
little  more  than  mere  business  advice,  as  to 
a  matter  about  which  the  persons  advised 
had  as  good  an  opportunity  to  form  an  opin- 
ion as  the  person  giving  the  advice;  and  the 
other  directors  who,  owing  to  the  alleged 
misrepresentations,  refused  to  enter  into  the 
organization,  cannot.  In  the  name  of  the  cor- 
poration, defend  against  a  mortgage  exe- 
cuted by  them  on  account  of  results  caused 
by  the  financial  embarrassment  of  the  pro- 
posed company,  and  its  loss  of  prospective 
profits  owing  to  the  failure  to  organize  the 
corporation.    (Martin  v.  Deetz,  102  Cal.  55.) 

16.  The  subscribers  present  at  the  organi- 
zation of  the  corporation  are  not  the  agents 
of  absent  subscribers  for  the  formation  of 
the  corporation,  except  for  the  formation  of 
such  a  corporation  as  has  been  asrreed  upon, 
and  there  is  no  implied  authority  from  a 
nonconsenting  subscriber  to  go  beyond  the 
bounds  agreed  upon  for  the  formation  of  the 
corporation.  (Marysville  Electric  Light  etc. 
Co,  V.  Johnson.  109  Cal.  192.) 

2.  Usurpation  of  Franchise;  Quo  Warranto 
Proceedings  and  Appointment  of  Receiver. 

17.  An  Information  in  the  nature  of  a  quo 
warranto  seeking  to  have  it  adjudged  that 
such  manufacturing  corporation  Is  exercis- 
ing the  corporate  functions  of  a  railroad  cor- 
poration without  right,  not  being  instituted 
as  the  code  requires  of  every  railroad  corpo- 
ration, does  not  state  a  cause  of  action,  and 
a  demurrer  thereto  is  properly  sustained. 
(People  ex  rel.  Loy  v.  Mount  Shasta  Mfg. 
Co.,  107  Cal.  256.) 

18.  In  a  proceeding  In  quo  warranto 
against  a  mutual  life  association,  organized 
upon  the  assessment  or  co-operative  plan, 
for  the  purpose  of  paying  to  the  nominee 
of  such  members  as  may  die  stipulated  sums 
of  money,  to  be  collected  of  surviving  mem- 
bers, a  Judgment  by  which  the  corporation 
was  excluded  from  the  privilege  and  fran- 
chise usurped  by  It  of  making  ordinary  con- 
tracts of  life  Insurance,  does  not  work  a 
dissolution  of  the  corporation,  when  it  was 
not  alleged  or  found  that  the  defendant 
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usnrplng  the  franchise  of  being  a  corpora- 
tion.  aud  the  judgment  did  not  exclude  it 
from  exercising  that  franchise.  (Yore  v.  Su- 
perior Court,  108  Cal.  481.) 

19.  The  fact  that  a  fine  was  imposed  upon 
the  corporation  in  the  quo  warranto  proceed- 
ings, payable  to  the  people  of  the  state,  does 
not  authorize  the  state  to  commence  a  sub- 
sequent action  to  appoint  a  receiver  of  the 
corporation:  and  the  court  has  no  jurisdic- 
tion to  appoint  such  receiver  under  section 
505  of  the  Code  of  Civfi  Procedure,  which 
only  authorizes  such  action  to  be  com- 
menced upon  the  dissolution  of  the  corpora- 
tion, and  the  court  will  be  restrained  by 
writ  of  prohibition  from  further  proceeding 
with  respect  to  a  receiver  of  the  property  of 
the  corporation.  (Yore  v.  Superior  Court, 
108  Cal.  431.) 

20.  Creditors  of  the  corporation  who  peti- 
tion for  a  writ  of  prohibition  to  pre- 
vent such  receiver  from  acting  are 
not  estopped  from  presenting  such  peti- 
tion by  reason  of  the  fact  that  they  inter- 
vened in  an  action  brought  against  the  re- 
ceiver by  other  creditors  to  recover  a  claim 
against  the  corporation,  in  which  they  set 
up  a  prior  claim  to  the  fund?  in  his  hands 
nor  by  reason  of  the  fact  that  the  receiver 
brought  an  action  against  them  and  other 
claimants  to  determine  the  priority  of 
claims  to  the  funds  of  the  corporation;  nor 
by  the  fact  that  the  petitioners  commenced 
an  action  against  the  corporation  in  wlilch, 
on  motion  of  the  corporation  the  receiver 
was  substituted  as  defendant,  and  in  which 
the  petitioners  recovered  Judgment  where 
It  appears  that  they  never  appeared 
In  the  original  action  In  which  the  re- 
ceiver was  appointed,  except  to  move  the 
court  to  desist  from  talking  any  further  pro- 
ceeding under  the  appointment  of  the  re- 
ceiver; nor  by  such  course  of  action  have 
they  been  guilty  of  such  laches  as  destroys 
their  right  to  apply  for  a  writ  of  prohibition. 
(Yore  V.  Superior  Court,  108  Cal.  431.) 

21.  The  appearance  of  creditors  for  their 
own  safety  in  actions  against  a  de  facto  re- 
ceiver, who  has  assets  of  the  corporation  In 
his  possession,  which  are  about  to  be  dis- 
posed of  in  the  actions,  is  not  a  concession 
of  the  validity  of  the  appointment  of  the  re- 
ceiver, nor  a  ratification  thereof,  and  they 
are  not  bound  to  attack  his  right  to  the  pos- 
session of  the  assets,  and  are  not  in  a  posi- 
tion to  attack  the  validity  of  the  appoint- 
ment of  the  receiver  until  brought  into  a 
hostile  attitude  to  him  by  the  levy  of  execu- 
tion.   (Yore  V.  Superior  Court,  108  Cal.  431.) 

3.  Amendment  of  Laws;  Corporations  Or^ 
ganlzed  Prior  to  Code. 

22.  Under  the  conRtitutlon  of  1849  and 
that  of  1879  the  legislature  may  by  general 
laws  provide  for  the  organization  of  corpo- 
rations, and  may  repeal  or  amend  and 
change  such  general  laws  at  will,  and  when 
an  individual  becomes  a  stockholder  in  a 
corporation  he  impliedly  assents  to  the 
right  of  the  l^slatnre  to  alter  and  amend 
the  law,  and  it  is  competent  for  the  legisla- 
ture under  such  reserved  power  of  amend- 
ment or  repeal  to  provide  for  the  consolida- 


tion of  corporations  by  a  majority  vote  of 
the  stockholders,  without  reference  to  the 
will  of  dissenting  stockholders.  (Market 
Street  Railway  Co.  v.  Hellman,  109  Cal.  571.) 

23.  The  fact  that  a  railroad  corporation 
was  organized  prior  to  the  adoption  of  the 
Civil  Code,  and  Is  not  subject  to  its  provi- 
sions, cannot  inure  to  the  benefit  of  a  lessee 
of  the  road  which  Is  a  corporation  organized 
under  the  code,  nor  exempt  the  lessee  from 
the  obligations  imposed  upon  It  as  a  code 
corporation.  (Robinson  v.  Southern  Pac.  Co., 
105  Cal.  526.) 

Code,  effect  on  corporations  before.  See 
post,  92. 

Bauklng  coporation  formed  prior  to  code 
See  Banks  and  Baulking,  1. 

III.  Corporations  de  Facto. 

Filing  articles  in  wrong  county,  effect  of. 
See  ante,  II,  1. 

Ivevee  district  formed  under  void  act 
is  not.    See  Constitutional  Law.  41. 

Proof  of  de  facto  corporation  is  suflB- 
dent,  when.    See  Criminal  Law,  363. 

Instructions  as  to  admissions  of  manager 
are  correct  as  a  whole,  when.  See  Instruc- 
tions, 21. 

Assessment  by,  validity  of.  See  Irriga- 
tion Districts,  20. 

Officer  of,  liability  of.  See  Criminal  Law, 
177. 

Embezzlement  by  officer  of.  See  Criminal 
Law,  177. 

Proof  of  embezzlement  by  officer  of.  See- 
Criminal  Law,  196,  et  seq. 

24.  A  corporation  de  facto  exists  where  a 
number  of  persons  have  organized  and  act- 
ed as  a  corporation;  and  where  the  directors 
named  in  the  articles  never  met  nor  acted, 
and  no  stock  is  issued,  nor  by-laws  passed, 
nor  seal  adopted,  nor  any  election  held,  nor 
any  other  corporate  act  done  by  an  intend- 
ed corporation,  it  is  not  a  corporation  de 
facto,  and  its  right  to  exiet  as  a  corporation 
may  be  collaterally  attacked  in  a  private  ac- 
tion.   (Martin  v.  Deetz,  102  Cal.  55.) 

25.  An  averment  of  the  existence  or  a  de 
facto  corporation  is  as  issuable  as  an  aver- 
ment of  the  existence  of  a  corporation  de 
jure.    (Martin  v.  Deetz,  102  Cal.  55.) 

26.  When  the  proof  shows  such  facts  as 
the  code  designates  as  sufficient  to  consti- 
tute a  corporation  de  facto,  it  is  for  all  the 
purposes  of  the  action  to  be  treateil  as  a  cor- 
poration duly  formed,  and  the  legality  of  its 
organization  cannot  be  questioned.  (People 
V.  Leonard,  106  Cal.  302.) 

IV.  By-laws. 

By-laws.  See  Unincorporated  Associa- 
tions, I.  • 

Resolutions  of  may  be  proved  by  parol, 
when.    See  Evidence,  4. 

Power  of  directors  to  rescind  resolution; 
See  Irrigation  Districts,  11. 

27.  Under  section  312  of  the  Civil  Code 
stockholders  of  a  corporation  may  be  rep- 
resented at  all  elections  by  proxies  of  their 
own  selection;  and  a  by-law  of  a  banking 
corporation  providing  that  no  proxy  should 
be  voted  by  any  one  not  a  stockholder  of 
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the  corporation  is  void  as  being  an  infringe-  agreement  for  tbe  formation  of  a  corpora- 

ment    upon    the    statute.    (People's    Home  tlon  stockholders  of  the  corporation  it  is  not 

Savings  Bank  y.  Superior    Court,  104   Gal.  necessary  that    the    certificates    of    stock 

6^9.)  should  have  Issued  to  them.    (San  J[oaquln 

28.  The  substantial  rights  of  a  stockholder  Land  and  Water  Co.  v.  Beecher,  101  Cal.  70.) 
cannot  be  taken  from  him  or  even  abridg-  34.  The  issuance  of  a  certificate  of  corpo- 
ed  by  the  by-laws.  (People's  Home  Savings  rate  stock  is  not  necessarily  preliminary  to 
Bank  f.  Superior  Court,  1(M  Cal.  049.)  the  ownership    or    assessability    of    stock. 

29.  Section  303  of  the  Civil  Code,  which  (Pacific  Fruit  Co.  v.  Coon,  107  Cal.  447.) 
provides  that  a  corporation  may  by  its  by-  35.  The  cancellation  of  an  unissued  certlfl- 
laws  provide  for  "the  mode  of  voting  by  cate  of  stock  does  not  effect  a  cancellation 
proxy,"  refers  to  the  preliminary  require-  of  the  subscription  for  such  stock;  and  such 
ments  to  be  followed  in  order  that  the  subscription  cannot  be  canceled,  even  by  or- 
proxy  may  be  entitled  to  vote,  and  does  not  der  of  the  board  of  directors  without  the 
authorize  the  curtailing  of  the  right  of  vot-  unanimous  consent  of  all  the  stockholders, 
ing  by  proxy,  but  only  to  regulate  the  exer-  except  for  fraud  or  mistake.  (Pacific  Fruit 
else  of  the  right  by  requiring  that  the  au-  Co.  v.  Coon,  107  Cal.  447.) 

tborization  must  be  in  writing,  properly  wit-  36.  The  cancellation  or    rescission    of    a 

nessed,  acknowledged  and  filed  with  the  rec-  subscription   for   corporate    stock    may   be 

ords,  etc.    (People's  Home  Savings  Bank  v.  proved     by    circumstantial    evidence,    but 

Superior  Court,  104  Cal.  649.)  where  such  rescission  is  a  necessary  part  of 

the  plaintifTs  case,  the  burden  devolven  up- 

y.  Stock  and  Stockholders.  on  plaintiff  to  prove  such  rescission,  and, 

1.  Subscription  to  Stock;  Issuance  of  Certifi-  ^^^J^    ^^\  plaintiff    fails  to  sustain  such 

cate;  Cancellation  of  Subscription.  burden,  a  finding  of  the  court  against  the 

^  ^      ^^     ^       \,        ^  rescission  will    not    be  disturbed.    (Pacific 

80.  An  agreement  for  the  formation  of  a  F^ult  Co.  v.  Coon,  107  Cal.  447.) 
corporation  and  for  the  taking  of  a  speci- 
fied number  of  shares  therein  by  each  of  the  *  «*    1     «.  i...  *    tt  *^  o*^  w 
parties  to  the  agreement  as  to  incorporat-  2.  Transfer  of  Stock;  Bight  to  Vote  Stock. 

ing,  is  executory,  but  when  the  promoters  Pledge  of  stock.    See  Pledges, 
meet  and  organize  the  corporation  under  the  Sale  of  stock  on  condition  cannot  be  re- 
name, for  the  objects,  and  with  the  capital  formed,  when.    See    Reformation    of    Coa- 
stock  and  the  number  of  shares  as  specified  tracts,  2,  3. 

in  the  agreement  and  name  the  parties  to  Agreement  to  purchase  stock,  breach  of 

the  agreement,  with  the  shares  subscribed  damages  for.    See  Damages,  1. 

by  each,  in  the  articles  of  incorporation,  as  Contract  for   purchase    of   stock,    attach- 

subscribers  to  the  capital  stock  to  the  ex-  ment  will  lie  upon.    See  Attachments.  2. 

tent  of  the  shares  agreed  to  be  by  them  re-  Contract  for  sale  of  mining  stock,  when 

spectlvely  taken,  it  is  an  acceptance  by  the  within  statute  of    frauds.    See    Statute   of 

corporation  of  such  i>artles  as  stockholders.  Frauds. 

and  they  are  thereby  and  thenceforth  bound  Transferee,  liability  for  assessment.    See 

as  such.    (San  Joaquin  I^and  and  Water  Co.  post,  81,  82. 

V.  Beecher,  101  Cal.  70.)  37.  Where  a  subscriber  to  the  stock  of  a 

81.  A  preliminary  subscription  to  the  national  bank,  which  afterwards  became  ia- 
stock  of  a  corporation  to  be  formed  for  the  solvent  had  agreed  with  other  stockholders 
purpose  of  furnishing  the  incandescent  sys-  that  they  would  take  the  stock  from  him 
tem  of  electric  lighting,  and  to  provide  at  the  end  of  a  year  at  the  price  paid  for  It 
funds  for  the  purchase  of  the  necessary  at  his  option,  for  the  amount  of  his  invest- 
plant,  is  made  upon  the  Implied  condition  ment,  and  pay  him  ten  per  cent  interest  on 
precedent  that  the  corporation  be  formed  the  Investment,  they  are  bound  to  take  the 
for  such  purpose  alone;  and  where  the  cor-  stock  at  the  time  agreed,  upon  notice  of  the 
poration,  without  tb^,  consent  of  the  sub-  option;  and  if  they  neglect  and  refuse  so  to 
scriber.  included  in  its  articles  of  Incorpora-  do,  they  become  liable  not  only  for  the 
tlon  the  additional  business  of  producing  amount  of  principal  and  Interest  as  agreed, 
electricity  for  power.  It  cannot  recover  but  also  for  the  amount  of  an  assessment 
against  the  subscribe.  (MarysvlUe  Electric  levied  by  the  controller  of  currency  of  the 
Light  etc.  Co.  V.  Johnson,  109  Cal.  192.)  United  States  upon  the  stock  of  the  Insol- 

Formation  of  corporation,  absent  subscrib-  vent  bank  to  pay  its  debts,  which  the  sub- 

ers,  rights  of  others  over.    See  ante,  16.  scriber  was  compelled  to  pay,  and  did  pay, 

32.  Section  869  of  the  Civil  Code,  which  to  the  receiver  of  the  bank.    (Gay  v.  Dare, 

provides  that    no  corporation    shall    Issue  103  Cal.  454.) 

stock  or  bonds  except  for  money  paid,  labor  38.  One  who  contracts  to  purchase  stock 

done,    or     property    actually    received.    It  on  a  given  date  must  take  it  at  the  time  In- 

seems  must  be  construed  as  rendering  void  dlcated  In  his  contract  cum  onere,  and  if  he 

a  certificate  of   stock   issued   upon  credit  fails  to  do  so  he  is  liable  not  only  for  the 

and  not  as  rendering  void  a  condition  as  to  purchase  price  and  interest,  but  also  for  all 

the  payment  of  a  non-negotiable  note  given  assessments  levied  upon  the  stock  after  h^s 

therefor;  but  it  seems  that  the  note  given  breach  of  the  contract,  which  his  vendor  is 

for  such  certificate  was  made  without  con-  compelled  to  pay  thereon.    (Gay  v.  Dare, 

sideration.    (Jefferson    v.    Hewitt,   103  Cal.  103  Cal.  464.) 

^^•^  39.  Upon  a  tender    of    stock    purchased, 

38.  To   constitute   the  subscribers  to  an  where  the  purchaser  has  the  option  to  re- 
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turn  the  stock  and  receive  reimbursement 
t)f  the  price  with  interest  from  the  vendors, 
And  they  liave  refused  to  accept  the  stock 
and  pay  the  money  agreed,  the  purchaser 
holds  the  stock  as  trustee  for  the  vendors, 
and  as  such  trustee  is  entitled  to  reim- 
bursement of  all  necessary  expenses  for 
which  he  becomes  liable  and  has  paid  by 
virtue  of  his  position  as  such  trustee.  (Gay 
V.  Dare,  103  Cal.  454.) 

40.  A  controversy  between  the  vendor  and 
vendee  of  stock  cannot  be  determined  in  an 
action  against  the  receiver  of  a  bank  to  re- 
cover money  paid  on  account  of  the  stock; 
but.  if  there  are  any  rights  or  equities  as 
between  the  vendor  and  vendee  of  the  stock, 
it  must  be  litigated  in  another  form  of  ac- 
tion.   (Holt  V.  Thomas.  105  Cal.  273.) 

41.  Where  a  certificate  of  stock  in  a  bank- 
ing corporation  is  issued  to  a  person  named 
therein,  and  the  certificate  remains  unin- 
dorsed until  after  his  death,  the  mere  pos- 
session of  the  certificate  by  a  firm  of  which 
the  deceased  was  a  member,  and  by  other 
firms  succeeding  thereto,  is  insufiScient  to 
establish  transmission  of  title  from  the  de- 
ceased holder  of  the  certificate,  his  repre- 
sentatives or  heirs,  and  no  subsequent  hold- 
er of  the  certificate  can  compel  a  transfer 
of  such  stock  on  the  books  of  the  bank. 
iNlcholls  V.  Reld,  109  Cal.  630.) 

42.  A  contract  In  writing  to  sell  two  speci- 
fied certificates  of  bank  stock,  one  of  which 
stands  in  the  name  of  a  deceased  person,  is 
not  performed  by  a  tender  of  the  possession 
of  such  certificate,  such  tender  being  Ineffec- 
tual to  transfer  title,  and  the  holder  cannot 
be  required  to  accept  one  of  the  certificates 
agreed  to  be  sold  without  the  other.  (Nlch- 
oUs  V.  Reld,  109  Cal.  630.) 

Contracts  for  sale  of  stock  on  margin.  See 
Contracts,  III. 

43.  A  trustee  of  stock  Is  the  legal  owner 
of  the  stock,  and  as  against  the  corporation 
and  all  the  world,  except  his  cestui  que  trust, 
he  may  vote  the  stock  for  all  purposes,  In- 
cluding the  purpose  of  consolidation  of  the 
corporation.  (Market  Street  Railway  Co.  v. 
H^Uman,  109  Cal.  571.) 

44.  The  executors  of  a  deceased  person 
may  represent  the  stock  standing  on  the 
books  of  a  corporation  in  his  name,  and  may 
vote  such  stock  for  the  purpose  of  consoli- 
dation, without  the  necessity  of  a  transfer 
of  the  stock  to  them.  (Market  Street  Rail- 
way V.  Hellman,  109  Cal.  571.) 

45.  A  corporation  may  by  its  by-laws  pro- 
vide that  the  stockholders  may  vote  by 
proxy  at  any  meeting  of  the  stockholders, 
and  in  pursuance  of  such  by-laws  the  stock- 
holders may  be  represented  by  proxy  at  a 
meetlncr  of  the  stockholders  at  which  a 
bonded  Indebtedness  is  authorized.  (Market 
Street  Railway  Co.  v.  Hellman,  109  Cal. 
571.) 

46.  A  corporation  which  is  a  stockholder 
in  the  consolidated  corporation  may  author- 
ize its  secretary  to  vote  its  stock,  and  wherf^ 
a  portion  of  its  stock  stood  on  the  books  of 
the  company  In  the  names  of  pledgees  who 
authorized  the  stock  to  be  voted  by  proxy, 
it  may  ratify  and  confirm  the  acts  of  the 


proxy,  and  such  ratification  is  equivalent  to 
previous  authority.  (Market  Street  Railway 
Co.  V.  Hellman,  109  Cal.  571.) 

Consolidation  of  corporations,  rights  of 
stockholders.    See  post,  VI,  1. 

3.  Rights  of  and  Actions  by  Stockholders. 

Attaching  creditor  may  intervene  in  stock- 
holders' suit  against  Insolvent  corporation. 
See  Intervention.  4. 

Action  by  stockholder  to  cancel  mortgage 
given  to  president,  venue  of.    See  Venue,  5. 

Right  of  stockholders  to  compensation  for 
services.    See  post.  159,  160. 

47.  A  stockholder  In  a  private  corporation 
for  profit  Is  not  In  any  proper  sense  the  own- 
er of  the  property  of  the  corporation;  but  he 
has  a  direct  interest  In  the  corporation,  and 
a  right  to  participate  according  to  the 
amount  of  his  stock  In  the  surplus  profits 
on  a  division,  and  ultimately,  on  Its  dis- 
solution. In  the  assets  remaining  after  pay- 
ment of  Its  debts.  (Rlchter  v.  Henningsan, 
110  Cal.  530.) 

Right  of  action  for  fraud  of  promoter. 
See  ante,  4,  et  seq. 

48.  Where  it  is  averred  in  the  complaint, 
as  a  reason  for  not  making  a  request  of  the 
directors  of  th^  bank  to  bring  the  action, 
that  the  directors  were  under  control  of  the 
president,  and  acting  in  conjunction  with 
him,  and  that  such  request  would  have  been 
useless,  and  would  have  been  refused:  and 
where  the  president  of  the  bank  contested 
the  merits  of  the  case  and  justified  the  al- 
leged wrongful  acts,  he  cannot  be  heard  to 
object  that  the  stockholders  should  have 
made  a  futile  request.  (WIckersham  v. 
Crittenden,  106  Cal.  329.> 

49.  In  an  action  by  a  stockholder  of  a  cor- 
poration, on  behalf  of  himself  and  other 
stockholders  agnlnst  c^rf'ln  other  stof^k- 
holders  and  an  oflScer  of  the  corporation,  for 
damages  for  injury  to  the  corporation,  and 
for  an  accounting,  a  finding  that  the  de- 
mand of  the  plaintiff  upon  the  corpora ticm 
to  bring  the  action  and  Its  refusal  to  do  so. 
were  simulated,  and  not  In  good  faith,  nega- 
tives the  right  of  the  plaintiff  to  mnlntnln 
the  action.    (Morrison  v.  Stone,  103  Cal.  94.) 

50.  Where  a  judgment  has  been  rendered 
in  an  action  by  a  stockholder  of  a  corpora- 
tion for  the  use  of  the  corporation  without 
a  provision  for  attorney's  fees,  and  the 
judgment  has  become  final  by  affirmance 
upon  appeal,  the  trial  court  cannot,  upon  pe- 
tition or  motion  thereafter,  change  or  mod- 
ify the  judgment  by  ordering  the  moneys 
recovered  to  be  dlsnosed  of  In  any  way  oth- 
er than  that  provided  In  the  judgment  It- 
self, and  the  court  has  no  power,  upon  mo- 
tion therefor,  to  order  the  amount  expend- 
ed by  the  plaintiff  for  attorney's  fees  to  be 
paid  to  him  out  of  the  money  for  which  the 
judgment  was  rendered,  and  wh*ch  has  been 
paid  into  court  In  satisfaction  of  the  judg- 
ment. (WIckersham  v.  Crittenden,  103  Cfi. 
582.) 

51.  An  action  by  a  stockholder  to  recover 
moneys  of  which  the  corporation  was  fraud- 
ulently deprived  Is  not  prosecuted  by  the 
stockholder  In  his  own  right  or  for  his  own 
exclusive  benefit.-  but  Is  a  suit  In  behalf  of 
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the  corporation  to  recover  a  fund  in  which 
others  are  interested,  and  a  Judgment  in 
his  favor  is  for  the  use  and  benefit  of  the 
corporation,  and  the  appointment  of  a  re- 
ceiver by  the  judgment  in  the  action  to  re- 
ceive the  moneys  collected  on  execution,  and 
directing  him  to  pay  to  the  plaintiff^s  attor- 
neys, as  compensation  for  their  services, 
twenty-five  per  cent  of  all  moneys  bo  col- 
lected, and  to  apportion  the  fund  and  pay 
it  over  to  the  parties,  according  to  their  re- 
spective rights  and  subject  to  the  direction 
of  the  court,  is  a  proper  order,  and  within 
the  power  of  the  court  (Fox  v.  Hale  & 
Norcross  Silver  Mining  Co.,  108  CaL  475.) 

52.  An  action  brought  by  a  stockholder  to 
recover  money  paid  to  the  president  of  the 
corporation  on  account  of  salary  is  brought 
for  the  account  of  the  corporation,  and  not 
for  the  individual  benefit  of  the  stockhold- 
er; and  whatever  would  have  estopped  the 
corporation  from  recovering  a  Judgment 
against  its  president  is  equally  a  defense 
against  the  action  by  the  stockholder. 
(Wickersham  v.  Crittenden.  110  Cal.  332.) 

4.  Liability  of  .Stockholders. 

a.  Nature  and  Extent  of  Liability;  Change 

in  Statute. 

Liability  of  stockholders  of  insolvent 
banks.    See  Banks  and  Banking,  YI. 

Transfer  to  stock,  liability  of  stockholder 
in  ignorance  of.  See  Banks  and  Banking, 
29. 

Stockholders'  liability,  when  barred.  See 
Statute  of  Limitations,  6,  6. 

53.  The  liability  of  a  stockholder  is  an 
original  liabillly  created  by  statute,  and  is 
dependent  upon  the  fact  that  he  is  a  stock- 
holder at  the  time  the  debt  is  created,  and 
the  extent  of  his  liability  is  measured  by 
the  proportion  between  the  stock  then  held 
by  him  and  the  total  number  of  shares  is- 
sued. (Winona  Wagon  Co.  v.  Bull,  108  Oal. 
1.) 

54.  The  stockholders  of  a  corporation  are 
perhaps  not  strictly  liable  on  the  contract 
of  the  corporation,  but  on  the  statute  cre- 
ating the  liability;  but  if  the  debt  of  the  cor- 
poration was  created  by  a  written  contract, 
the  debt  of  the  corporation  based  on  the 
contract  must  be  pleaded  In  the  usual  mode. 
(Knowles  v.  Sandercock,  107  Cal.  629.) 

55.  Stockholders  in  this  state  are  not  Joint- 
ly and  severally  liable  for  the  debts  of  the 
corporation;  but  each  stockholder  has  a  sev- 
<»ral  liability  proportionate  to  the  amount  of 
Ills  Rtock.    (Brown  v.  Merrill,  107  Cal.  446.) 

56.  The  corporation  has  no  power  to  ex- 
tend the  liabilities  of  its  stockholders,  nor 
to  represent  them  as  to  their  individual  ob- 
ligation to  pay  a  debt  or  liability  at  the  time 
when  It  was  first  Incurred,  and  It  cannot 
bind  them  by  a  note  subsequently  executed 
in  consideration  of  a  prior  liability  of  the 
corporation,  for  which  alone  the  stockhold- 
ers were  responsible.  (Winona  Wagon  Co. 
V.  Bull.  108  Cal.  1.) 

57.  Where  the  original  indebtedness  con- 
sisted of  an  account  for  moneys  loaned  and 
expended  for  the  benefit  of  the  corporation 


for  which  the  corporation  gave  its  note  with* 
interest  when  the  interest  on  the  note  be- 
came a  legal  debt  agamsl  the  corporation  it 
became  a  debt  of  the  stockholders,  and  Ipt 
cannot  be  objected  that  the  claim  evidenced- 
by  the  note  contains  some  charges  for  inter- 
est which  cannot  be  recovered  from  tlw^ 
stockholders  because  the  original  agreement 
to  pay  the  interest  was  not  in  writing. 
(Knowles  v.  Sandercock,  107  Cal.  629.) 

58.  The  fact  that  the  debt  of  the  corpora- 
tion is  secured  by  mortgage  which  the  cred- 
itor holds  and  is  unforecloFCd,  dors  notafPeci 
the  liability  of  the  stockholder  whose  liabil- 
ity for  the  debt  of  the  corporation  is  prim- 
ary and  not  that  of  a  surety,  and  he  is  not 
Injured  nor  benefited  by  the  fact  that  the 
corporation  has  given  security,  nor  by  the 
fact  that  the  debt  was  renewed.  (Knowles 
V.  Sanderson,  107  Cal.  629.) 

50.  Under  the  law  of  Congress,  the  stock- 
holders of  a  corporation  engaged  in  the  use 
of  a  distillery  are  all  Jointly  and  severally 
liable  for  the  tax  imposed  upon  the  corpora- 
tion under  section  3241  of  the  Revised  Stat- 
utes, and,  being  Jointly  and  severally  liable 
for  such  tax,  are  liable  to  contribute  their 
proportion  to  other  stockholders,  who  havo 
paid  the  tax  in  full  for  which  all  are  liable. 
(Richter  v.  Henningsan,  110  CaL  530.) 

CO.  The  constitution  of  1849,  having  pro- 
vided that  all  general  laws  and  special  acts 
for  the  formation  of  corporations  might  be 
altered  from  time  to  time  or  repealed,  the 
legislature  and  the  people  of  the  state  had 
power  to  change  the  law  as  to  the  liability 
of  stockholders,  without  violating  the  pro- 
vision of  the  constitution  of  the  United 
States  prohibiting  the  Impairment  of  the 
obligation  of  contracts.  (McGowan  v.  Mc- 
Donald, 111  Cal.  67.) 

b.  Who  may  Bnforce   and   Effect  of    Pay- 
ment; Transfer  to  Avoid. 

61.  When  a  stockholder  has  paid  his  por- 
tion of  any  debt,  or  of  all  the  debts  of  the 
corporation,  he  is  freed  from  all  liability, 
and  has  no  cause  of  action  against  any  oth- 
er stockholder  for  money  so  paid.  (Brown 
V.  Merrill,  107  Cal.  446.) 

62.  Stockholders  may  have  the  benefit  of 
the  statute  of  this  state  Imposing  liability 
on  stockholders  for  their  respective  propor- 
tions of  the  debts  of  the  corporation,  as 
against  other  stockholders  In  the  same  cor- 
poration. (Brown  v.  Merrill,  107  Cal.  446; 
Knowles  v.  Sandercock.  107  Cal.  629.) 

63.  Voluntary  payments  by  stockholders 
of  the  amount  of  their  supposed  proportion- 
ate liability  of  all  the  debts  of  the  corpora- 
tion, for  the  benefit  of  the  creditors,  to  the 
president  of  the  corporation,  are  not  paid 
to  the  corporation,  and  the  money  is  not  In 
its  possession,  and  such  payments  do  not  au- 
thorize the  president  to  pay  out  the  money 
In  satisfaction  of  any  one  debt,  and  cannot 
be  held  to  discharge  a  note  of  the  corpora- 
tion for  which  other  stockholdprs  are  sued 
upon  their  proportion  of  liability  therefor, 
nor  is  the  note  discharged  by  reason  of  the 
fnot  that  the  president  of  the  corporation 
used  the  inoney  with  other  borrowed  mon^ 
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ey  to  take  up  the  note,  Intending  to  assign 
It  to  the  plaintiff  for  the  purpose  of  causing 
suit  to  be  brought  on  it  against  the  stock- 
holders and  not  intending  to  pay  the  note 
and  such  transaction  is  not  a  transaction  of 
tiie  corporation.  (Knowles  v.  Sandercock, 
107  Cal.  629.) 

64.  A  stockholder  In  an  insolvent  corpora- 
tion cannot  avoid  his  liability  for  an  unpaid 
subscription  upon  stock  held  by  him,  by 
assigning  it  without  consideration  to  an  in- 
solvent person;  and  a  judgment  creditor  of 
the  corporation  who  has  had  execution  Is- 
sued against  the  corporation  and  returned 
nulla  bona  may  attack  the  bona  fides  of 
such  assignment,  and  enforce  the  subscrip- 
tion against  the  original  holder  6t  the  stock 
to  the  extent  of  his  judgment.  (Nat.  Car- 
riage M.  Co.  V.  Story  and  Isham  Com.  Co., 
Ill  Cal.  531.) 

65.  A  judgment  in  favor  of  the  assignee  of 
such  stock  against  the  corporation  for  dam- 
ages for  conversion  of  the  stock,  on  account 
of  the  refusal  of  the  corporatipn  to  ti*ans- 
fer  the  stock  to  the  assignee  upon  its  books, 
is  not  an  estoppel,  which  can  prevent  a 
judgment  creditor  of  the  corporation  from 
assailing  the  bona  fides  of  the  assignment; 
tior  can  the  corporation  after  its  Insolvency, 
by  converting  the  stock,  relieve  the  stock- 
holder of  liability  thereupon  to  its  credit- 
otB,  whatever  may  be  the  motive  which  in- 
duced the  act  of  conversion.  (Nat.  Carriage 
M.  Co.  V.  Story  and  Isham  Com.  Co.,  Ill 
Cal.  531.) 

c.  Pleading,  Evidence  and  Findings  in  Ac- 
tions against 

Creditors*  bill  against  stockholders,  right 
of  Intervention  in.  See  Intervention,  2,  et 
seq. 

Debt  of  corporation,  how  pleaded.  See 
ante,  54. 

66.  A  complaint  in  an  action  to  enforce  the 
Uabilitj-  of  a  stockholder  of  a  corporation 
for  his  proportion  of  the  indebtedness  evi- 
denced by  promissory  notes  does  not  state 
a  cause  of  action  where  it  does  not  allege 
when  the  debt  or  liability  of  the  corporation 
was  created  or  incurred  for  which  the  notes 
were  given,  and  does  not  show  but  that 
they  may  have  been  given  In  renewal  of 
other  notes,  or  upon  settlement  of  accounts 
for  goods  sold  and  delivered  or  services  ren- 
dered prior  to  their  respective  dates.  (Win- 
ona Wagon  Co.  v.  Bull,  108  Cal.  1.) 

67.  In  an  action  to  enforce  the  liability  of 
stockholders  for  the  debts  of  the  corpora- 
tion the  debt  to  be  alleged  is  the  debt  of  the 
corporation,  and  it  may  be  pleaded  in  the 
usual  mode,  and  a  complaint  alleging  that 
on  a  day  named  a  person  named  at  the  spe- 
cial instance  and  request  of  the  corporation 
loaned  to  it  a  specified  sum,  which  the  cor- 
poration then  and  there  promised  to  pay 
within  two  years  after  said  date  with  Inter- 
ttrt  at  the  rate  of  seven  per  cent  per  annum, 
and  executed  Its  promissory  note  to  secure 
the  same,  which  note  is  set  out  in  the  com- 
plaint, the  Indebtedness  to  the  corporation 
Is  correctly  pleaded,  and  the  complaint  is 
not  objectionable  on  the  ground  that  it  does 


not  show  when  the  debt  accrued,  and  the 
liability  of  the  stockholders  in  such  a  case 
is  no  more  based  on  a  hupposed  original  im- 
plied contract  of  loan  than  on  the  note;  but 
a  showing  that  the  debt  of  the  corporation 
was  incurred  while  the  defendant  was  a 
stockholder  fixes  his  statutory  liability,  and 
he  is  liable  for  his  proportion  of  the  interest 
specified  in  the  note  until  the  statute  of  lim- 
itations has  run  in  his  favor.  (Knowles  v. 
Sandercock.  107  Cal.  629.) 

68.  Where  a  cause  of  action  against  the 
corporation  upon  which  stockholders  are 
charged  with  liability  was  for  moneys  lent 
to  and  expended  for  the  use  of  the  corpora- 
tion the  items  of  the  account  bear  interest 
by  virtue  of  the  statute,  and  the  fact  that 
the  statement  of  the  balance  of  account  in- 
cludes Interest  which  had  accrued  on  the 
money  lent  and  expended,  and  that  there  Is 
no  mention  of  interest  in  the  complaint  ex- 
cept upon  the  balance  of  account,  sufflclent- 
ly  shows  an  indebtedness  on  the  part  of 
the  corporation  for  the  Interest  for  which 
the  defendant  sued,  as  stockholders  are  lia- 
ble for  their  proportion.  (Knowles  v.  San- 
dercock, 107  CJal.  629.) 


K  Where  it  is  alleged  that  the  stock  held 
by  each  of  the  defendants  was  held  as  orig- 
inal subscribers,  it  will  not  be  presumed 
that  they  sold  the  stock  after  paying  $9.50 
per  share,  and  that  the  purchasers  paid  the 
remainder  and  then  sold  the  stock  back  to 
the  defendants;  and  any  facts  showing  that 
the  defendants  were  not  liable  for  the  re- 
mainder of  the  subscription  price  must  be 
pleaded  to  exonerate  them  from  liability, 
(liyan  v.  Jacques,  103  Cal.  280.) 

70.  An  action  may  be  brought  by  a  judg- 
ment creditor  against  several  stockholders  fii 
a  corporation  to  subject  an  alleged  balance 
remaining  unpaid  to  the  corporation  upon 
the  stock  held  by  the  defendant  In  satisfac- 
tion of  a  judgment  recovered  by  the  plain- 
tiff against  the  corporation;  and  a  com- 
plaint averring  the  several  amounts  of  stock 
held  b^  each  defendant,  and  of  unpaid  sub- 
scriptions due  from  each,  does  not  show  a 
mis.lolnder  of  parties  or  causes  of  action, 
and  is  sufl3cient  as  against  a  general  demur- 
rer.   (Ryan  v.  Jacques,  103  CaL  280.) 

71.  If  the  defendants  had  purchased  the 
stock,  without  notice,  under  such  circum- 
stances as  to  relieve  them  from  liability 
for  the  amount  unpaid  upon  the  shares,  it 
is  matter  of  defense  to  be  pleaded  and  prov- 
ed by  them,  and  the  plaintiff  is  not  bound  to 
anticipate  and  negative  such  defense.  (Ry- 
an V.  Jacques,  103  Cal.  280.) 

72.  Where  a  complaint  alleged  that  the 
par  value  of  each  share  was  $100,  and  that 
only  $9.50  had  been  paid  thereon,  and  neith- 
er of  these  allegations  was  denied,  no  find- 
ing is  required  of  either  fact,  and  the  court 
is  hound  to  draw  the  conclusion  from  the  ad- 
missions that  $90.50  remained  unpaid  upon 
each  share,  and  a  finding  to  the  contrary 
will  not  support  a  Judgment  for  the  defend^ 
ant.    (Ryan  v.  Jacques.  103  Cal.  280.) 

73.  In  an  action  to  enforce  the  liability  of 
the  stockholders  of  a  corporation  It  Is  in- 
cumbent upon   the   plaintiff   to   proTc  the 
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whole  amount  of  the  stock  outstanding  to 
enable  the  court  to  determine  the  liability. 
(Knowles  y.  Sandercock,  107  Cal.  629.) 

74.  A  stock  certificate  book,  stock  ledger, 
and  stock  journal  of  the  corporation,  togeth- 
er with  the  testimony  of  the  secretary  of 
the  corporation  that  they  contain  the  names 
of  all  the  stockholders,  and  that  no  other  per- 
aons  appeared  on  the  books  of  the  company 
as  haying  owned  stock  during  any  of  the 
tinses  mentioned  in  the  complaint,  are  suffi- 
cient  to  prove  the  whole  amount  of  stock 
outstanding,  and  the  dates  of  the  ownership 
of  stock  by  the  defendants.  (Knowles  t. 
tendercock.  107  Cal.  629.) 

75.  Where  the  stock  certificate  book  offer- 
-ed  in  eyidence  appears  to  haye  been  design- 
ed for  a  stock  and  transfer  book,  and  its 
contents,  so  far  as  set  out  In  the  record, 
correspond  with  what  is  required  by  the 
code,  in  respect  of  a  stock  and  transfer 
book,  the  fact  that  the  book  is  ij^ot  named 
as  the  code  requires  is  not  material. 
(Knowlep  y.  Sandercock.  107  Cal.  629.) 

76.  The  code  does  not  require  that  there 
shall  be  a  subscription  book  kept  by  the  cor- 
poration, nor  direct  how  subscriptions  shall 
be  made,  and,  where  it  does  not  appear  that 
the  corporation  had  any  other  book  show- 
ing who  the  sul>Bcribers  were  than  the  stock 
books  ofTered  in  eyidence,  and  the  suit  is  by 
strangers  to  the  corporation  against  its 
stockholders,  the  books  kept  by  the  corpora- 
tion, together  with  the  testimony  of  the  sec- 
retary that  they  contained  the  names  of  all 
the  stockholders,  are  sufllcient  proof  of  the 
stock  subscribed  and  outstanding.  (Know- 
les y.  Sandercock,  107  Cal.  629.) 

77.  Where  the  complaint  alleges  that  only 
19.50  on  each  share  of  $100  had  been  paid, 
and  the  answer  does  not  deny  it,  the  alle- 
gation that  the  defendants  are  liable  for  the 
balance  of  $90.50  due  upon  each  and  every 
share  is  of  a  conclusion  of  law,  and  a  de- 
nial of  the  defendant's  liability  for  that  or 
any  other  sum  raises  no  issue,  and  a  finding 
that  the  same  is  not,  nor  is  any  sum  due,  is 
of  a  conclusion  of  law  also,  and  not  •  the 
finding  of  a  fact,  and  such  finding  cannot 
contradict  the  admission  of  the  allegation 
of  the  complaint  that  only  $9.50  had  been 
paid  upon  each  share.  (Ryan  v.  Jacques, 
103  Cal.  280.) 

Finding  that  one  was  a  stockholder,  mean- 
ing of.    See  Findings,  23. 

5.  Assessments  and  Calls. 

Assessment,  nonpayment  sufficiency  of 
allegation  of.    See  Banks  and  Banking,  26. 

Assessments  paid  are  not  a  setofT,  when. 
See  0>ntimcts,  47. 

78.  Where  the  board  of  directors  of  a  cor- 
poration have  been  nominally  elected,  or- 
ganized as  a  board  of  directors,  and  acted 
as  such,  their  acts  as  de  facto  oflAcers  in  le- 
vying an  assessment  upon  the  subscribed 
capital  stock  are  valid.  (San  Joaquin 
tiand  and  Water  Co.  v.  Beecher,  101  Cal.  70.) 

79.  In  the  absence  of  any  provision  to  the 
contrary,  a  corporation  cannot  levy  an  as- 
sessment upon  its  capital  stock  until  after 
the  whole  amount  thereof   has  been  sub- 


scribed; but,  under  section  381  of  the  Civil 
Code,  which  provides  that  assessments  may 
be  levied  after  one-fourth  of  the  capital 
stock  has  been  subscribed,  for  the  puipose 
of  paying  expenses,  conducting  business,  or 
paying  debts,  the  subscription  of  one- fourth 
of  the  capital  stock  is  a  condition  precedent 
in  this  state  to  the  exercise  of  the  power 
given  by  the  statute  to  levy  an  assessment, 
and,  in  order  that  a  complaint  by  the  cor- 
poration to  collect  an  assessment  should 
show  a  right  to  recover,  it  is  necessary  to 
allege  that  one-fourth  of  the  capital  stock 
has  been  subscribed.  (San  Bernardino  In- 
vestment Co.  V.  Merrill,  108  Cal.  490.> 

80.  A  subscription  for  shares  of  the  cap- 
ital stock  of  a  corporation,  subsequently  to 
be  formed,  will  sustain  an  action  by  the 
company  on  its  complete  incorporation, 
against  the  subscribers  to  recover  calls  duly 
made  upon  the  stock.  (San  Joaquin  Land 
and  Water  Co.  v.  Beecher.  101  Cal.  70.) 

Issuance  of  certificate  not  necessary  to  as- 
sessabillty  of  stock.    See  ante,  34. 

One  who  agrees  to  purchase  stock,  liabil- 
ity for  assessments.    See  ante.  37,  38. 

81.  One  who  purchases  unpaid  stock  in  a 
corporation,  and  causes  a  transfer  thereof 
to  himself  to  be  entered  upon  the  books  of 
the  cori>oratIon,  Is  substituted  for  the  origi- 
nal subscriber  of  the  stock  as  a  stockholder 
of  the  corporation,  and  thereafter  ho^ds  the 
stock  on  the  same  conditions  and  subject  to 
the  same  obligations  as  the  original  stock- 
holder prior  to  The  transfer;  and  he  Is  liable 
for  an  assessment  upon  the  unnald  shares, 
of  which  liability  he  cannot  divest  himself 
by  an  assignment  of  the  shares  suhseouent 
to  the  levy  of  the  asssessment.  (VlflftMa  & 
Tulare  Railroad  Co.  v.  Hyde,  110  Cal.  632.) 

82.  For  the  purpose  of  ascertaining  those 
who  are  liable  to  the  corporation  for  the 
amount  of  an  assessment,  the  corporation 
may  look  only  to  the  list  of  stockholders  as 
their  names  are  registered  upon  its  books. 
(Tlsalla  and  Tulare  B.  R.  Co.  v.  Hyde,  110 
Cal.  632.) 

83.  It  Is  no  defense  to  an  action  to  recover 
the  amount  of  an  assessment  that  It  is  re- 
qnired  to  meet  outstanding  obligation? 
which  were  contracted  before  the  defendant 
became  a  stockholder,  nor  is  it  any  defense 
that  the  corporation  has  suflJdent  property 
with  which  to  meet  Its  obligations;  but  the 
liability  of  the  stockholder  for  the  unpaid 
portion  of  a  subscription  rests  upon  the  con- 
tract of  subscription,  and  the  propriety  or 
necessity  of  requiring  him  to  pay  It.  for  the 
purpose  of  meeting  the  corporate  liabilities, 
rather  than  to  resort  to  property  In  the 
hands  of  the  corporation  to  meet  such  liabil- 
ities. Is  in  the  discretion  of  the  board  of 
directors.  (VIsalia  and  Tulare  R.  R.  Co.  v. 
Hyde,  110  Cal.  632.) 

84.  Where  a  corporation  seeks  to  recover 
the  amount  of  an  assessment  levied,  not 
by  virtue  of  any  contract  of  subscription  on 
the  part  of  the  defendant,  but  solely  by  viiv 
tue  of  the  obligation  against  him  which  Is 
created  by  the  estate,  a  strict  observance  of 
the  statutory  mode  and  provision  is  essen- 
tial to  its  recovery.  (San  Bernardino  la- 
vestment  Co,  v.  Merrill,  108  Cal.  490.) 
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85.  When  an  assessment  is  properly  lev- 
ied upon  the  subscribed  capital  stock  of  a 
corporation,  the  fact  that  the  notice  de- 
scribes the  assessment  as  levied  upon  the 
capital  stock  of  the  corporation  instead  of 
upon  the  subscribed  capital  stock,  does  not 
render  the  notice  defective,  that  being  the 
form  of  notice  prescribed  by  the  statute*, 
which  the  legislature  had  authority  to  des- 
ignate. (San Joaquin  Land  and  WaterOo.  v. 
Beecher,  101  Oal.  70.) 

8(5,  Where  the  secretary  of  a  corporation 
Is  not  otherwise  ordered  by  the  board  of 
directors,  it  is  iiis  duty  to  publish  the  notice 
of  Rale  for  delinquent  assessments  at  least 
fifteen  days  prior  to. the  day  appointed  bj 
the  board  of  directors  of  such  sale,  and  by 
failure  to  make  publication  of  a  delinquent 
sale  for  such  period,  the  board  loses  all  Juris- 
diction to  sell  the  stock  for  the  delinquent 
assessment,  unless  they  shall  begin  anew  all 
previous  proceedings  and  publication  sub- 
sequent to  the  levy  of  an  assessment  ae  au- 
thorized by  section  346  of  the  Civil  Code. 
(Ran  Bernardino  Investment  Co.  v.  Merrill, 
108  Cal.  490.) 

87.  In  an  action  by  a  private  corporation 
organi296d  in  this  state  for  commeov^ial 
and  manufacturing  purposes,  to  recover  an 
assessment  which  exceeds  ten  per  cent  of 
the  capital  stock  of  the  corporation,  the 
burden  of  proving  a  valid  assessment  Is  on 
the  plaintiff;  and  where  there  is  no  evidence 
to  prove  that  its  subscribed  capital  stock 
had  not  been  fully  paid,  an  assessment  ex- 
ceeding ten  per  cent  of  the  amount  of  the 
capital  stock  named  in  the  articles  of  incor- 
poration must  be  presumed  to  be  void,  and 
cannot  be  enforced.  (Pacific  Fruit  Company 
v.  Coon,  107  Cal.  447.) 

SS.  Where  the  board  of  directors  has  lost 
.lurisdiction  to  take  further  proceedings  for 
the  collection  of  a  delinquent  assessment  by 
failure  to  make  publication  of  the  delin- 
<iuent  sale,  the  condition  under  which  the 
statute  authorizes  it  to  elect  to  proceed  by 
action  to  collect  the  delinquent  assessment 
does  not  exist,  and  there  are  no  further  pro- 
ceedings which  the  board  can  waive  under 
section  340  of  the  Civil  Code,  and  there  can 
be  no  cause  of  action  to  recover  an  assess- 
ment In  such  case.  (San  Bernardino  In- 
vestment Co.  V.  'Merrill,  108  Cal.  490.) 

89.  The  testimony  of  the  secretary  of  the 
corporation  as  to  the  amount  of  the  out- 
standing assessable  stock,  based  upon  the 
books  of  the  corporation  as  understood  by 
the  witness,  may  be  properly  corrected  by 
the  court  by  reference  to  the  legal  effect  of 
the  contents  of  the  books  in  evidence.  (Pa- 
cific Fruit  Co.  V.  Coon.  107  iCal.  447.) 

90.  Where  each  of  the  stockholders  of  a 
corporation  had  paid  to  the  corporation  $50 
por  share  on  their  several  shares  of  stock, 
and  the  owner  of  a  manufacturing  plant 
offered  to  sell  it  to  the  corporation  for  cer- 
tain cash  payments,  the  corporation  assum- 
Ins:  the  mortgage  on  the  property,  and  $20,- 
000  of  the  purchase  price  to  be  paid  by  the 
Issuance  to  him  of  400  shares  of  the  capital 
stock  at  $50  a  share,  and  upon  consumma- 
tion of  the  purchase  and  conveyance  of  the 


property  a  certificate  of  stock  was  issued  to 
the  usual  form  and  accepted  and  receipte^^ 
for  in  the  usual  manner,  without  any  in- 
dorsement on  the  certificate  that  It  was  for 
fully  paid  or  nonassessable  stock,  and  with- 
out proof  that  it  was  agreed  or  understood 
by  the  parties  at  the  time  of  its  issuance,  or 
at  any  time,  that  the  stock  should  be  nonas- 
sessable, it  must  be  presumed  that  the  stock, 
received  was  taken  and  held  by  the  vendor 
of  the  manufacturing  plant  subject  to  ttie 
same  conditions  and  liabilities  as  if  he  had 
been  an  original  subscriber  for  the  stock,  or 
had  purchased  it  from  the  original  sub- 
scriber, and  is  liable  to  be  assessed  upon  the 
remainder  of  the  par  value  of  the  stock. 
(Stockton  Combined  Harvester  etc.  Works, 
V.  Houser,  109  Cal.  1.) 

91.  Under  section  &37  of  the  Civil  Code  It 
is  not  essential  that  the  secretary  of  a  cor- 
poration should  cause  a  notice  of  delinquent 
sale  to  be  published  in  the  same  paper  in 
which  the  notice  of  assessment  was  pub- 
lished, except  when  so  ordered  by  the  board 
of  directors;  but  the  board  may  order  the 
notices  to  be  published  in  different  papers, 
and,  if  they  are  regularly  so  published,  the 
requirements  of  the  statute  are  complied 
with.  (Stockton  Combined  Harvester  etc. 
Works  V.  Houser,  109  Cal.  1.) 

VI.  CJontracts  of. 

1.  OwwoKdatlon  of:  Coim«b.inart:Ions  between, 
o«r  Iveases  by:  Subecrlption  to  Stx>ek. 

Right  to  vote  stock  for  consolidation.    See- 
ante,  44. 

Issuance  of  bonds  by  consolidated  corpo- 
ration.   See  post,  119,  120. 

Amendment  of  law  relating  to  consolida- 
tion of  corporations.    See  ante,  II,  3. 

92.  The  provisions  of  the  Civil  Code  in 
relation  to  the  consolidation  of  railroad  and 
street  railroad  corporations  apply  equally  to 
corporations  formed  and  existing  before  and 
after  the  adoption  of  the  Civil  Code  and  a 
legal  consolidation  may  be  made  of  strpot 
railroad  corporations  organized  prior  to  the 
adoption  of  the  Civil  Code,  with  such  cor- 
porations organized  under  the  Civil  Code,  re- 
gardless of  whether  all  of  the  corporations 
organized  before  its  adoption  have  elected 
to  continue  their  existence  under  the  code. 
(Market  Street  Railway  Co.  v.  Hellman, 
109  Cal.  571.) 

93.  The  statute  of  1861,  in  relation  to  the 
formation  of  railroad  companies,  provides 
for  their  consolidation  in  precisely  the  same 
manner  as  that  specified  In  the  Civil  Code, 
and  the  code  provision  is  a  substantial  re- 
enactment  of  the  existing  law  with  slight 
changes  of  verbiage,  none  of  which  go  to- 
any  essential  requisite  in  consolidation. 
(Market  Street  Railway  Co.  v.  Hellman. 
109  CJfel.  571.) 

94.  Where  all  of  the  constituent  corpora- 
tions, excepting  one,  were  either  organized* 
under  the  code  or  had  elected  to  continue 
their  existence  thereunder,  and  where  it  ap- 
pears that  the  stockholders  of  the  other  con- 
stituent corporation  formed  prior  to  the 
code  had  unanimously  ratified  and  adopted^ 
all  the  proceedings  relating  to  the  consollda- 
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tion,  and  such  corporation  had  conveyed  all  tions,  naming  tbem,  upon  tlie  written  con- 

of  its  property  to  the  other  corporation  with  sent  of  the  stockholders  holding  more  than 

their  consent  there  can  be  no  rational  objec-  three-fourths  in  value  of  all  the  stock  of 

tion  to  the  right  of  consolidation  of  all  the  each  of  said  corporations,  and  by  agreement 

constituent    corporations.       (Market    Street  of  the  respective  boards  of  directors  of  said 

Railway  Co.  v.  Hellman,  109  Cal.  571.)  corporations   made  and  entered   in  nccord- 

95.  Under  section  473  of  the  Civil  Code  ^J^^^J^'}^^  ®"^^  consent  and  pursuant  to 
tlie  terms  of  the  consolidation  are  left  to  the  the  statute,  have  consolidated  and  amalpa- 
several  boards  of  directors,  with  no  llmlta-  ^"»*^^  ^^^''^  capital  stock,  debts,  property, 
tions  upon  their  power,  except  that  the  wrjt-  assets,  and  franchises,  under  a  spocifled  cor- 
ten  consent  of  the  holders  of  three-fourths  r^^^^  name  and  style,  is  a  sufflcient  notice 
of  all  the  stock  of  each  constituent  corpora-  ^  cons^ldation.  (Jiarket  Street  Railway 
tion  is  essential  to  the  validity  of  the  consol-  ^^-  ^'  Hellman,  109  Cal.  671. » 
ldation,and  It  is  not  essential  that  the  stock-  101.  The  publication  of  the  notice  of  con- 
holders  shall  agree  among  themselves  upon  solldation  for  one  full  month  in  two  dally 
a  specific  plan  of  consolidation,  but  it  is  suf  •  newspapers  published  in  San  Francisco,  and 
flcient  for  them  to  sign  a  consent  in  the  na-  Ave  consecutive  times  in  a  weekly  newspa- 
ture  of  an  authorization  or  power  to  the  Ver  published  weekly  in  another  county  into 
directors  to  act,  which  may  sjb  well  be  exe-  or  through  which  any  of  the  roads  may  run, 
cuted  before  action  taken  by  the  directors  and  a  publication  daily,  Sundays  excepted, 
as  assented  to  at  the  time  of  their  action,  '»  a  newspaper  published  at  Sacramento, 
or  sul)sequently  thereto,  and  where  the  an-  which  is  not  published  on  Sundays,  from  Oc- 
thority  jrfven  by  three-fourths  of  the  stock-  tober  18th  to  November  17th.  both  days  tn- 
holders  is  broad  enough  to  cover  any  action  elusive,  is  a  sufficient  publication  of  the 
that  might  be  agreed  upon  by  the  directors,  notice  of  consolidation  for  one  month  in 
their  action  is  binding  upon  the  stockhold-  ®ach  of  the  newspapers  in  compliance  with 
era.  (Market  Street  Railway  Co  v.  Hell-  section  473  of  the  Civil  Code.  (Mnrket  Street 
man,  109  OaL  671.)  Railway  Co.  v.  Hellman,  109  Cal.  571.) 

90.  The  consolidation  corporation  becomes  102.  There  can  be  no  novation  of  the  fn- 

a  new  and  distinct  corporation  which  may  debtedness  of  the  constituent  corporations 

be  organized  for  the  term   of  fifty  years,  without  the  consent  of  the  creditora  of  those 

irrespective  of  the  term  of  existence  of  the  *  corporations;    but   where   the  consolidated 

constituent  corporation,   and   it  cannot   be  corporation  has  assumed  the  liabilities  of 

objected  to  the  consolidation  that  it  has  the  *^^  several  constituent  companies  which  the 

effect  to  extend  the  existence  of  the  constit-  creditora  are  not  compelled  to  have  recorded 

uent  corporations  beyond  the  period  of  fiftr  to  the  new  company,  they  may  elect  to  do 

vears  fixed    for    each    of    them.      (Market  so  and  recover.    (Market  Street  Railway  Co. 

Street   Railway   Co.   v.    Hellman,   109   Cal.  v-  Hellman.  109  Cal.  571.) 

571.)  103.  Where  a  flume  company  mnde  a  con- 

97.  It  is  sufficient  that  the  number  of  con-  tract  with  a  water  company  which  it  con- 
senting stockholdera  of  each  constituent  cor-  stituted  Its  sole  agent  for  the  exclusive  sale 
poration  shall  be  three-fourths  of  the  out-  of  its  water  within  the  corporate  limits  of 
standing  stock,  and  it  is  not  required  that  »  city,  and  the  two  corporations  appointed 
the  consent  shall  be  by  the  ownere  of  three-  t^o  trustees  consisting  of  the  presidents  of 
fourths  of  the  entire  nominal  capital  stock  ^^^  corporations,  to  whom  were  given  the 
of  the  corporation.  (Market  Street  Railway  control  of  the  properties  of  the  corporations 
Co.  V.  Hellman,  109  Cal.  571.)  within  the  city,  to  operate  and  control  the 

^^   ,^^        ^.                 .   .                  ,, -  .,  ^  same  for  the  use  and  benefit  of  the  respec- 

98.  Where  the  consent  to  a  consolidation  ^j^^  p^^ies  thereto,  without  giving  to  the 
of  one  of  the  constituent  corporations  was  trustees  any  power  or  authoritv  over  the 
made  by  the  agent  of  a  stockholder  under  a  ^^le  of  the  water,  such  contract  is  not  ultra 
power  of  attorney,  the  sufficiency  of  ^he  ^j^es.  nor  against  public  policy,  upon  the 
power  of  attorney  to  authorize  the  consent  ground  that  it  takes  the  management  of  the 
is  not  material  w^ere  it  appears  that  the  ^jp^j^  ^^  ^^^  ^^  corporations  from  their 
principal  surrendered  his  stock  in  the  con-  respective  boards  of  directors,  and  trausfera 
stituent  company,  of  which  he  was  a  mem-  ^1^^^^  ^o  the  trustees.  (San  Dfego  Water  Co. 
ber  and  received  corresponding  stock  in  th-  ^  g^^  ^j        Pl^^^  Co.  108  Cal.  549.) 

new  consolidated  company,  with  full  knowl-  -^   rri,^    „««^^^^„f    k«4^^^««    *u^    ^„^« 

edge  of  all  the  facts,  and  such  action  by  thr  J^;2^^„¥^,ff  !?L^^^^^^^ 

stockholder  amounts  to  a  ratification  of  the  J??'?^!^/?^  Iinii«f^r«£2^.^f°^  To  a«i? 

act  of  the  agent  which  is  equivalent  to  an  ^^e,  S\i^^lw,n^^^^ 

orhrlnal    .authority  *  for    his    act.      (Market  ^^^  ^„*S^\S  f o.^  7^^^^^^ 

Str^t  Railway  Co.v.Hellman,  109  Cal.  571.)  -^  P^rcrlaVa'  p'artneS^e^^^^^^^^^ 

99.  Where  the  trustees  of  stock  consented  two  corporations;  but  only  a  limited  agency 
to  the  consolidation  of  the  corporation  prior  ^jth  a  mode  provided  of  determining  the 
to  the  cancellation  of  the  certificates  held  compensation  to  be  received  by  the  flume 
by  them  in  trust,  it  is  immaterial  that  the  company  for  the  water  furnished  by  it  to 
stock  so  held  in  trust  by  them  was  subse-  the  water  company.  (San  Diego  Water  Co. 
ouently  canceled.    (Market  Street  Railway  v.  San  Diego  Flume  Co..  108  Cal.  649.) 

Co.  Y.  Hellman,  109  Cal.  571 .)  105   ^  contract  between  corporations  for 

100.  A  notice  of  consolidation  of  corpora-  a  common  supply  of  a  city  and  Its  inhabl- 
tions  stating  in  substance  that  pursuant  to  tants  with  water  through  one  distributing 
the  statute  the  several  constituent  corpora-  system  at  reasonable  rates,  whereby  the  in- 


108  CORPORATIONS,  VI,  1-3. 

terest  of  the  city  Is  furthered  in  that  its  delivery  of  the  stock  under  the  agreement 
streets  are  not  subjected  to  the  burden  of  until  payment  of  the  note,  and  notice  there- 
laying  and  keeping  In  repair  an  additional  of  to  the  corporation,  with  a  demand  for 
system  of  mains  and  pipes,  is  not  an  unrea-  the  delivery  of  the  stock;  and,  if  a  siibse- 
sonable  restriction  of  competition  between  (juent  agreement  Is  made  that  the  corpora- 
the  pailies;  nor  does  public  policy  condemn  tion  should  assume  the  payment  of  the  note 
or  prohibit  an  arrangement  intended  to  pre-  as  part  of  the  consideration  for  the  pur- 
vent  a  competition  between  corporations  chase  of  the  land,  no  day  beLng  fixed  for 
which  would  result  in  the  financial  ruin  of  delivery  of  the  stock,  a  demand  for  its  dellv- 
one  or  both  of  them,  and  which  could  not  ery  is  necessary.  (Greenberg  v.  CalifomU 
In  any  event  benefit  the  city  or  its  inhabi-  Bituminous  Rock  Company,  107  Cal.  667.) 

^u^^.  Pn  "iS^r^i^oT  ^*  ^'  ^"^  ^^^"^  11^-  By  agreeing  to  accept  a  definite  num- 

Flume  Co.,  108  Cal.  549.)  ^er  of  shares  of  stock  In  payment  for  the 

106.  A  contract  making  a  water  company  land  conveyed  to  the  corporation  the  ven- 
the  exclusive  agent  of  a  flume  company  for  dors  assented  that  the  stock  to  be  delivered 
the  sale  and  distribution  of  water  within  thfe  was  approximately  of  the  value  of  the  land; 
corporate  limits  of  a  city  to  consumers  uf  and  they  cannot,  by  leaving  the  stock  un- 
water,  all  sales  of  water  being  subject  to  issued  in  the  hands  of  the  corporation, 
the  approval  of  the  flume  company,  is  not  which  was  always  ready  and  willing  to 
Ulegal.  nor  beyond  the  powers  of  either  of  issue  and  deliver  it,  elect  to  take  the  stock 
the  corporations;  nor  is  such  contract  if  it  proves  valuable,  or  to  escape  liability 
against  public  policy,  as  being  a  combina-  as  stockholders  by  refusing  to  take  It,  npon 
tion  between  the  corporations  for  the  pur-  the  ground  that  the  stock  was  not  of  the 
pose  of  creating  a  monopoly  for  the  tale  of  value  contracted  for,  and  hold  the  land  as 
water  to  the  city  and  ito  inhabitants,  nor  security  for  its  alleged  value  by  proceeding 
as  Injuriously  affecting  the  interests  of  tiie  to  foreclose  a  vendor's  Uen  for  the  original 
city  or  its  Inhabitants.  (San  Diego  Water  yalue  of  the  land.  (Greenberg  v.  California 
Co.  V.  San  Diego  Plume  C5o.,  108  Cal.  549.)  etc.  Rock  Co.,  107  Cal.  667.) 

107.  An  electric  light  and  gas  company, 

having  a  franchise  granted  by  a  municipal  3.  Power  to  Contract; Validity  of  Contracts; 

corporation  to  operate  its  gas  and  electric  Implied  Omtracts. 

works,  and  to  supply  the  inhabitants  of  the  ^     ,  ^     rerftala  in   Pffect  of    Aaa  tiap-I. 

city  with  gas  and  electricity,  is  bound  to  gi  ^^  ^^*  recitals  m,  effect  or.   see  Deeds, 

toT^ther^f'to  a'^rhird^^  fT? a^period  ot  Assignment  of  certificate  of  purchase  to, 

years  is  ultra  vires  and  void  as  against  pub-  ?f  ^^'^  ™^«''-    ^^  S^°*P  ^^  Overflowed 

Co  ^''¥iJ''l^''c^?%^T  '''""'^"  '''^'  ""uU^a'Vires  contracts.    See  post,  VI.  4. 

Lease    by    ooiporation. '  right   to   recover  Borrower  cannot  set  up  that^contrae^  ille- 

money  under,    gee  post,  127  f^^  %  '^^^^  ^^'"^s-      ^ee  Banks  and  Bank- 
Lease  of  road  of  corporation,  rights  of.  f*^    ,^  ,           -            ^         ^       ^     ».        ^ 

See  ante  II  3  Admissions  of  execution  of  note  by,  ef- 

^       '      *    1                 ^       ^            .      «   ,  ^^<^  o^-    See  Indemnity.  2. 

108.  A  private  corporation  has  no  Impliejl  Banking,  owning  stock  and  receiving 
authority  to  invest  in  shares  of  another  prl-  dividends,  estoppel  to  deny  liability.  See 
vate  corporation  and    in  this  state,  a  cor-  ^a^ks  and  Banking,  19. 

poration  is  forbidden  to  engage  in  any  busl-  ---^            .,                   --        ^».. 

ness  other  than  is  expressly  authorized  in  }^}'  Coiyorations  may  be  bound   by  im- 

Its  charter  or  the  law  under  which  it  is  or-  P^^d   contracts  within  the  scope   of  their 

ganized.    and  a  corporation  organized   for  ^*^^"S:_  ^^^^^  ^-  ^SS'^S  of  Education 

the  purpose   of  manufacturing,    importing,  of  the  City  of  Pomona,  103  CaL  531.) 

buying,  and  selling  furniture  and  upholstery  112.  A    corporation    Is   the    agent   of  Its 

cannot  hold  stock  in  a  hotel  corporation,  stockholders  to  make  such  contracts  and  in- 

and   its  subscription  to  its  stock   is  ultra  eur  such  llaibdlitles  as  aire  authortzed  by  law 

vires  and  void   and  it  cannot  be  charged  and  by  its  articles  of  incorporation;    and 

with  liability  as  a  stockholder  of  the  hotel  its  contracts  thus  made  bind  the  stockhold- 

corporation.      (Knowles  v.   Sandercock,  107  ers  as  respects  their  Individual  liability  for 

Cal.  629.)  its    indebtedness    and    any  admissions  or 

National  bank,  power  to  take  stock  in  cor-  declarations  made  by  the  corporation  within 

poration.  and  liability  of.    See  Banks  and  the  scope  of  its  agency,  and  as  part  of  the 

Banking,  V.  res  gestae,  may  be  proved  against  the  gtock- 

Corporatlon  to  deal  in  stocks  of  other  cor-  holders  as  principals.  .  (McCtowan  v.  Me- 

porations.    See  ante,  10.  Donald,  111  Cal.  67.) 

113.  A    street    railway    corporation    hag 

2.  Conveyance  of  Land  to  for  Stock.  power  to  execute  a  note  to  the  conductor  ot 

109.  Where  land  was  sold  to  a  corporation  a  baseball  park  in  oonsidemtion  that  he 
by  pereons  who  agreed  to  accept  in  payment  ^^^  discontinue  his  former  place  of  busl- 
therefor  a  specified  number  of  shares  of  the  "^^ss,  and  establish  a  first-class  basebaH 
stock  of  the  corporation,  to  be  issued  separ-  P^'^^  ^^  ^  *™ct  of  land  adjacent  to  the  land 
atelv  to  each  one  of  the  vendors  after  pay-  o'  ^®  street  railway,  with  a  view  to  In- 
ment  of  an  unpaid  note  executed  by  the  crease  its  business.  (Temple  Street  Cable 
vendors  to  a  third  party  for  part  of  the  orig-  Railway  v.  Hellman,  103  Cal.  634.) 

inal  purchase  price  of  the  property,  the  cor-  114.  An  instruction  to  the  effect  that,  if  a 

poration  could  not  be  put  in  default  for  non-  corporation  knew  that  plaintiff  as  a  physl- 
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dan  was  treating  the  penson  injured  on  its 
account,  and  made  no  objection  thereto,  it 
Is  liable  for  his  services,  is  erroneous. 
(Deane  y.  Gray  Brothers  etc.  Co.,  109  CaL 
438.) 

Implied  promise  of  corporation  to  repay 
money  received  by  officer.    See  post,  138. 

Implied  contract  for  services  of  officers. 
See  post.  159. 

4.  Ultra  Vires  Contracts. 

Lease  by  corporation.    See  ante,  107. 

Combinations  with  other  corporations.  See 
ante,  VI,  1. 

Subscription  to  stock  in  another  corpora- 
tion.   See  ante,  VI,  1. 

Borrower  cannot  set  up  that  contract  ultra 
riros.    See  Banks  and  Banking,  0. 

115.  Whether  a  contract  is  "essential"  to 
the  transaction  of  the  ordinary  affairs,  or 
for  the  purposes  of  the  corporation,  wiihln 
the  meaning  of  section  354  of  the  Civil  Code, 
is  to  be  determined  by  the  corporation  or 
those  to  whom  the  management  of  its  af- 
fairs is  intrusted.  If  it  is  within  the  appar- 
ent scope  of  its  organization,  the  fact  that 
the  contract  has  been  entered  into  by  it  or  by 
its  representative  is  a  determination  on  the 
part  of  the  corporation  that  it  is  essential, 
and  the  corporation  will  not  be  permitted 
thereafter  to  question  its  effect.  (Bates  v. 
Coronado  Beach  Co.,  109  Cal.  160.) 

116.  In  the  absence  of  evidence  showing 
that  the  employment  of  a  physician  by  a 
corporation  to  treat  a  person  injured  in  con- 
nection with  Its  business  was  ultra  vires,  it 
must  be  presumed  that  the  contract  was 
within  the  powers  of  the  corporation,  and, 
if  so,  an  Instruction  that  it  is  immaterial  in 
whose  employment  the  injured  man  was  at 
the  time  of  the  accident  is  correct.  (Deane 
V.  Gray  Brothers  etc.  Co.,  109  Cal.  433.) 

117.  A  corporation  organized  to  buy  and 
sell  land  may  enter  Into  a  contract  with  an 
individual  which  will  have  the  effect  to 
carry  out  directly  or  Indirectly  the  object  of 
its  incorporation,  and  may  provide  In  the 
agreement  that  the  gains  or  losses  of  the 
venture  shall  be  borne  equally  by  both  par- 
ties. (Bates  V.  Coronado  Beach  Co.,  109 
Gal.  leo.) 

118.  To  support  the  deed  of  a  corporation 
which  does  not  bear  the  corporate  seal  the 
burden  of  proof  is  upon  the  party  relying 
on  the  deed  to  show  affirmatively  that  it 
was  executed  by  authority  of  a  resolution 
of  the  board  of  directors,  entered  on  the  rec- 
ords of  the  corporation,  or  that  it  was  rati- 
fied by  such  resolution.  (Fudlckar  v.  Blast 
Riverside  Irrigation  Dist..  109  Cal.  29.) 

119.  Where  the  constittient  corporations 
had  an  outstanding  indebtedness  secured  by 
mortgage  upon  their  seveml  railroads, 
amounting  in  the  aggregate  to  seven  million 
and  thirty-five  thousand  dollars,  and  the 
capital  stock  of  the  consolidated  company 
was  eighteen  million  seven  hundred  and 
fifty  thousand  dollars,  and  notice  to  the 
stockholders  of  a  meeting  to  consider  and 
act  upon  a  proposition  to  create  the  bonded 
Indebtedness  of  the  consolidated  corporation 
to  an  amount  in  the  aggregate  of  seventeen 


million  five  hundred  thousand  dollars,  a  por- 
tion thereof  to  be  used  in  retiring  the  exist- 
ing bunded  indebtedness,  and  to  increase 
the  bonded  indebtedness  to  an  amount  in 
the  aggregate  of  seventeen  million  five  hun- 
dred thousand  dollars,  and  to  mortgage  the 
property,  and  a  resolution  adopted  at  the 
stockholders*  meeting  that  a  bonded  indebt- 
edness to  the  amount  of  seventeen  million 
five  hundred  thousand  dollars  be  created, 
and  also  that  the  bonded  indebtedness  be  in- 
creased to  the  amount  in  the  aggregate  of 
seventeen  million  five  hundred  thousand  dol- 
lars, are  not  void  for  indefinlteness  or  un-  . 
certainty.  (Market  Street  Railway  Co.  v. 
Hellman,  109  Cal.  571.) 

120.  A  corporation  may  create  a  bonded 
Indebtedness  not  to  exceed  the  amount  of 
its  capital  stock,  and  a  proposition  to  issue 
seventeen  million  five  hundred  thousand 
dollars  in  bonds  of  the  consolidated  corpo- 
ration whose  stock  Is  eighteen  millions  seven 
hundred  and  fifty  thousand  dollars  Is  not  in 
violation  of  the  statute  where  there  are 
strictly  no  other  outstanding  bonds  of  the 
consolidated  corporation;  but  where  the 
con.solidated  corporation  has  agreed  with 
the  constituent  corporations  to  assume  and 
pay  all  of  their  bonded  Indebtedness,  it  may 
treat  the  outstanding  bonded  indebtedness 
as  its  own  obligation,  and  provide  for  the 
payment  and  retirement  thereof  out  of  the 
Issuance  of  Its  bonds,  and  there  Is  nothing 
indefinite  or  uncertain  In  a  notice  and  reso- 
lution to  create  a  bonded  Indebtedness  of 
seventeen  million  five  hundred  thousand 
dollars  of  a  consolidated  corporation,  a  por- 
tion of  which  Is  to  be  used  In  retiring  the 
existing  bonded  indebtedness,  and  thereby  to 
increase  Its  bonded  indebtedness  up  to  the 
amount  in  the  aggregate  of  seventeen  mil- 
lion five  hundred  thousand  dollars.  (Market 
Street  Railway  Co.  v.  Hellman,  109  Cal. 
571.) 

Voting  for  bonded  indebted  aess  by  proxy. 
See  ante,  45. 

121.  That  which  a  corporation  has  not 
the  power  to  do.  If  attempted  to  be  done  by 
it,  Is  ultra  vires,  and  void.  (Griffith  v.  New 
York  Life  Ins.  Co.,  101  Cal.  627.) 

122.  Where  a  contract  with  a  corporation 
is  not  only  ultra  vfres  but  also  void  as 
against  public  policy,  the  court  will  not  give 
relief  to  either  party,  and  the  fact  that  the 
contract  Is  performed  on  one  part  does  not 
estop  the  other  party  to  plead  the  Invalidity 
of  the  contract.  (VIsalla  Gas  and  Electric 
Light  Co.  V.  Sims.  104  Cal.  326.) 

123.  When  a  corporation  seeks  to  avoid  its 
contract  on  the  ground  of  its  want  of  power 
to  contract  where  the  contract  Is  not  upon 
Its  face  neoessarl'ly  beyond  the  scope  o^  its 
authority.  It  will,  in  the  absence  of  proof,  be 
presumed  to  be  valid,  and  the  corporation 
must  make  good  its  defense  of  ultra  vires 
by  plea  and  proof.  (Brown  v.  Board  of  Ed- 
ucation of  the  City  of  Pomona,  103  Cal.  531.> 

124.  The  defense  of  ultra  vires  is  looked 
upon  by  courts  with  disfavor  whenever  it 
is  presented  for  the  purpose  of  avoiding 
an  obligation  which  a  corporation  has  as- 
sumed merely  in  excess  of  the  powers  con- 
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ferred  npon  it,  and  not  in  yiolation  of  some 
express  prohibition  of  the  statute;  and 
courts  are  inclined  to  treat  the  corporation 
as  estopped  from  setting  np  such  defense 
in  all  cases  where  it  has  receiyed  and  re- 
tains the  benefit  of  the  transaction,  and 
seelES  by  this  plea  to  avoid  its  correlatiye 
obliination.  (Kennedy  v.  California  Sayings 
Bank,  101  CaJ.  495.) 

125.  A  corporation  must  account  for  bene- 
fits received  under  an  ultra  vires  contract, 
with  interest  on  the  amount  found  due. 
(Pauly  v.  Pauly,  107  Cal.  8.) 

126.  If  a  bank  has  in  fact  furnished  to  a 
cable  company  moneys,  whether  as  loans 
upon  unauthorized  promlsory  notes,  or  up<m 
account,  or  paid  money  for  construction  of 
its  road,  or  in  discharge  of  its  le^al  liabili- 
ties, such  moneys,  so  far  as  the  same  were 
in  fact  applied  to  the  proper  use  and  benefit 
of  the  cable  company,  may  be  recovered  by 
the  receiver  of  the  bank,  to  the  extent  to 
which  they  have  not  been  repaid.  (Pauly  v. 
Pauly,  107  Cal.  8.) 

127.  Although  where  money  or  property  is 
given  to  a  corporation  under  a  void  contract 
the  corporation  is  liable  to  account  for  the 
money  or  other  property  received,  this  rule 
cannot  apply  to  a  lessee  of  the  corporation 
whose  lease  is  void,  and  who  is  found  to 
have  made  nothing  from  the  lease.  (Vlsalia 
Gas  and  Electric  Light  Co.  v.  Sims,  104  Cal. 
326.) 

VII.  Officers  of. 

1.  Election  of. 

Parol  evidence  to  show  who  were  oflScers 
of.    See  Evidence,  6. 

128.  Under  section  305  of  the  Civil  (>)de, 
a  person  not  a  stocliholder  in  a  corporation 
does  not  become  a  de  jure  director  by  being 
elected  to  that  office,  nor  by  retaining  the 
possession  of  stock  which  is  put  in  his  name 
after  such  attempted  election;  nor  does  he 
become  a  de  facto  director  if  he  never  as- 
sumed to  act  or  represented  himself  as  a  di- 
rector, and  repudiated  the  office  after  being 
notified  of  his  election.  Such  a, person  does 
not,  by  purchasing  the  corporate  property 
at  an  execution  or  tax  sale,  become  charged 
as  a  trustee  for  the  corporation.  (Rozecrans 
G.  M.  Co.  V.  Morey,  111  Cal.  114.) 

129.  It  is  the  legal  right  of  a  stockholder 
to  vote  his  stock  as  he  pleases  in  the  elec- 
tion of  directors,  and  though  he  may  confer 
upon  another  stockholder  the  right  to  vote 
his  stock  by  a  written  proxy  for  that  pur- 
pose, yet  the  court  cannot  compel  him  to 
do  so  in  the  absence  of  an  agreement  upon 
or  for  a  valuable  consideration  that  he 
would  give  such  proxy.  (Dulin  v.  Pacific 
Wood  and  Coal  Co.,  103  Cal.  357.) 

Voting  by  proxy.    See  ante.  IV. 
Rlglht  to  vote  by  proxy,  by-law  cannot  af- 
fect.   See  ante,  IV. 

130.  Stock  brokers  who  have  purchased 
stock  of  a  corporation  upon  orders  from 
dealers  and  speculators  upon  deposit  of  the 
customary  marprln,  which  stock  has  been 
transferred  to  the  trustees  of  the  brokers 
as  security  for  their  advances.  If  authorized 
to  vote  the  stock  at  all,  are  bound  to  vote 


it  in  the  interest  of  those  for  whom  they 
have  purchased  it,  and  they  should  not  give 
proxies  as  a  mere  matter  of  favor  or  pro- 
fessional comity,  or  for  a  consideration,  to 
any  one  who  may  choose  to  make  a  contest 
for  the  control  of  the  board  of  directors. 
(Fox  V.  Hale  land  Norcross  Silver  Min.  Co., 
106  CSaL  360.) 

131.  The  pledgor  of  stock  has  the  right 
to  vote  it,  where  the  pledgee  does  not  claim 
the  right  to  vote  it  under  an  agreement 
with  the  pledgor.  (Dulin  v.  Pacific  Wood 
and  Coal  Co.,  103  Cal.  357.) 

132.  Where  a  stockholder  had  in  his  own 
hands  enough  stock  to  have  elected  himself 
and  another  director  by  cumulation  of  his 
shares  in  voting,  but  neglected  to  do  so,  on 
account  of  a  verbal  agreement  among  the 
stockholders  that  he  should  be  president, 
and  accordingly  scattered  his  votes,  expect- 
ing the  agreement  to  be  performed,  and  as 
the  result  of  the  election  was  defeated  as 
director,  the  court  has  no  power  to  relieve 
him  from  his  own  error,  or  do  that  for  him 
which  he  had  the  power  to  do  for  himself, 
and  cannot  declare  him  elected,  nor  order 
a  new  election.  (Dulin  v.  Pacific  Wood  and 
Coal  Ck>.,  103  Cal.  357.) 

133.  One  not  elected  as  director  is  not  elig- 
ible to  the  office  of  president,  and  neither 
the  board  that  was  elected  nor  the  court  can 
make  him  president  (DuUn  v.  Pacific 
Wood  and  Coal  Co.,  103  Cal.  367.) 

2.  Powers  and  Contracts  of;  Ratification  <rf 
Acts  of;  Officers  of  Different  Corpora- 
tions. 

Affidavit  made  by  agent  is  properly  made. 
See  Mortgages,  151. 

De  facto  officers,  power  to  levy  assess- 
ment.   See  ante,  78. 

Power  of  directors  in  relation  to  consol- 
idation.   See  ante,  VI,  1. 

Dealings  between  officers  and  corporatioa. 
See  poet,  VII,  4. 

Compensation  of  officers.    See  post,   168. 

Ratification  of  void  resolution  of  former 
board.    See  post,  58. 

Ratification  of  acts  of  agent  See  Agency, 
84. 

Fraud,  misconduct  in  removal  of.  See 
poet,  Vn,  4. 

Director  of  insolvent  corporation  cannot 
obtain  preference.    See  poet,  194. 

Evidence  of  ratification  of  act  of  officera. 
See  post,  176. 

134.  Where  the  board  of  directors  of  a  cor- 
poration has  authorized  its  president  to 
make  and  sign  contracts  in  its  name,  and  to 
do  a  general  business  for  It,  he  is  empow- 
ered to  lease  premises  for  the  use  of  the  cor- 
poration, and  may  bind  it  for  rent  under  the 
provisions  of  the  lease.  (L.  Hawley  y.  Gray 
Brothers  Artificial  Stone  Paving  Co.,  106 
Cal.  337.) 

135.  The  president  or  other  head  of  a  cor- 
poration has  authority  to  employ  an  attor- 
ney, when  the  exigencies  of  his  company  re- 
quire it.  (Streeten  v.  Robinson,  102  Cal. 
542.) 

136.  Where  the  president  of  a  bank  em- 
ployed attorneys  In  a  contest  between  stodk- 
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iiolders  for  its  control  In  which  it  had  no  contract,  be  permitted  to  repudiate  it,  and 

real  interest,  and  whose  services  were  ren-  deny  liability  thereunder.      (Fraser  v.  San 

dered  for  his  private  benefit  alone,  the  fees  Francisco  Bridge  CJo.,  103  OaL  79.) 

of  such  attorneys  cannot  properly  be  paid  144,  ^^ere  the  president  of  the  corpora- 

from  the  funds  of  the  bank,  and  if  so  paid  ^^^  i«  making  a  lease  of  ni^mlaes  f^iSi 

an  acUon  by  stockholders  wiU  He  to  compel  S^e^D^S^4l  to^  ow^e?  of  Se  S^m- 

him    to    account    to    the    bank    therefor,  i^    a  ^^^  Iomt  X  tii^^  ^^^ 

iWickersham  y.  Crittenden,  106  Cal.  329.)  ^  ^^  ^^    ^P^  ^^^   l^miZ 

137.  The  protest  of  a  corporation  signed  and  confirming  his  acts  In  making  the 
by  one  who  is  in  fact  its  general  manager  lease,  his  act  in  furnishing  such  res- 
having  authority  to  protect  the  interests  olution  was  the  corporation's  ibt,  and  it 
of  the  corporation,  is  to  be  regarded  as  the  is  estopped  from  denying  the  ratification  of 
protest  of  the  corporation,  although  not  the  lease,  although  no  such  resolution  ap- 
signed  as  general  manager,  but  merely  by  pears  upon  its  minutes.  (L.  Hawley  v.  Gray 
the  official  designation  of  president  or  sec-  Bros.  Artificial  Stone  P.  Co.,  106  Cal.  337.) 
retary  of  the  corporation.  (Los  Angeles  ^.^  —^  xi.  _j  *^  ^  ^  . 
Lighting  Co.  v.  City  of  Los  Angeles,  106  CaL  ^^'  where  the  vice-president,  who.  In  the 
156.)                                         -^       *  absence  of  the  president,  conducts  the  busi- 

400   -nru                    I     1.-I.  I     J  u-         J  J.  ness  affairs  of  the  corporation,  employed  an 

K  ^^^^^'^  Tf^^  ^  obtained  by  and  dig-  attorney  for  the  corporation,  with  wh^  a 

buraed  through  the  proper  financial  officer  settlement  wan  had  for  serVlces  rendered. 

j:i„v*i?j:^"»nLfI^A?SnJ:S!ri^'«?  •"'•^  payment  made,  without  objection  on 

ISf^™««M!i^n^  ?J^Sf -n'^.Sf  t^e  P"t  o'  «"«  corporation  or  iny  officer 

tile  corporation,  ttere  arises  from  such  use  thereof,  the  subsequent  assignee  in  Insol- 

^^?Sf  Z^«  to  tL^nf'^J^n^  V  ^«°«=y  «'  ♦»•  coiPomtlon  cannot  recoyer  tte 

SSI  ^  n2f^7^  ^  ***    **^      ^^^"^  ^-  """"ey  «<>  !«•«•    (Streeten  ▼.  Robinson,  102 

Faaly,  107  OaL  8.)  Cal.  642.) 

?h«5L?^n^v^H  ?n^^nt^~iv  JLi^^iL'  '"^l  knowledge  and  acquiescence  of  the  ofll- 

J&«!JS^«f^^^2'^^rSMo^^  "^^  o^  tl^«  corporation,  assumed  the  man- 

1^  n.2?^  ;           Riverside  Irrigation  Dist,  agement  and  control  of  its  general  business, 

iw  VAi.  M,)  ,j^j  gll  ^f  j^jg  jj^^^g  ^,^j.g  ratified  and  con- 

140.  The  conveyance  of  the  real  property  firmed  by  the  stockholders  at  a  meeting 
of  a  corporation  which  is  unauthorized  and  held  subsequent  to  the  making  of  the  con- 
void  cannot  be  validated  by  parol  acts  of  tract.  (Bates  v.  Coronado  Beach  Co.,  100 
ratification  and  acquiescence.    (Fudicker  v.  cal.  160.) 

East  Riverside  Irrigation  Dist.,  109  Cal.  29.)  Fraud   upon   stockholders,   directors    ean- 

141.  A  ratification  by  the  board  of  direct-  not  ratify.    See  ante,  4. 

ors  of  the  action  of  the  president  and  sec-  147.  Promissory  notes  executed  in  the 
retary  of  the  corporation  in  executing  a  name  of  a  corporation,  by  its  secretary,  who 
mortgage  of  property  purchased  by  the  cor-  does  not  appear  to  have  been  authorized  to 
poratlon,  is  equivalent  to  a  previous  author-  execute  them  by  any  resolution  of  the 
ity;  and  such  ratification  i«  involved  in  tlie  board  of  directors,  or  to  have  been  clothed 
issue  as  to  whether  the  mortgage  was  exe-  with  general  power  to  execute  promissory 
cuted  by  the  corporation,  and  may  be  notes  or  other  obligations  on  its  behalf,  do 
proved  thereunder  without  being  specially  not  bind  the  corporation,  and  are  not  ad- 
pleaded.  (Boggs  V.  Lakeport  etc.  Assn.,  Ill  missible  in  evidence  in  support  of  causes  of 
Cal.  354.)  action  based  thereon.    (Pauly  v.  Pauly,  107 

142.  An  attempted  express  ratification  of  ^^'  ^•) 

promissory  notes  at  a  special  meeting  of  the  148.  Although  notes  executed  by  the  secre- 

board  of  directors,  of  which  the  directors  tary  of  the  cable  company  without  proper 

were  not  all  notified,  is  not  made  at  a  meet-  authority  are  not  evidence  of  a  liability  of 

ing  duly  assembled,  and  does  not  bind  the  the  express  contract  appearing  upon  their 

corporation  as  a  corporate  act    (Pauly  v.  .  face,  yet  if  the  money  represented  by  or 

Pauly,  107  CaL  8.)  named  in  the  notes  was  furnished  by  the 

148.  Where  a  president  of  a  corporation  l>ank  which  was  the  payee  of  the  notes,  and 

hafl  contracted  in  the  name  of  the  corpora-  ^as  received  by  and  applied  to  the  proper 

tion  to  pay  to  attending  physicians  a  reason-  use  and  benefit  of  the  cable  company,  the 

able  compensation  for  medical  services  to  notes  are  admissible  in  evidence  for  the  pur- 

an  employee  injured  while  in  its  employ-  Pose  of  showing  that  the  money  represented 

ment,  a  payment  made  by  the  corporation  to  ^y  them  was  furnished  by  the  bank.  (Pauly 

one  of  the  physicians  for  his  services,  and  "^«  Pauly,  107  Cal.  8.) 

its  offer  to  pay  a  reasonable  sum  to  the  149.  The  fact  that  oflBcers  of  the  corpora- 
other  physician  for  bis  services,  recog-  tlon  were  also  officers  of  the  bank  does  not 
nized,  approved,  and  confirmed  the  author-  affect  the  admissibility  of  the  notes  in  evl- 
ity  of  the  president  to  make  the  contract,  dence  as  an  admission  that  the  money  was 
and  the  corporation  cannot,  after  the  ser-  furnished  by  the  bank.  (Pauly  v.  Pauly, 
vices  have  been  rendered  in  reliance  on  the  107  Cal.  8.) 


li: 
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150.  The  fact  that  some  of  the  directors  of 
the  bank  were  also  directors  of  the  cable 
company  does  not  prevent  them  from  beln^ 
distinct  corporations,  who  have  a  right  to 
eontract  with  each  other  In  their  corporate 
capacities,  and,  if  the  relation  of  the  parties 
has  not.  been  abased,  it  constitutes  no  bar 
to  a  recovery  for  moneys  advanced  by  the 
bank,  and  nsed  for  the  benefit  of  the  cable 
company.  ^Pauly  v.  Pauly,  107  Cal.  8.) 

3.  Notice  to;  Meeting  of  Directors. 

Adjourned  meetings  of  directors,  powers 
at.    See  Irrigation  Districts,  12. 

Knowledge  of  directors  of  promoters* 
fraud  Is  not  notice  to  stockholders.  See 
ante,  4. 

151.  Notice  to  an  agent  Is  constructive  no- 
tice to  the  principal;  and  this  rule  applies 
to  corporations  as  well  as  individuals.  (Jef- 
ferson V.  Hewitt,  103  Cal.  624.) 

152.  Where  It  appears  that  the  secretary 
of  a  corporation,  who  is  also  director  and 
stockholder,  In  making  an  agreement  for 
a  conditional  subscription  to  the  stock  of 
the  corporation,  and  taking  a  note  therefor, 
was  acting  as  the  agent  of  the  company 
with  actual  or  ostensible  authority  to  do  so, 
and  not  as  the  agent  of  the  defendants,  and 
that  tiie  Issuance  of  the  stock  and  the  ac- 
ceptance of  the  note  therefor  were  express- 
ly ratified  by  the  board  of  directors  of  the 
corporation,  it  must  be  presumed  that  when 
the  note  was  delivered  to  the  company  the 
secretary  notified  its  officers  of  the  condi- 
tions agreed  upon  as  to  its  payment.  (Jef- 
ferson V.  Hewitt,  103  Cal.  624.) 

153.  Where  a  special  meeting  was  held  at 
which  only  five  out  of  seven  directors  of  the 
corporation  were  in  attendance,  at  which 
the  board  voted  to  waive  further  proceed- 
ings for  the  collection  of  an  assessment  by 
sale,  and  to  proceed  by  action  at  law  to  col- 
lect the  amount  of  the  assessment  and  it  is 
proven  that  notice  in  writing  of  the  special 
meeting  signed  by  the  secretary  was  sent 
by  him  by  mall,  properly  addressed  and 
postpaid,  to  each  of  the  directors,  about 
three  days  before  the  day  named  for  the 
meeting.  It  must  be  presumed  that  all  no- 
tices sent  were  received,  in  the  absence  of 
evidence  to  the  contrary,  and  that  the  meet- 
ing, was  duly  and  regularly  convened. 
(Stockton  Combined  Harvester  etc.  Works 
T.  Houser,  100  Cal.  1.) 

4.  Fraud,  Misconduct,  or  Compensation 
of;  Removal  of;  Dealings  Between  Offi- 
cers and  Corporations. 

Director  of  Insolvent  corporation  (^annot 
obtiidn  preference.    See  post,  194. 

Conspiracy  to  defraud  stockholders.  See 
Fraud. 

Negligence  or  fraud  of  directors,  actions 
for,  when  to  be  brought.  See  Statute  of 
Limitations,  24,  26. 

Directors  sued  for  fraud  cannot  be  held 
for  negligence.    See  Variance,  1. 

Trustees  voting  salary  to  one  of  their 
number  as  president.  See  Banks  and  Back- 
ing, 5. 


Conspiracy  to  mill  worthless  ores.  See- 
Fraud. 

Void  or  voidable  acts  of  tort  officers,  rat- 
ification of.    See  ante,  VII,  2. 

154.  In  an  action  against  the  stockholders 
of  the  mill  company  and  the  president  and  di- 
rectors of  a  mining  company  who  were 
charged  with  conspiracy  to  defraud  the 
mining  company.  It  appeared  that  the  pres- 
ident of  the  mining  company,  who  was  In- 
vested by  the  by-laws  with  the  sole  man- 
agement of  the  business  of  the  corporation, 
subject  to  the  advice  of  the  board  of  direc- 
tors, had  carried  the  elections  of  directors 
and  been  made  president  of  the  board  by 
obtaining  proxies  from  stockbrokers,  and, 
upon  a  contest  with  him  for  the  control  of 
the  board  by  certain  stockholders  of  the 
mining  company,  who  were  controlling 
stockholders  of  the  mill  company,  a  compro- 
mise was  effected  resulting  in  the  election  of 
a  board  acceptable  to  both  parties,  and  the 
retention  of  the  former  president,  under  a 
secret  agreement  between  him  and  the  con- 
testing stockholders  by  which  he  was  to  re- 
ceive one-eighth  of  the  profit  on  the  crush- 
lug  of  all  the  ores  of  the  mine  milled  by  thi^ 
mill  company,  held,  Mia-t  the  directors  elec-teil 
were  liable,  if  by  abuse  of  their  trust  they 
caused  loss  and  damage  to  the  mining  com- 
pany, but,  if  they  had  no  knowledge  of  the 

'  secret,  unlawful  agreement,  they  could  not 
be  charged  as  active  participants  in  the  con- 
spiracy to  defraud  the  mining  comxMULiy. 
CFox  V.  Hale  and  Norcross  Silver  M.  Co.,  lOi^ 
Cal.  360.) 

155.  Section  3  of  article  XII  of  the  consti- 
tution, making  the  directors  of  corporations 
jointly  and  severally  liable  to  the  creditors 
and  stockholders  for  all  moneys  embezzled 
or  misappropriated  by  the  officers  of  the  cor- 
poration, must  be  construed  in  accordance 
with  the  maxim  noscltur  a  soclis,  and  only 
applies  to  such  misappropriations  of  moneys 
as  are  similar  to  embezzlement,  consisting 
of  the  misapplications  of  funds  intrusted  to 
an  officer  for  a  particular  purpose,  by  devot- 
ing them  to  some  unauthorized  purpose,  and 
does  not  apply  to  the  payment  of  an  extrav- 
agant price  for  services  or  materials  prop- 
erly appertaining  to  the  business  of  the  cor- 
poration. (Fox  V.  Hale  and  Norcross  Sil- 
ver M.  Co..  108  CaL  869.) 

156.  Where  the  court  finds  that  the  con- 
spiring stockholders  and  the  miU  company 
controlled  and  managed  two  additional  mills 
in  which'  ore  from  the  mine  was  crushed, 
and  It  appears  in  evidence  that  two  of  the 
three  stockholders  of  the  mill  company  paid 
to  the  president  of  the  mining  company  his 
one-eighth  share  of  the  profits  on  the  crash- 
ing of  ores  at  one  of  those  mills,  under  the 
secret  agreement  between  them,  the  evi- 
dence is  sufficient  to  sustain  the  finding  of 
fraud  with  respect  to  the  ores  crushed  at 
such  mill  as  against  such  stockholders,  bat 
is  not  sufficient  to  sustain  a  finding  against 
the  mill  company  of  its  participation  In 
such  fraud;  and,  where  there  Is  no  evidence 
that  any  of  the  defendants  controlled  or 
operated  the  other  mill  charged  to  have 
been  operated  by  them,  none  of  the  defend- 
ants can  be  charged  in  respect  of  any  loss 
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eaused  by  crushing  at  such  mill.  (Fox  y. 
Hale  and  Norcross  Sliver  M.  Co.,  108  Cal. 
369.) 

157.  In  an  action  to  remove  a  trustee  ot 
a  corporation,  upon  the  ground  that  he  had 
violated  his  trust,  and  was  unfit  to  execute 
the  trust,  where  findings  are  waived  and  the 
evidence  does  not  show  that  the  court  below 
abused  its  discretion  in  coming  to  the  con- 
clusion from  the  evidence  that  the  defend- 
ant should  be  removed  as  trustee,  its  decis- 
ion will  not  be  reversed  upon  appeal.  (Tevls 
V.  Butler,  108  Cal.  249.) 

158.  Where  a  resolution  adopted  by  the 
board  of  directors  of  a  corporation  and 
spread  upon  its  records,  on  its  face  purports 
to  be  an  authentic  and  efficient  act  of  the 
corporation  fixing  the  salary  of  the  presi- 
dent at  a  specified  sum,  but  is  rendered  ille- 
gal by  the  fact  that  though  the  president 
was  one  of  the  board  of  directors,  and  his 
vote  was  essential  to  Its  adoption,  he  was 
personally  disqualified  from  voting  thereon, 
such  resolution  may  be  ratified,  confirmed, 
and  adopted  by  a  subsequently  elected  board 
of  directors,  of  which  the  president  is  not  a 
member;  and  such  ratification  has  the  ef- 
fect to  validate  the  original  resolution;  and 
for  the  purpose  of  justifying  the  president 
in  taking  the  salarj^  is  to  be  construed  with 
the  same  effect  as  if  the  original  resolution 
had  been  properly  adopted.  (Wickersham 
V.  Crittenden,  110  Cal.  332.) 

159.  Where  there  is  no  expivss  written 
contract  of  a  corporation  to  pay  a  compen- 
sation to  one  of  its  stockholders  and  direc- 
tors for  services  rendered  as  its  superin- 
tendent and  general  manager,  the  cause  of 
action  to  recover  for  such  services  cannot 
be  based  upon  a  mere  resolution  of  the  di- 
rectors appointing  to  those  positions,  as  be- 
ing a  written  Instrument  within  tlie  meaning 
of  code,  but  can  only  be  based  upon  an  Im- 
plied contract  for  reasonable  compensation 
for  the  services  rendered;  and  such  cause  ot 
action  is  barred  as  to  all  services  rendered 
more  than  two  years  before  the  commence- 
ment of  the  action.  (McCarthy  v.  Mt.  Te- 
carte  L.  and  W.  Co.,  Ill  Cal.  328.) 

160.  A  stockholder  and  director  of  a  cor- 
poration is*  not  entitled  to  compensation  for 
services  rendered  by  him  as  superintendent 
and  general  manager,  unless  there  Is  a  con- 
tract, express  or  Implied,  for  such  compen- 
sation, and  when  the  recovery  of  compensa- 
tion depends  upon  an  Implied  contract,  aris- 
ing out  of  and  Inferable  from  the  situation 
and  relation  of  the  parties,  evidence  is  ad- 
missible to  prove  any  fact  which  would 
throw  light  upon  that  relation,  or  tend  to 
show  the  intention  of  the  parties;  and  It  is 
error  to  refuse  to  allow  evidence  to  what 
extent  the  plaintiff  was  a  stockholder  of  the 
corporation,  and  that  it  was  a  usage  of  the 
corporation  that  no  compensation  should  be 
paid  to  the  directors  or  other  officers,  and 
that  it  was  so  agreed  upon  between  the  orig- 
inal corporators.  (McCarthy  v.  Mt.  Te- 
carte  L.  and  W.  Co.,  Ill  Cal.  828.) 

161.  Whether  there  is  a  usage  of  a  corpora- 
tion not  to  pay  compensation  to  its  officers 
Is  matter  of  fact,  competent  and  relevant  to 
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be  testified  to  upon  an  issue  as  to  whether 
there  was  an  Implied  understanding  for 
compensation  to  a  stockholder  and  director 
acting  as  superintendent  and  general  man- 
ager; and  such  testimony  is  not  objection- 
able as  being  the  conclusion  of  the  witness, 
and  it  is  specially  important  where  it  ap- 
pears that  the  corporation  was  in  poor  finau 
clal  condition  when  the  services  were  ren- 
dered. (McCarthy  v.  Mt.  Tecarte  L.  and  W. 
Co.,  Ill  Cal.  328.) 

162.  Where  a  conveyance  from  a  corpora- 
tion to  its  president  purports  to  have  been 
made  under  authority  of  a  resolution  of  the 
board  of  directors  directing  Its  execution  by 
the  president  and  secretary,  and  recites  that 
a  full  board  was  present  at  the  meeting,  it 
shows  on  the  face  of  the  deed  that  the  pres- 
ident acted  not  as  a  trustee,  but  as  the  mere 
instrument  of  the  board  of  directoi-s.  and 
the  fact  that  he  executed  the  deed  as  pres- 
ident of  the  corporation  to  himself  as  gran- 
tee does  not  make  the  deed  void  as  against 
public  policy.  (Fudlckar  v.  Bast  Riverside 
Irrigation  Dist.,  109  Cal.  29.) 

163.  A  contract  between  a  corporation  and' 
one  of  its  directors,  by  which  such  director 
obtains  property  of  the  corporation,  or  some 
other  advantage  to  himself,  is  not  absolutely 
void,  but  is  voidable  only  at  the  instance  of 
the  corporation  or  of  its  stockholders,  who 
may  be  estopped  from  questioning  its  val- 
idity, either  by  express  ratification  or  by 
their  laches  or  acqufescence;  and  the  bur- 
den of  proof  to  establish  such  estoppel  is 
upon  the  director  claiming  the  benefit  of  the 
contract.  (Fudickar  v.  East  Riverside  Irrlg. 
Dist.,  109  Cal.  29.) 

164.  The  right  to  avoid  a  contract  between 
a  corporation  and  its  directors  must  b*^  ex- 
ercised by  the  coi-poration  itself,  or  a  stock- 
holder acting  for  it,  and  cannot  be  trans- 
ferred to  another.  (Fudlckar  v.  East  Riv- 
erside Irrlg.  Dist,  109  Cal.  29.) 

,^}^J:^  ^^.  ^  P"^^y  equitable  action,  where 
the  rights  of  the  plaintiff  depend  entirely 
H^^""  ^  voidable  contract  between  a  corpora- 
tion  and   its   directors,   the   plaintiff   must 

t^r"  ^u^f^^V''^''  ^^  *^  'acts  upon  which 

n^niJVl^K*^  ""^^  *^^  ^^"^^^^^t  depends  as 
against  the  assignee  of  the  corpomtlon:  but 
if  the  defendant  claims  only  under  a  quit- 
claim  deed  from  the  corporation,  and  doe« 
I  V*^*^fT*^®  connect  himself  with  the 
rights  of  the  stockholders,  the  rule  does  not 
apply,  unless  the  case  of  the  plaintiff  dis- 
closes actual  fraud,  and  the  defendant  in 
such  ca^,  not  having  been  injured  by  tlm 
tran^ction,  cannot  be  heard  to  complain  of 

109  Ca"!  ^.r  ^'  ^^*  ^*^«"*^e  Irri^.  ^Bt, 

» 

5.  Publishing  of  Monthly  Statements  By. 

166.  Under  the  act  of  March  23,  1880  the 
directors  of  a  mining  company  formed  un- 
der the  laws  of  this  state,  who,  in  good 
faith,  on  the  first  Monday  in  the  month 
make  and  poet  in  the  office  of  the  company! 
a  verified  Itemized  account  or  balance  sheet 
in  attempted  compliance  with  the  require- 
ments of  the  statute  in  that  regard,  are  not 
liable  for  the  penalty  imposed  by  that  act 


114 


CORiPORATIONS,  VII,  5,  VIII. 


merely  because  the  account  covers  a  longer 
period  than  the  preceding  month.  (Shanklln 
V.  Gray,  111  Cal.  88.) 

167.  Under  section  1  of  that  act  the 
monthly  accounts  and  weekly  statements  re- 
quired to  be  filed  by  the  superiutendent 
must  be  verified  by  him;  if  unverified,  the 
directors  are  not  relieved  from  the  penalty 
imposed  by  the  act,  either  by  the  act  that 
the  accounts  and  statements  were  in  fact 
true,  or  because  it  would  have  been  a  great 
inconvenience  for  the  superintendent  to  go 
a  long  distance  to  an  oflacer  competent  to 
administer  oaths,  or  because  they  had  been 
advised  by  counsel  that  a  verification  was 
unnecessary.  (Shanklln  v.  Gray,  111  OaL 
88.) 

168.  Such  statute  is  intended  for  the  bene- 
fit of  stockholders  in  mining  corporations, 
and  its  violation  necessarily  implies  an  in- 
Jury;  and  in  an  action  by  a  stockholder  un- 
der the  statute  no  actual  damage  need  be 
shown.    (Shanklln  v.  Gray,  111  Cal.  88.) 

109.  Under  such  statute  neither  the  recov- 
ery of  judgment  nor  the  pendency  of  an  ac- 
tion for  a  past  delinquency  is  a  bar  to  a 
subsequent  action  for  a  delinquency  occur- 
Ing  after  the  commencement  of  the  prior 
action.    (Shanklln  v.  Gray,  111  Cal.  88.) 

VIII.  Actions  Against  or  By. 

Action  for  libel  against,  venue  of.  See  Li- 
bel, 10.  _^ 

Corporation  acting  as  agent  as  a  party. 
See  Rescission  of  Contracts,  18. 

Cannot  deny  on  information  and  belief. 
See  Pleading  and  Practice,  10,  et  seq. 

Acts  of  corporation,  be«t  and  secondary 
evidence.    See  Evidence,  5,  et  seq. 

Parol  evidence  to  show  officers  of.  See 
Taxation,  29. 

Default  by,  inexcusable  neglect.  See  De- 
faults, 11. 

Default  of,  when  properly  set  aside.    See 

Defaults,  10. 

Judgment  against  corporation  as  evidence 
against  president.    See  Judgments,  42. 

Prior  Judgment  on  creditor's  bill  against, 
as  evidence  in  second  bill.  See  Creditors* 
Bills,  6. 

170.  Under  section  16  of  article  XII  of  the 
constitution,  an  action  against  a  corporation 
may  be  brought  in  the  county  where  the  ob- 
ligation sued  on  arose,  and  a  motion  to 
change  the  place  of  trial  to  the  county  where 
the  principal  place  of  business  of  the  corpo- 
ration Is  situated  is  properly  denied.  (Lake- 
shore  Cattle  Co.  V.  Modoc  Land  and  Live- 
stock Co..  108  Cal.  261.) 

Venue  of  actions  against.    See  Venue,  3-5. 
Venue  of  action  for  negligence  against.  See 
Negligence,  9. 
Place  of  residence  of.    See  Venne,  3-5. 

171.  Where  a  plaJntiflP  commenced  an  ac- 
tion against  a  corporation  for  damages  re- 
sulting from  a  breach  of  contract,  in  the 
count  V  whore  the  contra  et  was  made,  and 
Joined  as  a  codefendant  a  stockholder  in  the 
corporation,  to  recover  his  proportionate 
amount  of  the  corporate  liability,  such  stock- 
holder being  a  resident  of  another  county  in 
which  the  corporation  has  Its  principal  place 


of  business,  upon  an  affidavit  showing  th<^8e 
facts,  the  defendants  are  entitied  to  a  change 
of  the  place  of  trial  to  the  latter  county. 
(Griffin  and  Skelly  Company  v.  Magnesia  and 
Healdsburg  Fruit  Cannery  Company,  107 
Cal.  37a) 

172.  The  plaintiff  is  entitled,  as  of  right, 
to  the  privilege  given  by  section  16  of  article 
XII  of  the  constitution  to  sue  a  corporation 
in  the  county  where  the  contract  was  made 
only  when  the  corporation  is  the  sole  de- 
fendant 'n  the  action;  and,  if  he  chooses  to 
join  as  d)ef  endants  in  the  action  others  whose 
residence  is  in  a  different  county,  he  waives 
the  benefit  of  the  provision,  and  cannot  de- 
prive them  of  a  right  held  by  them  to  have 
the  action  tried  in  the  county  of  their  resi- 
dence. (Griffin  and  Skelly  Company  v.  Mag- 
nolia and  Healdsburg  Fruit  Cannery  Co.,  107 
Cal.  378.) 

173.  In  an  action  against  a  corporation,  an 
affidavit  of  service  of  summons  stating  that 
it  was  personally  served  upon  a  designated 
person,  described  as  the  managing  agent  of 
the  corporation,  by  delivering  to  such  man- 
aging agent  peraonally  a  copy  of  the  sum- 
mons attached  to  a  copy  of  the  complaint, 
sufficlentiy  shows  that  the  service  was 
made  upon  the  corporation,  and  is  prima 
fade  proof  that  the  person  served  was  its 
managing  agent  upon  whom  the  summons 
was  authorized  to  be  served  for  the  corpora- 
tion. (Keener  v.  Eagle  I^and  and  Irrigation 
Company,  110  Cal.  627.) 

174.  The  trial  of  a  demurrer  as  to  whether 
a  stockholder  could  be  united  in  the  same 
action  with  the  corporation  cannot  be  had 
until  after  a  decision  upon  the  motion  to 
change  the  place  of  trial.  (Griffin  and  Skelly 
Co.  V.  Magnolia  and  Healdsburg  Fruit  Can- 
nery Co.,  107  Cal.  378.) 

175.  The  verification  of  a  petition  by  three 
persons,  one  of  whom  sweara  that  he  4s 
vice-president  of  a  corporation  named  as  one 
of  the  petitioners,  sufficlentiy  shows  a  veri- 
fication by  an  officer  of  the  corporation,  as 
required  by  section  446  of  the  Code  of  Civil 
procedure.    (Matter  of  Close,  106  Cal.  574.) 

176.  In  an  action  to  foreclose  a  mortgage 
against  a  corporation,  a  certified  copy  of  a 
resolution  of  its  board  of  directore  duly  at- 
tested by  the  signatures  of  the  president 
and  secretary,  under  the  corporate  seal, 
showing  a  ratification  of  the  mortgage  in 
suit  by  authority  of  the  board  of  directors, 
is  admissible  in  evidence,  as  being  presump- 
tively the  act  of  the  corporation,  and  it  is 
not  necessary'  to  produce  the  record  of  such 
resolution,  nor  to  show  that  no  record 
thereof  had  been  kept;  and  in  the  absence 
of  any  countervailing  proof,  the  recitals  of 
such  certified  copy  are  binding  upon  the  cor- 
poration. (Purser  v.  Eagle  Lake  Ii.  and  I. 
Co.,  Ill  Cal.  139.) 

177.  Where  the  properly  certified  copy  of 
the  articles  of  Incorporation  is  filed  in  the 
county  where  the  property  affected  by  a  suit 
In  favor  of  the  corporation,  is  situated, 
though  such  filing  be  after,  the  commence- 
ment of  the  suit,  but  l)efore  the  filing  of  a 
plea  in  abatement  of  the  suit  upon  the 
ground  that  It  was  not  filed,  such  plea  there* 
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After  interposed  is  unavailing  to  prevent  a 
further  maintenance  of  the  action.  (Calif. 
8av.  and  L.  Soc.  v.  Harris,  111  Cal.  138.) 

178.  A  noncompliance  with  section  2d9  of 
the  Civil  Code  requiring  every  corporation  to 
file  in  the  ofSce  of  the  clerk  of  any  county 
In  which  it  holds  any  property  a  certified 
copy  of  the  copy  of  its  articles  of  incorpora- 
tion filed  in  the  office  of  the  secretary  of  state, 
under  penalty  of  not  being  able  to  maintain 
or  defend  any  action  or  proceeding  in  rela- 
tion to  such  property  until  such  copy  be 
filed,  does  not  impose  upon  the  corporation 
a  loss  or  forfeiture  of  its  property;  nor  is  a 
compliance  therewith  essential  to  a  cause  of 
action,  or  a  jurisdictional  element  in  the 
suit;  but  a  failure  to  comply  with  the  stat- 
ute is  merely  ground  for  a  plea  in  abate- 
ment, which  may  be  and  is  waived  unless  it 
is  afiGlrmatively  pleaded.  (Calif.  Sav.  and  L. 
Soc.  V.  Harris,  111  Cal.  133.) 

179.  In  an  action  by  a  ditch  company  to 
<x>ndemn  the  necessary  rights  for  extending 
its  ditches  over  the  land  of  the  defendant, 
where  the  plalntifT  necessarily  pleaded  its 
ownership  of  canals  and  water  in  the  county 
in  which  the  action  was  brought,  for  the 
purpose  of  showing  that  the  condemnation 
of  the  land  of  the  defendant  sought  to  be 
acquired  was  necessary  or  expedient,  and 
this  ownership  is  denied,  the  action  is  suffi- 
ciently in  relation  to  property  held  by  the 
<^orI)oration  to  entitle  the  defendant  to  plead 
in  abatement  a  noncompliance  by  plaintiff 
with  section  299  of  the  Civil  Code,  by  rea- 
son of  not  having  filed  a  copy  of  its  articles 
of  incorporatioD  in  the  county  in  which  the 
action  was  brought.  (Bmigrant  Ditch  (Com- 
pany V.  Webber,  108  Cal.  88.) 

180.  Where  a  plaintiff  seeking  to  acquire 
property  by  condemnation  finds  it  necessary 
to  tender  a  material  issue  as  to  the  owner- 
ship of  property  in  the  county,  in  order  to 
support  the  action,  it  cannot  be  maintained 
where  it  appears  that  the  corporation  was 
incorporated  in  another  county,  and  had  not 
filed  its  articles  of  incorporation  in  the  county 
in  which  the  action  was  commenced  prior 
to  its  commencement.  (Emigrant  Ditch  Co. 
V.  Webber,  108  Cal.  88.) 

181.  So  far  as  relates  to  the  acqulsitiou 
of  property  to  be  acquired  by  eminent  do- 
main, it  is  not  necessary  that  as  to  that 
property  the  plaintiff  should  have  filed  a 
copy  of  its  articles  of  Incorporation  before 
the  commencement  of  the  action.  (Emigrant 
Ditch  Co.  V.  Webber,  108  Cal.  88.) 

182.  Section  299  of  the  Civil  Code  does  not 
forbid  corporations  failing  to  comply  with  its 
pravisions  from  acquiring  property,  either 
by  purchase  or  condemnation,  but  it  does 
inhibit  the  maintenance  or  defense  by  them 
of  any  action  in  relation  to  the  property  which 
they  have  acquired.  (Emigrant  Ditch  Co.  v. 
Webber,  108  Cal.  88.) 

183.  An  injunction  to  restralu  a  corpora- 
tion and  its  officers  from  withdrawing 
moneys  deposited  in  certain  banks  in  the 
name  of  the  corporation,  or  in  the  name  of 
a  receiver  appointed  in  another  action,  and 
from  selling  any  of  the  mines  of  thp  corpo- 
ration, or   any    interest    therein,    although 


granted  without  notice,  does  not  have  the 
effect  to  suspend  the  general  and  ordinary 
business  of  the  corporation,  and  the  remedy 
therefor  is  by  motion  in  the  superior  court 
to  dissolve  the  injunction,  and  an  appeal 
from  the  order  denying  the  motion;  and  ite 
enforcement  cannot  l>^  prevented  by  a  writ 
of  prohibition.  (Fischer  v.  Superior  Court, 
110  CaL  129.) 

IX.  Forfeiture,  Dissolution,   Insolvency. 

Insolvency  of,  power  of  court  on.  See  In- 
surance, VI. 

Insolvent,  assessment,  payment  of,  recov- 
ery back.    See  Payment,  6,  et  seq. 

Appointing  receiver  without  notice  or 
bond.    See  Receivers,  1,  et  seq. 

Appeal  from  Judgment  dissolving,  effect  as 
a  stay.    See  Appeals,  154. 

184.  When  the  right  to  the  forfeiture  of  a 
corporate  privilege  or  of  a  franchise  exists, 
it  can  be  invoked  only  at  the  instance  of  the 
state.  (City  of  San  Pedro  v.  Southern  Pacific 
R.  R.  Co..  101  Cal.  383.) 

185.  The  superior  court  acquires  Jurisdic- 
tion over  the  estate  of  an  insolvent  cor];)ora- 
tion,  when  a  petition  in  insolvency  has  been 
filed  by  Its  creditors,  setting  forth  facts  con- 
stituting the  insolvency  of  the  corporation, 
and  praying  that  it  be  adjudged  an  insolvent 
debtor.  (State  Investment  and  Insurance 
Co.  V.  Superior  Court,  101  Cal.  136.) 

186.  The  Jurisdiction  of  the  superior  court 
to  decree  a  dissolution  of  any  corporation 
exists  only  by  virtue  of  statutory  authority; 
and  its  Jurisdiction  is  limited  by  the  provi- 
sions of  the  statute,  both  as  to  the  condi- 
tions under  which  It  may  be  invoked  and 
the  extent  of  the  Judgment  which  it  may 
make  in  the  exercise  of  this  Jurisdiction. 
(State  Investment  and  Insurance  Co.  v.  Su- 
perior Court,  101  Cal.  135.) 

187.  When  the  attorney  general  commences 
an  action  to  dissolve  a  corporation,  the  only 
order  which  the  court  is  authorized  to  make 
is  one  requiring  the  corporation  to  show 
cause  why  its  business  should  not  be  closed, 
and,  until  the  return  day  of  this  order,  the 
court  has  no  power  either  to  enjoin  the  cor- 
poration from  doing  business,  or  to  disturb 
It  In  the  possession  of  its  estate  by  the  ap- 
pointment of  a  receiver,  or  to  assume  control 
or  management  of  the  estate  of  the  corpora- 
tion. (State  Investment  and  Insurance  Co. 
V.  Superior  Court,  101  Cal.  135.) 

188.  The  power  of  the  court  recognized  In 
section  400  of  the  Civil  Code  to  appoint  per- 
sons other  than  the  directors  or  managers 
of  the  corporation,  at  the  time  of  its  disso- 
lution to  settle  its  affairs,  does  not  authorize 
the  court  to  take  upon  Itself  the  power  to 
settle  Its  affairs  or  to  appoint  a  receiver  for 
that  purpose.  (State  Investment  and  Insur- 
ance Co.  V.  Superior  Court,  101  Cal.  135.) 

189.  The  authority  given  In  section  565  of 
the  Code  of  Civil  Procedure  to  appoint  per- 
sons In  the  place  of  those  who  are  directors 
of  the  corporation  at  the  time  of  Its  dissolu- 
tion Is  the  measure  of  the  power  granted, 
and  can  only  be  exercised  upon  an  applica- 
tion therefor  either  by  a  creditor  or  a  stock- 
holder of  the  corporation,  and  can  neither  be 
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invoked  at  the  instance  of  a  stranger  nor 
assumed  by  the  court  of  Its  own  motion. 
(State  Investment  and  Insurance  Co.  v.  Su- 
perior CouPt,  101  Cal.  135.) 

190.  The  persons  so  appointed  become 
trustees  in  the  place  of  the  directors  of  the 
corporation,  and  with  the  same  powers  and 
responsibilities  that  are  conferred  by  section 
400  of  the  Civil  Code  upon  the  directors  In 
office  at  the  time  of  its  dissolution.  (State 
Investment  and  Insurance  Co.  v.  Superior 
Court,  101  Cal.  135.) 

191.  In  an  action  by  the  state  to  dissolve 
a  delinquent  corporation,  the  state  has  no 
interest  either  in  the  assets  of  the  corpora- 
tion or  in  Its  debts,  and  when  it  has  secured 
the  dissolution  of  the  corporation  its  func- 
tions in  the  action  have  ceased.  (State  In- 
vestment and  Insurance  Co.  v.  superior 
Court,  101  Cal.  135.) 

Insolvent  corporation,  transfer  to  avoid 
liability.    See  ante,  64,  65. 

Judgment  in  a  quo  warranto  proceeding 
does  not  work  dissolution,  when.  See  ante, 
18. 

192.  An  order  of  injunction  Issued  by  the 
superior  court  at  the  commencement  of  pro- 
ceedings for  the  dissolution  of  a  corporation, 
enjoining  the  corporation,  and  its  agents, 
attorneys,  and  creditors,  and  their  agents, 
attorneys,  and  solicitors  from  carrying  on 
anv  litigation,  or  interfering  with  the  as8e»8 
of  the  corporation,  is  without  jurisdiction; 
and  an  attorney  for  the  creditors  of  the 
corporation,  who,  in  disobedience  to  such 
order,  prosecuted  their  petition  In  involun- 
tary insolvency  against  the  <;orpc»ratIon  is 
not  guilty  of  contempt  In  disregarding  the 
injunction;  and  a  writ  of  prohibition  will 
be  granted  to  prevent  the  Judge  who  had 
issued  the  order  of  Injunction  from  hearing 
au  order  to  show  cause  why  such  attorney 
should  not  be  judged  guilty  of  contempt  and 
punished  therefor.  (Harrison  v.  Hebbard, 
101  Cal.  152.) 

193.  The  transfer  of  proceedings  in  insol- 
vency against  a  corporation  after  an  order 
of  adjudication,  from  the  department  In 
which  they  had  been  pending,  to  the  depart- 
ment in  which  the  action  for  dissolution  of 
the  corporation  was  pending,  cannot  confer 
upon  the  court  any  greater  jurisdiction  in 
the  latter  matter  than  It  previously  had. 
(State  Inyeatment  and  Insurance  Co.  v.  Sa- 
perior  Court,  101  Cal.  135.) 

194.  The  directors  of  an  insolvent  corpora- 
tion, who  are  creditors  of  the  company,  can- 
not secure  to  themselves  any  preference 
or  advantage  over  other  creditors  In  the 
payment  of  their  claims;  and  where  a  di- 
rector of  such  corporation  receives  its  prom- 
issory note  payable  to  himself  for  a  large 
amount,  and  sells  the  same  for  a  small 
consideration  to  one  who  shortly  thereafter 
becomes  a  director  of  the  corporation,  the 
assignee  can  only  enforce  the  claim  agalu&t 
the  corporation  for  the  amount  pa'd  by  hlra 
for  the  note,  with  legal  Interest  thereon. 
(Bonney  v.  Tllley,  109  Cal.  346.) 

X.  Foreign  Corporations. 

195.  A  mill  company  which  is  a  Nevada 


corporation  cannot  be  brought  under  the 
jyrisdictlon  of  the  superior  court  of  this 
state  by  the  service  of  summons  made  upon 
the  superintendent  of  the  mill,  who  was  at 
the  time  of  service  in  attendance  upon  a  trial 
of  the  case,  but  not  engaged  in  attending 
to  any  of  the  business  of  the  corporation 
in  this  state,  and  such  service  Is  wholly 
insufficient  to  confer  any  jurisdiction  over 
the  company,  and  any  judgment  rendered 
against  it  upon  such  service  Is  wholly  erro- 
neous. (Fox  V.  Hale  and  Norcross  Silver 
M.  Co.,  108  Cal.  3G9.) 

CORPOREAL  HEREDITAMENTS. 

See  Easements. 
Canal  and  pipe  lines  are.    See  Deeds,  28. 

CORPUS  DELICTI. 
Meaning  of.    See  Criminal  Law,  68. 

CORROBORATION. 

Sufficiency  of.  See  Criminal  Law,  97;  Mar- 
riage and  Divorce,  14. 

CORRUPTION. 

Water,  corruption  of.  See  Watercourses, 
VII. 

CO-SERVANTS. 

See  Master  and  Servant,  IV. 

COSTS. 

Allowance  of  is  matter  within  court's  dis- 
cretion.   See  Appeals,  148. 

Counsel  fees  not  allowed  In  condemnation 
proceedings.    See  Eminent  Domain.  11. 

Attorney's  fee  not  allowed  In  suit  to  set 
aside  fraudulent  conveyance.  See  Fraudu- 
lent Conveyances,  31. 

Attorney's  fees,  when  and  when  not  re- 
coverable.   See  Attorney  and  Client,  I. 

Attorney's  fees,  whether  recoverable  on 
dissolution  of  Injunction.  See  Injunctions. 
7. 

Attorney's  fees,  allowance  of.  See  Attor- 
ney and  Client,  I. 

Publication  of  delinquent  assessment  lisr. 
cost  of.    See  Streets,  VII,  7. 

Suit  to  enforce  mechanic's  Hen,  costs  In. 
See  Mechanics'  Liens,  VII,  3. 

Foreclosure  suit,  costs  In.  See  Mortgages, 
XIII,  7. 

On  divorce.  See  Marriage  and  Divorce,  11, 
5. 

Divorce  suit,  costs  In  are.  discretionary. 
See  Marriage  and  Divorce,  45. 

Allowance  of  In^  suit  on  Injunction  bond. 
See  Injunction,  12. 

Fees  of  witnesses.    See  Witnesses,  A^I. 

Grantee  of .  mortgagee  is  liable  for  costs, 
when.    See  Mortgages,  64. 

Act  prescribing  fees  in  particular  county, 
validity.    See  Constitutional  Law,  34. 

Act  giving  discretion  as  to  fees,  when  spe- 
cial.   See  CJonstitutional  Law,  32,  et  seq. 

Where  separate  suits  against  tort  feasors. 
See  Torts. 

Executor,  individual  liability  of  for.  See 
Executors  and  Administrators,  28. 

Jury  fees,  payment  of  on  nonsuit.  See 
Nonsuit,  10. 
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Ck>ndltioDal  order  granting  new  trial  on 
payment  of.    See  New  Trial,  50. 

Insertion  of  in  decree  by  clerk  before  taxa- 
tion, effect  of.    See  Mortgages,  109,  et  seq. 

Issuance  of  order  of  sale  before  taxation 
of  costs  is  not  premature.    See  Appeals,  846. 

Oannot  be  made  the  subject  of  appeal.  Hee 
Appeals,  2. 

Order  after  Judgment  refusing  to  strike 
out  cost    bill    is  appealable.    See  Appeals. 

Appeal  from  Judgment  for  service  of  no- 
tice of.    See  Appeals,  58. 

Questions  relating  to,  how  presented  for 
review.    See  Appeals,  VIII,  5. 

Bond  on  appeal  must  provide  for  pay- 
ment   See  Appeals,  73. 

Excessive  Judgment  by  default,  appellant 
allowed  costs.    See  Default,  6. 

Frivolous  appeal,  costs  of.  See  Appeals, 
S47. 

' .  Vnder  section  1025  of  the  Code  of  C!t!1 
Procedure,  which  provides  that  "No  costs 
<»n  be  allowed  in  an  action  for  the  recovery 
of  money  or  damages  when  the  plaintiff  re- 
^oTers  less  than  three  hundred  doUars,'* 
neither  party  can  recover  costs  in  such  case, 
and  the  defendant  is  not  entitled  to  a  Judg- 
ment against  the  plaintiff  for  his  costs. 
(Anthony  v.  Grand,  101  Cal.  236.) 

2.  Where  the  fees  and  expenses  of  a  sher- 
iff for  the  keeping  of  property  held  under  a 
writ  of  attachment  are  not  claimed  by  the 
plaintiff  in  the  memorandum  of  coats,  ana 
are  not  Included  In  the  Judgment,  the  failure 
-so  to  claim  and  include  them  in  the  manner 
required  by  the  statute  is  a  waiver  of  such 
costs,  and  precludes  a  recovery  thereof  from 
the  defendant.  (Hotchkiss  v.  Smith,  108 
€aL  285.) 

3.  Tlie  sheriff  cannot  apply  the  proceeds 
of  sale  under  execution  to  the  payment  of 
keeper's  fees  and  exx>enses  under  a  writ  of 
attachment  which  were  not  included  in  the 
■cost  bill  and  Judgment,  and  they  are  not  part 
of  the  accruing  cost's  allowed  under  section 
^7  of  the  Code  of  Civil  Procedure,  which  in- 
clude only  such  fees  and  expenses  as  are  In- 
eurred  in  the  execution  of  the  Judgment. 
(Hotchkiss  V.  Smith,  108  Cal.  285.) 

4.  Section  1264  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  "in  all  cases 
where  a  new  trial  has  been  granted  upon 
the  application  of  the  defendant,  and  he  has 
failed  upon  such  trial  to  obtain  a  greater 
compensation  than  was  allowed  him  upon 
the  first  trial,  the  cost  of  such  new  trial  shall 
be  taxed  agiilnst  him,"  is  not  in  conflict  with 
section  14  of  article  I  of  the  constitution; 
and  the  defendant,  having  received  the  com- 
pensation awarded  upon  the  first  trial,  can- 
not complain  if  the  costs^  of  an  unsuccessful 
effort  to  obtain  greater  compensation  are 
taxed  against  him  upon  a  second  trial.  (Los 
Angeles,  Pasadena  &  Glendale  Railway  CJo. 
v.  Rumpp,  104  Cal.  20.) 

5.  In  an  action  to  foreclose  liens  of  mate- 
rialmen and  subcontractors  In  the  city  and 
county  of  San  Francisco,  the  plaintiffs,  as 
the  prevailing  parties,  are  entitled  to  re- 
<?over  as  costs  the  percentage  on  the  amount 
recovered  fixed  by  the  act  of  February  0, 


1866.    (Golden    Gate    Lumber  Company   v. 
Sahrbacher,  105  Cal.  114.) 

6.  Where  a  Judgment  is  reversed,  addi- 
tional costs  will  not  be  imposed  on  the  re- 
spondents on  account  of  their  inserting  ip 
the  transcript  a  large  amount  of  unneces* 
sary  matter,  as  by  the  reversal  they  will  be 
required  to  pay  the  expenses  of  printing  the 
same.    (Estate  of  Robinson,  106  Cal.  493.) 

7.  The  respondent  will  not  be  taxed  with 
any  part  of  the  costs  of  printing  the  tran- 
script by  reason  of  having  proposed  amend- 
ments to  the  statement,  by  incorporating 
therein  the  greater  part  of  the  evidence  in 
the  case,  for  the  purpose  of  showing  that  the 
exclusion  of  the  testimony  sought  to  be 
stricken  out  would  not  change  the  result 
(Duffy  V.  Duffy,  104  Cal.  602.) 


COTENANCY. 

Croppers.    See  Croppers. 

Partition.    See  Partition. 

Signing  by  cotenant.     See  Signature. 

Authority  of  cotenant  to  sign  protest 
against  street  improvement.    See  Streets.  42. 

Tenant  in  common,  whether  can  sign  pe- 
tition to  organize  irrigation  district.  See  Ir- 
rigation District,  5. 

Homestead  cannot  be  created  upon  land 
held  in.    See  Homesteads,  6,  7. 

Undivided  interest  cannot  be  set  aside  as 
probate  homestead.    See  Homesteads,  36. 

Adverse  poseesalon  between  cotenants. 
See  Adverse  Possession,  16.  ■ 

Instruction  as  to  adverse  holding  by  co- 
tenant  correct  as  a  whole.  See  Instructions, 
18. 

Consent  of  plaintiff  to  diversion  by  co- 
tenant  bars  rights.    See  Watercourses,  101. 

Conveyance  of  undivided  interest  In  public 
lot    See  Municipal  CJorporatlons,  42. 

Ratification  of  conveyance  by  cotenant. 
See  Partition,  3. 

1.  Although  a  cotenant  has  no  power  to 
create  an  encumbrance  upon  the  entire  es- 
tate, or  to  impose  any  burden  upon  the  In- 
terest of  his  cotenants.  he  may  at  any  time 
protect  the  entire  estate  from  injury  or  loss, 
and  his  act  will  inure  to  the  benefit  of  his 
cotenants,  and  their  authority  for  his  acts 
will  be  presumed,  where  it  does  not  appear 
that  any  of  the  cotenants  objected  or  signed 
a  petition  for  the  improvement.  (Los  An- 
geles Lighting  Co.v.  City  of  Los  Angeles,  106 
Cal.  156.) 

2.  It  is  not  competent  for  one  cotenant, 
either  directly  or  through  the  aid  of  the 
court,  to  do  any  act  which  will  impair  the 
rights  of  the  other  cotenants.  (Hoppe 
V.  Fountain,  104  Cal.  94.) 

3.  In  the  foreclosure  of  a  mortgage  made 
by  one  cotenant  of  his  Interest  in  the  lands 
the  court  will  not  while  the  proceedings  are 
pending,  or  after  Judgment,  interfere  with 
the  rights  of  the  other  cotenants,  or  attempt 
to  disturb  their  possession,  and  a  covenant 
in  the  mortgage  for  the  appointment  of  a 
receiver,  or  a  prayer  in  the  complaint  for 
such  appointment,  must  be  disregarded  by 
the  court.    (Hoppe  v.  Fountain,  104  Cal.  94.) 
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COTERMINOUS    OWNERS. 
See  Adjoining  Owners. 

COUNSEL  FEES. 

See  cross-referenceB  under  Attorney  and 
Client.  I. 

COUNSELLORS. 
See  Attorney  and  Client. 

COUNTERCLAIM. 
See  Cross-Complaint. 

Architect,  loss  from  publication  of  plans 
by  is  not.    See  Architects. 

Includes  both  setoff  and  recoupment.  See 
Setoff,  1. 

New  contract,  what  is  not.  See  Contracts, 
71. 

Action  by  one  partner,  counterclaim  for 
goods  sold  firm  on  his  individual  liability. 
See  Partnership,  12. 

Novation,  effect  of  on  right  to  counter- 
claim.   See  Novation,  1. 

Amount  of.  Jurisdiction.  See  Contracts.  71. 

Failure  to  make  not  a  bar  to  claim,  when. 
See  Mortgages,  42. 

1.  In  an  action  in  the  superior  court  arts- 
ing  upon  contract,  a  counterclaim  arising 
upon  a  different  contract  from  that  pleaded 
by  the  plaintiff,  not  set  up  aa  a  defense  bur 
as  a  ground  for  an  affirmative  Judgment 
against  the  plaintiff,  is  not  within  the  Jur- 
isdiction of  the  superior  court  where  the 
amount  of  the  counterclaim  is  less  than 
three  hundred  dollars,  and  any  action  there- 
upon must  be  by  Independent  suit  in  the  Jus- 
tice's court.  (Griswold  v.  Pieratt,  110  Cal. 
259.) 

2.  A  debtor  may  fortify  himself  againjat 
the  coming  suit  of  his  creditor  by  the  pur- 
chase of  any  cross-demands,  which  may  bo 
countcrclaimcd  when  that  suit  shall  come, 
and  between  them  an  assignee  hns  no  stand 
ing  until  he  shall  have  given  notice  of  th»> 
assignment.  (St  Louis  Nat.  Bank  v. 
Gay,  101  Cal.  286.) 

3.  In  an  action  upon  a  promissory  note,  a 
defendant  may  set  np  a  counterclaim  for  nn 
indebtedness  upon  an  account  for  nursery 
stock,  consisting  of  fruit  trees  and  grape- 
vines eaten  up  and  destroyed  by  the  hogs, 
cattle,  and  horses  of  the  plaintiffs,  before  the 
commencement  of  the  action,  which  the 
plaintiffs  promised  and  agreed  to  pay  to  the 
defendant.    (Poly  v.  Williams,  101  Cal.  048.1 

4.  While  a  counterclaim  sounding  in  ton 
cannot  be  set  up  as  a  defense  to  an  action 
arising  upon  contract,  yet  a  promise  or 
agreement  to  pay  a  stated  sum  of  money  in 
full  satisfaction  of  damages  resulting  from 
a  tort  becomes  a  matter  arising  upon  con- 
tract, and  as  such  may  be  properly  pleaded 
as  a  counterclaim  to  an  action  founded 
upon  contract.  (Poly  v.  Williams,  101  Cal. 
648.) 

5.  Proof  of  an  express  promise  or  agree- 
ment is  necessary  in  order  to  sustain  such 
counterclaim.  (Poly  v.  Williams,  101  Cal. 
648.) 

6.  In  an  action  to  recover  promised  com- 


pensation for  the  drying  of  prunes  the  de 
fendants  may  counterclaim  damages  sus- 
tained by  reason  of  the  negligence  and  want 
of  skill  of  the  plaintiff  in  the  performance 
of  the  contract,  whereby  the  prunes  were 
Injured.  (Thomas  Fruit  Co.  v.  Start,  107 
Cal.  206.) 

7.  A  counterclaim  by  the  owner  of  a 
building  against  the  contractor  for  the  ex- 
pense of  keeping  the  structure  in  repair  dur- 
ing the  period  of  one  year  after  completion, 
as  required  by  the  contract,  is  not  suffi- 
ciently pleaded  by  an  averment,  made  after 
the  period  of  one  year  had  elapsed,  that  the 
owner  will  be  required  to  expend  more  than 
the  sum  specified  for  that  purpose.  (First 
Nat.  Bank  of  Bridgeport,  Ohio,  v.  Perris 
Irrig.  Dlst.,  107  Cal.  55.) 

COUNTIES. 

Ordinances.    See  Ordinances. 

Licenses.    See  Licenses. 

Kings  County.    See  Kings  County. 

Boundaries  of,  survey  of.    See  Surveys. 

Consolidated  cities  and  counties.  See  Mu- 
nicipal Corporations,  I. 

Conflicting  Jurisdictions.  See  Jurisdiction. 
11. 

Ordinances,  conflict  between  city  and 
county.    See  Ordinances,  III. 

Auditors.    See  Auditors. 

County  clerk  cannot  bind  county  to  print 
great  raster.    See  County  Clerk,  1. 

Supervisors.    See  Supervisors. 

County  bonds.    See  Bonds,  II. 

Public  works.    See  Public  Works. 

New,  effect  of  dn  venue.    See  Venue. 

New,  formation  of  Kings  County,  and 
rights  on.    See  Kings  County. 

New,  residence  of  Juror  on  formation  of. 
See  Jury  and  Jurors,  18. 

New,  Jurisdiction  over  offenses.  See 
Criminal  Law,  4. 

New,  Judicial  notice  of.  See  Judicial  No- 
tice, 7. 

1.  The  board  of  supervisors.  In  determin- 
ing what  is  the  population  of  a  county,  out 
of  the  territory  of  which  a  new  county  has 
been  organized,  is  not  limited  to  an  inquiry 
as  to  what  was  the  population  within  its 
present  boundaries  as  shown  by  the  last 
federal  census,  notwithstanding  sections  10 
and  162  of  the  County  (government  Act 
make  the  census  of  1890  controlling  as  to 
the  classification  of  the  several  counties  of 
the  state  as  they  then  existed;  and  the  lan- 
guage of  section  235,  in  which  no  reference 
is  made  to  the  census,  is  to  be  construed  as 
intentionally  requiring  the  board  to  deter- 
mine the  population  of  the  county  as  it  ex- 
isted at  the  time  of  the  creation  of  the  new 
county,  and  not  its  population  as  ascertain- 
ed by  the  federal  census.  (Kumler  v.  Board 
of  Supervisors  of  San  Bernardino  County, 
103  Cal.  393.) 

2.  Section  235  of  the  County  Government 
Act,  which  provides  that  when  the  popula- 
tion of  an  existing  county  shall  have  been 
reduced,  by  reason  of  the  creation  of  any 
new  county  from  the  territory  thereof,  be- 
low the  class  and  rank  first  assumed  under 
that  act.  It  should  be  the  duty  of  the  board 
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of  supenrisors  of  such  county  to  designate 
by  order  the  class  to  which  such  county  has 
been  reduced  by  reason  thereof,  Is  not  In 
conflict  with  section  5  of  article  XI  of  the 
constitution,  which  requires  the  legislature 
to  classify  the  counties  by  population,  and 
does  not  delegate  to  the  board  of  supervis- 
ors the  power  to  classify  counties;  but  sim- 
ply in  effect  authorizes  them  to  find  out  and 
determine,  as  a  fact,  how  many  people  are 
left  within  the  boundaries  of  the  old  coun- 
ty after  the  new  county  is  created,  and 
when  this  fact  is  found,  which  is  not  a  leg- 
islative act,  the  classification  follows  as  de- 
clared by  the  statute.  (Kumler  v.  Board  of 
Supervisors  of  San  Bernardino  County,  103 
Cal.  a93.) 

3.  The  proYisions  of  section  5  of  article 
XI  of  the  constitution  authorizes  a  classifi- 
cation of  counties  only  for  the  puiijose  of 
regulating  the  compensation  of  county  offi- 
cers according  to  their  duties,  and  this  pur- 
pose Is  not  promoted  nor  affected  in  any  de- 
gree by  the  provision  for  collecting  a  per- 

^  centage  upon  the  inventory  value  of  the  es- 

'  tates  of  deceased  persons,  which  is  required 

to  be  paid  into  the  county  treasury  for  the 

use  of  the  county.    (Bloss  v.  Lewis,  109  Cal. 

493.) 

4.  The  County  Government  Act  is  a  gener- 
al law,  and  as  such  must  have  a  uniform 
operation;  and  the  provision  for  the  classi- 
fication of  counties  under  section  5  of  arti- 
cle XI  of  the  constitution  only  permits  them 
to  be  classified  for  the  puipose  of  regulat- 
ing the  compensation  of  public  ofllcers 
therein  enumerated,  but  In  all  other  re- 
spects the  legislature  is  required  to  estab- 
lish a  system  of  county  government  which 
shall  be  uniform  throughout  the  state. 
(Turner  v.  County  of  Siskiyou,  109  Cal.  332.) 

5.  The  constitution  authorizes  the  classi- 
fication of  counties  for  the  purpose  of  fixing 
the  compensation  of  officers  in  each  class, 
and  It  Is  the  province  of  the  legislature  to 
determine  how  many  and  what  classes  may 
be  necessary  for  that  purpose;  and  a  law 
fixing  such  compensatior  'n  all  the  counties 
of  a  specified  class,  as  authorized  by  the 
constitution,  is  neither  a  local  nor  special 
law,  but  Is  a  general  law,  having  a  uniform 
operation,  though  there  be  but  one  county 
in  the  claiBS  specified.  (Summerland  v.  Blck- 
nell.  111  Cal.  567.) 

Act  relating  to  reclassification  of  Is  not 
special,  when.    See  Constitutional  Law,  81. 

6.  Under  sections  48  and  44  of  the  Coun- 
ty Government  Act,  where  the  supervisors 
have  allowed  a  portion  of  a  claim  presented, 
and  rejected  the  remainder,  the  claimant.  If 
disaatisfied  with  the  rejection  of  the  claim 
in  part,  is  required  to  indicate  to  the  super- 
visors his  unwillingness  to  accept  the 
amount  allowed,  and  to  give  them  an  oppor- 
tunity to  again  consider  his  claim  for  final 
action  at  the  next  regular  succeeding  ses- 
sion of  the  board,  and  a  suit  brought  by 
the  claimant  before  such  final  action  Is  had 
by  the  supervisors  upon  the  claim.  Is  pre- 
mature and  cannot  be  sustained.  (Arbios  v. 
County  of  San  Bernardino.  110  Cal.  558.) 

7.  The  county  may  maintain  an  action  to 


restrain  the  collection  of  a  warrant  on  the 
treasurer,  drawn  by  the  supervisors  In  pay- 
ment for  legal  services  rendered  In  assist- 
ance of  the  district  attorney  In  the  prosecu- 
tion of  criminal  cases,  and  while  the  attor- 
neys are  not  necessary  parties  they  are 
proper  parties  to  such  action.  (County  of 
Modoc  V.  Spencer,  103  Cal.  498.) 

8.  The  provision  of  section  18  of  article 
XI  of  the  constitution,  prohibiting  a  county 
from  Incurring  any  Indebtedness  exceeding 
In  any  year  Its  annual  revenue,  'Vlthout 
the  assent  of  two-thirds  of  the  qualified 
electors  voting  at  an  election  to  be  held  for 
that  purpose,"  only  requires  the  assent  of 
two-thirdis  of  such  electors  as  vote  on  the 
proposition  of  incurring  the  Indebtedness; 
and  If  the  proposition  be  submitted  at  a 
general  election,  It  does  not  require  the  as- 
sent of  two-thirds  of  aU  the  electors  who 
voted  thereat.  (Howland  v.  Board  of  Su- 
pervlsora,  109  Cal.  162.) 

9.  The  election  on  the  proposition  of  In- 
curring the  Indebtedness,  although  held  on 
the  same  day  and  at  the  same  place  as  the 
general  election,  in  pursuance  of  the  privi- 
lege given  by  the  act  of  1891.  page  295.  is 
in  legal  effect  a  special  election.  (Howland 
V.  Board  of  Supervisors,  109  Cal.  152.) 

10.  The  further  requirement  of  such  sec- 
tion of  the  constitution,  that  "before  or  at 
the  time  of  Incurring  such  Indebtedness  pro- 
vision shall  be  made  for  the  collection  of  an 
annual  tax  sufficient  to  pay  the  Interest  on 
such  indebtedness  as  it  falls  due,  and  also 
to  constitute  a  sinking  fund  for  the  pay 
ment  of  the  principal,"  does  not  require  that 
at  the  time  of  the  sale  or  issuance  of  bonds, 
or  the  incurrence  of  the  bonded  Indebted- 
ness, a  sinking  fund  or  Interest  tax  be  lev- 
ied. It  only  requires  that  at  or  before  such 
time  provision  shall  be  made  for  their  col- 
lection. (Howland  v.  Board  of  Supervisors, 
109  Cal.  152.) 

Allowance  of  illegal  claims  by  supervis- 
ors.   See  Supervisors,  6. 

Allowance  of,  claim  by  supervisors,  power 
of  auditor.    See  Auditors,  7. 

11.  At  common  law  an  action  does  not  lie 
against  a  county;  and  In  the  absence  of 
some  constitutional  or  statutory  provision 
counties  are  to  be  treated  as  political  divi- 
sions of  the  state,  created  for  convenience, 
and  not  liable  for  damages  caused  by  the 
neglect  of  Its  officers  or  agents.-  (Tyler  v. 
Tehama  County,  109  Cal.  618.) 

Complaint  In  action  against  sufficiency  of. 
See  Elections,  4. 

Interest  not  allowed  against.  See  Inter- 
est, 2,  et  seq. 

Liability  for  printing  lists  of  nominations. 
See  Elections,  II. 

Right  of  to  recover  for  support  of  persons 
convicted  under  city  ordinance.  See  Ordi- 
nances, 28,  29. 

City  is  liable  to  county  for  board  of  pris- 
oners.   See  Municipal  Corporations,  51. 

Liability  for  construction  of  bridge.  See 
Bridges. 

Contract,  liquidated  damages  for  failure 
to  complete.    See  Public  Works,  2. 

County  Government  Act  did  not  repeal  act 
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COUNTIES-COURTS. 


relating  to  sale  of  franchises.  See  Fran- 
chisee, 2. 

Power  of  supervisors  to  employ  special 
counsel.    See  Supervisors,  5,  et  seq. 

Cannot  maintain  action  against  railroad 
for  taxes.    See  Taxation,  33. 

COUNTY  CLERK. 

Failure  to  pay  money  to  successor.  See 
Criminal  Law,  168. 

Justification  of  sureties  before.  See 
Suretyship,  2. 

1.  A  county  clerk  had  no  authority,  as  the 
law  stood  in  1892,  to  bind  the  county  by 
his  contract  to  print  the  Oreat  Register  for 
the  county;  but  the  authority  to  provide 
printed  copies  of  the  Great  Register  was  de- 
volved, by  section  34  of  the  County  Govern- 
ment Act  of  1891,  upon  the  board  of  super- 
visors, who  are  the  chief  legislative  and 
executive  authority  of  the  county.  (Frand- 
zen  V.  County  of  San  Diego,  101  Cal.  317.) 

2.  Deposits  received  by  the  clerk  In  his 
official  capacity  and  under  color  of  his  of- 
fice, if  not  used  In  the  payment  of  fees  ac- 
cruing In  the  cases  In  which  they  were  de- 
posited, or  demanded  by  the  depositors, 
should  be  paid  over  by  the  clerk  to  the  prop- 
er custodian.  (People  v.  Hajniilton,  103  Cal. 
488.) 

COUNTY  GOVERNMENT  ACT. 

Drainage  act  Is  not  rei>ealed  by.  See 
Swamp  and  Overflowed  Lands,  12. 

Does  not  repeal  prior  act,  when.  See 
Statutes,  32. 

COUPONS. 

Endowment.  See  Unincorporated  Asso- 
ciations, V. 

Actions  on  coupons,  when  not  barred. 
See  Statute  of  Limitations,  17. 

Grant  of  right  to  recover  Interest.  See 
Constitutional  Law,  21. 

Interest  on.    See  Bonds,  17. 

COURSES  AND  DISTANCES. 
See  Boundaries. 

COURT  COMMISSIONERS. 

1.  The  statute  of  1880,  amending  section 
259  of  the  Code  of  Civil  Procedure  so  as*  to 
grant  court  commissioners  power  to  take 
acknowledgments  and  proof  of  deeds, 
mortgages,  and  other  Instruments,  was  not 
repealed  by  the  amendment  three  days  af- 
terw'ards  of  section  1181  of  the  Civil  Code, 
omitting  court  commissioners  from  the  list 
of  officers  authorized  to  take  acknowledg- 
ments, there  being  no  inconsistency  be- 
tween the  two  sections;  and  the  implication 
arising  from  the  omission  of  court  commis- 
sioners from  section  1181  of  the  Civil  Code 
Is  not  so  strong  as  to  effect  the  repeal  of 
the  special  provision  concerning  the  power 
of  court  commissioners  In  section  259  of  the 
Code  of  Civil  Procedure.  (Malone  v.  Bosch, 
104  Cal.  680.) 

Foreclosure  sale  through.  See  Mortgages, 
XIII,  8,  a. 

Aoknowledgmont,  (*ourt  commiissioner  may 
take.    See  Homesteads,  14. 


Appointment  of  to  execute  deed.  Set 
Statute  of  Limitations,  21. 

COURTHOUSES. 
See  Public  Works,  1. 

COURTS. 

See  County  Clerk;  Judges;  Justices  of  the 

Peace. 

Jurisdiction  of.    See  Jurisdiction. 

Court  commissioners.  See  Court  Commis- 
sioners. 

Transfer  to  different  department  In  vio- 
lation of  rules,  effect  of.    See  Venue,  II,  3. 

Superior,  assignment  and  transfer  of 
causes.    See  Pleading  and  Practice,  59. 

Amendmieut  of  records.    See  Amendments. 

Records,  power  of  court  to  amend.  See 
Records. 

Term,  amendment  after.  See  Amend- 
ments, 4. 

Disqualllicatlon  of  judges.    See  Judges. 

Prejudicial  conduct  of  Judge.  See  Grim- 
xual  Law,  104. 

Payment  Into  court,  attachment  of  prop- 
erty.   See  Interpleader. 

Payment  into  court  See  Unincorporated 
Associations,  lY,  3. 

Rules  of.    See  Rules  of  Oourt. 

1.  There  is  but  one  superior  court  In  the 
city  and  county  of  San  Francisco,  and  all 
of  the  actions  brought  in  that  court  are 
within  the  same  Jurisdiction,  and  the  entire 
procedure  from  the  commencement  of  the 
action  to  the  execution  of  the  Judgment  ia 
in  one  court;  and  the  Jurisdiction  over  a 
cause,  after  It  has  been  assigned  by  the 
presiding  Judge  to  one  of  the  Judges  of  the 
other  departments  of  the  court  remains 
In  the  same  court  and  neither  the 
Judge  to  whom  it  has  been  assigned,  nor 
the  department  over  which  he  presides,  has 
any  Jurisdiction  distinct  from  that  of  the 
court  In  which  the  action  Is  pending. 
(Brown  v.  Campbell,  110  Cal.  644.) 

2.  The  Jurisdiction  of  causes  Is  vested  by 
the  constitution  in  the  superior  court  and 
not  in  any  particular  Judge  or  department 
thereof,  although  It  provides  that  there  may 
be  as  many  sessions  of  the  court  at  the 
same  time  as  there  are  Judges,  yet,  whether 
sitting  separately  or  together,  the  Judges 
hold  but  one  and  the  same  court,  and  the 
division  Into  departments  Is  purely  Ima^n- 
ary,  and  for  the  conveniences  of  business 
and  of  designation;  and  transferring  a 
cause  from  one  department  to  another  does 
not  effect  a  change  or  transfer  of  the  Juris- 
diction, which  remains  at  all  times  In  the 
court  as  a  single  entity.  (White  v.  Superior 
Court,  110  Cal.  60.) 

3.  The  fact  that  rules  adopted  by  the 
Judges  of  the  superior  court  of  the  city  and 
county  of  San  Francisco  are  violated  by  the 
presiding  Judge  cannot  affect  his  power  to 
distribute  the  business  of  the  court  among 
the  Judges  thereof,  or  affect  the«  Jurisdic- 
tion of  the  court  over  any  cause  assigned  to 
any  department;  nor  is  the  power  of  the  pre- 
siding Judge  exhausted  by  the  original  as- 
signment of  an  action  or  proceeding,  but  a 
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cause  may  be  reassigned  or  transferred, 
eyen  irregularly,  without  Jeopardizing  the 
jurisdiction  of  the  court.  (White  v.  Supe- 
rior Court,  110  Cal.  60.) 

COVENANTS. 

Forfeiture,  covenant  for,  is  strictly  con- 
strued.   See  Forfeiture. 

In  lease.    See  Landlord  and  Tenant,  Y. 

To  return  premises  in  good  condition.  See 
Landlord  and  Tenant,  V. 

Guaranty  of.  See  Landlord  and  Tenant, 
V. 

COYOTES. 

Act  giving  bounty  for  coypte  scalps.    See 
Constitutional  Law,  III,  4. 
Claims  for  scalps.    See  Bounties,  1. 

CREDIBILITY. 

Evidence,  credibility  of.  See  Evidence, 
VIII. 

Witnesses,  credibility  of.  See  Witnesses, 
IV. 

CREDITORS. 

See  Debtor  and  Creditor. 
Notice  to.   See  Estates  of  Deceased  Per- 
sons, II,  L 

CREDITORS'  BILLS. 

Against  stockholders  in  corporation,  Inter- 
vention in.    See  Intervention,  2,  et  seq. 

Attacking  fraudulent  conveyance  by 
means  of.  See  Fraudulent  Conveyances, 
17. 

Allowance  of  costs  and  attorneys'  fees. 
See  Fraudulent  Conveyances,  31. 

1.  The  community  property,  entirely  as- 
signed to  the  wife  in  a  decree  of  divorce, 
may  be  subjected  to  a  creditor's  bill  at  the 
suit  of  a  judgment  creditor  of  the  husband 
for  supplies  purchased  by  the  wife,  for 
which  the  credit  was  given  to  the  husband, 
and  which  were  used  by  the  family  before 
the  action  for  divorce  was  brought,  and 
which  are  referred  to  in  the  wife's  com- 
plaint for  divorce  as  due  and  unpaid  for,  as 
a  predicate  for  seeking  to  have  the  entire 
community  property  set  apart  to  her. 
<Frankel  v.  Boyd,  106  CaL  608.) 

2.  It  is  not  necessary,  in  order  to  maintain 
a  creditor's  bill,  that  the  plaintiff  should 
have  a  specific  lien  upon  the  property 
sought  to  be  held  liable  for  the  satisfaction 
of  his  debt;  the  nature  and  purpose  of  a 
<!reditor's  bill  being  to  enable  the  creditor  to 
Apply  to  the  payment  of  his  debt  the  prop- 
erty of  the  debtor,  which  cannot  be  taken 
in  an  execution  at  iaw,  or  to  aid  the  cred- 
itor in  reaching  property  of  his  debtor  pass- 
ed beyond  the  reach  of  his  creditors  by  or- 
dinary process  of  law.  (Frankel  v»  Boyd, 
106  Cal.  608.) 

3.  A  provision  in  the  judgment  for  relief 
to  other  judgment  creditors,  if  valid  under 
the  pleadings,  refers  only  to  persons  who 
were  judgment  creditors  at  the  time  of  the 
Judgment,  and  not  to  those  who  may  after- 
wards become  such.  (Baines  v.  West  Coast 
Lumber  Co.,  104  Cal,  1.) 

4.  An  averment  in  the  creditor's  bill  that 


plaintiff  sued  on  behalf  of  other  creditors 
who  may  come  in  and  be  made  parties  to 
the  action  is  immaterial  and  redundant  sur- 
plusage. (Baines  v.  West  Coast  Lumber 
Co.,  104  Cal.  1.) 

5.  A  creditor's  bill  brought  by  two  Judg- 
ment creditors  jointly,  to  reach  the  assets 
of  a  corporation,  is  not  demurrable  for  mis- 
joinder of  parties  plaintiff.  (Baines  v.  West 
Coast  Lumber  Co.,  104  Cal.  1.) 

6.  A  judgment  rendered  upon  a  prior  cred- 
itor's bill,  two  years  previous  to  the  filing 
of  a  second  creditor's  bill  by  other  creditors, 
is  not  admissible  in  evidence  to  prove  that 
either  of  the  defendants  was  indebted  to 
the  corporation  when  the  subsequent  com- 
plaint was  filed,  nor  does  it  tend  to  prove 
that  the  corporation  had  failed  to  levy  an 
assessment  aftsr  date  of  the  prior  judg- 
ment; and  it  cannot  be  presumed  that  they 
did  not  pay  their  overdue  debts  to  the  cor- 
poration after  that  date.  (Baines  v.  West 
Coast  Lumber  Co.,  104  CaL  1.) 

CRIMES  AGAINST  NATURE. 

See  Criminal  Law,  XI,  7. 

CRIMINAL  LAW. 

I.  Intent;  Effect  of  Intoxication. 

II.  Jurisdiction  over  Offenses;  Principals 
and  Accessaries. 

III.  Misdemeanors. 

IV.  Repeal  of  Law  or  Ordinance,  Effect 

of. 

V.  Complaint  and  Arrest. 

VI.  Preliminary   Examination   and   Com- 
mitment; Right  to  Counsel. 
VII.  Presentment  by  Grand  Jury. 

VIII.  Indictment  and  Information. 

1.  What  Offense  may  be  Charged. 

2.  Form  of  and  Validity. 

3.  Objection  to  and  Waiver  of;  Set- 

ting AsAde. 

IX.  Arraignment    and    Plea;    Herein    of 
Former  Jeopardy. 

X.  Trial. 

1.  Right  of  Accused  to  Jury  Trial 

and  to  Public  Trial. 

2.  Reading  Indictment. 

3.  EMdence. 

a.  Order  of  Proof. 

b.  Degree  of  Evidence  Requir- 

ed;    Circumstantial      Evi- 
dence. 

c.  Admissions,        Declarations, 

and  Confessions;  State- 
ments in  Prisoa»*.r's  Pres- 
ence. 

d.  Testimony    at     Preliminary 

Examination;  Oonf  routing 
with  Witnesses. 

e.  Evidence  of  Other  Offenses. 

f.  Of  Venue  or  Identity. 

g.  Character  of  Defendant;  Sus- 

picious Acts, 
h.  Relating  to  Arrest,   Conduct 

or  Acts  of  Oflacers;  Kmowl- 

edge  of  OfllcePB;  Mo^ve. 
1.  Testimony  of  Accomplices  or 

Conspirators. 
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J.  Rulings,  when    not    Prejudl 
cial;     Miscellaneous     Ques- 
tions. 
4.  View   of    Premises;  Oonti nuance 
Because  of  Illness  of  Witness. 
6.  Right  to  Fair  Trial;    Prejudicial 
Conduct;    Argument    of    Goun- 
seL 

6.  Instructions. 

7.  Verdict. 

8.  Judgment    and    Sentence;    Com- 

mitment to  Prison  and  Place  of 
Imprisonment. 

XI.  Particular  Offenses. 

1.  Adultery;  Arson. 

2.  Assault. 

8.  Barratry;  Bribery. 

4.  Burglary. 

5.  Compounding  Felony. 

6.  Conspiracy. 

7.  Crime  against  Nature. 

8.  Blection  Laws,  Crimes  against. 

9.  Bmbezzlement. 

a.  What  Constitutes. 

b.  Indictment  for. 

c.  Bvidence,    Instructions    and 

Verdict. 

10.  False     Entries     in     Corporate 

Books. 

11.  False  Pretenses. 

12.  Forgery. 

a.  Nature  of;  What  Constitutes. 

b.  Indictment  for. 

c.  Bvidenoe,    lufitructioins,     and 

Verdict. 
18.  Gambling. 

14.  Homicide. 

a.  Killing  in  Defense  of   Prop- 

erty; Shooting  by  Officer. 

b.  Self-defense. 

c.  Evidence. 

A.  drcumstantlal  Eyidence. 

B.  Facts  Occurring  at  Homi- 

cide. 

C.  Inspecting  Premises;  EtI- 

deace  of  Sound  or  IlluR- 
trating  Cause  of  Shots. 

D.  Character   of  Wounds   or 

Blood. 

E.  Articles  and  Weapons  in 

Defendant's   Possession. 

F.  Relations  of  Parties;   Mo- 

tive, Quarrels,  Threats, 
Conversations,  Declara- 
tions, Dying  Declara- 
tions. 
O.  Evidence  of  Subsequent 
Murder,  Nonprejudicial 
Error. 

d.  Instructions. 

e.  Verdict;  Death  Penalty; 
Place  of  Imprisonment 
Pending  Appeal. 

15.  Incest. 

16.  Larceny. 

17.  Libel. 

18.  Liquor  Laws;  Violation  of. 
Id.  Mayhem. 

20.  Penury. 

21.  Rape. 

22.  Receiving  Stolen  Goods. 

23.  Robbery. 

24.  Seduction. 


25.  Trainwrecking. 

26.  Vagrancy. 

See  Habeas  Corpus. 

Bail.    See  Bail. 

Extniidiition.    See  Extradition. 

Ordinance  conflicting  with  Penal  Code* 
See  Ordinances,  IV. 

Technicalities  urged  against  criminal,  lib- 
erally viewed.    See  Evidence,  69. 

Act  giving  Judge  discretion  as  to  fees  of 
witness  Is  special  and  void,  when.  See  Con- 
stitutional Law,  82,  83. 

Viodatlon  of  game  laws.   <See  Game  Laws. 

Corruption  and  pollution  of  water.  See 
Watercourses,  VII. 

Lottery  tickets.    See  Ordinances,  V,  2. 

Accusation  against  officer  for  misconduct* 
See  Offices  and  Officers,  V. 

Appeal  in  criminal  cases.  See  Appeals, 
IX.  4. 

Defendant  cannot  appeal  from  order  of 
dismissal.    See  Appeals,  27. 

Order  sustaining  demurrer  to  indictment, 
people  may  ttppeal.    See  Appeals,  26. 

Submitting  case  to  another  grand  jury,  ef- 
fect on  right  of  appeal.    See  Appeals,  26. 

Appeals  in  criminal  cases,  effect  of.  See 
Appeals,  168,  et  seq. 

Appeal,  effect  of  on  death  penaky.  See 
Appeals,  169. 

Imprisonment  not  stayed  pending  appeal 
without  certificate  of  probable  cause.  See 
Appeals,  170. 

Presence  of  defendant  is  presumed.  See 
Appeals,  324. 

I.  Intent;   Effect  of  Intoxication. 

Hypnotism.    See  Hypnotism. 

Hypnotism,  evidence  as  to  effect  of.  See 
Hypnotism. 

Insanity  as  a  defense  to  crime.  See  In- 
sanity, V. 

Refusal  of  commission  to  take  testimony 
as  to  insanity,  when  proper.  See  Deposi- 
tions, 1. 

Insane  person,  though  convicted,  cannot 
be  punished.    See  Insanity,  28. 

Felonious  intent,  nature  of.  See  post,  XI, 
16. 

Intent  is  a  natural  element  and  province 
of  Jury.    See  post,  360. 

Felonious  Intent,  question  of  is  for  jury. 
See  post,  311,  815. 

Instruction  as  to  intent.    See  post,  134. 

1.  When  a  specific  intent  is  ap  element  of 
the  offense,  no  presumption  of  law  can  ever 
arise  that  will  decide  the  question  of  intent. 
(People  V.  Johnson,  106  Cal.  289.) 

2.  The  refusal  of  the  court  to  Instruct  the 
jury,  at  the  request  of  the  defendant,  that  If 
the  defendant  was  in  such  a  condition  of 
mind  from  intoxication  at  the  time  of  the 
alleged  commission  of  the  offense  as  to  be 
incapable  of  forming  an  Intent  to  commit 
the  offense,  or  that  he  committed  the  act 
without  being  conscious  thereof,  or  that  the 
jury  entertained  a  reasonable  doubt  as  to 
his  condition  In  those  respects,  they  should 
acquit,  and  the  giving  In  lieu  thereof  of  an 
instruction  in  the  language  of  section  22  of 
the  Penal  Code,  and  a  further  instruction 
that  In  the  charge  of  an  assault  to  commit 


ORiIMINAL  LAW,  I,  II,  III,  IV,  V. 


1:3 


murder  the  specific  intent  to  take  life  Is  a 
necessary  element,  and  that  in  considering 
the  question  whether  the  defendant  is 
guilty  or  not  of  this  offense  they  should  tako 
into  consideration  the  question  of  his  intox- 
ication, as  the  charge  also  inyolyed  the 
charge  of  an  assault  with  a  deadly  weapon 
and  that  in  such  last  charge  no  specific  in- 
tent is  necessary  to  constitute  the  crime, 
and  hence  as  to  that  charge  the  question  of 
intoxication  was  improper  to  be  considered, 
is  not  erroneous.  (People  v.  Gordan,  103 
Gal.  568.) 

II.  Jurisdiction    over    Offenses;    Principals 

and  Accessaries. 

Complaint  must  show  jurisdiction.  See 
post,  12. 

Jurisdiction  oyer  crime  of  burglary.  See 
post,  XI,  4. 

Jurisdiction  oyer  misdemeanor.  See  post, 
III. 

Offense  committed  upon  car  in  transit 
See  post,  XI,  7. 

3.  The  mere  ownership  by  the  United 
States  of  land  or  property  within  the  county 
does  not  show  any  federal  jurisdiction  oyer 
crimes  committed  upon  it.  unless  the  own- 
ership is  shown  to  haye  been  acquired  by 
purchase  with  the  consent  of  the  legisla- 
ture, or  under  the  power  of  eminent  domain 
authorized  by  the  legislature.  (People  y. 
Collins,  105  Cal.  604.) 

Indictment  need  not  negatiye  federal  jur- 
isdiction.   See  post,  27,  28. 

4.  A  newly  created  county  has  jurisdic- 
tion of  a  defendant  charged  with  the  com- 
mission of  an  offense  prior  to  the  creation 
of  the  new  county,  and  upon  territory 
within  its  boundary  lines;  and  the  fact  |hat 
at  the  date  of  the  creation  of  the  new 
county  a  prosecution  of  the  offense  was 
pending  against  him  in  the  old  county  is  no 
bar  to  a  prosecution  in  the  new  county, 
where  the  former  proeecutlon  was  dis- 
missed prior  to  the  commencement  of  the 
prosecution  in  the  new  county,  and  no 
jeopardy  had  attached  prior  to  the  dis- 
missal.   (People  y.  Stokes,  103  Cal.  193.) 

5.  It  is  proper  to  instruo.t  the  jury  that  a 
person  named  was  not  an  accomplice  with 
the  defendant,  where  there  is  no  eyidence 
tending  to  proye  that  he  waa  such.  (People 
y.  Sternl>erg,  111  Cal.  11.) 

6.  A  defendant  accused  of  procuring  the 
false  registration  of  another  person  cannot 
complain  of  an  instruction  that  the  person 
registered  and  another  were  accomplices 
with  him,  when  such  declaration  was  asked 
by  him  in  an  instruction  proposed  by  him- 
self, and  was  a  more  fayorable  instruction 
than  he  was  entitled  to.  (People  y.  Stem- 
berg,  111  Cal.  11.) 

III.  Misdemeanors. 

Violation  of  ordinance  and  punishment  of. 
See  Ordinances,  YI. 

Ordinance  making  possession  of  lottery 
tickets  presumptlye  of  guilt  is  yoid.  See 
Ordinances,  V,  2. 

Misdemeanors,  right  of  jury  trial  In  case 
of.    See  Jury  and  Jurors,  6,  7. 


Misdemeanor  in  office,  remoyal  of  officer. 
See  Offices  and  Officers. 
Complaint  for  misdemeanor.    See  post,  10. 

7.  Under  the  constitution  of  1879,  the 
grand  jury  has  no  authority  to  make  a  pre- 
sentment as  a  mode  of  charging  a  person 
with  a  public  offense,  and  as  the  superior 
court  has  no  jurisdiction  to  try  a  misde- 
meanor, and  there  is  no  proyislon  for  a  jus- 
tice's or  police  court  to  try  a  misdemeanor 
prosecuted  by  indictment  or  Information,  a 
presentment  by  a  grand  jury  for  a  misde- 
meanor can  giye  no  authority  for  the  arrest 
of  a  person  charged  therewith,  and  a  person 
so  arrested  will  be  discharged  upon  habeas 
corpus.     (Matter  of  Grosbois,  109  Cal.  445.) 

lY.  Repeal  of  Law  or  Ordinance,    Bffect 

of. 

8.  The  repeal  of  a  penal  statute  without 
a  saying  clause  has  the  effect  to  depriye  the 
court  In  which  a  prosecution  under  the  stat- 
ute is  pending  of  all  power  to  proceed  fur- 
ther In  the  matter.  (Spears  y.  County  of 
Modoc,  101  CJal.  803.) 

9.  Section  829  of  the  Political  Ck>de,  pro- 
yidlng  that  '*the  repeal  of  any  law  creating 
a  criminal  offense"  does  not  bar  proceedings- 
for  the  "punishment  of  an  act  already  com- 
mitted in  yiolation  of  the  law  so  repealed," 
unless  the  intention  to  bar  such  proceedings 
"is  expressly  declared  in  the  repealing  act," 
is  limited  in  its  application  to  the  repeal  of 
a  "law,"  and  does  not  extend  to  the  repeal 
of  a  municipal  ordinance.  (Spears  y.  Coun- 
ty of  Modoc,  IQl  Cal.  303.) 

y.  Complaint  and  Arrest, 
•^ame  in  complaint.    See  post,  129. 

10.  While  the  rule  is  in  force  in  this  state 
requiring  the  conclusion  of  an  indictment  or 
Information  to  be  against  the  form  of  the 
statute,  yet  this  rule  is  not  made  applicable 
by  the  Penal  CJode  to  complaints  for  misde- 
meanors in  justices'  and  police  courts;  and" 
it  is  sufficient  that  such  complaint  sets  forth 
the  offense  charged,  with  such  particulars 
of  time,  place,  person,  and  property,  as  to 
enable  the  defendant  to  understand  dis- 
tinctly the  character  of  the  offense  com- 
plained of,  and  to  answer  the  complaint, 
and  it  is  not  essential  that  such  complaint 
should  include  a  conclusion  contrary  to  the 
form  of  the  statute,  and  the  fact  that  it  in- 
cludes a  conclusion  contrary  to  the  proyl- 
sions  of  a  county  ordinance  does  not  tend 
to  the  prejudice  of  the  substantial  rights  of 
the  defendant,  but  the  defendant  may  be 
punished,  under  the  Penal  Code,  upon  con- 
ylctlon  of  the  offense.  (Ex  parte  Mansfield, 
106  Cal.  400.) 

11.  The  complaint  must  show  that  the  de- 
fendant has  been  guilty  of  some  designated' 
offense;  though  it  need  not  necessarily 
charge  the  offense  with  all  the  technical* 
nicety  of  an  Indictment  or  information;  but 
it  must  state  the  essential  elements  of  the 
crime  to  a  common  certainty.  (People  y. 
Rowland,  111  Cal.  655.) 

12.  A  complaint  for  perjury  alleged  to 
haye  been  committed  in  a  criminal  proceed- 
ing in  a  recorder's  court  which  fails  affirm- 
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atively  to  state  facts  showing  that  the  re- 
iiorder's  court  had  Jurisdiction  of  the  sub- 
ject i^natter  of  the  action  in  which  the  oath 
was  taken,  or  that  the  offense  charged  in 
that  action  was  committed  within  the  jurls- 
•diction  of  the  recorder's  court,  is  insufficient 
as  a  basis  for  an  examination  or  commit- 
ment for  the  crime  of  perjury,  and  a  motion 
to  set  aside  an  information  for  such  crime, 
upon  the  ground  that  the  defendant  had  not 
been  legally  committed  by  a  magistrate, 
should  be  granted.  (People  v.  Howland,  111 
GaL  655.) 

13.  A  police  officer  has  the  right,  -without 
a  warrant,  to  arrest  any  person  in  the  night, 
when  the  officer  has  reasonable  ground  to 
believe  that  such  person  has  committed  a 
felony.    (People  v.  Kilvlngton,  104  Oal.  86.) 

14.  There  is  probable  cause  for  arrest 
when  there  is  such  a  state  of  facts  as  would 
lead  a  man  of  ordinary  care  and  prudence 
to  believe,  or  entertain  an  honest  and  strong 
suspicion,  that  the  person  arrested  is  guilty 
of  the  offense  charged.  (People  v.  Kilvlng- 
ton, 104  Gal.  86.) 

15.  The  question  whether  the  arresting 
officer  had  probable  cause  to  believe,  or  rea- 
sonable ground  for  suspicion,  that  a  felony 
had  been  committed  by  the  deceased  ought 
not  to  be  submitted  to  the  jury,  but  it  is  a 
question  of  law  to  be  determined  by  the 
<;ourt    (People  v.  Kilvlngton,  104  Gal.  86.) 

16.  The  view  at  night  of  a  person  fleeing 
from  one  who  is  shouting  "stop  thief!"  af- 
fords a  police  officer  as  much  reason  to  sus- 
pect or  believe  that  he  may  have  committed 
robbery,  or  burglary,  or  grand  larceny,  as 
to  suppose  that  he  had  merely  committed 
petit  larceny,  and  the  officer  is  justified^ln 
attempting  to  arrest  such  fl^einsr  person. 
(People  V.  Kilvlngton,  104  Gal.  86.) 

Private  person  cannot  arrest  one  for  beg- 
ging.   See  post.  XI,  26. 

Killing,  in  making  arrest.  See  post,  XI, 
14,  a. 

VI.  Preliminary  Examination  and  Gommit- 
ment;  Right  to  Gounsel. 

Power  to  hire  special  counsel.  See  Super- 
visors, 5. 

Deposition  on  preliminary  examination 
admissible  to  impeach  testimony.  See  Wit- 
nesses, 20. 

17.  Under  the  constitution  a  lawyer  who 
is  accused  of  crime  is  equally  entitled  In 
every  stage  In  his  trial  to  the  presence  and 
aid  of  counsel,  and,  where  he  is  refused  the 
continuance  of  a  preliminary  examination 
for  the  purpose  of  enabling  him  to  employ 
counsel,  the  preliminary  examination  is  ille- 
gal, and  an  information  based  thereon 
should  be  set  aside.  (People  v.  Napthaly, 
105  Gal.  641.) 

18.  Where  the  defendant  was  a  lawyer, 
and  asked  for  a  continuance  of  his  prelimin- 
ary examination  to  procure  counsel,  the 
fact  that  he  asked  for  the  continuance  is 
evidence  of  his  knowledge  of  his  right  there- 
to, and  waived  the  necessity  of  his  being  in- 
formed thereof  by  the  magistrate.  (Peo- 
ple V.  Napthaly,  105  Gal.  641.) 


19.  A  motion  to  set  aside  an  information 
against  a  defendant  accused  of  murder, 
upon  the  ground  that  he  had  not  been  com- 
mitted by  a  magistrate,  upon  an  affidavit  to 
the  effect  that  he  was  a  native  of  Germany 
and  had  a  very  limited  knowledge  of  the 
English  language,  and  did  not  know  that 
he  had  a  right  to  counsel  at  the  preliminary 
examination,  and  did  not  hear  or  under- 
stand the  magistrate  to  Inform  him  that  he 
had  such  right,  is  properly  overruled,  where 
it  appears  from  the  record  of  the  proceed- 
ings of  the  preliminary  examination  that 
the  defendant  was  fully  Informed  of  his 
rights^  and  stated  to  the  committing  mag- 
istrate that  he  desired  no  counsel  and  was 
then  ready  to  have  the  examination  proceed, 
and  the  answers  of  the  defendant  to  the 
interrogatories  put  to  him  by  the  magis- 
trate indicate  a  full  comprehension  on  his 
part  of  the  proceedings  before  the  magis- 
trate.   (People  V.  Young,  108  Gal.  8.) 

20.  Where  an  information  was  dismissed 
by  the  trial  court  on  the  ground  that  the 
defendau^t  had  not  been  legally  committed 
by  a  magistrate  and  It  appeared  that  the 
only  irregularity  in  the  proceedings  before 
the  magistrate  consisted  in  his  failure  to 
make  a  proper  indorsement  of  the  commit- 
ment upon  the  complaint  at  the  conclusion 
of  the  examination,  it  was  proper  for  the 
trial  court  to  order  that  the  papers  be  sent 
back  to  the  magistrate  for  proper  indorse- 
ment without  another  preliminary  examin- 
ation, and  that  upon  return  of  the  same 
the  district  attXMrney  should  file  another  In- 
formation.   (People  V.  Lane,  101  Gal.  513.) 

Testimony  taken  at  preliminary  examin- 
ation, admissibility  of.    Soe  post,  X,  3,  d. 

VII.  Presentment  by  Grand  Juiy. 

21.  Under  the  constitution  of  1879  the 
grand  jury  has  no  authority  to  make  a 
presentment  as  a  mode  of  charging  a  per- 
son with  a  public  offense.  (Matter  of  Gros- 
bols,  109  Gal.  445.) 

22.  The  provisions  of  the  Penal  CJode, 
properly  adopted  under  the  former  consti- 
tution respecting  presentments  by  the 
grand  Jury,  were  abrogated  by  the  conti- 
tutlon  of  1879.  (Matter  of  Grosbois,  100 
Gal.  445.) 

Presentment  for  misdemeanor  by  grand 
jury.    See  ante.  III. 

VIII.  Indictment  and  Information. 
1.  What  Offense  may  be  GSiarged. 

23.  The  complaint  lodged  with  the  mag- 
istrate constitutes  the  basis  of  the  prosecu- 
tion, and  the  defendant  may  t>e  informed 
against  and  tried  for  any  offense  charged  In 
the  complaint  or  included  therein,  but  be- 
yond that  limitation  the  prosecution  cannot 
go,  and  if  the  complaint  is  insufficient  to 
charge  a  public  offense,  no  information 
thereon  can  be  sustained.  (People  v.  How- 
land,  111  Gal.  655.) 

24.  The  district  attorney  filing  an  in- 
formation must  confine  himself  to  the  rec- 
ord of  commitment,  and  is  not  justified  in 
placing  therein  any  element  of  the  offense. 
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the  information  of  which  he  has  obtained 
from  outside  sources;  and  he  has  no  author* 
ity  to  disre^rd  the  commitment,  and  cull 
from  the  evidence  taken  at  the  prelimin- 
ary examination  any  offense  not  included 
in  the  complaint  upon  which  the  defendant 
was  charged  and  examined.  (People  v. 
Christian,  101  Oal.  471.^. 

25.  Whenever  a  defendant  is  informed 
against  for  an  offense  different  from  that 
charged  in  the  complaint  upon  which  he 
was  examined,  and  which  is  not  included 
therein  he  has  had  no  examination  for 
that  offense,  and  is  entitled  to  have  the  in- 
formation set  aside,  upon  the  ground  that  he 
has  not  been  legally  committed.  (People  v. 
Christian,  101  Cal.  471.) 

2.  Form  of  and  Validity. 

Information,  variance  in  name.  See 
Names. 

Indictment,  time  of  service  of  grand  jury. 
See  Jury  and  Jurors,  41. 

Indictment  for  particular  offense.  See 
Particular  Offense,  post,  XI. 

Indictment  does  not  charge  but  one  of- 
fense, when.    See  post,  146. 

Indictment  for  trainwrecking  does  not 
charge  two  offenses,  when.  See  post,  XI,  26. 

Indictment  charging  forgery  and  passing 
note  states  single    offense.     See  post,  228. 

Variance  between  name  In  complaint  and 
indictment.    See  post,  129. 

2(i  An  information  must  contain  that 
which  shows  on  its  face  that  a  crime  has 
been  committed  by  the  accused,  and  if  the 
matters  charged  in  it  are  as  consistent  with 
the  innocence  of  the  accused  a^  with  his 
guilt,  the  presumption  of  his  innocence  will 
overcome  the  accusation  of  guilt,  and  the 
accused  is  not  to  be  subjected  to  a  trial  of 
the  charge.  (People  v.  Bppinger,  105  Cal. 
36.) 

27.  The  jurisdiction  of  the  state  being 
general  over  persons  within  its  limits,  and 
that  of  the  United  States  being  exceptional 
over  places  purchased  for  specified  uses  of 
the  general  government,  it  la  not  necessary, 
in  an  indictment  or  information  in  the  state 
conrts,  to  negative  the  ji\fisdiction  of  the 
federal  courts,  but,  if  the  federal  courts 
have  exclusive  jurisdiction  over  the  offense, 
it  is  matter  of  defense  simply.  (People  v. 
Collins,  105  Cal.  504.) 

28.  Where  the  Information  alleges  that 
the  offense  of  murder  was  committed  in  the 
dty  and  county  of  San  Francisco,  the  fact 
that  It  does  not  allege  that  it  was  not  com- 
mitted within  excepted  limits  over  which 
the  superior  court  has  no  jurisdiction,  and 
over  which  the  United  States  courts  have 
exclusive  jurisdiction,  does  not  render  the 
Information  defective,  but,  if  the  offense 
was  committed  within  the  excepted  terri- 
tory, it  is  matter  of  defense  to  be  specially 
pleaded  by  the  defendant.  (People  v.  Fred- 
ericks, 106  Oal.  554.) 

29.  Where,  in  defining  an  offense,  the 
statute  enumerates  a  series  of  acts,  either 
of  which  separately,  or  all  together,  may 
constitute  the  offense,  all  such  acts  may  be 
charged   in   a  single  count,   and,    notwith- 


standing each  act  may  by  itself  constitute 
the  offense,  all  of  them  together  do  no  more. 
(People  V.  .Leyshon,  108  Cal.  440.) 

30.  When  a  statute  forbids  and  makes 
punishable  the  doing  of  either  of  several 
acts,  an  indictment  or  information  on  such 
a  statute  may  allege  in  a  single  count  con- 
junctively that  the  defendant  at  the  same 
time  did  as  many  of  the  forbidden  things  as 
the  pleader  chooses,  and  the  pleading  will 
not  be  double;  but  the  offense  will  be  es- 
tablished at  the  trial  by  proof  of  any  one  of 
them;  and  it  is  Immaterial  that  a  different 
intent  may  accompany  one  of  the  acts  from 
that  accompanying  the  other  acts  specified. 
(People  V.  Thompson,  111  Cal.  242.) 

31.  Where  an  offense  Is  charged  in  the  in- 
formation in  the  language  of  the  statute  the 
information  is  in  substantial  compliance 
with  the  requirements  of  the  code,  and  a  de- 
murrer thereto  is  not  well  taken.  (People 
V.  Frlgerio,  107  Cal.  151.) 

32.  In  this  state  an  indictment  or  infor- 
mation is  sufficient,  if  the  language  of  the 
statute  is  substantially  followed,  and  the 
facts  constituting  the  offense  are  stated  In 
such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  in- 
tended.   (People  V.  Patterson,  102  Cal.  239.) 

33.  While  many  offenses  may  be  charged 
in  the  strict  language  of  the  statute,  yet  a 
defendant  is  entitled  to  be  apprised  with 
reasonable  certainty  of  the  nature  and  par- 
ticulars of  the  crime  charged  against  him; 
and,  where  the  statute  enumerates  separate 
and  distinct  acts,  the  commission  of  each  or 
any  of  which  constitutes  the  crime  contem- 
plated by  the  statute,  the  pleading  must 
charge  the  commission  of  the  particular  act 
or  acts  upon  which  the  crime  is  based,  and 
it  is  for  the  court  to  say  whether  or  not  the 
act  charged  comes  within  either  of  the 
classes  enumerated  in  the  statute.  (People 
V.  Lee,  107  Cal.  477.) 

34.  The  general  rule  that  an  indictment  is 
sufficient  if  it  substantially  follows  the  lan- 
guage of  the  statute  prohibiting  the  offense 
charged  does  not  apply  to  a  case  where  par- 
ticular circumstances  of  the  offense  are  nec- 
essary to  constitute  a  complete  offense,  but 
only  applies  when  such  statute  defines  or 
describes  the  acts  which  constitute  the  par- 
ticular offense;  and  It  is  not  sufficient  to 
follow  the  general  words  of  section  165  of 
the  Penal  Code,  providing  that  "every  per- 
son who  gives  or  offers  a  bribe"  to  one  of 
several  officers  named,  etc.,  is  punishable  in 
a  certain  manner;  but  »l  is  ei«sential  that 
the  acts  constituting  the  bribe,  as  defined 
In  subdivision  6  of  section  7  of  the  Penal 
Code,  be  specified  with  reasonable  certain- 
ty, so  as  to  enable  the  defendant  to  answer 
the  specific  charge  described  in  section  V 
as  constituting  the  offense  of  bribery.  (Peo- 
ple V.  Ward,  110  Cal.  369.) 

35.  Where  an  Information  charges  the  of- 
fense to  have  been  committed  at  a  date  sub- 
sequent to  its  filing,  but  alleges  in  terms  that 
the  acts  charged  were  committed  prior  to 
the  day  of  its  filing,  and  in  the  same  year, 
thus  bringing  the  offense  without  the  bar  of 
the  statute  of  limitations,  the  particular  date 
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alleged  in  the  information  is  not  material  to  Granting  of  time  to  plead  after  demurrer 

the  sufficiency  of  the  charge,  and  the  appar-  overruled.    See  post,  48. 

ent    mistal^e    in  the    stating  of  the  dates  44.  An  order  setting  aside  an  indictment 

might  have  been  corrected  by  the  trial  court,  does  not  operate  as  an  acquittal  of  the  de> 

and  is  not  such  an  irregularity  as  will  Jus-  fendant  for  the  offense  therein  charged,  and 

tify  a  new  trial  of  the  action.    (People  y.  is  not  a  bar  to  his  further  prosecution  for 

Dinsmore,  102  GaL  881.)  the  same  offense  by  indictment  or  informa- 

80.  The    Penal    Code    only    requires   the  ^^?:  ,lp^  P^^^e  Foss.  1^  Gal.  347.) 

names  of  witnesses  to  be  indorsed  upon  an  Mistrial    under    defective    information  is 

indictment,    and    does    not    require    them  ^^*  ^  acquittal.    See  post,  52. 
to     be     indorsed     upon     an     information, 

and     the    .list     of     witnesses     mentioned  ix.  Arraignment    and     Plea;     Herein    of 

in    section    988    of    the  Penal   Gode   can  Former  Jeopardy, 

apply  only  to   an  arraignment  in  a    case  .-   ,,-.,         ,.        ,     .         .  .. *          _.    ^ 

where  there  has  been  ai  indictment;    and  ^^:  ^^1%^^  minutes  of  the  court  show 

a  defendant  cannot  object  to  being  required  ^^  the  defendant  was  arraigned  upon  an 

to  plead  to  an  information  upon  the  ground  J^i^^rmation  charging  fo^e^.  whereas,  in 

that  there  was  not  read  to  him  at  the  time  l^^,^"^  "P^"  ^  i?f  <^^.^,  char^ 

of  his  aUeged  arraignment  a  list  of  wit-  ***°^  "^^  S^^'^^^^t  ^^^^^"«  mstrument,  a 

nesses.    (People  v.  Neary,  104  Gal.  373.)  ^^gf  ^^  ^^^^  indictment  was  given  to  him. 

««  «rJ  whereby  he  was  fully  informed  of  the  na- 

37.  vvhere  an  indictment  contains  two  ture  of  the  charge  against  him,  and  an- 
counts,  one  of  which  is  bad  and  the  other  swered  to  it  by  his  pleas,  the  ministerial 
good,  and  the  trial  court  holds  them  both  to  irregularity  in  the  minutes  does  not  affect 
be  good,  and  admits  evidence  under  both  any  substantial  right  of  the  defendant,  and 
counts,  and  a  verdict  of  guilty  is  rendered  is  not  ground  for  reversal  of  a  Judgment  of 
upon  both  counts,  and  Judgment  pro-  conviction.  (People  v.  Bppinger,  109  GaL 
nounced   thereon,   such    Judgment   Is  erro-  294.) 

^^Hf:  Ao^/.°?".?LV^  reversed.    (People  v.  4^.  where  the  defendant  in  a  crlmlnaf  ac- 

»mitn.  lUrf  cai.  &e3.)  ^^^^  interposes  a  plea  of  "not  guilty"  of  the 

38.  In  the  absence  of  a  special  demurrer,  charge  as  stated  in  the  information,  such 
ambiguities  and  uncertainties  in  an  infer-  plea  entered  in  the  minutes  of  the  court  is 
mation  in  a  criminal  case  are  not  fatal  to  a  subcrtantlally  in  the  form  described  byseotl<m 
Judgment  of  conviction.    (People  v.  Nesbit,  1107  of  the  Penal  Gode,  which  requires  a 

102  Gal.  327.)  plea  of  not  guilty  to  state  substantially  that 

39.  Where  a  defect  in  an  indictment  or  in-  "thedefendant  pleads  ilhnt  he  is  not  gnlUyof 
formation  is  merely  technical,  and  does  not  the  offense  charged."  (People  v.  Wallace, 
affect  ^he  substantial  rights  of  the  parties,  101  Gal.  281.) 

a  Judgment  of  conviction  will  not  be  re-  47.  Where  a  plea  of  not  guilty  in  a  crim- 

versed  by  reason  of  such  defect.    (People  t.  inal  case   is   withdrawn,  and   a   demurrer 

Hitchcock,  104  Gal.  482.)  interposed   to    the  indictment,  which    was 

40.  Where  the  forged  order  is  signed  overruled,  and  time  granted  to  the  defend- 
Franls  "Grushes,"  and  the  information  al-  '^^  *o  plead,  a  trial  and  conviction  of  the 
leges  that  it  was  forged  with  intent  to  de-  defendant  without  a  new  plea  cannot  be 
fraud  one  Frank  "Crusius,"  there  Is  no  ma-  sustained.  (People  v.  Monaghan,  102  Gal. 
terial  variance  or  difference  in  the  names  ^29.) 

within  the  doctrine  of  idem  sonans;  and  a  48.  The  granting  of  time  to  plead  after 

demurrer  to  the  information  on  acoount  of  the  demurrer  was  overruled  must  be  pre- 

such  variance  Is  properly  overruled.    (Peo-  sumed  to  have  been  upon  the  application  of 

pie  V.  James,  110  Gal.  155.)  the  defendant,   and   raises   a   presumption 

tbat  he  was  not  Vieu  prepared  to  plead  not 

3.0biect.on    to    and    Wa.ver    of;    Settin,  ^S^-JSi  ^tS^  fh^Trl^Z^pl^^Vn^ 

^  guilty  was  then  to  stand  as  his  plea.    (Peo- 

AmblgTiitles    amd    uncertainties    are    not  pie  v.  Monaghan,  102  Gal.  229.) 

*^,^VJ^S?^^^™^-^^^J^®'  38.  49   Tbe  provision  of  section  1011  of  the 
r>efect  In  Indictment  is  not  fatal  where  no  p^^^l  Gode  for  a  Judgment  where  the  de- 
demurrer,  when.    See  post,  218.  fendant  declines  to  plead,  after  his  demur- 

41.  The  failure  of  a  count  in  an  informa-  rer  is  dlBallowed,  cannot  support  the  legality 
tlon  to  state  an  offense  Is  a  defect  which  Is  of  a  trial  and  Judgment  eDitesed  upon  a  ver- 
not  waived  by  a  failure  to  demur,  but  may  diet  without  a  plea.  (People  v.  Monaghan, 
be  raised  at  any  time.    (People  v.  Smith,  102  Gal.  229.) 

103  Cal.  563.)  .50.  Judgment      cannot      be     pronounced 

42.  Substantial  defects  in  an  information  against  the  defendant  under  section  1011  of 
are  not  waived  by  failure  to  demur,  and  are  the  Penal  Gode,  unless  he  in  foot  declinea  to 
ground  for  a  motion  In  arrest  of  Judgment,  plead  after  his  demurrer  is  overruled,  and 
(People  V.  Ross,  103  Cal.  425.)  cannot  be  rendered  upon  mere  omission  to 

43.  Where  no  demurrer  to  an  information  ^^^^^'  (I'eople  v.  Monaghan,  102  Cal.  229.) 
Is  interposed,  all  objeotions  thereto,  except  51.  The  absolute  requirement  of  the  law 
that  the  facts  stated  do  not  constitute  a  that  the  accused  must  plead  personally  to 
public  offense,  are  waUed.  (People  v.  the  indictment  on  arraignment  cannot  be 
Bryon,  103  Cal.  075.)  cured  by  the  fact  that  he  was  brought  into 
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court  and  tried  without  objection.    (People 
▼.  Monaghan,  102  GaL  229.) 

52.  Where  a  defendant  accused  of  crime 
has  been  conylcted  of  the  same  ofTense  un- 
der an  Information  which  the  appellate  court 
held  to  be  defectiye,  and  to  Justify  a  motion 
in  arrest  of  judgment,  the  mistrial  under 
the  defective  information  cannot  operate  as 
an  acquittal,  or  as  a  bar  to  further  pro- 
ceedings under  a  subsequent  proper  indict* 
ment  by  the  grand  jury  for  the  same  of- 
fense.   (People  y.  Eppinger,  100  Gal.  294.) 

Def%nse  of  former  adjudication  does  not  go 
to  jurisdiction.    See  Gontempt,  8. 

Arrest  of  judgment  as  an  acquittal.  See 
post,  121. 

Dismissal  of  prosecution  on  formation  of 
new  county.    See  ante,  4. 

Order  setting  aside  indictment  is  not 
an  acquittal  and  is  no  bar.    See  ante,  44. 

X.  TriaL 

1.  Right  of  Accused  to  Jury  Trial  and  to 

Public  Trial. 

Waiver  of  jury  in  criminal  case.  See 
Jury  and  Jurors,  7. 

53.  The  legislature  may  provide  for  sum- 
mary proceedings  in  the  police  court,  with- 
out a  jury,  in  cases  of  such  petty  offenses  as 
were  thus  provided  for  in  certain  early  Eng- 
lish statutes,  and  in  cases  which  are  intrin- 
sioally  of  a  similar  nature  and  degree,  and 
vagrancy  is  one  of  such  offenses,  for  a  sum- 
mary trial  of  which  without  a  Jury  the  legis- 
lature might  provide  by  a  general  law.  (In 
re  Fife,  110  Gal.  8.) 

54.  A  defendant  accused  of  crime  has  a 
constitutional  right  to  a  public  trial,  and  an 
order  made  against  the  objection  of  the  de- 
fendant excluding  from  the  courtroom  dur- 
ing the  trial  of  the  case,  all  persons  except 
the  officers  of  the  court  and  the  defendant  is 
prejudicial  error,  which  is  ground  for  a  new 
trial.    (People  v.  Hartman,  103  Gal.  242.) 

55.  The  fact  that  the  officers  of  the  court 
were  allowed  to  be  present  in  no  way  made 
the  trial  public.  (People  v.  Hartman,  103 
GaL  242.) 

56.  The  requirement  of  a  public  trial  is 
for  the  benefit  of  the  accused,  that  the  pub- 
lic may  see  that  he  is  fairly  dealt  with,  and 
not  unjustly  condemned,  and  that  the  pres- 
ence of  Interested  spectators  may  keep  his 
triers  keenly  alive  to  a  sense  of  their  re- 
sponsibility, and  to  the  importance  of  their 
functions;  and  the  requirement  is  fairly  ob- 
served if  without  partiality  or  favoritism  a 
reasonable  proportion  of  the  public  is  suffered 
to  attend,  notwithstanding  that  those  per- 
sons whose  presence  could  be  of  no  service 
to  the  accused,  and  who  would  only  be 
drawn  hither  by  a  prurient  curiosity,  are 
excluded  altogether.  (People  v.  Hartman, 
103  Gal.  242.) 

57.  Where  a  defendant  is  denied  the  con- 
stitutional right  of  a  public  trial  he  is  pre- 
sumed to  be  prejudiced,  and  the  burden  is 
not  upon  him  to  show  injury  by  reason  of 
the  deprivation;  and  when  a  defendant  has 
been  deprived  of  any  constitutional  right 
he  has  not  had  that  fair  and  impartial  trial 


to  which  he  is  entitled,  however  bad  and 
degraded.  (People  v.  Hartman,  108  GaL 
242.) 

58.  The  trial  should  be  public  in  the  or^ 
dinary  common-sense  acceptation  of  the 
term,  and  the  doors  of  the  courtroom  should 
be  kept  open,  and  the  public  are  entitled  to 
be  admitted  with  due  regard  to  the  size  of 
the  courtroom,  the  conveniences  of  the 
court,  the  right  to  exclude  objectionable 
charters  and  youth  of  tender  years,  and 
to  do  other  things  which  may  facilitate  the 
proper  conduct  of  the  trial.  (People  v.  Hart- 
man, 103  Gal.  242.) 

59.  Section  125  of  the  Gode  of  Givil  Pro- 
cedure applies  exclusively  to  civil  cases,  and 
has  no  reference  to  the  trial  of  a  criminal 
case.    (People  v.  Hartman,  103  Gal.  242.) 

2.  Beading  Indictment 

60.  Where  an  indictment  is  directed  against 
a  defendant  by  his  true  name,  and  also  by  a 
number  of  pseudonyms,  and  charges  him 
with  the  conviction  of  prior  offenses  under 
each  of  such  names,  it  is  not  error,  in  read- 
ing the  indictment  to  the  jury,  to  also  read 
to  them  such  list  of  pseudonyms,  although  the 
part  of  the  indictment  containing  the  avcir- 
ments  of  prior  convictions  was  not  read  be- 
cause the  defendant  admitted  them.  (People 
V.  Maroney,  100  Gal.  277.) 

■  ? 

8.  Evidence, 
a.  Order  of  Proof. 

61.  Under  section  1094  of  the  Penal  Gods 
It  is  within  the  sound  discretion  of  the  court 
to  depart  from  the  order  of  evidence  pie- 
scribed  in  section  1093  of  the  same  code,  and 
the  action  of  the  court  wiU  not  be  disturbed 
upon  appeal  unless  there  has  been  an  abuse 
of  discretion.  (People  v.  Gordan,  103  Gal. 
568.) 

b.  Degree   of  Evidence  Requited;  Glrcum- 
Rtantlal  Evidence. 

Evidence  In  particular  offense.  See  Parti- 
cular Offense,  post,  XI. 

Instruction  as  to  reasonable  doubt  and 
burden  of  proof.    See  post,  113. 

62.  The  law  requires  only  a  belief  In  the 
minds  of  the  jurora  to  that  degree  of  moral 
certainty  which  excludes  all  reasonable 
doubt  of  the  guilt  of  the  accused;  and  an  in- 
struction that  there  must  be  a  conviction 
in  their  minds  so  perfect,  complete,  and  un- 
conditional as  to  exclude  the  possibility  of  a 
doubt,  is  properly  refused.  (People  v.  Smith, 
105  Gal.  676.) 

'  63.  An  instruction  as  to  the  weight  of  evi- 
dence, which  declares  that  the  jury  must  be 
convinced  of  the  guilt  of  the  defendant  to 
an  absolute  moral  certainty,  in  order  to  con- 
vict, is  properly  refused.  (People  v.  Hecker. 
109  Gal.  451.) 

64.  To  warrant  the  inference  of  legal  guilt 
from  circumstantial  evidence,  a  conviction 
in  the  minds  of  the  jurors  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt,  aris- 
ing from  the  evidence  of  the  defendant's 
guilt,  is  sufficient,  and  an  absolute  or  math- 
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ematical  demoostration  of  grullt  la  not  re* 
quired.    (People  v.  Bellamy,  100  CaL  610.) 

65.  Wh4;n  circumstantial  evidence  is  relied 
upon  to  establish  guilt  it  should  be  sufficient 
to  exclude  every  other  rational  hypothesis 
than  guilt,  but  not  to  exclude  every  other 
hypothesis,  and  an  instruction  that  it  must 
include  every  other  hypothesis  than  the  guilt 
of  the  defendant  is  properly  rejected.  (Peo- 
ple V.  Ward,  105  Cal.  335.) 

66.  Where  the  circumstantial  evidence 
adduced  upon  a  trial  for  murder  in  the  first 
degree  Is  persuasive  of  the  guilt  of  the  de- 
fendants charged  with  the  murder,  a  ver- 
dict of  conviction  of  the  charge  will  not  be 
disturbed  upon  appeal.  (People  v.  Gibflon, 
106  GaL  468.) 

67.  An  instrument  upon  the  .subject  of 
circumstantial  evidence,  stating  that  "such 
evidence  may  consist  of  admissions  by  the 
defendant,  plans  laid  for  the  commission  of 
the  crime,  such  as  putting  himself  in  the 
position  to  commit  it,  in  short,  any  act,  decla- 
rations, or  circumstances  admitted  in  evi- 
dence tending  to  connect  the  defendant  with 
the  commission  of  the  crime,"  cannot  be 
construed  as  telling  the  Jury  that  defend- 
ant could  be  convicted  solely  upon  his  own 
admissionfi.    (People  v.  Neary,  104  Cal.  873.) 

Circumstantial  evidence,  degree  of  re- 
quired and  reasonable  doubt.  See  post,  XI, 
14,  c,  A. 

Circumstantial  evidence  is  insufficient  to 
convict  of  perjury.    See  post,  335. 

Conviction  of  murder  on  circumstantial 
evidence.    See  post,  XI,  14,  c,  A. 

Conspiracy  may  be  proved  by  circumstan- 
tial evidence.    See  post,  156. 

c.  Admissions,    Declarations,    and    Confes- 
sions; Statements  In  Prisoner's  Presence. 

Admissions  of  defendant,  what  not  admis- 
sible in  evidence.    See  post,  214. 

Extrajudicial  admissions  as  evidence  of. 
guilt    See  post,  235. 

68.  Th'e  term  **corpuis  dolloti"  involves  the 
elements  of  crime;  and,  in  order  to  prove  it, 
all  of  the  elements  of  crime  must  be  made 
to  appear  before  defendant's  confessions  are 
admissible  for  any  purpose,  and  they  cannot 
be  used  to  establish  any  necessary  element 
of  the  commission  of  a  crime.  (People  v. 
Simonseoi,  107  Cal.  345.) 

69.  Admissions  and  confessions  of  the  de- 
fendant, which  it  appears  were  freely  and 
voluntarily  made  are  properly  received  In 
evidence.  (People  v.  Fredericks,  106  Cal. 
554.) 

70.  The  admission  in  evidence  of  declara- 
tions of  the  defendant  which  do  not  const!-* 
tute  a  confession  is  not  a  reversible  error 
where  there  is  nothing  in  the  circumstances 
under  which  they  were  made  which  would 
Justify  their  exclusion.  (People  v.  Young, 
102  CJal.  411.) 

71.  A  statement  made  by  the  defendant  to 
the  coroner  concerning  the  cause  of  the 
death  of  his  wife,  whom  he  Is  accused  of 
murdering,  is  admissible  in  evidence,  and, 
not  being  a  confession,  is  not  subject  to  the 
rule  that  a  confession  must  first  be  shown 


to  have  been  made  freely  and  voluntarily,, 
and  the  evidence  is  not  objectionable  where 
it  appears  that  the  statement  was  made  to 
several  other  persons,  and  it  seems  to  have 
been  made  freely  and  voluntarily.  (People 
V.  Neary,  104  Cal.  373.) 

72.  Where  a  witness  testifies  to  a  con- 
fession made  by  the  defendant  under  cir- 
cumstances which  show  that  it  was  Impossi- 
ble that  there  could  have  been  an  induce- 
ment offered  by  the  witness  to  the  defend- 
ant to  make  the  confession,  and  the  evidence 
further  shows  a  motive  of  the  defend||Lnt  to 
make  it,  which  was  suggested  by  no  one,  and 
that  his  purpose  was  to  enforce  silence  by  a 
threat  which  immediately  followed  the  con- 
fession, the  failure  of  the  court  to  Institute 
a  preliminary  inquiry  to  determine  whether 
the  confession  was  voluntary  before  admit- 
ting it  in  evidence.  Is  not  prejudicial.  (Peo- 
ple V.  Kamaunu,  110  Cal.  609.) 

73.  While  a  statement  made  in  the  pres- 
ence of  the  accused  is  not  admissible,  as 
being  itself  evidence  of  any  fact  narrated 
therein,  it  is  admissible,  primarily,  for  the 
purpose  of  showing  that  the  accused  acqui- 
esced in  it  either  by  express  assent  or  by 
silence,  or  by  such  conduct  as  fairly  implied 
assent;  though  such  testimony  should  be 
received  guardedly,  and,  if  not  followed  by 
any  proof  of  the  conduct  of  the  accused, 
should  be  stricken  out,  and,  if  requested  by 
the  defendant's  counsel,  the  court  should  in- 
struct the  jury  that  the  statement  is  limited 
as  evidence  for  the  purpose  of  showing  the 
acquiescence  or  assent  of  the  accused.  (Peo- 
ple V.  Mallon.  103  Cal.  513.) 

74.  Where  the  defendant  admitted  the  pos- 
session of  a  purse  by  the  deceased  at  the 
time  when  he  was  shot,  and  a  conversation 
occurred  in  the  presence  of  the  defendant 
between  the  deceased  and  a  witness  as  to 
the  ownership  of  the  purse  which  was 
found  in  the  possession  of  the  defendant  at 
the  time  of  his  arrest,  and  defendant  neither 
affirmed  nor  denied  the  statement  of  the  de- 
ceased that  the  purse  was  his  property,  evi- 
dence of  such  conversation  is  admissible, 
and  the  conduct  of  the  defendant  under  the 
circumstances  is  a  fact  wlilch  the  jury  wore 
entitled  to  consider.  (People  v.  Young,  lOS 
Cal.  8.) 

d.  Testimony  at  Preliminary  Examination; 
Confronting  with  Witnesses. 

Deposition  of  witness,  when  admissible. 
See  Depositions,  2,  8. 

Deposition  of  witness  may  be  read  in  crim- 
inal case.    See  Depositions,  3. 

Deposition  on  prellminn'ry  exaiminatlon  ad- 
missible to  Irapeac(h  testimony.  See  Wit- 
nesses. 20. 

75.  In  a  criminal  case,  where  the  testi- 
mony of  a  witness  taken  at  the  preliminary 
examination  of  the  defendant  may  be  al- 
lowed In  evidence  under  the  statute,  the 
reporter  must  certify  to  the  transcript  of  the 
testimony  that  it  is  a  correct  statement  of 
such  testimony,  and  is  not  at  liberty  to  sub- 
stitute or  certify  to  a  copy  of  the  testimony 
taken  by  him,  and  the  transcript  of  the  tes- 
timony must  be  so  authenticated  that  an 
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inspection  of  it  will  show  tbat  it  is  testi- 
mony taken  at  tlie  preliminary  examination 
of  the  accused  who  is  on  trial,  and  must  not 
depend  in  any  respect  upon  the  memory  of 
the  magistrate  or  the  reporter,  and  no  oral 
proof  can  be  allowed  at  the  trial  for  the 
purpose  of  showing  against  what  defendant, 
or  upon  what  charge,  or  at  what  time,  the 
testimony  was  taken.  (People  v.  Ward,  106 
Cal.  652.) 

76.  Where  the  transcript  of  testimony 
taken  at  a  preliminary  examination  does  not 
have  the  title  of  any  court  or  cause  in  which 
the  testimony  was  taken,  and  it  is  certified 
to  l>e  a  true  copy  of  the  testimony  instead  of 
a  correct  statement  of  the  testimony,  the 
authentication  and  certificate  are  not  suffi- 
cient to  be  admissible  in  evidence  upon  the 
trial  of  the  accused.  (People  v.  Ward,  105 
CaL  652.) 

77.  A  statute  purporting  to  impair  the 
fundamental  right  of  the  defendant  in  a 
criminal  prosecution  to  be  confronted  with 
the  witnesses  against  him  in  the  presence  of 
the  court  is  to  be  liberally  construed  in 
his  favor,  and  whenever  the  state  in  its 
prosecution  for  a  crime  would  offei* 
against  the  accused  the  testimony  of  wit- 
nesses not  given  in  the  presence  of  the 
court,  it  must  point  to  a  statute  which  au- 
thorizes such  procedure,  and  bring  itself 
within  its  provisions.  (People  v.  Ward,  105 
Cal.  652.) 

• 

e.  Evidence  of  Other  Offenses. 

Evidence  of  similar  transactions.  Bee  post, 
314. 

Evidence  of  other  embezzlements.  See 
post,  192,  193. 

Evidence  of  subsequent  murder.  See  post, 
XI,  14,  c,  G. 

Evidence  of  other  offenses  on  prosecution 
for  forgery.    See  post,  238,  et  seq. 

Evidence  of  commJssIon  of  anorther  of- 
fense.   See  post,  130,  192,  319,  345. 

78.  While,  as  a  general  rule,  testimony 
is  not  admissible  which  tends  to  prove  a 
distinct  and  different  offense  to  that  fo*r 
which  the  defendant  is  on  trial,  yet  in  cases 
where  incest  or  adultery  is  charged,  prior 
acts  of  sexual  Intercourse  between  the  par 
ties  may  be  proven.  (People  v.  Patterson, 
102  Cal.  239.) 

79.  Evidence  tending  to  show  a  material 
fact  or  motive,  although  it  also  tends  to 
prove  the  commission  of  another  offense  by 
the  defendant,  is  relevant  and  admissible 
in  a  criminal  action.  (People  v.  Lane,  101 
Cal.   513.) 

80.  Guilt  cannot  be  shown,  nor  can  the 
weight  of  evidence  be  increased  by  showing 
that  the  defendant  has  committed  other  of- 
fenses; and  mere  proximity  of  time  and 
place  do  not  render  evidence  of  another 
offense  admissible.  (People  v.  Tucker,  104 
Cal.  440.) 

81.  The  general  rule,  that  in  a  criminal 
prosecution  it  is  not  permissible  to  prove 
that  the  defendant  had  committed  crimes 
other  than  that  with  which  he  Is  charged,  is 
subject  to  the  exception  that  where  two  per- 

Cal.  Digest,  Vol.  IV.— 9 


sons  are  killed  at  the  same  time  and  place, 
and  apparently  the  same  transaction,  or  ap- 
proximately so,  evidence  as  to  the  circum- 
stances of  the  killing  of  one  is  admissible 
on  the  trial  under  an  indictment  for  the  kill- 
ing of  the  other.  (People  v.  Smith,  106  Cal. 
73.) 

82.  Testimony  by  a  committing  magistrate 
that  a  person  who  had  been  charged  with 
an  assault  to  murder  one  of  the  defendants 
was  found  not  guilty  of  the  charge  upon  the 
same  day  that  Vie  deceased,  who  was  surety 
on  his  bond,  was  killed,  does  not  necessarily 
tend,  to  show  the  commission  of  another 
crime  by  such  defendant.  (People  v.  Chin 
Hane,  108  Cal.  597.) 

83.  Where  a  defendant,  accused  of  bur- 
glary  and  of  a  prior  conviction  of  burglary^ 
pleads  guilty  to  the  prior  conviction,  and' 
not  guilty  as  to  the  offense  charged,  it  is  the 
intent  of  the  code,  in  such  case,  to  keep  all 
information  from  the  Jury  as  to  the  pre- 
vious conviction;  and  the  plea  of  guilty 
thereof  is  only  intended  for  the  information 
of  the  court  in  determining  the  punishment 
to  be  imposed  in  case  of  conviction;  and  it 
is  prejudicial  error  to  admit  evidence  of  dec- 
larations of  the  defendant  that  he  had  served: 
a  term  in  the  state's  prison  under  the  prior 
conviction.    (People  v.  Thomas,   110  Cal.  41.) 

f .  Of  Venue  or  Identity. 

84.  Where  a  witness  testified,  under  objec- 
tion, that  he  Identified  the  defendants  at  the 
coroner's  jury,  and  nothing  was  sh)wn  aa 
to  the  conduct  of  the  witness  when  so  iden- 
tified, the  answer  of  the  witness  should  be 
stricken  out  on  motion.  (People  v.  Chin 
Hane,  108  Cal.  597.) 

Evidence  of  Identity  of  property,  suffi- 
ciency of.    See  post,  321. 

85.  Where  It  is  testified  that  the  deceased 
resided  In  the  county,  and  it  is  plainly  im- 
plied that  she  resided  at  the  house  in  front 
of  which  her  body  was  found,  and  into  which 
it  was  carried,  the  venue  Is  sufficiently 
proved.    (People  v.  Kamaunu,  110  Cal.  609.) 

g.  Character  of  Defendant;  Suspicious  Acts. 

86.  Where  a  witness  is  called  to  testify  as 
to  good  or  bad  character  of  the  defendant 
he  can  only  be  asked  on  the  examination  In 
chief  as  to  the  general  character  of 
the  person  whose  character  is  the  sub- 
ject of  the  inquiry,  and  he  will  not  be  per- 
mitted to  testify  to  particular  facts  either 
favorable  or  unfavorable  to  such  person; 
but  it  seems  that  on  cross-examination  the 
witness  may  be  asked  whether  he  has  not 
heard  the  witness  accused  of  doing  acts  in- 
consistent with  the  character  attributed  to 
him.    (People  v.  Gordan,  103  Cal.  568.) 

87.  Upon  the  prosecution  of  a  defendant 
accused  of  a  crime,  who  becomes  a  witness 
In  his  own  behalf,  it  is  improper  upon  cross- 
examination  to  require  him  to  answ^ 
against  his  objection  that  he  has  passed  un- 
der another  than  his  true  name,  where  such 
evidence  has  no  connection  with  the  mat- 
ters concerning  which  the  defendant  had 
testified  to  in  chief;  and  the  admission  of 
such  evidence,  having  a  tendency  to  east 
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suspicion  upon  the  defendant  is  prejudicial 
error.    (People  v.  Denby,  108  Cal.  54.) 

Flight  of  defendant,  evidence  as  to.  See 
post,  270. 

Gonyersations  between  witnesses  and  offi- 
cers.   See  post,  X,  3,  h. 

h.  Relattn^g  to  Amest;  Conduct  or  Acts  of 
Officers;  Knowledge  of  Officers;  Motive. 

88.  The  testimony  of  a  police  officer  that 
he  had  telephoned  to  have  the  harbor  police 
arrest  the  defendant,  given  as  part  of  the 
narrative  of  the  arresting  officer  as  to  the 
steps  taken  by  him  to  arrest  the  defend- 
ant, is  competent,  and  not  objectionable  on 
the  ground  that  the  directions  for  the  arrest 
amounted  to  an  expression  of  opinion  that 
the  defendant  was  guilty.  (People  v.  Ward, 
105  Gal.  335.) 

89.  Where  the  arresting  officer  while  tes- 
tifying was  required  by  the  prosecution  to 
state  that  he  had  talcen  an  active  part  in  the 
defense,  for  the  purpose  of  showing  his  in- 
terest in  the  case,  it  is  proper  for  the  defense 
in  rebuttal  to  ask  the  witness  the  cause  or 
reason  of  his  interest,  and  a  statement  by 
him  that  it  was  because  upon  investigation 
he  believed  the  defendant  innocent,  cannot 
properly  be  strickeii  out  upon  motion  of  the 
prosecution.  (People  v.  Johnson,  106  Gal. 
280.) 

Evidence  of  motive  Involving  commission 
of  another  offense.    See  ante,  79. 

90.  Where  the  evidence  is  undisputed  that 
the  defendant  admitted  that  he  set  flre  to 
the  building,  an  error  in  refusing  to  permit 
him  to  cross-examine  witnesses  for  the  pros- 
ecution to  show  certain  conversations  be- 
tween them  and  the  arresting  officers  prior 
to  the  burning  of  the  building  to  the  eCTect 
that  the  officers  had  been  Informed  that  the 
fire  was  to  occur,  and  that  in  consequence  of 
such  information  they  were  near  the  place 
of  the  fire  for  the  purpose  of  arresting  such 
defendant,  does  not  affect  any  substantial 
rights  of  the  defendant  (People  v.  Green- 
ing, 102  Gal.  384.) 

91.  What  took  place  between  the  officers 
and  these  witnesses  could  neither  bind  nor 
exculpate  the  defendant,  and  the  fact  that 
the  defendant's  intention  to  commit  the  of- 
fense was  known  to  the  officers  beforehand 
would  not  palliate  the  crime.  (People  v. 
Greening,  102  Gal.  384.) 

1.  Testimony  of  Accomplices  or  Gonsplrators. 

Conversations  between  feigned  accom- 
plices and  officers.    See  ante,  90. 

92.  Error  in  admitting  the  declaration  of 
a  conspirator  made  after  the  commission  of 
the  robbery,  as  to  the  details  of  the  rob- 
bery is  not  cured  by  the  fact  that  such 
conspirator  testified  to  the  same  statements, 
nor  by  an  instruction  of  the  court  to  disre- 
gard any  statements  or  confessions  of  the 
accomplice  other  than  his  sworn  testimony. 
{People  V.  Oldham,  111  Gal.  648.) 

93.  Evidence  of  the  statements  of  a  cocon- 
spirator made  during  the  life  of  the  (con- 
spiracy are  admissible  against  the  other 
conspirators,  but  declarations  made  by  such 


conspirator  after  the  crime  has  be^i  oom- 
mitted,  are  hearsay,  and  Inadmissible,  nor 
can  the  existence  of  a  robbery  be  proved  as 
against  the  defendant  by  the  extrajudicial 
admissions  of  a  coconspirator,  made  after 
the  commission  of  the  offense.  (People  ▼. 
Oldham,  111  Gal.  648.) 

94.  A  proposed  instruction  to  the  effect 
that  the  evidence  of  an  accomplice  is  to  be 
viewed  with  caution  and  distrust,  is  not 
vitiated  by  the  use  of  the  word  "cauticm" 
in  addition  to  the  word  "distrust"  employed 
in  subdivision  4  of  section  2061  of  the  Gode 
of  Givll  Procedure,  and  it  is  error  to  refuse 
such  instruction  when  requested  by  the  de- 
fendant, and  warranted  by  the  evidence  of 
accomplices,  and  such  error  is  manifestly 
prejudicial  when  the  court  instructed  the 
Jury  to  Judge  the  testimony  of  accomplices, 
when  corroborated,  as  they  did  the  testimony 
of  other  witnesses.  (People  v.  Sternberg,  111 
Gal.  11.) 

95.  W^here  there  is  no  evidence  tending  to 
show  that  witnesses  who  were  accomplices 
of  the  defendant  in  distinct  crimes  of  a  sim- 
ilar character  were  his  accomplices  in  the 
crime  charged,  it  is  not  error  for  the  court 
to  instruct  the  Jury  that  nether  of  such  wit- 
nesses is  an  accomplice,  and  that  their  tes- 
timony is  not  subject  to  the  rule  mentioned 
to  the  Jury  as  applicable  to  the  testimony  of 
accomplices.  (People  v.  Sternberg,  111  Gal. 
8.) 

96.  An  instruction  that  the  prosecuting  wit- 
ness, according  to  his  own  testimony,  was 
an  accomplice  of  the  defendant  in  the  crime 
charged  against  him,  and  that  a  convictioii 
could  not  be  had  upon  his  evidence  alone,  is 
favorable  and  not  injurious  to  the  defendant, 
and  being  given  in  accordance  with  the  re- 
quest of  the  defendant  for  a  similar  inHtnic- 
tion,  the  defendant  has  no  Just  cause  of  com- 
plaint for  error  thus  invited;  nor  does  the 
Imputation  that  a  crime  had  been  commit- 
ted, contained  in  the  use  of  the  word  "ac- 
complice,'* afford,  under  the  circumstances, 
a  legal  grievance.  (People  v.  Sternberg,  111 
Gal.  8.) 

97.  Upon  a  criminal  prosecution  for  procur- 
ing the  false  registration  of  a  voter  in  a  pre- 
cinct of  which  he  was  not  a  resident,  the  tes- 
timony of  the  voter  as  prosecuting  witness, 
showing  that  he  was  an  accomplice  of  defend- 
ant, and  that  defendant  was  guilty  of  the  of- 
fense charged  is  sufficiently  corroborated  by 
other  testimony  showing  that  the  defendant 
was  present  at  the  making  of  the  false  affida- 
vit, for  registration  by  the  voter,  and  that  de- 
fendant had  subsequently  made  admissions 
of  anticipated  trouble  on  account  of  the 
false  registration,  and  had  made  efforts  and 
paid  money  to  suppress  the  evidence  of  the 
prosecuting  witness,  though  such  admissions 
and  efforts  were  testified  to  by  other  accom- 
plices of  the  defendant  in  similar  but  dis- 
tinct crimes.  It  being  sufficient  that  they 
were  not  accomplices  in  the  particular  of- 
fense for  which  the  defendant  was  under 
trial.    (People  v.  Sternberg,  111  Gal.  3.) 

98.  A  requested  instruction  giving  the 
definition  of  corrolwratlTe  evidence.  In  the 
prooise  terms  of  section  1839  of  the  Gode 
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of  Ciyil  Procedure,  cannot  be  properly  re-  discover  and  determine  whether  or  not  the 
fused,  as  being  abstract;  nor  is  error  In  re-  defendant  Is  gruilty,  and  not  merely  to  main- 
fusing  to  give  such  Instruction  cured  by  In-  tain  at  all  hazards  a  theory  of  guilt,  enter- 
structing  the  Jury  as  to  the  amount  and  talned  beforehand;  and  it  Is  the  duty  of  the 
kind  of  corroborative  evidence  required  to  court  to  give  the  defendant  a  fair  trial,  ac- 
convict,  in  the  language  of  section  1111  of  cording  to  the  established  rules  of  evidence, 
the  Penal  Code.  (People  v.  Sternberg,  111  and  to  avoid  error  in  respect  of  the  rights 
Gal.  11.)  of  the  accused.    (People  v.  Shaw,  111  Cal. 

171.) 

J.  Rulings,  when  not  Prejudicial;  Mlscella-  Prejudicial  conduct  of  district  attorney  in 

neous  Questions.  offering  evidence.    See  Evidence,  63, 

f-.SS"-.^w^Hl?onL!rt  «^aml!j!?' flight  ^^1^  104.  Where,  after  the  statement  of  a  Jur- 
tense  that  defendant  attempted  flight,  he         xj^x  ^    ^  ^     ^«g  nnable  to  aeree  wlth- 

cannot  be  prejudiced  by  the  exclusion  of  out  a  view  oFth^^  w^^  deffndLt  re- 
testimony  that  he  went  to  a  town  for  the  ^SL^J^lw  i  JuL^SJ+l^  So/i  o«?\^ 
™-™l  i*  ZTJL^aJ!*^^  ki^-^tT  i»^««^<.^(  J^r    Quested  that  a  view  might  be  had,  and  con- 

?J^2^.  th!  ir.S.S^.^  t^^^^  8«»^ted  to  a  separation   of   the  Jury   until 

Xj^^J^^fa^^y^I'^^^^^  S^^SSrJ^  morning  for  that  purpose,  at  which  time  he 
the  advice  of  another  person  m>t  to  surren-    ^^^^^  %^  ^^  dischwge  on  account  of  the 

^H^^^  ^^^"^m^ZJ^^^^  «?Sr'iSm  separation  of  the  Jury,  which  motion  was 

^^^  ^  flho«  ?ii  no?  i??T  denied,  whereupon  the  Judge  made  indig- 

^  ^^J'        ,   *     }  ^  \r'.  nant   statements   to    the    Jury    about   the 

1(X).  The  action  of  the  district  attorney  In  change  of  defendant's  action,  and  told  them 

offering  to  prove  that  the  defendant  was  to  retire  for  deliberation,  five  minutes  after 

drinking  beer  on  the  day  of  the  h<»niclde,  ^iiich  they  returned  a  verdict  of  guilty,  the 

which  offer  was   excluded   as    not   proper  conclusion  Is  Justified  that  they  were  im- 

cross-examinatlon,  and    in    asking    the  de-  properly    Influenced   by    the    manner   and 

fend4nt  how  many  times  his  attorneys  had  statements  of  the  Judge,  and  that  they  in- 

vlslted  him,  is  not  of  sufficient  importance  ferred  that  the  defendant  did  not  really  de- 

to  be  seriously  considered  as  a  ground  of  ^i^e  a  view  of  the  premises,  and  that  such 

reversal.    (Pe<^le  v.  Shaw,  111  Oal.  711.)  yiew  would  have  added  to  the  evidence  of 

Nonprejudicial  ruling  on  trial  for  homi-  ^jg  guilt;  and  a  new  trial  should  be  granted, 

dde.    See  post,  XI,  14,  c,  G,  (People  v.  Hawley,  111  Cal.  78.) 

Cross-examination,    showing    hostility    or  '     ^^   ^^  ^     j.    ^      ^.^  .  x    *x  * 

bias  of  witness.    See  Witnesses,  III.  ^^'  Tbe   conduct  of  a  district  attorney  in 

Question  going  to  respective  credibility  of  ?»^4^-  *  witness,  who  has  testified  as  to 

prosecuting    witness    and    defendant.     See  l^^  ^?.J?^^,?^*^   «^^  character,  the   ques- 

Evldence   87  ^^^*  "Don't  you  know,  as  a  fact,  that  his 

Privileged  communications  between  physl-  ^^^e.  Procured  a  divorce  from  him  on  ac- 

clan  and  surgeon  does  not  apply  in  criminal  count  of   cruelty  and    inhuman   ^eatment 

case.    See  Privileged  Communications,  1.  within  the  last  two  years,"  cannot  be  said 

Admission  of  immaterial  evidence,  when  to  be  prejudicial  to  the  rights  of  the  defend- 
no  ground  for  reversal.    See  Appeals,  236.  ^^^  ^*^t^  *^  objection  was  sustained  to 

the  question,  and  the  Jury  were  instructed 

4.  View  of  Premises;  Continuance  because  to  give  no  heed  to  it.    (People  v.  Gordan, 

of  Illness  of  Witness.  103  Cal.  568.) 
Continuance.    See  Continuance.  106.  The    attorney    for    the     prosecution 

101.  The  court  has  discretion,  upon  re-  ??<>"1^  ^^^  *s^  inadmissible  questions  for 
quest  of  the  defendant,  to  grant  an  order  ^^f  P^?^  ^5  exciting  »«8Piclons  in  the 
permitting  the  Jury  to  view  the  premises  ™*^d  of  the  Jurors  prejudicial  to  the  de- 
at  which  a  burglary  waa  alleged  to  have  'SS^^^nt,  nor  repeat  a  Questlc^  to  which  an 
been  committed  after  the  submission  of  the  ?J^^®^2<^?  *^*?  ^®^  sustained,  nor,  during 
cause  to  the  Jury,  where  such  request  is  the  trtal,  make  remarks  unj^tly  Injurious 
made  because  of  a  statement  that  the  Jury  ^  the  defendant.  (People  v.  Ryan,  108  Cal. 
were  unable  to  agree  without  it.    (People  v.  ^^'^ 

Hawley,  111  Cal.  78.)  107.  Where  a   stenographer   has    testified 

102.  Where,  during  the  progress  of  a  to  certain  statements  made  by  the  def end- 
criminal  trial,  a  witness  for  the  people,  J?t  ^^  the  Jail  after  his  arrest,  refreshing 
while  upon  the  eftand,  becomes  ill  and  un-  ^};  memory  from  shorthand  notes,  and  tes- 
able  to  proceed  in  giving  evidence,  and  phy-  tlfying  that  he  had  written  out  longhand 
slcians  report  that  it  would  not  be  safe  for  »<>te8,  which  was  a  true  and  correct  state- 
him  to  continue  his  testimony  within  the  "^?,?t  of  what  the  defendant  had  said,  it 

next  two  months,  an  order  continuing  the  ^!!?^?^*^^®^5l^  ^^^  '^f  *5?  ^^^  ^^  ^^5' 

case  for  a  period  of  sixty-three  days,  and  ^dt  the  district  attorney  in  his  argument  to 

Instructing  the  Jury  to  return  to  court    in  the  Jury  to  read  from  the  statement  written 

that  time,  and  allowing  them  to  return  to  ?«t  in  longhand,  although  such  statement 

their  homes  and  there  remain  until  the  ex-  ^^^  n<^t  been  formerly  Introduced  in  evl- 

piratlon  of  the  continuance,  is  an  abuse  of  ^^nce,  if  the  record  does  not  show  what 

discretion,  entitling  the  defendant  to  a  new  ^8f  ^ead  to  the  Jury,  or  that  the  lonphand 

trial.    (People  v.  Dlnsmore,  102  Cal.  881.)  statement  was    in    any    manner    different 

from  the  testimony  given  by  the  stenogra- 

5.  Rifrht  to  Fair  Trial:  Preliidloial  Conduct:  pher.    (People  v.  Greening,  102  Cal.  384.) 

Argument  of  Counsel.  108.  Where  an  objection  to  the  language 

103.  The  purpose  of  a  criminal  trial  Is  to  of  the  district  attorney  used  on  the  argu- 
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ment  is  general,  and  the  court's  attention 
was  in  no  way  directed  to  any  particular 
feature  complained  of,  the  fact  that  the  dis- 
trict attorney  improperly  commented  upon 
or  called  attention  to  the  personal  appear- 
ance of  the  defendant  as  a  factor  in  the  eTl- 
dence,  though  the  defendant  did  not  sub- 
mit himself  as  a  witness  in  the  case,  can- 
not be  taken  advantage  of  for  the  first  time 
on  appeal.  In  order  to  avail  himself  of  the 
objection,  it  was  the  duty  of  the  defendant 
to  direct  the  court's  attention  specifically  to 
such  transgression  of  the  people's  privilege. 
(People  V.  Frigerlo,  107  Cal.  151.) 

109.  A  Judgment  of  conviction  in  a  crim- 
inal action  will  not  be  reversed  upon  appeal 
because  of  objectionable  remarks  of  the 
prosecuting  attorney' in  his  argument  to  the 
jury,  where  the  judge  was  at  the  time  en- 
gaged in  examining  the  instructions,  and, 
so  far  as  the  record  shows,  knew  nothing 
about  the  fact.  (People  v.  Lane,  101  Cal. 
513.) 

110.  Where  the  district  attorney  makes 
improper  reference  to  evidence  offered  and 
ruled  out,  if  the  court  immediately  instructs 
the  jury  that  they  have  nothing  to  do  with 
such  evidence,  and  that  the  case  must  be 
determined  entirely  from  the  testimony  re- 
ceived without  reference  to  other  things 
they  may  have  he&rd,  the  improper  remark 
of  the  district  attorney,  though  deserving  a 
rebuke  from  the  court,  is  not  ground  for  a 
reversal  of  the  judgment  of  conviction. 
(People  V.  Kamaunu,  110  Cal.  609.) 

6.  Instructions. 

Instructions  in  particular  offense.  See 
Particular  Offense,  post,  XI. 

Instruction  as  to  Intent.    See  post,  134. 

Error  in,  effect  of,  where  defendant  con- 
victed of  less  offense.    See  post,  132. 

Instruction  as  to  who  are  accomplices. 
See  ante,  X,  3,  i. 

Instructions  as  to  credibility  of  accom- 
plice.   See  ante,  X,  8,  i. 

Instruction  that  a  person  is  not  an  accom- 
plice.   See  ante,  5.  6. 

111.  Under  section  1118  of  the  Penal  Code 
the  court  cannot  instruct  the  jury  to  acquit 
the  defendant  for  want  of  sufficient  evi- 
dence, but  is  only  authorized  in  any  case 
to  advise  the  jury  to  acquit,  which  advice 
the  jury  are  not  bound  to  follow,  and  the 
court  in  a  criminal  case  has  no  power  to  de- 
termine as  matter  of  law,  at  the  close  of  the 
evidence  of  the  prosecution,  that  the  evi- 
dence is  insufficient  to  justify  a  conviction. 
(People  V.  Daniels,  105  Cal.  262.) 

Instruction  taking*^  question  of  intent  from 
jury.    See  post,  360. 

112.  A  court  should  not  depart  in  its 
charge  from  the  common  and  usual  instruc- 
tion upon  the  subject  of  reasonable  doubt. 
(People  V.  Webster,  111  Cal.  881.) 

113.  Where  the  court  has  Instructed  the 
jury  very  fully  upon  the  question  of  rea- 
sonable doubt  it  is  not  error  to  give  an  in- 
struction as  to  the  burden  of  proving  cir- 
cumstances of  mitigation  in  the  language  of 
section  1105  of  the  Penal  Code.  (People  v. 
Anderson,  105  Gal.  82.) 


Reasonable  doubt  and  weight  of  evidence,, 
instruction  as  to.    See  ante,  62,  63. 

Instructions  as  to  degree  of  evidence  and 
reasonable  doubt.    See  post,  205. 

114.  The  presumption  of  innocence  does 
not  cease  upon  the  submission  of  the  cause 
to  the  jury;  and  it  is  error  for  the  court  to 
instruct  the  jury  that  the  presumption  of 
innocence  goes  with  the  defendant  until  the 
case  is  finally  submitted  to  them.  (People 
V.  O'Brien,  106  Cal.  104.) 

115.  An  instruction  that  a  motion  to  dis- 
miss the  case  for  want  of  proof  was  denied 
because  there  was  testimony  enough  to  sus- 
tain a  conviction,  provided  the  jury  believ- 
ed it,  and  that  it  is  for  them  to  say  what 
they  believe  about  it,  is  not  a  charge  as  to 
the  effect  of  the  evidence,  but  is  a  caution 
to  the  jury  against  concluding  from  the  rul- 
ing that  the  court  had  determined  that  the 
defendant  was  guilty.  (People  v.  Johnson, 
104  Cal.  418.) 

116.  Where  the  crime  with  which  the  de- 
fendant was  charged  was  committed  upon 
the  public  street,  an  Instruction  asked  for 
by  the  defendant  that  it  was  to  be  presum- 
ed that  he  was  there  for  a  lawful  purpose, 
is  not  objectionable,  and  could  have  been 
properly  given,  but  the  refusal  to  give  it  is 
not  prejudicial  error  where  the  jury  have 
been  fully  instructed  that  the  defendant 
was  to  be  presumed  innocent  until  proven 
guilty.    (People  v.  Lynch,  101  Cal.  229.) 

Admissions  of  defendant.    See  ante,  67. 

Circumstantial  evidence,  instruction  as  to. 
See  ante,  65,  66. 

Instructions  as  to  conviction  for  less  of- 
fense, refusal  to  give.  See  poet,  128,  326,  349. 

7.  Verdict. 

Particular  offense,  verdict  in.  See  post 
Particular  Offensee,  XI. 

Conviction  in  less  degree,  defendant  can- 
not complain,  when.    See  Appeals,  242. 

117.  Surplusage  in  a  general  verdict  of 
guilty  is  not  prejudicial  to  the  defendant, 
and  is  not  ground  for  reversal  of  the  judg- 
ment of  conviction.  (People  v.  Jochinsky, 
106  Cal.  638.) 

118.  A  general  verdict  of  guilty  implies 
proof  of  all  facts  necessary  to  a  convic- 
tion.   (People  V.  Jochinsky,  106  Cal.  638.) 

119.  Where  a  defendant  accused  of  mak- 
ing, uttering,  and  passing  a  fictitious  check, 
and  with  having  having  suffered  a  prior 
conviction  of  petty  larceny,  pleaded  the  gen- 
eral issue  of  not  guilty,  and  the  jury  failed 
to  find  specifically  upon  the  issue  of  prior 
conviction,  and  returned  a  verdict  find- 
ing' the  defendant  guilty  as  charged,  the 
verdict  rendered  is  erroneous  1^  not  find- 
ing upon  that  special  issue,  but  should 
be  treated  as  a  finding  against  the  de- 
fendant upon  the  crime  charged,  and  in  fa- 
vor of  the  defendant  upon  the  question  of 
prior  conviction.  (People  v.  Bpplnger,  109 
Cal.  294.) 

Conviction  for  less  offense.  See  post,  128, 
152,  326. 

Conviction  of  simple  assault  under 
charge  of  sodomy.    See  post,  XI,  7. 


ORiIMINAL  IjAW,  X,  7,  8.  XI,  1,  2. 


IXJ 


Gonvlction  for  lees  oifense  on  prosecutioii 
;Cor  rape.    See  posit,  349. 

8.  Judgment  and  Sentence;  Commitment  to 
Prison  and  Place  of  Imprisonment. 

Gruel  and  unusual  punishment,  act  cre- 
ating Preston  School  does  not  inflict.  See 
Constitutional  Law,  III,  6. 

Act  establishing  Preston  School  of  Indus- 
try, validity  of.  See  Constitutional  Law, 
III,  6. 

Place  of  imprisonment    See  Santa  Rosa. 

120.  Where  the  Judgment  upon  the  ver- 
dict was  for  the  term  of  fourteen  years, 
made  absolute  by  subdivision  2  of  section 
667  of  the  Penal  Code,  upon  a  prior  convic- 
tion, it  must  be  presumed  that  the  trial 
judge  treated  the  general  verdict  as  includ- 
ing a  finding  in  favor  of  the  truth  of  the 
charge  of  prior  conviction,  and  did  not  ex- 
ercise his  discretion  under  section  476  of  the 
Penal  Code  to  impose  any  sentence  to  the 
extreme  limit  of  the  law,  and  in  such  case 
the  Judgment  must  be  reversed,  with  direc- 
tions to  the  trial  Judge  to  pronounce  a  Judg- 
ment and  sentence  upon  the  defendant  in 
the  exercise  of  his  discretion  upon  the  facts 
and  circumstances  of  the  case,  designating 
the  offense  as  charged  in  the  indictment, 
without  reference  to  the  charge  of  prior 
conviction.  (People  v.  Eppinger,  109  Cal. 
294.) 

121.  An  arrest  of  Judgment  operates  as  an 
acquittal  only  when  no  evidence  has  been 
shown  sufficient  to  charge  the  defendant 
with  any  offense;  but  It  is  not  necessary 
that  the  evidence  should  be  sufficient  to  con- 
vict him.  (People  v.  Eppinger,  109  Cal.  294.) 

Substantial  defects  in  indictment  are 
grounds  of  arrest  of  Judgment.  See  ante, 
42. 

Arrest  of  Judgment  where  indictment  de- 
fective.   See  ante,  52. 

Instruction  as  to  motion  to  dismiss.  See 
ante,  116. 

122.  The  word  **process,"  as  used  in  sec- 
tion 20  of  article  VI  of  the  constitution, 
which  provides  that  the  style  of  all  process 
«hall  be  'The  People  of  the  State  of  Cali- 
fornia," and  that  all  prosecutions  are  to  be 
conducted  in  their  name  and  by  their  au- 
thority, does  not  apply  to  the  warrants  by 
which  persons  are  held  and  committed  to 
the  state  prison  after  conviction.  (Ex  parte 
Ahem,  103  Cal.  412.) 

123.  Under  the  provisions  of  the  old  con- 
stitution and  statute— being  exactly  the 
same  as  the  existing  provisions  of  the  new 
constitution  and  the  code— it  has  been  uni- 
formly held  that  a  certified  copy  of  the 
Judgment  showing  the  conviction  is  the 
proper  form  of  warrant  for  commitment  of 
a  convicted  person  to  the  state  prison.  (Ex 
parte  Ahern.  103  Cal.  412.) 

124.  The  legislature  has  power  to  provide 
different  places  of  punishment  for  the  same 
offense,  and  may  provide  that  when  impris- 
onment is  ordered  by  the  police  court  of  a 
city  it  may  be  suffered  in  the  city  prison  or 
Jail,  although  the  same  offense,  when  com- 
mitted In  a  county  outside  of  the  limits  of 
the  city,  is  made  punishable  by  imprison- 


ment in  the  county  Jail.    (Matter  of  Am- 
brosewf,  109  Cal.  264.) 

125.  A  Juvenile  offender  sentenced  by  the 
Justice's  court  for  petit  larceny  to  the  Pres- 
ton School  of  Industry  until  he  is  twenty- 
one  years  of  age  is  not  punished  as  for  a 
felony  beyond  the  Jurisdiction  of  the  Jus- 
tice's court;  and  the  fact  that  the  act  pro- 
vides that  any  boy  under  eighteen  years  of 
age  who  is  serving  a  sentence  In  any  state 
prison,  who  shall  be  deemed  a  fit  subject  for 
training  in  said  school,  may,  upon  the  rec- 
ommendation of  the  board  of  prison  direct- 
ors and  the  approval  of  the  governor,  be 
transferred  to  said  school,  and,  when  hon- 
orably discharged  therefrom,  shall  be  enti- 
tled to  such  benefits  and  immunities  as  are 
provided  for  other  inmates  thereof,  does  not 
turn  the  school  into  a  state  prison,  but  such 
transfer  is  in  effect  a  commutation  by  the 
governor,  and  an  offender  sentenced  by  the 
Justice's  court  cannot  be  released  upon  ha- 
beas corpus  upon  the  ground  that  such 
transfer  may  be  made  from  the  state  prison. 
(Ex  parte  Nichols,  110  Cal.  651.) 

Place  of  imprisonment  pending  appeal. 
See  post,  XI,  14,  e. 

XI.  Particular  Offenses. 
1.  Adultery;  Arson. 

126.  Adultery  is  not  made  a  crime  by  any 
statute  of  California,  and  mere  adultery, 
without  the  parties  living  together  in  open 
and  notorious  cohabitation,  does  not  const!-  * 
tute  an  offense;  and  a  conviction  upon  a 
mere  charge  of  the  cijme  of  adultery,  and 
a  Judgment  based  theteon.  Is  void,  and  a 
person  held  in  custody  under  commitment 
based  upon  such  Judgment  will  be  discharg- 
ed upon  habeas  corpus.  (Ex  parte  Thomas, 
103  Cal.  497.) 

Evidence  of  other  offenses.    See  ante,  78. 

127.  Where  the  property  which  a  defend- 
ant accused  of  arson  is  charged  with  hav- 
ing burned  is  described  In  the  information 
as  a  building  belonging  to  a  partnership 
firm  named  in  the  information,  and  the 
proof  shows  that  the  building  was  used  by 
the  partnership  in  their  business  at  the  time 
it  was  burned,  and  that  the  property  had 
been  bought  by  one  of  the  partners  some 
years  previously,  and  that  he  had  after- 
wards conveyed  an  uodivlded  one-half  of  it 
to  his  copartner,  such  proof  is  sufficient  to 
identify  the  property  destroyed  with  that 
which  was  laid  in  the  information,  and  it  is 
immaterial  for  the  purposes  of  the  trial 
whether  the  building  was  held  by  the  part- 
ners as  cotenants  or  as  Joint  tenants.  (Peo- 
ple V.  Greening,  102  Cal.  384.) 

Arson,  charge  of.    See  Slander. 

2.  Assault. 

Assault  to  commit  mayhem.  See  post,  XI. 
19. 

Assault  to  commit  rape.    See  post,  XI,  21. 

Assault  to  rob.    See  post,  XI,  23. 

Intent  as  element  of  assault,  effect  of  in- 
toxication.   See  ante,  2. 

128.  An  indictment  for  the  willful  and 
malicious  throwing  of  vitriol,  with  intent 
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to  disfigure  the  body  of  another,  includes 
an  assault  as  a  necessary  element  of  the  of- 
fense; but  where  every  element  of  the  of- 
fense charged  is  shown  by  the  evidence, 
without  contradiction,  except  the  single  ele- 
ment of  intent,  the  court  may  properly  re- 
fuse to  instruct  the  Jury  that  the  defendant 
may  be  convicted  of  a  simple  assault,  or  of 
a  mere  attempt  to  commit  the  offense 
charged  in  the  information.  (People  v. 
Stanton,  106  Cal.  139.) 

129.  The  name  of  the  party  assaulted  is  a 
material  element  of  the  offense  of  an  as- 
sault with  a  deadly  weapon,  and  where  the 
complaint  charged  the  assault  to  have  been 
made  up<>n  the  person  of  one  George  Ma- 
gin-  and  the  information  charged  it  to  have 
been  made  upon  the  person  of  one  George 
Massino,  the  variance  is  fatal.  (People  v. 
Christian,  101  Cal.  471.) 

130.  Upon  the  trial  of  a  defendant  charg- 
ed with  an  assault  with  a  deadly  weapon, 
where  the  prosecuting  witness  In  his  direct 
examination  testified  that  the  only  cause  of 
the  assault  upon  him,  so  far  as  he  knew, 
was  that  he  was  present  on  a  previous  oc- 
casion when  the  defendant  and  several  oth- 
ers assaulted  another  person,  and  that  he 
witnessed  the  affair,  and  subsequently  gave 
the  names  of  those  engaged  in  It  to  the  ofil- 
cers,  which  resulted  in  their  arrest,  it  is 
prejudicial  error  to  refuse  to  allow  cross-ex- 
amination as  to  what  the  defendant  did  at 
the  time  of  the  previous  assault.    (People  v. 

•    Un  Dong,  106  Cal.  83. 

131.  Upon  the  trial  of  a  defendant  for  an 
assault  with  a  deadly  weapon  with  intent 
to  commit  murder,  where  the  defendant  had 
testified  upon  direct  examination  as  to  the 
reason  he  had  a  revolver  upon  the  day  of 
the  diflSculty,  it  was  proper  for  the  court  to 
permit  the  prosecution  to  ask  the  defendant 
upon  cross-examination  to  identify  a  re- 
volver shown  him.  (People  v.  Gordan,  103 
Cal.  568.)  ^ 

132.  Where  a  defendant,  accused  with  an 
assault  with  a  deadly  weapon  with  intent 
to  murder,  is  convicted  only  of  an  assault 
with  a  deadly  weapon,  any  error  in  instruc- 
tion upon  the  subject  of  the  intent  to  mur- 
der, which  could  have  no  bearing  upon  the 
lower  offense  of  which  the  defendant  was 
convicted.  Is  harmless.  (People  v.  Wallace, 
101  Cal.  281.) 

133.  Evidence  that  a  person  accused  of  an 
assault  with  Intent  to  commit  murder  had 
a  knife  and  pistol  on  his  person  nearly  a 
month  after  the  commission  of  the  alleged 
assault  Is  Inadmissible;  and  the  cross-exam- 
ination of  a  defendant  thereon,  against  his 
objection,  Is  inexcusable,  and  prejudicial  er- 
ror.   (People  v.  Yee  Fook  Din,  106  Cal.  163.) 

134.  An  instruction  to  the  Jury  upon  the 
trial  of  a  defendant  charged  with  an  as- 
sault with  intent  to  commit  murder,  that 
"every  person  Is  presumed  to  intend  what  his 
acts  indicate  his  intention  to  have  been;  and 
if  the  defendant  at  the  time  and  place  alleg- 
ed in  the  information  voluntarily  assaulted 
the  prosecuting  witness  with  a  deadly  wea- 
pon in  such  a  manner  that  the  natural 
and  ordinary  consequences  of  such  assault 


would  be  to  kill  the  said  witness  Stano- 
vltch,  then  the  law  presumes  that  the  de- 
fendant intended  to  kill  the  said  witness 
Stanovitch;  and  unless  it  appears  from  the 
evidenci;  that  the  intention  of  the  defend- 
ant was  other  than  his  acts  indicated,  the 
law  will  not  hold  him  guiltless,"  is  errone- 
ous. In  that  It  passes  upon  the  question  of 
Intent,  and  thereby  trenches  upon  the  prov- 
ince of  the  Jury  In  passing  upon  matters  of 
fact.    (People  v.  Landman,  103  Cal.  577.) 

135.  It  Is  error  for  the  court  to  refuse  to 
Instruct  the  Jury  at  the  defendant's  request 
that,  "In  order  to  Justify  a  verdict  of 
guilty  of  the  crime  of  assault  with  in- 
tent to  commit  murder,  the  fac^s  and 
circumstances  proven  in  a  case  must 
be  such  that  If  death  had  resulted 
from  the  shooting  the  crime  would  have 
been  murder,  and  not  manslaughter;  for  if 
the  crime  in  a  case  of  death  would  have 
been  only  manslaughter,  the  defendant  can- 
not be  convicted  of  the  offense  charged." 
(People  V.  Landman,  103  Cal.  577.) 

136.  Although  the  evidence  upon  a  charge 
of  an  assault  with  intent  to  commit  murder 
shows  a  close  case  upon  the  plea  of  self-de- 
fense, yet,  where  the  Jury  has  found 
against  the  defendant  upon  that  plea,  and 
the  court  held  the  evidence  sufficient  to  sup- 
port a  verdict  of  guilty  of  an  assault  with  a 
deadly  weapon,  the  appellate  court  is  not 
Justified  in  disturbing  the  verdict  for  lack  of 
evidence.  (People  v.  Fitchpatrick.  106  Cal. 
286.) 

137.  An  assault  is  in  itself  unlawful.    One 
person  cannot  assault  another   in    self-de- 
fense; and  any  act  done  in  self-defense  can- 
not be   an   assault.    (People  v.  Lynch,  101 
Cal.  229.) 

138.  An  employee  of  a  railroad  company 
has  a  right  to  remove  a  beggar  from  the 
cars,  and  to  protect  passengers  from  annoy- 
ance by  him,  using  no  unnecessary  foiy;e  to 
that  end;. but  he  has  no  right  to  arrest  him, 
and  the  person  so  arrested  is  Justified  in  re- 
sisting unlawful  detention  by  such  employ- 
ee.   (People  V.  Denby,  108  Cal.  54.) 

Resistance,  arrest  by  private  person  for 
begging  is  Justifiable.    See  post,  XI,  26. 

139.  An  Instruction  \o  the  Jury  upon  the 
trial  of  a  defendant  charged  with  an  as- 
sault with  a  deadly  weapon  with  intent  to 
kill,  to  the  effect  that  if  they  believed  that 
the  defendant  committed  the  assault  with- 
out malice  aforethought  their  verdict  should 
be  guilty  of  an  assault  with  a  deadly  weap- 
on, is  not  erroneous  because  It  fails  to  state 
that  if  the  assault  had  been  committed  in 
necessary  self-defense  it  was  Justified. 
(People  V.  Lynch,  101  Cal.  229.) 

140.  Where  the  prosecuting  witness,  when 
shot  at,  had  an  axe  in  his  hand  his  actual 
intentions  as  to  the  use  of  the  axe  are  im- 
material; the  only  question  at  issue  being 
how  did  the  axe  appear  to  the  defendant  as 
a  reasotiable  man,  and  evidence  as  to  the 
prior  statement  of  the  prosecuting  witness 
out  of  the  hearing  of  defendant,  that  he 
was  going  to  cut  down  a  fence  erected  up- 
on his  land  by  the  defendant,  is  immaterial 
and  harmless  evidence,  especially  where  the 
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law  to  the  effect  fliat  it  was  not  the  matter 
of  fact,  but  the  jnatter  of  appearance, 
which  measured  defendant's  right  of  self- 
defense,  was  fully  and  fairly  stated  to  the 
Jury  by  the  court.  (People  v.  Fitchpatrlck, 
106  Oal.  286.) 

141.  Where  the  defendant  testified  that 
some  days  prior  to  the  alleged  assault  the 
prosecuting  witness  said,  "1*11  fix  you,"  and 
further  testified  that  immediately  prior  to 
the  affray  the  prosecuting  witness,  in  sl  vio- 
lent manner,  said  to  him,  "I'll  kill  you,"  and 
made  demonstrations  as  if  to  draw  a  weap- 
on, the  refusal  of  the  court  to  allow  him  to 
testify  as  to  what  he  thought  was  meant  by 
the  words,  "1*11  fix  you,**  could  not  be  preju- 
diciaL    (People  y.  Lynch,  101  Cal.  229.) 

142.  Threats  alone  never  justify  a  homi- 
cide, or  an  attempt  to  take  life,  though  ad- 
missible in  evidence  to  throw  light  on  the 
circumstances  surrounding  the  affray.  (Peo- 
ple V.  Lynch,  101  Cal.  229.)  , 

3.  Barratry;  Bribery. 

Barratry.    See  Shipping. 
Bribery  of  witness,  how  investigated.  See 
Pleading  and  Practice,  60. 

143.  An  indictment  charging  a  defendant 
with  willfully  and  feloniously  giving  a  bribe 
to  a  member  of  a  board  of  supervisors,  with 
Intent  to  corruptly  influence  him  in  a  cer- 
tain matter,  but  not  containing  any  aver- 
ment of  any  act  or  acts  bringing  the  alleg- 
ed conduct  within  the  legal  meaning  of 
bribery,  and  not  stating  the  particular  cir- 
cumstances of  the  offense  charged,  is  insuf- 
ficient, and  a  demurrer  thereto  should  be 
sustained.    (People  v.  Ward,  110    Cal.  369.) 

144.  A  general  averment  in  an  indictment 
that  the  defendant  bribed  a  certain  person 
to  do  a  certain  thing  is  the  averment  of  a 
legal  conclusion  only.  (People  v.  Ward,  110 
Cal.  369.) 

Indictment  for  bribery,  what  must 
charge.    See  ante,  34. 

Indictment  for  bribery  in  language  of 
statute  is  not  sufficient.    See  ante,  34. 

4.  Burglary. 

View  of  premises  on  prosecution  for  bur- 
glary.   See  ante,  101. 

145.  Ordinarily  the  offense  of  burglary 
can  be  tried  only  in  the  county  in  which  it 

.  is  committed,  but,  under  section  786  of  the 
Penal  Code,  it  can  be  tried  in  any  county 
into  which  the  property  burglariously  tak- 
en has  been  brought;  but,  in  order  to  give 
the  court  in  the  latter  county  Jurisdiction 
of  the  offense,  the  facts  showing  that  a  bur- 
glary was  committed,  and  that  property 
was  burglariously  taken  and  carried  into 
that  county,  must  be  set  out,  and  an  infor- 
mation merely  complying  with  this  rule  to 
show  Jurisdiction  of  the  offense  is  not  sub- 
ject to  a  demurrer  for  charging  more  than 
one  offense.  (People  v.  Jochlnsky,  106  Cal. 
688.) 

146.  Although  an  indictment  or  mforma- 
tlon  must  not  charge  more  than  one  offense, 
and  the  defendant  may  demur  to  the  indict- 
ment or  Information  when  It  appears  upon 
the  face  thereof  that  more  than   one  of- 


fense is  charged,  yet  an  indictment  or  in- 
formation charging  the  offense  of  burglary 
with  intent  to  commit  larceny,  and  further 
charging  that  in  the  commission  of  the  bur- 
glary the  defendants  stole,  took,  and  carried 
away,  as  proceeds  of  the  burglary,  personal 
property  of  the  value  of  four  hundred  and 
eighty-nine  dollars,  which  they  brought, 
carried,  and  removed  Into  the  city  and  coun- 
ty where  the  information  was  filed,  is  not 
subject  to  demurrer  for  charging  more  than 
one  offense,  but  merely  states  facts  show- 
ing the  Jurisdiction  of  the  offense  of  bur- 
glary.   (People  V.  Jochlnsky,  106  Cal.  638.) 

147.  Where  a  defendant  is  accused  of  the 
crime  of  burglary,  committed  in  entering  a 
house  with  intent  to  commit  grand  larceny, 
it  is  necessary  that  the  felonious  intent 
must  be  permanently  to  deprive  the  owner 
of  his  property,  and  an  instruction  that  lar- 
ceny might  be  committed,  even  though  it 
was  only  the  intent  of  the  party  taking  the 
property  to  deprive  the  owner  of  it  tempo- 
rarily, is  erroneous.  (People  v.  Brown,  105 
CaL  66.) 

148.  Where  there  Is  direct  evidence  to  the 
effect  that  the  defendant  was  in  possession 
of  the  property  stolen  from  the  house  bur- 
glarized at  about  the  time  the  burglary  was 
committed,  the  mere  fact  that  tliis  evidence 
was  contradicted  by  the  defendant  or  other 
witness,  cannot  defeat  the  right  of  the  peo- 
ple to  have  an  instruotion  bearing  upon  the 
question  of  the  possession  of  stolen  proper- 
ty given  to  the  Jury.  (Pe<^le  v.  Abbott,  101 
Cal.  645.) 

149.  Where  the  information  charged  that 
burglary  was  committed  in  another  county, 
and  that  the  goods  burglariously  taken 
were  brought  into  the  county  In  which  the 
information  was  filed,  a  general  verdict  im- 
ports a  conviction  of  the  offense  charged, 
and  it  is  not  necessary  that  the  verdict 
should  specify  the  county  in  which  the  of- 
fense was  committed,  nor  that  the  goods 
were  taken  into  the  county  where  the  infor- 
mation was  filed.  (People  v.  Jochlnsky,  Kid 
Cal.  638.) 

150.  The  mere  possession  of  stolen  prop- 
erty unexplained  by  the  defendant,  though 
not  sufl3cient  to  justify  a  conviction.  Is  a 
circumstance  tending  to  show  guilt,  and  the 
accused  is  bound  to  explain  the  possession 
in  order  to  remove  the  effect  of  it  as  a  cir- 
cumstance to  be  considered  in  connection 
with  other  suspicious  facts  if  the  evidence 
discloses  any  such.  (People  v.  Abbott,  101 
Cal.  645.) 

151.  The  words  "a  circumstance  tending 
to  show  guilt"  would  be  a  more  appropriate 
expression  than  the  phrase  "a  guilty  cir- 
cumstance*' as  applied  to  the  possession  of 
stolen  property,  yet  their  manifest  meaning 
is  the  same,  and  the  use  of  the  latter  ex- 
pression in  an  instruotion  Is  not  ground  for 
a  reversal  of  a  Judgment  of  conviction. 
(People  V.  Abbott,  101  CJal.  645.) 

152.  A  defendant  informed  against  for  the 
crime  of  burglary  may  be  convicted  of  an 
attempt  to  commi/t  burglary  in  the  second 
degree,  where  the  evidence  tends  to  sustain  a 
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verdict  of  burglary  In  the  flret  degree.  (Peo- 
ple V.  Lowen,  109  Cal.  381.) 

5.  Compounding  Felony. 

153.  Under  section  153  of  the  Penal  Code, 
knowledge  of  the  actual  commlss^n  of  a 
crime  and  the  taking  of  money  or  property 
of  another,  upon  agreement  or  understand- 
ing to  compound  or  conceal  such  crime,  are 
the  facts  necessary  to  constitute  an  offense; 
but  there  can  be  no  knowledge  of  the  com- 
mission of  the  crime  unless  it  was  actually 
committed,  and  an  information  charging 
that  the  crime  of  grand  larceny  was  com- 
mitted, and  stating  by  whom,  when,  where, 
and  how  it  was  committed,  and  that  the  de- 
fendant, "having  knowledge  of  the  commis- 
sion of  said  crime,"  took  money  from  the 
person  who  committed  it,  upon  the  agree- 
ment and  understanding  that  he  would 
compound  and  conceal  the  same,  sufficiently 
states  a  public  offense,  and  the  omission 
of  the  word  "actual"  is  immaterial,  and 
does  not  tend  to  the  prejudice  of  a  substan- 
tial right  of  the  defendant.  (People  v. 
Bryon,  103  Cal.  G75.) 

6.  Conspiracy. 

Who  are  accomplices.    See  ante,  II. 

Testimony  of  conspirator  or  accomplice. 
See  ante,  X,  3,  i. 

Sufficiency  of  corroboration  of  accomplice. 
See  ante,  97. 

Advertisement  in  paper  by  confederate  as 
evidence.    See  post,  316. 

154.  In  a  criminal  prosecution  for  con- 
spiring falsely  to  move  and  maintain  an 
action  of  slander,  under  division  3  of  sec- 
tion 182  of  the  Penal  Code,  it  is  necessary 
to  allege  and  to  prove,  in  addition  to  the 
conspiracy,  some  overt  act  in  furtherance 
and  pursuance  of  the  conspiracy,  and  the 
complaint  In  the  action  of  slander  is  proper- 
ly received  in  evidence  for  the  purpose  of 
proving  the  commencement  of  the  action  by 
filing  of  the  complaint  as  an  overt  act. 
(People  V.  Daniels.  105  Cal.  262.) 

155.  In  a  criminal  prosecution  for  a  con- 
spiracy it  is  not  necessary  that  the  con- 
spiracy be  actually  shown  to  have  been 
formed  before  the  declarations  of  either  of 
the  conspirators  can  be  proven;  though.  If 
the  conspiracy  is  not  ultimately  proven, 
such  declarations  must  be  disregarded;  and 
the  order  of  proof  is  largely  in  the  discre- 
tion of  the  court,  which  may  determine  how 
much  evidence  of  the  existence  of  the  con- 
spiracy should  be  required  before  receiving 
evidence  of  the  acts  and  declarations  of 
one  of  the  alleged  conspirators  in  the  ab- 
sence of  the  other;  and,  where  evidence  has 
been  given  tending  to  prove  a  conspiracy, 
objection  made  to  the  evidence  of  a  conver- 
sation with  one  of  the  defendants  relating 
to  the  suit  after  its  commencement,  upon 
the  ground  that  no  conspiracy  had  then 
been  established,  is  properly  overruled. 
(People  V.  Daniels,  105  Cal.  262.) 

156.  A  conspiracy,  like  any  other  fact, 
may  be  proven  by  circumstantial  evidence. 
(People  V.  Lane.  101  Cal.  513.) 


157.  Ab  a  general  rule,  In  order  that  the  act 
or  declaration  of  one  conspirator  or  accom- 
plice in  the  prosecution  of  a  criminal  en- 
terprise may  be  considered  the  declaration 
of  all,  and  therefore  imputable  to  all,  a 
foundation  must  first  be  laid  aliunde,  by 
proof  sufficient,  in  the  opinion  of  the  court, 
to  establish  prima  facie  the  fact  of  conspir- 
acy between  the  parties— the  question  of 
such  conspiracy  being  ultimately  for  the 
Jury;  yet,  in  some  cases,  this  greneral  rule 
may  be  departed  from,  and  as  the  Jury  In 
all  such  cases  are  the  ultimate  arbiters  of 
the  question  of  conspiracy,  the  order  of 
proof  is  in  the  discretion  of  the  trial  court 
(People  V.  Fehrenbach,  102  Cal.  394.) 

158.  The  declarations  of  a  co-consplrator 
not  prosecuted  are  equally  admissible  with 
those  of  one  under  Indictment  and  prosecu- 
tion.   (People  V.  Fehrenbach,  102  CaL  394.) 

159.  Where  an  instruction  for  the  prose- 
cution closely  follows  the  statute,  and  does 
not  omit  the  word  "falsely,"  and  the  In- 
structions for  the  defendants  give  them  the 
benefit  of  any  reasonable  doubt  as  to 
whether  they  conspired  together  willfully, 
corruptly,  falsely,  and  fraudulently  to  pros- 
ecute the  action  by  unlawful  means,  or  by 
false  and  fraudulent  testimony  corruptly 
procured,  the  defendants  cannot  complain 
that  the  Jury  was  misdirected  upon  the  sub- 
ject of  falsely  moving  or  maintaining  the 
action.      (People  v.  Daniels,  105  CaL  262.) 

7.  Crime  against  Nature. 

160.  When  the  crime  against  nature  is  al* 
leged  to  have  been  committed  upon  a  car 
in  a  specified  county,  it  sufficiently  shows 
the  Jurisdiction  of  the  offense  in  that  coun- 
ty, regardless  of  whether  the  Jurisdiction 
would  be  in  any  county  through  which  the 
car  passed  in  the  course  of  its  trip,  under 
section  783  of  the  Penal  Code.  People  v. 
Moore,  103  Cal.  608.) 

161.  The  averment  in  an  information 
charging  the  commission  of  a  crime  against 
nature  "in  and  upon  the  person"  of  an  indi- 
vidual named  by  Christian  name  and  sur- 
name, sufficiently  states  that  it  waa  com- 
mitted with  a  human  being  as  distinguished 
from  an  animal.  (People  v.  Moore.  103  Cal. 
508.) 

162.  The  offense  of  simple  assault  Is  not 
an  element  of  the  crime  of  sodomy  if  the  act 
is  not  committed  with  or  upon  a  human  be- 
ing, or  if  done  or  attempted  with  the  con- 
sent of  the  other  party.  (People  v.  Hickey, 
109  Cal.  275.) 

163.  On  a  trial  for  sodomy,  where  the 
prosecution  introduces  evidence  as  to  cir- 
cumstances of  guilt  arising  upon  two  dif- 
ferent occasions,  which,  as  to  one  of  these 
occasions,  merely  disclosed  a  simple  assault, 
it  is  error  for  the  court  to  refuse  an  instruc- 
tion, at  the  request  of  the  defendant,  that, 
under  the  evidence,  he  might  be  convicted 
of  a  simple  assault.  (People  v.  Hickey.  109 
Cal.  275.) 

8.  Election  Laws;  Crimes  agoAnst. 

False  swearing  in  affidavit  before  regis- 
trar is  perjury.    See  post,  329. 
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164.  In  an  information  stating  that  the  de- 
fendant was  a  deputy  registrar  of  voters, 
and,  "as  such  deputy  registrar,"  willfully, 
feloniously,  and  unlawfully  procured  and 
allowed  the  false  registrauon  of  a  voter,  the 
charge  that  the  defendant  committed  the 
offense  "as  such  deputy  registrar"  is  mere 
surplusage,  and  is  meaningless  in  averment, 
and  unnecessary  in  proof,  the  statute  not 
being  directed  against  official  misconduct, 
nor  limited  in  its  application  to  public  9^- 
flcers,  but  embraces  within  its  terms  "every 
person  who  willfully  causes,  procures,  or  al- 
lows" false  registration.  (People  v.  Stem- 
berg,  111  Gal.  3.) 

165.  An  indictment  charging  a  defendant 
with  willfully,  unlawfully,  and  feloniously 
Interfering  with  Section  officers  of  a  pre- 
cinct, who  were  conducting  the  canvass  of 
the  lawful  votes  cast  in  said  precinct,  by 
willfully  and  unlawfully  acting  as  a  clerk 
in  tallying  the  votes,  and  willfully  prevent- 
ing the  canvass  of  the  votes  from  being 
fairly  had  and  lawfully  conducted,  suffi- 
ciently states  an  offense,  under  section  23  of 
the  act  of  1883,  to  promote  the  purity  of 
elections.    (People  v.  Lee,  107  Gal.  477.) 

9.  Embezzlement. 

a.  What  Gonstitutes. 

Obtaining  money  by  fraudulent  device. 
See  post,  315,  et  seq. 

166.  On  the  facts  there  is  often  a  narrow 
margin  between  cases  of  larceny,  obtaining 
money  by  false  pretenses  and  embezzle- 
ment, depending  upon  the  intention  of  the 
parties;  but,  as  matter  of  law,  if  one  hon- 
estly receives  goods  upon  trust,  and  afcer- 
wards  fraudulently  converts  them  to  his 
own  use,  he  is  guilty  of  embezzlement;  if 
he  obtains  possession  by  fraud,  and  the 
owner  intends  to  part  with  the  title,  the  of- 
fense is  obtaining  goods  under  false  pre- 
tenses; but  if  he  obtains  possession  fraud- 
ulently, with  intent  to  convert  the  same  to 
his  own  use,  and  the  owner  does  not  part 
with  the  title,  the  offense  is  larceny.  (Peo- 
ple V.  Tomlinson,  102  Gal.  19.) 

107.  Where  there  is  no  evidence  tending 
to  show  an  intent  to  steal,  or  to  convert  the 
property  of  another  clandestinely  or  felon- 
iously, the  offense  of  embezzlement  is  not 
made  out;  nor  can  the  statute  against  em- 
bezzlement be  used  to  punish  a  party  for 
the  mere  failure  to  comply  with  a  pecun- 
iary obligation;  and  where  the  evidence 
shows  merely  a  case  of  disputed  mutual  ac- 
counts between  an  attorney  and  client,  for 
which  a  civil  action  is  the  appropriate  rem- 
edy, the  charge  of  embezzlement  is  not  sus- 
tained.   (People  V.  O'Brien,  106  Gal.  104.) 

168.  Prior  to  January  5, 1891,  there  was  no 
law  making  it  the  duty  of  the  obnnty  clerk 
of  San  Diego  county  to  pay  over  any  public 
moneys  In  his  hands,  or  any  fees  deposited 
with  him,  to  his  successor  In  office,  and  he 
cannot  be  prosecuted  under  section  424  of 
jthe  Penal  Gode  for  the  crime  of  omitting 
and  refusing  to  pay  over  to  his  successor 
any  public  money  alleged  to  have  been  re- 
ceived by  him  in  his  official   capacity  as 


county  clerk.    (People  v.  Hamilton,  103  Cal. 

488.) 

169.  Where  money  was  sent  by  a  client  to 
his  attorney  to  be  paid  over  to  the  proper  of- 
ficer, within  the  time  allowed  by  law  and 
the  practice  of  the  United  States  land  of- 
fice, BO  as  to  preserve  the  right  of  the  client 
to  purchase  land  from  the  United  States  for 
which  she  had  applied,  and  the  time  within 
which  to  make  such  payment  had.  not  ex- 
pired when  the  defendant  was  arrested,  nor 
until  after  the  Information  against  him 
was  filed,  and  no  demand  had  been  made 
upon  the  attorney  either  to  return  the 
money  to  the  client,  or  to  make  immediate 
payment  into  the  United  States  land  office, 
the  attorney  is  not  gniilty  of  the  crime  of 
embezzlement,  nor  of  a  fraudulent  conver- 
sion of  the  money.  (People  v.  Wyman,  102 
Gal.  552.) 

170.  The  fact  that  the  defendant  neg- 
lected up  to  the  time  of  his  arrest  to  cash 
orders  sent  to  him  to  pay  for  land  to  be 
purchased  from  the  government,  and  that, 
when  arrested,  he  did  not  have  on  his  per- 
son all  of  the  money  intrusted  to  him  for 
that  purpose,  and  did  not  offer  to  account 
for  the  same,  are  insufficient  to  prove  that 
he  had  fraudulently  appropriated  the  money 
to  his  own  use  prior  to  the  filing  of  the  com- 
plaint upon  which  he  was  arrested.  People 
V.  Wyman,  102  Gal.  652.) 

171.  The  failure  of  the  defendant  to  apply 
the  money  as  directed  after  his  arrest  must 
be  disregarded  In  considering  the  question 
of  his  guilt  or  innocence  of  the  crime 
charged,  and  is  inadmissible  in  evidence. 
(People  V.  Wyman,  102  Gal.  552.) 

172.  In  order  to  warrant  the  conviction  of 
a  defendant  charged  with  embezzlement  it 
is  necessary  for  the  people  to  prove  that  he 
had,  before  the  date  of  the  complaint  for 
his  arrest  for  the  offense,  fraudulently  con- 
verted to  his  own  use  the  money  alleged 
to  have  been  embezzled.  (People  v.  Wyman, 
102  Gal.  552.) 

178.  The  offense  of  embezzlement  in  the 
county  where  the  horse  was  received  was 
complete  the  moment  it  was  taken  with  in- 
tent wrongfully  to  appropriate  it,  regardless 
of  the  subsequent  removal  of  the  property 
to  another  county  and  the  sale  of  the  horse 
therein.    (People  v.  Leong  Fly,  107  Gal.  497.) 

174.  If  a  defendant  has  embezzled  and 
converted  trust  moneys  to  his  own  use  it 
cannot  affect  his  guilt  in  the  eye  of  the  law 
if  he  afterwards  repents  and  restores  the 
money.    (People  v.  Royce,  106  Gal.  178.) 

175.  The  question  whether  an  embezzle- 
•ment  is  to  be  proven  only  through  the  fail- 
ure of  the  agent  to  account  for  or  to  pay 
over  the  money  received  goes  only  to  the 
evidence,  and  not  to  the  fact  of  embezzle- 
ment, which  may  be  proved  by  other  evi- 
dence before  the  period  for  accounting  ar- 
rives.   (People  V.  Royce,  106  Gal.  173.) 

176.  It  is  not  necessary,  in  order  to  sus- 
tain a  conviction  for  embezzlement  of  the 
money,  as  the  property  of  the  one  from 
whom  the  collection  wat  made  by  the  de- 
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fendant  without  authority  after  his  dis- 
charge from  employment,  that  such  person 
sliould  have  made  a  demand  on  the  de- 
fendant for  the  return  of  the  money.  (Peo- 
ple V.  Van  Ewan,  ill  Cal.  144.) 

177.  Any  officer  who  in  fact  acts  as  an  of- 
ficer of  a  corporation  de  facto  Is  subject  to 
all  the  liabilities  and  penalties  imposed 
upon  directors  and  officers  duly  elected  by 
a  corporation  de  jure;  and  a  de  facto  officer 
of  a  de  facto  corporation  is  liable  criminally 
for  the  embezzlement  of  funds  in  his  hands. 
(People  V.  Leonard,  106  Cal.  302.) 

178.  Where  an  officer  in  charge  of  the 
funds  of  a  bank  takes  therefrom  such 
funds,  and  deposits  in  place  thereof  securi- 
ties known  by  him  to  be  worthless,  and  ap- 
propriates to  his  own  use  the  funds  thus 
taken,  he  is  guilty  of  embezzlement.  (Peo- 
ple V.  Leonard,  106  Cal.  302.) 

179.  If  the  defendant,  while  acting  as  dep- 
uty assessor,  received  as  such  officer  mon- 
eys belonging  to  the  county,  and  fraudu- 
lently appropriated  them  to  his  own  use,  he 
Is  guilty  of  embezzlement  under  section  504 
of  the  Penal  Code.  (People  v.  CJobler,  108 
Cal.  538.) 

180.  The  fact  that  a  field  deputy  who  as- 
sessed and  collected  taxes  on  personal  prop- 
erty, which  is  the  money  alleged  to  have 
been  embezzled,  did  not  return  a  statement 
of  the  assessment  or  of  the  amount  received 
at  the  assessor's  office,  and  that  no  entry 
was  made  In  the  assessor's  'books,  does  not 
tend  to  show  that  the  money  collected  does 
not  constitute  a  part  of  the  public  funds  of 
the  county.    (People  v.  Cobler,  108  Cal.  538.) 

181.  Under  the  act  of  Congress  of  August 
27,  1888,  for  the  support  of  disabled  soldiers 
and  sailors  of  the  United  States,  which  pro- 
vides for  quarterly  payments  to  be  made 
by  the  board  of  managers  of  the  National 
Home  to  the  officers  of  the  respective  states 
and  territories,  a  draft  drawn  by  the  bo.ivd 
of  managers  of  the  National  Home  in  favor 
of  the  governor  of  California  for  the  benefit 
of  the  Veterans*  Home  Association  at 
Yountvllle,  declared  by  the  act  of  the  legis- 
lature of  March  18,  1880,  to  'be  a  state 
home  for  the  support  and  maintenance  of 
disabled  soldiers  and  sailors  of  the  United 
States  and  to  be  under  the  exclusive  man- 
agement of  the  state,  may  be  properly  re- 
ceived by  the  Veterans'  Home  Association 
as  a  state  agency  for  the  management  of 
the  home  and  the  disbursement  of  all  mon- 
eys for  its  support;  and  the  fact  that  the 
draft  was  drawn  to  the  governor  of  the 
state  instead  of  to  the  state  treasurer,  who 
was  authorized  by  the  law  of  California  to 
receive  it,  and  was  indorsed  by  the  gover- 
nor Instead  of  the  state  treasurer,  and  de- 
livered by  the  secretary  of  the  governor  to 
the  treasurer  of  the  Veterans'  Home  Asso- 
ciation, does  not  affect  the  question  of  its 
becoming  so  far  fhe  property  of  the  Vet- 
erans' Home  Association  that  the  defendant 
may  be  charged  with  the  embezzlement  of 
the  same,  in  the  absence  of  any  action  by 
the  government  of  the  United  States  to  re- 
claim the  draft  upon  the  ground  that  it  was 


issued  to  the  governor  without  authority  of 
law.    (People  v.  Royce,  106  Cal.  173.) 

182.  The  mere  deposit  of  moneys  by  the 
treasurer  of  a  Veterans'  Home  Association 
to  his  personal  account,  though  it  may  be 
Bufflcdent  to  charge  him  as  a  trustee  with  in- 
terest in  a  civil  case,  is  not  sufficient  evi- 
dence to  convict  him  of  felonious  embezzle- 
ment of  the  moneys  so  deposited,  It  not  ap- 
pearing that  the  treasurer  was  ever  called 
upon  to  apply  the  money  to  any  need  of 
the  association,  or  to  make  any  particular 
use  of  it,  or  to  put  it  in  any  special  place,  or 
that  any  demand  was  ever  made  ni)on  him 
for  the  money,  and  it  appearing  that  he  did 
not  clandestinely  keep  the  money,  but  re- 
ported it  to  the  book-keeper  of  the  associa- 
tion, and  that  the  amount  of  the  deposit 
was  entered  by  the  book-keeper  upon  the 
ledger  of  the  association.  (People  v.  Royce, 
106  Cal.  173.) 

183.  The  defendant  having  received  the 
draft  as  treasurer  of  the  association,  and  re- 
ceived its  entire  proceeds  as  such  treasurer, 
he  is  estopped  from  saying  that  It  was  not 
a  valid  draft,  or  that  the  proceeds  were  not 
the  moneys  of  the  association,  and  cannot 
escape  responsibility  for  embezzlement  of 
the  proceeds  of  the  draft  by  saying  either 
that  the  association  was  not  entitled  to  the 
money,  or  that  he  was  not  authorized  to  re- 
ceive it  as  treasurer.  (People  v.  Royce,  106 
Cal.  173.) 

Disbarment  for  embezzlement.  See  Attor- 
ney and  Client,  14,  et  seq. 

b.  Indictment  tor. 

184.  Under  sections  967  and  1131  of  the 
Penal  Code,  it  is  not  necessary  to  specify  in 
an  indictment  or  information  for  the  em- 
bezzlement of  money  or  to  prove  at  the  trial 
the  coin,  number,  denomination,  or  kind  of 
money  embezzled;  and  it  is  sufficient  to  de- 
scribe the  money  appropriated  as  lawful 
money  of  the  United  States.  (People  v.  Cob- 
ler, 108  Cal.  538.) 

185.  An  Indictment  stating  that  the  money 
embezzled  consisted  of  public  funds  of  the 
county,  and  was  received  by  the  defendant 
as  deputy  county  assessor  for  the  use  and 
benefit  of  the  county,  sufflclemtly  states  the 
manner  in  which  the  defendant  received 
the  money,  and  the  use  and  puipose  for 
which  he  held  it.  (People  v.  Oobler,  108  OaL 
538.) 

c.  Evidence. 

Proof  of  embezzlement.    See  ante,  175. 

If  evidence  insufficient,  supreme  court  will 
review  it.    See  Appeals,  294. 

Evidence  of  failure  to  apply  money  after 
arrest  is  inadmissible.    See  ante,  171. 

Kind  of  money  need  not  be  proved.  See 
ante,  184. 

186.  Where  the  proof  shows  that  a  defend- 
ant accused  of  embezzlement  of  the  moneys 
of  his  employer  collected  many  bills  for 
goods  sold  to  customers  of  his  employer, 
which,  with  one  or  two  exceptions,  were 
credited  to  the  personal  ficconnt  of  the  cus- 
tomer on  the  ledger,  but  were  not  entered 
upon  the  cash-book,  nor  charged  to  the  per- 
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Banal  account  of  the  defendant,  nor  in  any 
manner  accounted  for  or  paid  oyer  to  his 
employer,  and  the  defendant  in  his  testi- 
mony admitted  that  he  was  not  authorized 
to  expend  money  and  not  enter  it  in  the 
hooks,  and  his  testimony  as  to  any  authority 
to  expend  the  money  alleged  to  have  been 
embezzled  is  in  conflict  with  the  positive 
testimony  of  his  employer,  a  verdict  con- 
victing the  defendant  of  embezzlement  is 
fully  sustained.  (People  v.  Bidleman,  104 
Cal.  608.) 

187.  Evidence  of  conversations  with  the 
defendant  as  to  the  condition  of  the  bool^s, 
tending  to  show  the  methods  and  conduct 
of  the  defendant  touching  the  moneys 
charged  to  have  been  embezzled,  and  touch- 
ing discrepancies  occurring  in  a  previous 
year,  tending  to  show  a  method  so  long  con- 
tinued as  to  preclude  the  supposition  that 
the  later  ones  were  accidental  or  the  result 
of  negligence,  is  competent  and  admissible. 
(People  V.  Bidleman,  104  Gal.  608.) 

188.  Upon  cross-examination  of  a  witness 
for  the  prosecution,  a  question  by  counsel 
for  the  defendant  as  to  what  conclusion  the 
witness  came  to  from  the  manner  in  which 
defendant  conducted  the  bueiness,  as  to 
whether  or  not  he  was  the  manager  and  had 
full  control,  or  otherwise,  is  properly  ex- 
<l^'<i*^#l  ns  inoompeteDt,  although  the  district 
attorney  did  not  state  the  grounds  of  his 
objection,  the  ruling  being  such  that  no 
statement  of  objection  would  enable  the  de- 
fendant to  have  obviated  it  (People  v.  Bid- 
leman. 104  Gal.  606.) 

189.  A  question  as  to  the  profits  of  the  bus- 
iness for  a  period  of  three  years  is  properly 
excluded,  as  irrelevant  to  a  charge  of  em- 
bezzlement by  a  i>er8on  employed  in  the  bus- 
iness.   (People  V.  Bidleman,  104  Gal.  608.) 

190.  Evidence  showing  who  was  acting  as 
assessor  of  the  county  during  the  year  in 
which  the  embezzlement  took  place,  and 
that  the  defendant  was  acting  as  his  dep- 
uty, is  sufficient  proof  of  the  official  position 
of  the  defendant;  and  it  is  not  necessary 
to  prove  either  that  the  assessor  or  deputy 
assessor  had  properly  qualified,  but  the  law 
presumes  that  a  person  acting  as  a  public 
officer  has  been  regularly  appointed  to  it,  and 
that  official  duty  has  'been  regularly  per- 
formed.   (People  V.  Gobler,  108  Gal.  538.) 

191.  Evidence  is  admissible  to  show  that 
the  defendant  charged  with  embezzlement 
had  been  guilty  of  other  embezzlements 
from  the  company  of  which  he  had  been  the 
agent,  and  in  connection  with  such  proof 
receipts  of  money  given  by  the  defendant  to 
Its  other  customers,  though  not  sufficient  of 
themselves  to  show  embezzlement,  are  ad- 
missible in  evidence  on  that  issue.  (People 
V.  Van  Bwan,  111  Gal.  144.) 

192.  Evidence  of  moneys  received  by  the 
defendant,  and  not  entered  upon  the  books 
nor  accounted  for.  which  were  received  at 
a  period  remote  from  the  date  named  in 
the  information,  and  not  included  in  the 
sum  therein  specified,  is  competent,  as  tend- 
ing to  show  a  system  adopted  by  the  de- 
fendant  to  conceal  the  conversion  of  the 
moneys  embezzled,   and    the    intent    with 


which  the  money  mentioned  in  the  informa- 
tion was  appropriated  by  him  to  his  own 
use.    (People  v.  Bidleman,  104  C&l.  608.) 

193.  Evidence  is  admissible  to  show  that 
the  defendant  collected  personal  property 
taxes  from  other  parties,  and  failed  to  pay 
over  or  account  for  the  money  collected,  for 
the  purpose  of  showing  guilty  knowledge 
and  intent  in  the  appropriation  of  the 
moneys  alleged  to  have  been  embezzled. 
(People  V.  Gobler,  108  Gal.  538.) 

194.  A  premature  objection  to  a  prelimin- 
ary question  in  relation  to  a  receipted  biU, 
the  amount  of  which  the  evidence  afterward 
showed  was  paid  to  the  defendant  and  not 
accounted  for,  and  was  included  in  the 
amount  charged  in  the  information  to  havef 
been  embezzled,  is  properly  overruled.  (Peo- 
ple V.  Bidleman,  104  Gal.  608.) 

196.  Upon  the  trial  of  a  defendant  accused 
of  the  crime  of  embezzlement  it  is  error  to 
allow  the  people,  when  putting  in  their  evi- 
dence in  chief,  to  show  that  the  prosecuting 
witness  had  certain  money  on  deposit,  in 
order  to  strengthen  or  bolster  the  testimony 
of  such  witness,  in  anticipation  of  the  evi- 
dence for  the  defendant.  (People  v.  O'Brien, 
106  Gal.  104.) 

196.'  Where  a  defendant  is  charged  with 
embezzlement  of  moneys  as  an  officer,  man- 
ager, and  servant  of  a  banking  corporation 
"duly  created,  organized,  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Oalifomia,"  proof  that  such  corpoaratlon  ex- 
iftted  as  a  corporaition  de  facto,  claiming  in 
good  faith  to  be  a  corpora;tion  organized 
under  the  laws  of  Oalifomia,  and  doing  bus- 
iness as  such,  is  sufflcieiut  to  su&tain  the  in- 
dictment.   (People  V.  Leonard,  106  Oal.  302.) 

197.  Under  an  information  charging  a 
county  clerk  with  omission  and  refusal  to 
pay  over  moneys  to  his  successor,  be  cannot 
be  convicted  for  failure  to  pay  the  moneys 
to  the  county  treasurer.  (People  v.  Hamil- 
ton, 103  Gal.  488.) 

198.  In  a  prosecution  against  a  deputy  as- 
sessor, evidence  that  neither  the  statement 
of  the  assessment  nor  the  money  collected 
was  returned  to  the  assessor's  office  is  suf- 
ficient to  justify  the  jury  in  finding  that  the 
money  was  converted  by  the  defendant  to 
his  own  use.  (People  v.  Gobler,  108  Gal. 
588.) 

199.  Where  the  funds  which  the  defendant 
Is  charged  with  embezzling  were  the  pro- 
ceeds of  a  diaft  dmwn  by  the  boaid  of 
managers  of  th^  National  Home  for  Dis- 
abled Volunteer  Soldiers,  upon  the  assistant 
treasurer  of  the  United  Staitee  of  the  city  of 
New  York,  payable  to  the  order  of  the  gov- 
ernor of  California,  which  came  to  the  hands 
of  the  defendant  as  treasurer  of  the  Vet- 
erans' Home  Association,  and  which  was 
cached  by  a  bank  in  San  Francisco  for  the 
defendant,  who  caused  the  proceeds  to  be 
deposited  to  his  individual  account  in  the 
bank,  the  president  of  the  bank,  not  having 
posselsion  of  the  draft,  whether  the  draft 
was  or  was  not  beyond  the  jurisdiction  of 
the  court,  is  competent  to  testify  orally  to 
the  description  of  the  draft  cashed  by  the 
bank,  for  the  purpose  of  identifying  it  as  the 
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draft  received  by  the  defendant,  and  deUT- 
ered  to  the  hank.  (People  y.  Boyce,  106  Gal. 
173.) 

200.  The  fact  that  the  receipt  f6r 
the  draft  was  signed  by  the  defendant 
as  "Treasurer  of  the  Veterans'  Home  of  Cal- 
ifornia," instead  of  as  "Treasurer  of  the  Vet- 
erans' Home  Association,"  does  not  show  a 
material  misnomer,  where  the  evidence  es- 
tablishes tliat  the  draft  was  sent  to  him 
for  the  benefit  of  the  Soldiers'  Home  at 
YountYille,  and  that  the  "Veterans'  Home 
Association"  had  established  its  home  at 
YountviUe,  and  ithat  there  was  no  other 
home  for  soldiers  at  YountyiUe,  and  that 
the  proceeds  of  the  drafit  were  eivtered  in 
the  xedger  of  the  "Veterans'  Home  Associa- 
tion" upon  a  statement  from  the  defendant 
that  he  had  receiyed  the  amount  of  the 
draft    (People  y.  Boyce,  106  CJal.  173.) 

201.  Where  the  information  charged  the 
offense  to  have  been  committed  on  or  about 
the  thirty-flrst  day  of  December,  1891,  and 
before  the  first  day  of  May,  1892,  proof  of 
a  bill  receipted  by  the  defendant  March  7, 
1892,  is  properly  admitted  under  the  plead- 
ings upon  lAic  offer  to  show  that  the  money 
receipted  for  was  never  accounted  for  or 
paid  over,  and  that  it  was  part  of  the  sum 
charged  in  the  information.  (Pec^le  v.  Bid- 
leman,  104  Cal.  608.) 

202.  Where  a  defendant  accused  of  the  em- 
bezzlement of  money  had  been  the  agent  of 
a  company,  with  authority  to  sell  goods  and 
collect  bills,  and  had  sold  goods  as  such 
agent  to  the  one  named  in  the  indictment 
as  the  owner  of  the  money  embezzled,  and 
had  colleoteu  the  money  from  him  at  a  time 
subsequent  to  his  discharge  from  employ- 
ment as  such  agent,  there  is  no  fatal  var- 
iance between  the  indictment  and  the  proof, 
although  the  one  to  whom  the  goods  were 
sold  was  not  notified  of  the  agent's  dis- 
charge, and  could  compel  the  company  to 
credit  him  with  the  money.  But  if  the  de- 
fendant was  in  fact  the  agent  of  the  com- 
pany when  the  money  embezzled  was  col- 
lected he  could  not  be  convicted  under  the 
Indictment.  (People  v.  Van  Bwan,  111  Cal. 
144.) 

d.  Instructions  and  Verdict. 

203.  An  instruction  which  uses  the  word 
"stealing"  without  using  the  word  "felon- 
ious" before  it,  is  not  for  that  reason  erro- 
neous. The  word  "steal,"  in  common  as  well 
as  In  legal  parlance,  imports  a  larceny,  and 
when  used  In  connection  with  property 
which  is  the  subject  of  a  larceny,  means  the 
felonious  taking.  (People  v.  Tomlinson,  102 
Cal.  19.) 

204.  An  instruction  that  if  the  defendant 
knowing  his  ineolvency,  took  large  sums  of 
money  from  the  vaults  of  the  bank,  and  ex- 
ecuted therefor  an  unsecured  promissory 
note  to  the  bank,  such  taking  of  the  money 
was  a  fraudulent  appronriation  falling  with- 
in the  definition  of  embezzlement,  must  be 
taken  In  connection  with  other  instrtictions 
to  the  effect  that  the  making  of  the  note  was 
not  of  Itself  a  criminal  act  and  that  the  jury 
must  find  from  other  evidence  Independent 
of  the  notes  *hat  money  was  taken  by  de- 


fendant from  the  bank  and  appropriated  con- 
trary to  his  trust,  and,  when  thus  taken 
together,  the  instructioas  were  not  detri- 
menal  to  the  defendant.  (People  v.  Leo- 
nard, 106  Cal.  302.) 

205.  An  instructioii  to  the  jury  tbat  if  they 
believed  from  the  evidence  beyond  a  rea- 
sonable doubt  that,  at  the  time  and  place  al- 
leged In  the  indictment,  the  defendant  was 
a  deputy  county  assessor  as  alleged  in  the 
indictment,  and  that,  as  such  deputy  county 
assessor,  he  collected  from  the  persons 
named  in  the  indictment  the  sum  for  per- 
sonal property  tax  therein  alleged,  and  that 
he  did  not  pay  over  said  money  to  the  as- 
sessor of  the  county,  but  that  he  fraudv- 
lently  appropriated  the  same  or  any  part 
thereof  to  his  own  use,  they  should  find  the 
defendant  guilty  as  charged,  does  not  pass 
upon  the  weight  of  the  evidence  or  invade 
the  province  of  the  jury,  and  sufficiently 
states  the  guilty  intent  in  the  language  of 
the  statute,  and  does  not  omit  to  state  that 
the  facts  must  be  found  by  the  jury  beyond 
a  reasonable  doubt.  (People  v.  Cobler,  108 
Cal.  688.) 

206.  Where  officer  of  bank  is  charged  with 
embezzlement,  an  instractfon  to  the  effect 
that  the  prosecution  must  ptoveacoriMHmtlon 
duly  formed,  organized,  existing,  and  doing 
business  under  the  laws  of  the  state  of  Qali- 
fomla.  Is  not  In  conflict  with  a  modification 
thereof  to  the  effect  that  if  the  jury  find 
that  the  corporation  existed  as  a  de  facto 
corporation  at  the  time  of  the  alleged  of- 
fense, it  was  a  corporation  duly  formed,  or- 
ganized, existing  ,and  doing  business,  nor  In 
confiict  with  another  instruction  solely  re- 
lating to  the  sufficiency  of  proof  of  a  corpo- 
ration de  facto.  (People  v.  Leonard,  100 
Cal.  302.) 

207.  Where  a  defendant,  accused  of  the 
crime  of  embezzlement  of  a  horse,  wagon,  and 
harness  in  the  county  In  which  they  wete  re- 
ceived, Is  proved  to  have  sold  and  traded  off 
the  horse  in  another  county,  but  to  have  re- 
tained the  wagon  and  harness  which  were 
found  In  his  possession  In  the  county  where 
the  horse  was  sold,  a  verdict  finding  the 
defendant  guilty  of  embezzling  the  horse  In 
the  county  In  which  the  horse,  wagon,  and 
harness  were  all  originally  received,  and 
Qot  referring  to  the  wagon  and  harness,  will 
not  be  set  aside  upon  the  ground  of  incon- 
sistency of  the  jury  in  not  finding  the  de- 
fendant guilty  of  embezzling  all  of  the  prop- 
erty described,  nor  upon  the  ground  that 
the  effect  of  the  verdict  Is  to  show  that  the 
defendant  was  prosecuted  in  the  wrong 
county.    (People  v.  Leong  Fly,  107  CaL  407.) 

10.  False  Entries  In  Corporate  Books. 

208.  An  Indictment  charging  that  the  di- 
rector of  a  bank,  with  Intent  to  defraud  a 
corporation,  In  a  specified  sum,  did  will- 
fuUy.  unlawfully,  and  feloniously  make  In 
a  certain  record,  known  as  a  "note  register,** 
certain  false  entries,  which  are  set  out  In 
hiec  verba,  sufficiently  charges  that  each  and 
all  of  the  entries  set  out  were  false;  and  It 
is  net  necessary  to  set  out  how  the  en- 
tries could  have  resuKed  In  defrauding  the 
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bank,  which  is  purely  a  matter  of  evidence 
under  the  allegation  that  they  were  made 
with  intent  to  defraud,  and  the  Indiotment 
is  sufficient  to  put  the  defendant  upon  his 
trial.    (People  v.  Leonard,  103  Cal.  200.) 

11.  False  Pretenses. 

ODtaining  money  by  fraudulent  device. 
See  posi,  315,  et  seq. 

Distinction  between  embezzlement  and 
false  pretenses.    See  ante,  166. 

209.  Deception  deliberately  practiced  for 
the  puri>o8e  of  gaining  an  unfair  advantage 
of « another  is  fraud,  and  goods  obtained  by 
such  practices  are  obtained  by  fraud,  and 
one  deprived  of  his  property  by  such  means 
is  defrauded.  (People  v.  Nesbitt,  102  Cal. 
327.) 

210.  The  offense  of  obtaining  money  or 
other  personal  property  by  false  and  fraud- 
ulent pretenses  ^3  committed  against  the 
public,  and  not  against  the  individual,  and 
there  is  no  principle  of  law  that  will  bar  the 
state  from  prosecuting  a  criminal  because 
some  other  person  is  a  particeps  criminis; 
and  an  information  charging  that  the  false 
pretenses  consisted  of  representations  to 
the  person  defrauded  by  the  defendant, 
that  a  judgment  in  a  large  sum  of  money 
had  been  obtained  against  her  in  another 
state,  and  that,  believing  sucu  statements, 
she  was  induced  to,  ana  aid,  transfer  her 
property  to  the  defendant  in  order  to  avoid 
the  application  of  her  property  to  the  satis- 
faction of  such  Jiidgment,  states  a  public 
offense,  which  is  not  affected  or  barred  by 
the  intention  of  the  person  defrauded.  (Peo- 
ple V.  Martin,  102  Cal.  558.) 

211.  In  grand  larceny,  the  owner  of  the 
property  does  not  intend  to  part  with  the 
title  and  possession  of  it,  while,  in  the  of- 
fense of  obtaining  property  under  false  pre- 
tenses, the  owner  does  intend  to  i>art  with 
the  title  and  possession;  and  the  offense  is 
not  grand  larceny  where  the  title  to  the 
property  is  transferred  by  the  assignment 
thereof  in  trust.  (People  v.  Martin,  102  Cal. 
558.) 

212.  The  fact  that  the  assignment  entered 
into  appears  on  its  face  to  be  a  valid  agree- 
ment for  the  transfer  of  property,  in  con- 
sideration of  an  agreemenlt  upon  the  part 
of  the  defendant  to  support  and  care  for  the 
prosecutrix  during  the  remainder  of  her  life, 
does  not  estop  the  state,  which  is  not  a 
party  to  the  contract,  from  proving  that  the 
transfer  was  fraudulently  induced  by  false 
pretenses  for  the  purpose  of  avoiding  the 
application  of  the  property  of  the  prosecu- 
trix ta  the  satisfaction  of  a  judgment  fraud- 
ulently represented  as  existing  against  her; 
and  the  rules  of  evidence  in  civil  cases  as 
to  a  direct  or  collateral  attack  upon  the  con- 
tract by  any  of  the  parties  to  it  are  entirely 
inapplicable.  (People  v.  Martin,  102  Cal. 
568.) 

213.  The  fact  that  the  written  contract  en- 
tered into  between  the  parties  was  induced 
by  false  pretenses  does  not  prevent  a  prose- 
cution for  the  obtaining  of  property  under 
the  contract  as  a  result  of  the  false  pre- 
tenses, there  being  a  causal  relation  betweeu 


the  pretenses  and  the  transfer  of  the  prop- 
erty.   (People  V.  Martin,  102  Cal.  558.) 

214.  Upon  a  charge  of  obtaining  property 
under  false  pretenses,  through  misrepresen- 
tations made  by  the  defendant  as  to  his 
ownership  of  land,  evidence  of  the  extraju- 
dicial statements  and  admissions  of  the  de- 
fendant are  insufficient  to  prove  the  fact 
that  he  owned  no  land  as  represented,  that 
fact  being  an  essential  element  and  part  of 
the  corpus  delicti,  which  must  be  established 
before  the  admissions  of  the  deteudaut  are 
admissible  in  evidence.  (I'eopie  v.  Simon- 
sen,  107  Cal.  345.) 

215.  An  information  charging  the  defend- 
ant with  fraudulently  obtaining  a  specified 
number  of  dollars  in  lawful  money  of  the 
United  States  is  not  defective  or  demurmble 
in  tailing  to  allege  a  value  to  the  money 
taken.    (People  v.  Millan,  106  Cal.  320.)      . 

216.  Where  a  description  of  property  forms 
a  part  of  the  false  pretenses  and  representa- 
tions set  forth  in  an  information  upon  a 
charge  of  obtaining  property  by  false  pre- 
tenses the  pleader  is  bound  to  set  out  tha 
pretenses  and  representations  in  the  infor- 
mation exactly  as  they  were  made  by  the 
defendant,  regardless  of  their  indelinitenees 
and  uncertainty.  (People  v.  Nesbitt,  102 
Cal.  327.) 

217.  Though  it  is  better  practice  to  make  a 
direct  allegation  charging  the  defendant  with 
having  defrauded  a  person  named  of  certain 
specified  property  by  false  pretenses  set  forth 
in  the  information,  yet,  where  the  informa- 
tion charges  that  the  defendant  willfully  and 
feloniously,  and  with  intent  to  defraud  a 
certain  person  of  his  property,  made  to  him 
certain  false  and  fraudulent  representations 
and  pretenses  set  forth  in  the  information, 
and  that  such  person,  believing  such  state- 
ments, and  being  deceived  thereby,  was  in- 
duced to,  and  did,  borrow  money  from  a 
bank  upon  a  note,  which  money  was  paid 
to  the  defendant,  the  information  suffi- 
ciently charges  that  such  person  was  de- 
frauded of  his  property.  (People  v.  Nes- 
bitt, 102  Cal.  327.) 

218.  An  information  charging  that  the  de- 
fendant, with  intent  to  defraud  the  prose- 
cuting witness  of  his  property,  *'dld  unlaw- 
fully, knowingly,  and  designedly,  falsely 
and  feloniously,"  make  certain  representa- 
tions and  pretenses,  to  the  effect  that  two 
certain  bars  of  metal  which  the  defendant 
produced  and  turned  over  to  the  prosecuting 
witness  were  gold  of  the  value  of  two  thou- 
sand dollars,  when  in  fact  they  were  brass 
having  no  value  in  excess  of  five  dollars, 
whereby  the  prosecuting  witness  was  In- 
duced to  loan  to  defendant  the  sum  of  eight 
hundred  and  thirty-one  dollars,  lawful 
money  of  the  United  States,  on  the  pledge 
and  security  of  said  bars  of  metal,  "which 
said  sum  of  money  was  so  secured  and  ob- 
tained by  the  defendant  unlawfully,  know- 
ingly, and  designedly  to  defraud"  said  pros- 
ecuting witness,  taken  as  a  whole,  suffi- 
ciently charges  the  offense  of  obtaining 
money  under  false  and  fraudulent  pretenses, 
to  support  a  verdict  and  judgment,  and, 
although   demurrable   in    not  containing  a 
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direct  allegation  as  to  knowledge  upon  the 
part  of  the  defendant  that  the'  representa- 
tions made  by  him  were  false,  is  not  fatally 
defective  in  the  absence  of  a  demurrer  upon 
that  ground.  (People  v.  Milian,  106  Cal. 
320.) 

219.  Where  there  is  no  variance  between 
the  allegations  and  the  proof  as  to  portions 
of  the  property  described  in  the  information, 
a  variance  as  to  a  particular  piece  of  prop- 
erty is  in  no  way  fatal  to  a  judgment  of 
conviction.    (People  v.  Martin,  102  Oal.  558.) 

220.  Where  a  defendant  is  charged  with 
obtaining  the  sum  of  eight  hundred  and 
thirty -one  dollars,  lawful  money  of  the  Unit- 
ed States,  by  certain  false  and  fraudulent 
pretenses  and  representations  set  out  in  the 
information,  a  general  verdict  finding  the 
defendant  "guilty  as  charged  in  the  infor- 
mation" is  not  substantially  defeicrtive  in 
not  finding  the  amount  of  money  obtained 
by  him  from  the  fraud  practiced;  but  the 
verdict,  when  taken  in  connection  with  the 
information,  becomes  as  certain  as  to  the 
amount  of  money  obtained  as  if  the  amount 
wereL  expressly  stated  therein.  (People  v. 
Milian,  106  OaL  820.) 

221.  Upon  the  trial  of  a  defendant  accused 
of  obtaining  money  under  false  pretenses, 
where  the  court  was  of  the  opinion  that  the 
evidence  was  insufiicient  to  justify  a  ver- 
dict of  conviction,  and  in  its  instructions 
advised  the  jury  to  acquit  the  defendant,  it 
has  discretion  to  set  aside  a  verdict  of  con- 
viction, as  being  contrary  to  the  evidence, 
and  to  grant  a  new  trial  on  that  ground;  and 
its  discretion  in  so  doing  will  not  be  inter- 
fered with  upon  appeal  in  the  absence  of  a 
very  clear  showing  of  abuse  of  discretion; 
nor  is  it  material  that  the  evidence  was 
wholly  that  of  the  prosecution,  and  was  not 
conflicting,  nor  that  it  might  have  a  legal 
tendency  to  prove  all  the  material  facts,  if 
the  court  is  of  the  opinion  that  the  guilt  of 
the  defendant  was  not  proved  beyond  a  rea- 
sonable doubt.  (People  v.  Knutte,  111  Oal. 
453.) 

12.  Forgery. 

a.  Nature  of;  What  Constitutes. 

222.  The  code  differs  from  the  common 
law  as  to  the  enumeration  of  what  instru- 
ments are  the  subjects  of  forgery;  but  does 
not  differ  from  the  common  law  as  to  what 
constitutes  forgery  of  Instruments  which 
are  the  subjects  of  forgery;  and  to  consti- 
tute such  crime,  there  must  be  a  forging  or 
counterfeiting,  which  is  the  "false  making 
or  materially  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  if  genuine, 
might  apparently  be  of  legal  efllcacy,  or  the 
foundation  of  a  legal  liability."  (People  v. 
Bendlt,  111  Cal.  274.) 

223.  Under  section  476  of  the  Penal  Codo 
the  essence  of  the  offense  is  the  making, 
with  an  Intent  to  defraud  another,  of  an  ob- 
ligation of  some  "bank,  corporation,  copart- 
nership, or  Individual,"  when  in  fact  there 
Is  no  such  obligor  in  existence,  and  the  in- 
formation must  state  which  class  of  obligors 
specified  in  the  statute  Is  claimed  to  have 
been  assumed  by  the  defendant;  and  an  in- 
formation setting  out  a  fictitious  check  ap 


parently  signed  by  a  copartnership  name, 
and  merely  alleging  that  there  is  no  individ- 
ual of  that  name  in  existence,  is  insutficient 
(People  V.  £)ppinger,  106  CaL  3a  ) 

224.  The  signature  of  a  receipted  bill, 
signed  in  the  ofiice  of  the  debtor,  by  one 
f  mudulently  acting  as  collector  without  au- 
thority, who  signed  the  name  of  the  cred- 
itor, in  his  own  handwriting,  and  appended 
initials  thereto,  to  indicate  that  he  signed  it 
as  agent,  without  attempting  to  simulate  the 
handwriting  of  the  creditor,  is  not  an  act  of 
forgery,  there  being  no  ftttoe  making  or 
counterfeiting  of  the  instrument,  but  merely 
a  false  assumption  of  authority  and  the  ob- 
taining of  money  under  false  pretenses. 
(People  V.  Bendit,  111  CaL  274.) 

225.  A  forged  order  for  the  delivery  of  in- 
toxicating liquor  to  bearer  is,  upon  its  face, 
capable  of  being  used  to  defraud  those  who 
may  act  upon  It  as  genuine,  and  is  within 
the  statute  against  forgery;  and  the  fact 
that  the  defendants  accused  of  the  forgery 
are  Indians  and  that  the  furnishing  of  intox- 
icating liquor  to  Indians  is  positively  pro- 
hibted  by  law  and  made  a  felony,  does  not 
prevent  the  order  from  being  the  subject 
of  forgery;  and  the  fact  that  it  was  pre- 
sented and  passed  by  the  defendants  is  a 
false  factor  as  to  its  being  the  subject  of 
forgery,  and  the  defendants  may  be  properly 
convicted  of  the  forgery.  (People  v.  James, 
110  Cal.  155.) 

226.  A  writing  which  Is  a  nudum  pactum 
is  not  the  subject  of  forgery;  but  the  test  of 
the  forgery  of  a  contract  is  whether,  upon 
its  face,  it  may  have  the  effect  to  defraud 
those  who  may  act  upon  it  as  genuine,  or  the 
person  In  whose  name  it  is  forged,  and  it  is 
immaterial  whether  or  not  it  oovers  a  sub- 
ject matter  which  makes  it  void  as  against 
public  policy,  or  whether  or  not  it  poopoooca 
legal  requisites  of  negotiable  paper  or  of  an 
order,  or  whether  or  not  the  person  in  whose 
name  it  purports  to  be  made  has  the  legal 
capacity  to  make  it,  or  whether  or  not  the 
person  to  whom  it  is  directed  Is  bound  to 
act  upon  it  if  genuine,  or  has  a  remedy  over. 
(People  V.  James,  110  Cal.  155.) 

227.  Forgery  is  a  statutory  offense,  and 
the  charge  of  that  offense  against  the  ac- 
cused must  be  found  within  the  terms  of 
the  statute;  and  though  by  the  criminal  law 
of  England  the  making  of  a  fictitious  check 
would  be  punishable  as  a  forgery,  that  of- 
fense is  a  distinct  offense  with  a  distinctly 
designated  punishment,  under  section  476  of 
the  Penal  Code.  (People  v.  Eppinger,  106 
Cal.  36.) 

b.  Indictment  for. 

Indictment  for  forgery,  what  insufficient 
See  ante,  223. 

228.  An  information  charging  a  defendant 
with  the  crime  of  forgery  of  a  note,  and 
also  with  the  crime  of  passing  the  forged 
note,  states  but  a  single  offense,  and  is  not 
demurrable  upon  the  ground  that  it  charges 
two  offenses.  (People  v.  Leyshon,  108  CaL 
440.) 

229.  An  information  containing  two 
counts,  the  first  of  which  charges  the  de- 
fendant with  knowingly  and  feloniously,  and 
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With  intent  to  defraud,  forging  a  check 
which  Is  set  out  in  the  information,  and  the 
-second  of  which  charges  that  the  defendant 
did  **utter,  publish,  and  pass  as  true  and 
genuine  a  certain  forged,  faise,  and  coun- 
terfeit check,  which  said  check  was  the  same 
check  referred  to  in  the  first  count  of  this 
information,"  and  sets  out  a  copy  of  the 
check,  but  which  fails  to  allege  knowledge  on 
the  part  of  the  defendant  of  its  falsity,  fails 
AS  to  the  second  count  to  state  an  offense. 
(People  y.  Smith,  103  Gal.  563.) 

230.  An  information  charging  a  defendant 
with  forgery  in  making  and  forging  a  ficti- 
tious instrument  purporting  to  be  the  check 
of  a  person  who  has  no  existence,  with  in- 
tent to  defraud,  improperly  designates  the 
offense  as  forgery;  but  where  the  informa- 
tion specifies  acts  constituting  the  offense, 
under  section  476  of  the  Penal  Code,  of 
making  or  passing  a  fictitious  instrument  In 
writing,  and  is  sufficiently  clear  to  show  that 
the  prosecution  is  under  that  section,  the 
additional  designation  of  the  offense  as  *'for- 
gery"  is  immaterial.  (People  y.  Eppinger, 
105  GaL  36.) 

231.  Where  the  signature  to  the  check  may 
be  either  that  of  a  copartnership  or  of  a 
corporation,  it  must  be  alleged  in  the  in- 
formation ihat  there  was  no  copartnership 
In  existence  by  that  name,  and  that  there 
was  no  corporation  in  existence  by  that 
name.    (Pe<q;>le  y.  Eppinger,  105  GaL  36.) 

c.  Eyidence,  Instructions,  and  Verdict 

2a2.  Where  there  is  no  eyidence  to  show 
any  authority  or  belief  of  authority  to  sign 
the  name  of  one  of  two  persons^  whose 
names  were  signed  by  the  defendant  to  the 
note  alleged  to  haye  been  forged,  the  for- 
gery of  such  name  is  sufficient  to_  uphold 
a  yerdict  of  conylction  of  forgery,  and  rul- 
ings of  the  court  upon  the  admission  and 
rejection  of  testimony  touching  the  busi- 
ness relations  existing  between  the  defend- 
ant and  the  other  person  whose  name  was 
signed  to  the  note  by  him,  and  from  whom 
he  claimed  to  haye  authority,  need  not  be 
considered  upon  appeal  from  a  judgment  of 
conylction.  (People  y.  Leyshon,  lOiB  Gal. 
440.) 

238.  The  possession  of  an  instrument  re- 
cently forged,  by  one  claiming  under  it.  Is 
eyidence  against  the  possessor.  (People  y. 
Smith,  103  Gal.  663.) 

234.  The  declaration  of  a  defendant, 
charged  with  the  forgery  of  a  check,  that 
he  had  worked  for  the  man  whose  name 
was  signed  to  the  check,  and  that  the  latter 
had  no  money  to  pay  him,  and  had  glyen 
him  the  check,  is  admissible  under  the 
charge  of  forgery,  but  not  under  a  substan- 
tially defectiye  count  of  uttering  the  forged 
cheek  which  states  no  offense.  (People  y. 
Smith,  103  Gal.  568.) 

235.  Extrajudicial  admissions  of  a  defend- 
ant are  not  of  themselyes  sufficient  to  estab- 
lish the  corpus  delicti  of  a  forgery,  but  there 
must  be  other  distinct  proof  that  the  Instru- 
ments offered  in  eyidence  were  forged.  In 
order  to  render  them  admissible.  (People  y. 
Balrd,  105  Gal.  126.) 


236.  In  a  prosecution  for  forging  the  name 
of  a  firm,  it  is  competent  to  proye  by  the 
testimony  of  a  police  officer  that  he  has 
made  inquiries  for  such  a  firm  without  suc- 
cess.   (People  y.  Eppinger,  105  GaL  36.) 

237.  The  testimony  of  the  teller  in  the 
bank  on  which  the  check  was  drawn  that  no 
firm  by  the  name  signed  to  the  check  kept 
or  had  any  account  in  his  books,  was  prima 
facie  eyidence  of  the  fictitious  character  of 
the  check.  (People  y.  Eppinger,  105  Gal. 
36.) 

238.  Where  the  examination  of  the  defend- 
ant is  confined  entirely  to  the  instrument 
which  he  is  charged  with  forging  he  cannot 
be  croes-exaimined  by  counsel  for  the  people 
in  reference  to  the  forgery  of  another  in- 
strument   (People  y.  Balrd,  104  GaL  462.) 

239.  Upon  a  trial  of  an  indictment  for 
forgery,  evidence  of  the  forgery  of  other  in- 
struments about  nine  months  alter  the  al- 
leged commission  of  the  crime  charged  !n 
the  complaint  is  too  remote,  and  is  not  ad- 
missible.   (People  y.  Baird,  104  Gal.  462.) 

240.  Upon  a  trial  for  forging  a  false  in- 
strument, eyidence  that  the  defendant  about 
the  same  time  had  forged  other  false  instru 
ments  of  the  same  description  is  admissible 
for  the  purpose  of  showing  guilty  knowl- 
edge; but  where  such  other  instruments  said 
to  be  forged  are  offered  in  proof  of  guilty 
knowledge  there  must  be  strict  proof  that 
they  are  forgeries.  (People  y.  Baird,  105 
Gal.  126.) 

241.  An  instruction  to  the  jury  which  cor- 
rectly states  the  issues  undei*  an  indiot- 
ment  for  forgery,  and  further  states  that,  if 
the  jury  find  beyond  a  reasonable  doubt 
that  the  defendant  testified  under  oath,  as 
alleged  in  the  indictment,  and  in  fact  did 
not  see  or  hear  the  occurrences  to  which 
he  testified,  and  was  at  the  time  ten  miles 
distant  from  the  place  of  the  homicide,  and 
that  his  testimony  watf  knowingly  and  will- 
fully false,  that  then  the  defendant  was 
guilty,  and  that  they  should  so  find,  is  a 
proper  Instruction,  and  does  not  yiolate  the 
constitutional  requirement  that  judges 
shall  not  charge  juries  with  respect  to  mat- 
ters of  fact,  but  may  state  the  testimony  and 
declare  the  law.  (People  y.  Hitchcock,  104 
GaL  482.) 

Prosecution  for,  failure  to  find  as  to  prior 
conyictions.    See  ante,  119. 

13.  Gambling. 

Gonspiracy  to  defraud  by  bunco.  See  post, 
317. 

242.  Where  a  defendant  is  charged  with  a 
felony  committed  by  fraudulently  obtaining 
money  from  another  person  by  trick  and  de- 
yice  by  the  use  of  cards,  and  the  eyidence 
discloses  that  the  means  employed  was  a 
trick  of  the  defendant  and  his  confederate 
of  pretending  to  play  a  game  of  cards, 
wherein  the  defendant,  as  an  inducement 
to  the  prosecuting  witness  to  part  with  his 
money,  was  permitted  repeatedly  to  win; 
but  the  moment  the  money  of  the  prose- 
cutor was  put  up,  it  was  apparently  lost  by 
the  defendant  to  his  confederate,  who  Im- 
mediately disappeared  with  It,  the  eyidence 
is  sufficient  to  sustain  a  conylction  under 
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the  Information;  and  the  fact  that  the  cir- 
cnmstances  disclosed  are  such  that  the  de- 
fendant might  have  been  charged  with  and 
convicted  of  larceny  does  not  make  the  of- 
fense any  less  one  of  the  special  class  pro- 
vided for  in  section  332  of  the  Penal  Code, 
nor  render  the  defendant  less  amenable  to 
a  prosecution  under  that  section.  (People 
V.  Frlgerio,  107  Cal.  151.) 

14.  Homicide. 

a.  Killing  in  Defense  of  Property;  Shooting 

by  Oflacer. 

Instructions  as  to  degree  of  evidence  to 
justify  killing.    See  post,  XI,  14,  d. 

243.  Where  a  trespass  is  forcible  against 
personal  property,  an  owner  may  resist  it, 
but  he  is  not  Justified  in  killing  the  tres- 
passer unless  it  is  necessary  to  prevent  a 
felonious  destruction  of  the  property,  or  to 
defend  himself  against  loss  of  life  or  great 
bodily  harm;  and  it  is  erroneous  to  instruct 
the  jury  that  the  rights  of  a  defendant  ac- 
cused of  murder  in  retaking  the  possession 
of  personal  property  were  to  be  governed  by 
the  determination  of  the  Jury  as~lo  whether 
or  not  he  was  endeavoring  to  take  posses- 
sion of  it  in  a  peaceable  manner.  (People 
V.  Hecker,  109  Cal.  451.) 

244.  One  is  not  justified  in  taking  human 
life  to  prevent  the  commission  of  a  mere 
trespass;  though  any  person,  in  defense  of 
property,  has  the  legal  right  to  prevent  the 
commission  of  a  felony  attempted  by  vio- 
lence or  surprise,  and  in  doing  so  may  use 
all  necessary  force  even  to  the  taking  of 
life.    (People  v.  Hecker,  109  Cal.  451.) 

245.  If  the  deceased,  at  the  time  of  the 
killing,  was  endeavoring  at  all  hazards  to 
prevent  a  passage  through  the  fence  with' 
which  he  had  obstructed  the  road,  and  the 
defendant  was  attempting  to  pass  through 
the  fence,  and  over  t\^e  road  at  all  hazards, 
and  the  parties  were  thereby  Involved  in  a 
deadly  affray,  the  man  who  began  the  af- 
fray, and  by  some  overt  act  caused  the  oth- 
er, as  a  reasonable  man,  to  believe  that  he 
was  in  great  danger  of  loss  of  life  or  limb, 
thereby  places  himself  without  the  protec- 
tion of  the  law,  and  must  bear  the  conse- 
quenops,  whether  of  death  upon  the  ground, 
or  of  penalty  for  murder.  (People  v.  Conk- 
ling,  111  Cal.  616.) 

246.  Upon  the  trial  for  murder  of  a  de- 
fendant who  was  a  police  officer  at  the  time 
of  the  homicide,  in  order  to  determine 
whether  his  act  was  excusable  or  not,  the 
Jury  must  determine  whether  he  was  Jus- 
tified in  determining  to  arrest  the  deceased, 
and  if  so,  whether  the  act  of  shooting 
merely  for  the  purpose  of  intimidating  and 
causing  the  deceased  to  stop,  and  without 
intention  of  killing  or  wounding  him,  was 
or  was  not  criminal  negligence.  (People  v. 
Kilvington,  104  Cal.  86.) 

247.  The  question  whether,  upon  an  at- 
tempt of  the  officer  to  arrest  the  deceased, 
the  act  of  shooting  at  the  deceased  with  a 
view  to  Intimidate  him  and  cause  him  to 
stop,  and  with  the  intention  of  flrlnc:  over 
his  head,  was  or  was  not  an  act  of  criminal 
negligence.  Is  properly  a  question  of  fact  to 


be  determined  by  the  Jury,  in  the  declsloD 
of  which  the  defendant  is  entitled  to  the 
benefit  of  any  reasonable  doubt  arising  up- 
on the  evidence.  (People  v.  Kilvington  lOi 
Cal.  86.) 

248.  Where  it  appears  that  the  defendant 
in  arresting  the  fleeing  person  did  not  rec- 
ognize the  deceeaed  at  the  time  of  the 
shooting,  or  know  any  thing  about  his  busi- 
ness, evidence  tending  to  show  that  deceas- 
ed w^nt  to  the  place  near  where  he  was 
shot  on  that  particular  nig>ht  on  lawf  nl  bus- 
iness is  irrelevant  and  inadmissible.  (Peo- 
ple V.  Kilvington,  104  Cal.  86.) 

b.  Self-defense. 

Threats  as  a  Justification.    See  ante,  142. 

Right  of  self-defense  against  an  assault. 
See  ante,  XI,  2. 

Instructions  as  to  self-defense.  See  poet> 
XI,  14,  d. 

Proof  of  possession  is  sufficient  to  prove 
ownership.    See  post,  864. 

Instruction  as  degree  of  evidence  to  Jus- 
tify killing.    See  post,  XI,  14,  d. 

249.  Where  it  appears  from  the  evidence, 
without  conflict,  that  a  defendant  accused 
of  the  crime  of  murder,  and  convicted  of 
manslaughter,  acted  only  in  self-defense, 
and  that  the  killing  was  Joatifiabie,  he  is 
♦^ntitlod  to  a  new  tral.  (People  v.  Sherman. 
103  Cal.  409.) 

250.  Section  197  of  the  Penal  Code,  which 
allows  an  assailant  to  commit  Justifiable 
homicide  in  self-defense,  but  provides  that 
he  "must  really  and  in  good  faith  endeavor 
to  decline  any  further  struggle  before  the 
homicide  is  committed,"  is  simply  declara- 
tive of  the  common  law,  and  in  no  wise 
broadens  and  enlarges  the  right  of  self-de- 
fense.   (People  V.  Button,  106  Cal.  628.) 

251.  To  Justify  a  homicide  there  iQust  be 
a  necessity,  actual  or  apparent;  but  such 
necessity  exists,  as  matter  of  law,  when  an 
innocent  person  is  placed  in  sudden  Jeop- 
ardy; and  the  right  to  stand  one's  ground 
should  form  an  element  of  intftmctions  upon 
the  necessity  of  killing  and  the  law  of  self- 
defense.    (People  V.  Hecker,  109  Cal.  451.) 

252.  The  acts  which  a  defendant  may  do 
and  Justify  under  the  plea  of  self-defense 
depend  primarily  upon  his  own  conduct, 
and  secondarily  upon  the  conduct  of  the  de- 
ceased; but  there  Is  no  fixed  rule  applicable 
to  every  case.  (People  v.  Hecker,  109  Cal. 
451.) 

253.  An  instruction  to  the  Jury  that  the 
bare  fear  of  the  defendant  thaft  the  prose- 
cuting witness  was  going  to  inflict  bodily  in- 
jury upon  him  would  not  Justify  him  in  at- 
tempting to  kill  the  prosecuting  witness,  if 
he  did  so  attempt,  but  there  must  have  been 
some  act  or  acts  on  the  part  of  the  latter 
such  as  would  induce  an  ordinarily  prudent 
man  to  believe  that  he  was  in  great  and  im- 
mediate danger  of  death  or  great  bodily  in- 
Jury,  is  correct,  and  is  not  erroneous  be- 
cause it  fails  to  say  any  thing  about  threats. 
(People  V.  Lynch,  101  Oal.  229.) 

254.  An  assailant  beginning  an  affray 
does  not  absoltrtely  forfeit  to  the  party  as- 
saulted his  right  to  live,  and  where  a  per- 
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tK)n  haB  beeu  feloniously  assailed,  and  the 
felon  Uas  desisted  from  his  attempt,  and 
taken  to  flight,  the  right  to  pursue  for  the 
purpose  of  private  defense  ceases  as  soon 
as,  in  the  reasonable  belief  of  the  assailed, 
the  danger  has  ceased  to  be  immediate  and 
impending.  (People  v.  Gonkllng,  111  Cal. 
616.) 

255.  The  right  of  a  defendant  to  act  in  self- 
defense  Is  in  no  way  dependent  upon  the 
commission  of  two  assaults;  and  an  Instnic- 
tion  to  the  effect  that,  after  an  assault  up- 
on the  deceased  by  the  defendant,  if  the  de- 
fendant really  and  In  good  faith  endeavor- 
ed to  decline  any  further  struggle  before 
Che  homicide  was  committed,  and  If  the 
dtH^ased  procured  his  gun  and  made 
such  an  attempt  to  shoot  defendant  as 
gave  the  defendant  reasonable  ground 
to  apprehend  and  fear  that  bhe  de- 
ceased was  about  to  take  his  life,  or  do 
him  great  bodily  Injury,  and  acting  under 
such  reasonable  apprehension  alone  defend- 
ant shot  deceased,  that  the  defendant 
should  be  acquitted.  Is  erroneously  modified 
by  inserting  a  qualification  that  the  first  as- 
sault must  have  ceased,  and  an  interval 
elapsed  between  the  first  assault  and  the 
final  assa\ilt,  making  them  substantially 
distinct  transactions.  (People  v.  Button, 
106  Cal.  628.) 

256.  Where  one  without  fault  is  placed 
nnder  circumstances  sufficient  to  excite  the 
fears  of  a  reasonable  person  that  another 
designs  to  commit  a  felony  or  some  great 
bodily  injury  upon  him,  and  to  afford 
grounds  for  reasonable  belief  of  imminent 
danger,  he  may,  acting  under  these  fears 
alone,  slay  his  assaflant,  and  be  justified 
by  the  appearances;  and  where  the  attack 
Is  sudden  and  the  danger  imminent,  he  may 
stand  his  ground  and  stay  his  aggressor, 
even  if  it  be  proved  that  he  might  more  eas- 
ily have  gained  safety  by  fiight.  (People  v. 
Becker,  109  OaL  451.) 

257.  One  acting  under  reasonable  fear  of 
imminent  danger  of  a  felony  or  some  great 
bodily  injury  may  pursue  and  slay  his  ad- 
versary, provided  it  be  not  In  revenge,  nor 
after  the  defense  has  ceased.  (People  v. 
Becker,  109  (M.  451.) 

258.  A  man  may  not  wickedly  or  willfully 
by  prearranged  duel,  or  by  consent  to  a 
deadly  combat,  invite  or  create  the  appear- 
ances of  necessity,  or  the  actual  necessity 
which,  if  present  to  one  without  blame, 
would  justify  the  homicide.  (People  v. 
Becker,  109  Cal.  451.) 

259.  Self-defense  is  not  available  as  a  plea 
to  a  defendant  who  has  sought  a  quarrel 
with  the  design  to  force  a  deadly  issue,  and 
thus,  through  his  fraud,  contrivance,  or 
fkult,  to  create  a  real  or  apparent  necessity 
for  killing.    (People  v.  Hecker,  109  Gal.  451.) 

260.-  Where  one  is  making  a  felonious  as- 
sault upon  another,  or  has  created  appear- 
ances justifying  that  other  in  making  a 
deadly  counter  attack  in  self-defense,  the 
original  assailant  cannot  slay  his  adversary, 
and  avail  himself  of  the  plea  of  solf-de- 
fense,  unless  he  has  first  in  good  faith  de- 
clined further  combat,  and  has  fairly  notl- 
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fied  his  adversary  that  he  has  abandoned 
the  contest;  and  If  the  circumstances  are 
such  that  he  cannot  so  notify  him,  it  is  the 
first  assailant's  fault,  and  he  must  take  the 
consequences.  (People  v.  Hecker,  109  Cal. 
451.)- 

261.  Where  the  provocation  of  a  counter 
assault  of  a  deadly  character  in  inadequate, 
consisting  of  a  simple  assault  upon  the  per- 
son of  another,  or  a  mere  trespass  upon  his 
property,  the  right  of  self-defense  is  not  lost 
to  the  first  wrongdoer;  though  it  is  his  duty 
to  decline  the  strife,  and  to  withdraw  from 
the  difficulty  ff  he  has  an  opportunity  to  do 
so;  but  if  the  counter  assault  be  so  sudden 
and  perilous  that  no  opportunity  is  given 
to  decline  or  to  make  known  to  his  adver- 
sary his  willingness  to  decline  the  strife, 
and  he  cannot  retreat  with  safety,  the 
greater  wrong  of  the  deadly  assault  beincr 
upon  his  opponent,  he  is  justified  in  slaying- 
him  forthwith,  in  self-defense.  (People  v. 
Hecker,  109  Cal.  451.) 

262.  In  order  for  an  assailant  to  justify 
the  killing  of  hds  adversairyhe  must  not  only 
endeavor  really  and  In  good  faith  to  with- 
draw from  the  combat,  but  he  must  make 
known  his  intentions  to  his  adversary,  and 
he  cannot  kill  his  adversary  in  self -defense, 
unless  he  has  fairly  notified  him  by  his  con- 
duct that  he  has  abandoned  the  contest; 
and.  If  the  clrcumstanceo  are  such  that  be 
cannot  so  notify  him,  it  Is  his  fault,  and  he 
must  take  the  consequences.  (People  v. 
Button,  106  Cal.  628.) 

263.  In  determining  whether  the  assailed 
was  fairly  notified  that  the  assailant  had 
abandoned  the  combat  the  assailed  must  be 
deemed  a  man  of  ordinary  understanding, 
and  his  acts  and  conduct  must  be  weight 
and  measured  in  the  light  of  the  test  of  a 
reasonable  man,  nor  will  his  naturally  de- 
mented condition,  nor  his  passion,  nor  his 
cowardice  be  allowed  to  blind  him  to  the 
fact  that  his  assailant  was  running  away 
and  that  all  danger  was  over.  (People  v. 
Button,  106  Cal.  628.) 

2G4.  Where  the  assailant  has  placed  the 
asRuiled  person  in  a  demented  condition, 
and  the  assailed  person  attempts  to  kill  the 
assailant  upon  the  supposition  that  he  was 
acting  in  self-defense  according  to  the  little 
light  supplied  by  a  vacant  mind,  produced 
by  the  assault  of  the  defendant,  It  must  be 
held  that  the  defendant  has  unlawfully 
brought  upon  himself  the  necessity  for  kill- 
ing the  deceased,  and  he  cannot  be  allowed 
to  plead  that  necessity  as  matter  of  self-de- 
fense against  the  deceased,  who  at  the  time 
was  made  non  compos  mentis  by  reason  of 
defendant's  assault.  (People  v.  Button,  106 
Cal.  628.) 

2<>r>.  ^N'here  the  killing  was  admitted  by 
the  defendant,  and  the  only  issue  was  as  to 
whether  it  was  in  necessary  self-defense,  the 
testimony  of  the  wife  of  the  deceased,  and 
of  the  defendant's  efforts  to  induce  her  to 
leave  her  husband.  Is  not  pertinent  to  any 
issue  before  the  jury,  and  It  Is  prejudicial 
error  to  admit  such  testimony  In  evidence. 
(People  V.  Gress,  107  CJal.  461.) 

266.  An  Instruction  that  the  plea  neces- 
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sary  to  killing  in  self-defense  is  a  sbield  for 
those  only  who  are  without  fault  in  occa- 
sioning it  and  acting  under  it  is  erroneous, 
as  assuming  that,  if  the  defendant  was  the 
aggressor,  the  quarrel  could  subsequently 
assume  no  form  or  condition  whereby  the 
defendant  would  be  Justified  in  taking  the 
life  of  the  party  assailed;  and  the  Ylce  of 
such  instruction  cannot  be  taken  away  by 
any  explanation  or  qualification.  (People  y. 
Button,  106  CaL  628.) 

c.  Eridence. 
A.  Circumstantial  Evidence. 

267.  A  defendant  may  be  convicted  of 
murder  upon  circumstantial  evidence, 
wJiere  the  circumstances,  taken  together, 
are  sufficient  to  uphold  the  verdict,  and  to 
stamp  the  defendant  as  the  perpetrator  of 
the  murder.    (People  v.  Smith,  106  Cal.  78.) 

268.  Where  a  defendant  is  accused  of 
murder,  and  independent  facts  and  circum- 
stances are  relied  upon  to  identify  the  ac- 
cused as  the  person  committing  the  offense 
charged,  each  material  fact  or  circum- 
stance necessary  to  complete  the  chain  or 
series  of  independent  facts  tending  to  es- 
tablish the  guilt,  must  be  established  to  a 
moral  certainty  and  beyond  a  reasonable 
doubt;  and,  if  the  Jury  have  a  reasonable 
doubt  upon  any  single  eMenitial  fact  relied 
uipon  to  complete  the  chain  of  drcum- 
stances,  they  cannot  oonvAct  the  defendant 
as  long  as  they  entertain  such  doobt  (Peo- 
ple V.  Smith,  106  Cal.  78.) 

B.  Facts  Occurring  at  Homicide. 

Excluding  evidence  of  offer  to  surrender 
on-e's  self  when  harmless.    See  ajite,  99. 

209.  Testimony  given  upon  the  examina- 
tion of  a  person  accused  of  murder,  as  to 
facts  occurring  at  the  homicide,  which  is 
material  to  the  issue  as  to  whether  the  ac- 
cused was  probably  guilty  of  the  murder,  is 
not  rendered  Immaterial  by  the  fact  that 
the  killing  was  admitted.  Such  admission 
cannot  change  the  issue,  nor  affect  the  ques- 
tion of  the  materiality  of  the  testimony. 
/People  V.  Hitchcock,  104  Cal.  482.) 

270.  Evidence  is  admissible  as  to  the  pur- 
suit and  capture  of  the  defendant  immedi- 
ately after  the  commission  of  the  homicide; 
and  the  prosecution  has  the  right  to  prove 
the  facts  pertaining  thereto,  rather  than 
take  an  admission  as  to  them  from  the  de- 
fendant (People  V.  Fredericks,  106  Oal. 
554.) 

271.  Evidence  that  another  person  living 
in  the  same  house  with  the  deceased  was 
shot  at  the  house,  and  one-half  of  his  head 
blown  off,  and  that  parts  of  his  skull  and 
bnains  were  fouad  at  the  house,  Is  admis- 
sible for  the  purpose  of  showing  that  his 
death  occurred  at  that  place,  and  that  he 
could  not  have  been  the  cause  of  the  death 
of  the  other  person  whom  defendant  is 
charged  with  killing,  it  appearing  that  both 
bodies  were  placed  in  a  stream  at  a  distance 
from  the  house.    (People  v.  Smith,  106  Oal. 

n.) 

272.  Upon  the  trial  of  a  defendant  charg- 


ed with  murder,  where  tt  appears  that  the 
affray  occurred  in  the  dark;  that  many 
shots  were  fired;  that  two  persons  were  kill- 
ed and  one  wounded,  and  three  pistols  were 
introduced  in  evidence  of  different  calibers, 
each  containing  a  number  of  empty  and 
loaded  cartridges,  it  was  not  error  for  the 
court  to  allow  the  introduction  of  testimony 
as  to  the  condition  of  the  ground,  and  the 
finding  of  the  body  of  one  of  the  persons 
killed,  so  that  the  Jury  should  be  put  in  pos- 
session of  all  the  facts  and  circumstances  In 
order  that  it  might  determine  whether  the 
defendant  killed  the  person  vrith  whose 
murder  he  was  cfharged.  (People  v.  I^ane, 
101  Cal.  513.) 

C.  Inspecting  Premises;  Evidence  of  Sound 
or  IllustnLting  Oounie  of  Shots. 

278.  Where  the  Jury  viewed  the  premises, 
and  were  particularly  Instructed  to  view  the 
various  bullet  marks,  error  in  refusing  to 
allow  a  witness  to  testify  as  to  what  he  saw 
concerning  the  course  of  a  bullet  or  bullet 
mark  in  ttke  wall  Is  not  ground  for  a  new 
trial.    (People  v.  Chin  Hane.  108  CaL  597.) 

274.  It  is  common  practice  to  illustrate  up- 
on the  wall  or  upon  a  door  in  a  courtroom, 
before  the  eyes  of  the  Jury,  the  location  of" 
a  bullet  mark;  but  such  mattens  are  largely 
within  the  discretion  of  the  trial  couft,  and. 
In  the  absence  of  an  abuse  of  discretion,  the 
appellate  court  will  not  Interfere.  (People 
V.  Chin  Hane,  108  Cal.  597.) 

275.  Where  the  prosecution  claimed  that 
the  shots  which  killed  the  deceased  were  fir- 
ed from  inside  a  house,  and  the  defendants 
insisted  that  they  were  fired  in  the  open  air, 
the  testimony  of  a  witness  that  the  shots 
sounded  as  though  fired  Inside  the  building, 
that  they  sounded  like  a  drum  or  something 
deep,  and  did  not  sound  as  if  they  were  in 
the  air,  is  not  objectionable  as  giving  the 
opinion  of  the  witness;  but  the  evidence  is 
simply  a  statement  as  to  the  nature  of  the 
Impressions  of  sound  left  upon  the  ear,  and 
is  admissible.  (People  v.  Chin  Hane,  108 
Cal.  597.) 

D.  Character  of  Wounds  or  Blood. 

276.  One  who  is  shown  to  hare  had  ex- 
perience in  the  observation  and  treatment 
of  gunshot  and  other  wounds  on  the  fron- 
tier, against  the  Indians,  and  in  the  terri- 
tories, although  not  a  medir^al  witness,  may 
be  permitted  to  testify  as  to  the  character 
of  a  wound  found  upon  the  body  of  the  de- 
ceased, and  the  description  of  the  wound  by 
such  witness  is  admissible  as  the  statement 
of  a  fact.    (People  v.  Gibson,  106  Cal.  458.) 

277.  It  is  not  error  to  refuse  to  Instruct 
the  Jury  that  they  should  exercise  caution 
in  accepting  the  opinion  of  an  expert  as  a 
fact  proven  in  the  case,  when  there  was 
nothing  apparent  in  the  character  of  the  ex- 
pert witness,  orchis  relation  to  the  parties, 
or  his  manner  of  testifying,  calculated  to 
arouse  suspicion  as  to  his  capacity,  skill,  or 
Impartiality,  and  his  testimony  related  to 
well-established,  scientific  facts  as  to  the 
character  of  human  blood,  and  as  to  meas- 
urements of  corpuscles,  indicating  that  the 
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0k>od  found  upon  the  clothing  of  the  de- 
fendant ^was  that  of  a  human  being.  (Peo- 
ple T.  Smith,  106  GaL  73.) 

B.  Articles   and    Weapons    in    Defendant's 

PofBsession. 

OonYenattoDs  in  prisoner's  presence  as  to 
ownership  of  purse  found  on  his  person. 
See  ante,  74. 

278.  Where  a  police  officer  testified  that 
Bubsequent  to  the  killing  of  the  deceased, 
be  arrested  one  of  the  defendants,  who  was 
a  witness  for  the  prosecution,  for  carrying 
concealed  weapons,  and  found  upon  him 
two  large  plstobs,  the  prosecution  may  ex- 
plain the  circumstances  by  preying  that  the 
charge  was  subsequently  dismissed.  (Peo- 
ple y.  Ohln  Hane,  108  Gal.  587.) 

270.  Articles  found  in  the  possession  of 
the  defendant  at  the  time  of  his  arrest, 
when  properly  identified,  are  admissible  In 
evidence  where  there  is  some  evidence 
tending  to  show  that  a  portion  of  them  was 
the  property  of  the  murdered  man,  and  they 
were  so  intimately  connected  with  the  case 
as  to  form  part  of  the  res  gestse.  (People 
Y.  Smith,  106  Gal.  78.) 

280.  Where,  on  the  direct  examination  of 
the  defendant,  he  testified  explicitly  that  all 
of  the  articles  taken  by  him  upon  leaving 
the  house  were  his  own,  it  is  legitimate 
cross-examination  to  ask  him  any  questions 
tending  to  show  that  the  articles,  or  some  of 
them,  belonged  to  the  deceased,  or  to  sift 
defendant  as  to  where  he  got  them.  (Peo- 
ple V.  Smfth,  106  GaL  73.) 

F.  Relations  of  Parties,  Motive,  Quarrels, 
Threats,  (Conversations,  Declarations,  Dy- 
ing Declarations. 

Statement  to  coroner  as  to  cause  of  death. 
See  ante,  71. 

Evidence  in  explanation  of  threats.  See 
ante,  141. 

281.  Upon  the  trial  of  a  defendant  accus- 
ed of  murder,  which  occurred  in  connection 
with  a  dispute  between  the  defendant  and 
the  deceased  as  to  the  right  of  defendant  to 
travel  oyer  a  road  crossing  land  leased  by 
the  deceased,  eyidence  is  admissible  to 
show  the  facts  leading  up  to  the  homicide, 
to  the  extent  of  proving  that  deceased 
was  in  possession  of  the  land  as  lessee,  and 
had  obstructed  the  road  leading  over  the 
land  for  the  purpose  of  preyenting  travel 
thereon,  and  that  defendant  claimed  the 
right  to  travel  over  the  road>  and  claimed 
that  deceased  had  no  right  to  prevent  him 
from  so  doing;  but  evidence  is  not  admissi- 
ble to  show  the  relative  legal  rights  of  the 
parties  to  the  dispute,  such  rights  being  col- 
lateral to  the  issue  as  to  the  killing  of  the 
deceased,  which  cannot  be  Justified  by  proof 
that  the  defendant  had  the  legal  right  to 
travel  the  road,  nor  could  it  be  a  Justifica- 
tion of  any  attempt  by  deceased  to  kill  the 
defendant,  if  defendant  had  no  right  to 
travel  the  road;  and  the  only  Justification 
of  the  killing  must  be  upon  the  plea  of  self- 
defense,  regardless  of  the  respective  rights 
of  the  parties  to  the  road.  (People  v.  Oonk- 
llng.  111  c^i.  616.) 


282.  Where  the  evidence  introduced  upon 
the  trial  of  a  defendant  charged  with  the 
crime  of  murder  necessarily  shows  that  the 
relation  existing  between  the  accused  and 
the  woman  killed  was  that  of  man  and  mis- 
tress, no  error  is  committed  In  allowing  that 
relation  to  be  proved,  and  it  is  not  objec- 
tionable on  the  ground  that  the  effect  of  H 
is  to  bring  the  defendant  into  disrepute,  and 
affect  his  good  standing  before  the  Jury. 
(People  v.  Young,  102  Gal.  411.) 

283.  Upon  the  trial  of  defendants  accused 
of  murder,  where  the  prosecution,  for  the 
purpose  of  showing  motive  on  the  part  of 
one  of  the  defendants,  offered  evidence  to 
the  effect  that  the  deceased  was  upon  the 
bond  of  one  who  had  been  charged  with  an 
assault  to  murder  that  defendant,  which 
was  objected  to  upon  the  ground  that  there 
was  no  evidence  that  the  defendant  knew 
that  the  deceased  had  gone  upon  the  bond, 
such  objection  goes  to  the  weight  of  the  evi- 
dence, ratheir  than  to  its  compcfteucy;  and, 
If  he  had  no  knowledge  of  tha/t  fact,  the 
evidence  was  harmless,  and  no  injury  could 
result  from  its  admission.  (People  v.  Chin 
Hane,  108  GaL  697.) 

284.  Evidence  in  reference  to  the  working 
of  a  mining  claim,  and  a  misunderstanding 
arising  between  one  of  the  defendants  and 
the  deceased  and  his  brother  respecting  tt, 
which  occurred  less  than  a  week  prior  to 
the  homicide,  and  which  appeared  to  be  the 
primary  cause  which  led  to  the  homicide, 
a^jd  constituted  a  link  in  the  r^haln  of  cir- 
cumstances pointing  to  the  guilt  of  defend- 
ants, and  tending  to  show  their  motives,  is 
admissible  In  evidence,  and  is  relevant  and 
material  to  the  issue;  and,  where  it  appears 
that  the  facts  were  subsequently  communi- 
cated to  and  acted  upon  by  the  other  de- 
fendant, such  facts  are  admissible  as 
against  him.  (People  y.  Gibson,  106  Gal. 
458.) 

285.  Where  a  defendant  accused  of  homi- 
cide claimed  a  lien  for  a  promised  reward 
for  finding  horses  belonging  to  the  deceas- 
ed, and  the  homicide  was  committed  in  a 
dispute  over  the  possession  of  one  of  the 
horses,  in  respecrt  of  which  the  defendant 
pleaded  self-defense,  eyidence  of  a  prior 
dispute  over  the  other  hoive,  and  as  to  what 
occurred  in  an  attempt  to  retake  possession 
thereof  at  noon  of  the  day  of  the  affray, 
and  what  occurred  on  that  occasion,  in  ref- 
erence to  the  conduct  of  the  two  men  to- 
ward each  other,  is  admissible,  as  tending 
to  enlighten  the  Jury  as  to  the  mental  atti- 
tudes of  the  men  toward  each  other  at  the 
time  of  the  affray,  and  to  assist  in  deter- 
mining the  disputed  question  as  to  which 
In  fact  first  put  himself  In  the  wrong.  (Peo- 
ple v.  Hecker,  109  Gal.  451.) 

286.  The  declarations  of  the  deceased  are 
not  competent  to  show  malice,  deliberation, 
or  motive  for  the  homicide.  (People  y.  Shat- 
tuck,  109  Gal.  678.) 

287.  Statements  made  by  one  of  the  de- 
fendants during  a  difficulty  at  the  mine 
which  were  communicated  to  the  other  de- 
fendant, and  tonded  to  establish  the  origin 
of  bad  blood  between  the  parties    are  ad- 
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mlBsible  against  both  defendants.    (People 
V.  Glbfion,  106  Gal.  458.) 

288.  On  the  trial  of  a  defendant  accused 
of  murder,  the  admission  of  evidence  of  the 
declarations  of  the  deceased  made  on  the  day 
before  the  homicide,  to  the  eflPect  that  he 
had  discovered  tha/t  the  defendant  had  been 
writing  to  his  wife,  and  was  trying  to  get 
his  wife  and  child  to  run  away  with  him, 
is  prejudicial  error.  (People  v.  Gress,  107 
Cal.  461.) 

289.  Upon  the  trial  of  a  defendant  accDfl- 
ed  of  murder,  a  conversation  between  the 
mother  of  the  deceased  and  the  deceased, 
more  than  three  days  before  the  homicide, 
after  he  had  received  a  letter  from  the  de- 
fc^ndant,  which  conversation  did  not  occur 
at  the  time  of  the  receipt  of  the  letter,  and 
had  no  reference  to  it,  is  not  part  of  the 
res  gestae,  and  is  purely  hearsay,  and  inad- 
missible. (People  V.  Shattuck,  109  Cal.  673.) 

290.  Where  the  question  which  culled  out 
an  Incompetent  conversation  of  the  deceas- 
ed with  his  mother  was  in  response  to  the 
question,  *'What  did  he  do  then?"  an  ob- 
jection and  exception  to  the  question,  which 
wag  evidently  intended  and  understood  by 
all  parties,  including  the  court,  as  covering 
the  proof  of  declarations  which  was  given 
in  answer  to  the  question,  will  not  be  crit- 
icised in  order  to  find  a  reason  for  not  con- 
sidering it,  and  the  error  in  admitting  what 
the  deceased  said  in  answer  to  the  question 
necessitates  a  reversal  of  a  judgment:  fit 
conviction.  (People  v.  Shattuck,  109  Oal. 
678.) 

291.  Threats  made  by  the  defendants, 
when  under  arrest  and  in  jail,  charged  with 
the  killing  of  the  deceased,  against  one  who 
came  to  the  jail  and  Identified  them,  that 
they  would  kill  him,  with  the  evident  pur- 
pose of  intimidating  the  identifying  wit- 
ness, is  proper  evidence  upon  the  trial  of 
the  defendants,  and  the  fact  that  they  were 
in  custody  at  the  time  of  the  threats  Is 
wholly  immaterial.  (People  v.  Chin  Hane, 
108  Cal.  597.) 

292.  Upon  the  trial  of  a  defendant  accus- 
ed of  the  murder  of  his  wife,  evidence  of 
his  threats  against  the  wife's  family  are  ad- 
missible as  tending  to  show  that  he  was 
actuated  by  iU-wiU  in  the  killing  of  his 
wife,  and  the  indefiniteness  of  the  threats 
is  not  a  sufiScient  reason  for  excluding  the 
testimony,  the  threats  being  broad  enough 
to  Include  the  wife  with  the  other  members 
of  her  family,  and  it  is  for  the  Jury  to  de- 
termine whether  she  was  in  fact  one  of  the 
persons  intended  by  the  defendant.  (Peo- 
ple V.  Craig.  Ill  Oal.  460.) 

293.  Upon  a  trial  for  murder,  declarations 
of  the  deceased  not  made  in  extremis,  as 
dying  declarations  having  reference  to  the 
circumstances  of  the  death,  and  not  consti- 
tuting any  part  of  the  res  gestse,  are  hear- 
say and  admissible  In  evidence.  (Peopled 
V.  Gress,  107  Cal.  461.) 

294.  Upon  the  trial  of  a  defendant  accus- 
ed of  homicide,  a  written  statement  of  the 
circumstances  attending  the  shooting 
which  was  reduced  to  writing,  and  signed 


and  verified  by  the  affidavit  of  the  deceased^ 
at  a  time  when  he  was  not  impressed  with 
a  sense  of  impending  death,  but  which  was 
reaffirmed  as  a  true  and  correct  account  of 
the  facts  after  knowledge  of  impending 
death,  is  properly  received  as  a  dying  dec- 
laration; and  the  reaffirmation  of  the  miat- 
tevB  set  forth  in  the  statement  wh^i  all 
hope  of  recovery  had  gone  is  sufficient  to 
constitute  a  repetition  or  restatement  of  the 
same  matters,  and  with  the  same  effect  as 
if  such  matters  had  then  been  reduced  to 
writing  and  signed.  (People  v.  Oews,  102 
Cal.  174.) 

295.  Where  the  evidence  leaves  it  clear 
that  when  the  deceased  reaffirmed  the  cor- 
rectness of  the  prior  statement  he  had  a 
clear  recollection  of  its  contents,  the  fact 
that  it  was  not  then  reread  to  him  is  Imma- 
terial.   (People  V.  Crews,  102  Cal.  174.) 

G.  Evidence   of   SubBeq.uent   Murder;   X on- 
prejudicial  Error. 

296.  Evidence  of  the  subsequent  deliber- 
ate murder  of  his  wife's  parebts  by  the  de- 
fendant without  any  word  of  warning, 
shortly  after  the  killing  of  the  wife  by  him, 
is  admissible  to  show  that  the  killing  of  the 
wife  and  her  parents  was  part  of  one  com- 
mon plan,  and  being  relevant  to  establish 
the  motive  of  the  crime  of  which  defendant 
is  on  trial,  is  not  rendered  irrelevant  by  the 
fact  that  it  could  be  used  to  establish  an- 
other and  different  crime.  (People  v. 
Craig,  111  Oal.  460.) 

297.  Upon  the  trial  of  a  defendant  accused 
of  murder,  where  it  was  admitted  that  de- 
fendant killed  the  deceased  with  a  pis4t)l.  a 
ruling  sustaining  a  question  asked  of  his 
wife  on  cross-examination  as  to  what  she 
had  done  with  the  pistol  with  which  her 
husband  had  killed  the  deceased,  and  her 
answer  that  she  turned  St  over  to  one  of  her 
husband's  attorneys,  could  do  the  defendant 
no  injury.    (People  v.  Shaw,  111  Oal.  171.) 

d.  Instructlonfi. 

Power  of  court  to  advise  Jury  as  to  their 
verdict.    See  post,  S07. 

Instructions  cautioning  Jury  against  evi- 
dence of  expert  properly  refused.  See  ante, 
277. 

Instructions  as  to  self-defense.  See  ante, 
XI.  14,  b. 

Instruction  as  to  right  to  defend  property. 
See  ante,  243. 

298.  Instructions  of  the  court  in  reference 
to  the  burden  cast  upon  the  defendant  of 
proving  circumstances   which  would   miti- 
gate, justify,  or  excuse  the  homfdde,  which 
clearly  informed  the  jury  that  it  is  suffi- 
cient to  acquit  the  defendant   if  the  evi- 
dence Introduced  created  in  the  minds  of 
the  jury  a  reasonable  doubt  as  to  whetfter 
the    act  wns    justifiable    or    excusable,   or 
whPther  it  'w-^s  cau.sod  a<H*.i dentally  or  felo- 
niously, and  which  state  tlje  lftw\iT>on  tb«^ 
point  Involved  as  favorably  to  the  defend- 
ant ns   could  be   reasonably  expected,  arp 
not  rond^rod   prroneouR  by  the  use  of  the 
word  "demonstra*e"  In  the  followlncr  sen- 
tence: "It  1^  -efficient  that  he  demonstrate 
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to  your  understanding  by  testimony  giyen, 
by  inferences  correctly  and  properly  drawn 
from  the  whole  testimony  in  the  case,  that, 
notwithstanding  the  burden  cast  upon  him, 
there  still  exists  in  your  mind  a  reasonable 
doubt  of  his  guilt."  (People  v.  Neary,  104 
CaJ.  373.) 

2d9.  Where  two  defendants  are  Jointly  ac- 
cused of  the  crime  of  murder,  and  the  court 
has  properly  charged  the  jury  upon  the 
question  of  conspiracy  between  the  defend- 
ants, an  instruction  that  in  order  to  find  the 
defendant  guilty  of  mutter  of  the  first  de- 
gree, they  must  be  convinced  beyond  a  rea- 
sonable doubt  that  the  defendants,  "or  eith- 
er of  them,"  unlawfully,  or  with  malice 
aforethougM,  killed  the  deceased,  does  not, 
in  effect,  tell  the  Jury  that  the  claim  of  the 
prosecution  as  to  conspiracy  had  been 
proved,  or  that  without  any  proof  of  con- 
spiracy one  defendant  could  be  convicted 
for  the  act  of  the  other,  but  the  Jury  were, 
in  effect,  told  that  if  they  should  find  that 
either  one  of  the  defendants  commltited  the 
act,  they  could  convict  tha/t  one;  and  the 
Jury  could  not  be  misled  by  the  form  of  the 
charge.    (People  v.  Gibson,  106  Qal.  458.) 

300.  Where  the  court  has  clearly  and 
elaborately  stated  the  law  as  to  muider  in 
the  first  degree,  emphasizing  that  the  In- 
tent to  kill  must  be  the  result  of  deliberate 
premeditation,  the  mere  omission  of  the  ele- 
ments of  deliberation  and  premeditation  in 
one  olause  of  the  instructions,  so  as  errone- 
ously to  convey  the  thought  in  that  clause 
that  if  the  kiUlng  was  with  malice  afore- 
thonght,  it  would  be  murder  in  the  first  de- 
gree, such  error  is  not  prejudicial  to  the 
defendant,  and  could  not  tend  to  mislead  or 
confuse  the  Jury.  (People  v.  Qlbson,  106 
Oal.  458.) 

301.  Upon  tbe  trial  of  a  defendant  accus- 
ed of  murder,  whilst  it  is  presumably  inju- 
rious for  the  court  to  give,  at  the  request  of 
the  district  attorney,  merely  abstract  prop- 
ositions of  law  having  no  connection  with 
the  evidence,  yet  the  presumption  of  injury 
Is  rebutted  and  overcome  where  the  record 
shows  affirmatively  that  the  error  was 
harmless.    (People  v.  Smith,  105  Oal.  676.) 

302.  Where  the  homicide  took  place  in 
connection  with  the  assertion  of  the  rights 
of  the  finder  of  kMSt  propeiiy  to  compensa- 
tion for  its  care  and  preservation,  and  to  a 
promised  reward,  H  is  error  to  refuse  cor- 
rect iustructlons  respecting  such  rights, 
and  respecting  the  nature  of  his  lien  upon 
the  property,  and  how  such  lien  could  be 
lost  or  extinguished,  it  being  a  question  of 
primary  consldemitlon  for  the  Jury  which 
of  the  men  was  the  aggressor  at  the  time  of 
the  fatal  affray,  and  which  first  overstep- 
ped the  boundaries  of  the  law,  and  tres- 
passed upon  the  legal  rights  of  the  other. 
(People  V.  Hecker,  109  Gal.  451.) 

303.  If  an  iiMrtTuction  asked  for  the  de- 
fense is  proper,  it  is  the  better  practice  to  ai 
lowra/ther  thantoeliminateaconclndlng  for- 
mula by  way  of  emphasis  to  the  effect  that, 
**\t  under  these  circumstances  he  killed  de- 
ceased, you  must  find  as  your  verdict,  not 
guilty."    (People  v.  Hecker,  109  Cal.  451.) 


304.  An  Instruction  as  to  the  unavailabil- 
ity of  self-defense,  where  the  real  or  appar- 
ent necessUy  for  killing  was  voluntarily 
brought  upon  the  defendant  by  his  own 
fault  or  mlscoDduct,  is  erroneous  and  mis- 
leading, where  it  is  so  hroad  in  its  terms  as 
to  Justify  the  Jury  in  believing  that  it  was 
such  fauH  or  misconduct  upon  the  part  of 
the  defendant  to  attempt  to  tnivel  over  the 
disputed  road  under  the  circumstances  ap- 
pearing in  proof,  as  to  deprive  the  defend- 
ant of  the  right  of  self-defense  if  attacked 
by  the  deceased  at  the  point  where  the  road 
was  obstructed.  (People  v.  (Donkllng,  111 
oal.  616.) 

305.  Where  there  is  no  evidence  in  the 
case  that  the  defendant  was  the  first  assail- 
ant, and  withdrew,  or  attempted  in  good 
faith  to  withdraw,  from  the  affray  before 
he  fired  the  fatal  shot,  and  defendant's  tes- 
timony is  to  the  contrary,  an  lustructlon 
that  a  real  or  apparent  necessity  brought 
about  by  the  design,  contrivance  or  fault 
of  the  defendant,  cannot  be  availed  of  as 
a  defense  for  the  commission  of  a  homicide, 
is  without  the  facts,  and  not  pertinent  to 
the  issues,  and  should  not  be  given.  (Peo- 
ple V.  CJonkling,  111  Cal.  616.) 

306.  An  instruction  to  the  Jury  that  if  the 
defendant  shot  at  his  wife's  brother  with 
iuftent  to  murder  him,  and  killed  his  wife 
instead,  sueh  killing  is  murder,  is  not  erron* 
eous  in  not  stating  the  degree  of  nfiurder 
of  which  he  would  be  guilty,  where  the 
court  elsewhere  instructed  the  Jury  con- 
cerning the  different  degrees  of  murder. 
(People  V.  Oralg,  111  Oal.  460.) 


e.  Verdict;    Death    Penalty;    Place  of   Im- 
prisonment Pending  Appeal. 

V^rdlot  on  clrcmnstantial  evidence  not 
disturbed.    See  ante,  66. 

307.  Discretion  is  given  to  the  Jury  in  re- 
gard to  the  punishment  in  case  they  find  a 
defendant  guilty  of  murder  in  the  first  de- 
gree; and  the  court  cannot  direct  or  advise 
them  upon  the  subject  further  than  to  in- 
form them  of  their  province;  and  It  is  not 
error  to  refuse  to  Instruct  them  as  to  how 
they  should  use  the  discretion  given  them. 
(People  V.  Kameunu,  110  Cal.  609.) 

308.  TIhe  legislature  having  oonfided  to 
the  discretion  of  the  Jury  the  fixing  of  the 
penalty  of  death  or  confinement  in  the  state 
prison  for  life,  upon  a  verdict  of  guilty  of 
murder  in  the  first  degree,  the  discretion  of 
the  Jury  in  that  matter  is  absolute,  with  no 
power  reserved  to  the  court  to  review  their 
action.    (People  v.  Leary,  105  Oal.  486.) 

309.  A  defendant  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  be  hanged 
in  the  state  prison,  is  lawfully  confined  in 
the  state  prison  pending  an  appeal  from  the 
Judgment  of  conviction,  and  from  an  order 
denying  his  motion  for  a  new  trial,  and  is 
not  entitled  to  be  released  therefrom  upon 
habeas  corpus.  (Ex  parte  Fredericks,  104 
Oal.  400.) 

Appeal,  effect  of  on  death  penalty.  See 
Ap<i)efll8,  169. 
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15.  Incest 

310.  The  fact  that  the  crime  of  Incest  may 
be  a  Joint  offense  does  not  preclude  an  In- 
dictment or  Information  a^nst  one  of  the 
parties,  and  his  trial  and  conviction  for  the 
offense.    (People  v.  Patterson,  102  OaL  239.) 

Evidence  of  other  offenses.    See  ante,  78. 

16.  Larceny. 

Receiving  stolen  goods.    See  post,  XI,  22. 

False  pretenses  and  larceny,  distdnetlon 
between.    See  ante,  211. 

Distln-ction  between  embezzlement  and 
false  pretenses.    See  ante,  1C6. 

311.  While  the  felonious  intent  of  the  par- 
ty taking  the  property  of  another  need  not 
necessarily  be  an  intention  to  convert  the 
property  to  his  own  use,  still  it  must  in  all 
cases  be  an  intent  wholly  and  permanently 
to  deprive  the  owner  thereof.  (People  v. 
Brown,  105  Cal.  66.) 

312.  The  taking  of  the  bicycle  of  another 
temporarily  for  revenge,  with  intention  to 
return  it,  is  not  larceny,  but  only  a  trespass. 
(People  V.  Brown,  105  Oal.  66.) 

Taking  property  temporarily.  See  ante, 
147. 

818.  B)vld6iice  not  going  to  the  direct  guilt 
of  defendant  upon  the  charge  of  larceny, 
may  ba  Introduced  for  the  purpose  of  show- 
ing knowledge  on  his  part  in  other  and  sim- 
ilar transactions,  with  the  view  of  determin- 
ing his  motive  in  the  transaction  in  issue. 
(People  V.  Fehrenbach,  102  Cal.  894.) 

314.  Where  a  defendant  accused  of  lar- 
ceny upon  a  centain  day  denies  thnyt  he  com- 
mitted the  larceny,  and  does  not  claim  that 
he  took  the  money  from  a  sleeping  friend  to 
preserve  it  for  him,  evidence  that  on  the 
previous  day  a  distinct  offense  was  com- 
mitted by  the  defendant  in  taking  qther 
money  from  under  the  pillow  of  the  same 
person  is  not  admissible.  (People  v.  Tuck- 
er, 104  Cal.  440.) 

315.  When  the  evidence  tends  to  show 
that  the  prosecotlng  witness  was  induced 
to  place  his  money  in  the  hands  of  the  de- 
fendant accused  of  larceny,  as  securi-ty  for 
the  faithful  performance  of  services  as  a 
oolleotor,  upon  the  false  assurance  that  he 
would  have  permanent  employment,  and 
that  the  volunrtary  giving  of  a  worthless 
note  for  the  money  was  a  mere  device,  a 
trick  lo  hide  the  real  design  of  the  defend- 
ant, and  that  defendant  and  his  confeder- 
ate conspired  feloniously  to  procure  the 
money  and  to  convert  it  to  their  own  use.  It 
is  a  question  for  the  Jury  to  determine 
whether  the  defendant  feloniously  took  the 
money,  and  whether  the  prosecuting  wit- 
ness intended  to  part  with  the  ownership  of 
the  same.  (People  v.  Tomlinson,  102  Cal. 
in.) 

816.  An  advertisement  in  a  newspaper  by 
a  confederate  who  took  the  appdicanrt  to  the 
defendant,  and  who  appeared  to  have  beeyi 
thereafter  closely  associated  with  him,  stat- 
ing the  wages  to  be  paid  and  the  security 
to  be  required,  which  were  the  same  as 
those  insisted  on  by  the  defendant,  and 
which   advertisement    was    refen^d   to   in 


the  conversation  between  the  three  parties* 
was  properly  admitted  in  evidence  against 
the  defendant,  and  justified  the  jury  in  be- 
lieving, under  the  circumstances,  that  the 
act  of  one  of  the  confedemtes  was  the  act 
of  both.    (People  v.  Tomlinson,  102  Oal.  19.) 

317.  Where  the  possession  of  the  money 
of  the  prosecuting  witness  was  obtained  by 
a  conspiracy  on  the  part  of  the  defendant 
and  the  manager  of  a  lottery  to  cheat  and 
defraud  the  prosecuting  witness  by  what  is 
known  as  the  "bunco  game,"  and  it  appears 
that  the  prosecuting  witness  did  not  intend 
to  part  with  his  property  in  the  money,  and 
that  it  was  obtained  from  him  by  the  gross- 
est fraud,  the  defendant  may  be  proKe<iit«Hl 
and  convicted  of  larceny  therefor.  (Peo- 
ple V.  Shaughnessy,  110  Cal.  598.) 

318.  Bvidence  that  the  money  paid  to  the 
defendant  by  tdie  prosecuting  witness  came 
from  the  separate  estate  of  his  wife,  and 
was  given  by  her  to  the  prosecuting  wit- 
ness to  provide  the  security  required  by  ttie 
defendant,  does  not  show  a  material  vari- 
ance from  the  allegaiUon  of  the  informa'tion 
that  the  property  belonged  to  the  husband. 
(People  V.  Tomlinson,  102  C5al.  19.) 

319.  A  letter  written  by  the  defendant  to 
a  third  person,  after  the  discharge  of  the 
prosecuting  witness,  replying  to  a  letter  of 
inquiry  based  upon  an  advertisement  by  the 
defendant  for  another  person  to  take  the 
same  situation  upon  the  same  terms  is  ad- 
missible In  evidence  as  tending  directly  to 
inifK^aeh  the  defendant's  good  faith  in  dis- 
charging the  prosecutlna:  witness,  and  the 
fact  tha/t  it  may  have  tended  to  show  the 
commission  of  another  offense  by  the  de- 
fendant is  Immaterial.  (People  v.  Tomlin- 
son, 102  Cal.  19.) 

320.  W  lie  re  there  was  sufficient  circum- 
stantial evidence  adduced  by  the  prosecu- 
tion to  authorize  the  jury  to  believe  in  the 
guiVt  of  a  defendant  accused  of  grand  lar- 
ceny, the  fact  that  the  evidence  on  behalf 
of  the  defendant  tended  to  account  for  the 
money  found  in  his  possession,  and  to  rebut 
the  Buspdcious  drcumstances,  only  raised  a 
confllcrt  in  the  evidence  which  It  was  the 
province  of  the  jury  to  determine.  (People 
V.  Wong  Chung  Suey,  110  CJal.  117.) 

321.  The  prosecution  is  not  required  defin- 
itely to  identify  the  money  found  upon  tne 
person  of  the  defendant  as  being  that  taken 
from  the  safe  of  the  prosecuting  witness; 
but  if  it  is  shown  to  be  the  same  in  amount 
and  in  the  same  coin  and  denomination,  and 
that  defendant  was  in  a  situflition  where  he 
could  have  taken  it,  and  there  are  other  cir- 
cumstances of  a  suspicious  nature,  the  evi- 
dence is  sufficient  to  go  to  the  jury  upon  the 
question  of  Identity  of  the  money,  and  the 
sufficiency  of  the  evidence -to  establish  that 
fact  is  for  the  jury.  (People  v.  Wong  Chung 
Suey,  110  Cal.  117.) 

322.  Instructions  of  the  court  must  be 
read  together  as  a  whole,  and  where  the 
court  sufficiently  instructs  the  jury  as  to 
the  evidence  required  in  order  to  convicst 
the  defendant  of  larceny  under  section  484 
of  the  Penal  Code,  the  fact  thajt  It  reads  to 
the  jury  section  332  of  the  Penal  Code,  la 
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regard  to  the  fraudulent  obtaining  of  money 
by  methods  which  do  not  necessarily  con- 
stitute larceny,  is  not  ground  for  a  reversal 
of  a  Judgment  of  conyiction  of  larceny. 
(People  v.  Shaughnessy,  110  Oal.  598.) 

Possession  of  stolen  property.  See  ante, 
148. 

17.  Libel. 

323.  Where  the  words  of  an  alleged  libel- 
ous publlcaition  are  not  actionable  per  se,  an 
indictment  therefor,  containing  neither  in- 
nuendo nor  colloquium.  Is  subject  to  a  gen- 
eral demurrer  upon  the  ground  that  tb-» 
facts  stated  do  not  constitute  a  public  of- 
fense.   (Pec^le  V.  OoUins,  102  Oal.  345.) 

324.  Where  a  publication  is  not  a  libel  on 
Its  face,  but  it  is  claimed  that  the  language 
used  has  a  covert  meaning,  it  is  necessary 
not  only  to  allege  and  prove  the  slanderous 
or  libelous  sense  in  which  the  words  were 
used  by  the  defendant,  but  also  that  they 
were  understood  In  the  same  sense  by  those 
to  wliom  they  were  addressed.  (People  v. 
CoUlns,  102  Gal.  845.) 

18.  Liquor  Laws,  Violation  of. 

325.  The  provisions  of  section  387  of  the 
Penal  Code,  prohibiting  the  sale  of  Uquoi'S 
to  Indiane  are  general  and  uniform  in  their 
operation,  affecting  in  the  same  manner  all 
persons  belonging  to  the  class  referred  to. 
(People  V.  Bray,  105  Cal.  344.) 

Selling  liquors  to  ludians.    See  Indians. 

19.  Mayhem. 

326.  Under  an  information  chaxglng  a  de- 
fendant with  an  assault  with  Intent  to  com- 
mit mayhem,  the  count  should  instruct  the 
jury  tha/t  the  defendant  may  be  found 
guilty  of  a  simple  assault,  and,  where  the 
court  has  omitted  to  give  an  instruction  to 
that  effect  of  its  own  motion,  it  is  error  for 
the  court  jto  refuse  so  to  Instruct  the  Jury 
when  asked  to  do  so  by  counsel  for  the  de- 
fendant. (People  V.  Demascers,  105  Cal. 
660.) 

327.  In  a  prosecution  for  an  assault  with 
intent  to  commit  mayhem,  evidence  show- 
ing a  threat  or  attempt  by  the  defendant  to 
assault  the  prosecuting  witness  with  a  gun 
which  formed  part  of  the  same  transajc- 
tlon  in  which  the  offense  charged  was  com- 
mitted. Is  admissible  as  part  of  the  res  ges- 
tae.   (People  V.  Demasters,  109  Oal.  607.) 

328.  An  instruction  as  to  an  assault  with 
Intent  to  commit  mayhem  with  respect  to 
t^e  lip  of  another  person  should  follow  the 
statutory  deflniition  by  using  the  word 
•%llt,"  employed  in  section  203  of  the  Penal 
Oode,  and  Is  erroneous  if  it  speaks  of  '*blt- 
ing"  Instead  of  "sMttIng"  the  lip.  The  lip 
may  be  bitten  in  such  a  manner  as  not  to 
amount  to  mayhem,  and  the  intent  to  **bite" 
is  not  the  equivalent  of  an  intent  to  "slit.*' 
(People  V.  Demasters,  105  Oal.  669.) 

20.  Perjury. 

Complaint  for  i)erjury  not  showing  Juris- 
diction is  bad.    See  ante,  12. 

829.  A  defendant  is  properly  oonvicted  of 
the     crime     of     perjury,     committed     by 


swearing  falsely  in  an  affidavit  made  by* 
him  for  the  purpose  of  being  registered  as^ 
a  legal  voter,  before  a  deputy  registrar  lu^ 
the  city  and  county  of  San  Francisco.  fPeo- 
pie  V.  Waite,  102  Oal.  251.) 

330.  An  information  for  suboma;tion  of 
perjury  merely  charging  that  the  witness 
did  falsely  and  contrary  to  her  oath  give 
certain  alleged  false  t«3tlmony,  but  not  al- 
leging that  the  witness  willfully  or  know- 
ingly swore  to  what  was  false,  does  not 
charge  perjury;  and  it  is  essential  that  the 
Indictment  should  not  only  aver  that  the 
statements  made  by  the  witness  were  false 
In  fact,  and  that  he  knew  them  to  be  false, 
but  should  also  aver  that  the  party  procur- 
ing him  to  make  those  statements  knew 
that  they  ^^-ould  be  intentionally  and  will- 
fully false  on  the  part  of  the  witness.  (Peo- 
ple V.  Ross,  103  Cal.  425.) 

331.  An  Information  seeking  to  charge  a 
defendant  with  subornation  of  perjury 
must  state  all  the  essential  elements  con- 
stituting the  crime  of  perjury,  and  an  infor- 
mation falling  short  of  this  requirement 
does  not  state  a  public  offense.  (People  v. 
Ross,  103  Cal.  425.) 

332.  It  is  necessary  in  such  information 
not  only  to  show  that  the  issue  upon  which 
the  false  testimony  was  given  was  mate- 
rial, but  also  to  show  that  the  evidence  of 
the  suborned  witness  was  material  to  that 
issue,  either  by  direct  averment,  or  by  stat- 
ing evidence  given  by  the  witness,  which 
the  court  can  Judicially  see  was  material. 
(People  V.  Ross,  103  Cal.  425.) 

333.  Where  an  indictment  for  perjury 
shows  by  the  nature  of  the  case  stated  that 
the  false  evidence  given  was  In  a  matter 
material  to  the  issue,  the  fact  that  the  in- 
dictment is  technically  defective  in  charg- 
ing that  the  perjury  was  committed  "in  a 
manner  materiaJ  to  the  issue,"  and  in  not 
using  the  word  "matter,"  is  not  prejudicial 
to  the  defendant,  and,  if  the  indictment  was 
not  demurred  to,  a  Judgment  of  conviction 
under  the  indictment  will  not  be  reversed. 
(People  V.  Hitchcock,  104  Oal.  482.) 

334.  Section  1968  of  the  Oode  of  Civil  Pro- 
cedure, which  provides  that  perjury  must 
be  proven  by  the  testimony  of  two  wit- 
nesses, or  one  witness  and  corroborating 
circumstances,  clearly  means  that  the  fals- 
ity of  the  accused's  statements  must  be 
shown  to  the  Jury  by  the  positive  testimony 
of  two  witnesses,  or  of  one  witness  and  cir- 
cumstances corroborating  the  statement  of 
such  witness,  in  order  that  the  defendant 
may  be  legally  convicted  of  the  crime  of 
perjury.    (People  v.  Wells,  103  Oal.  631.) 

335.  Perjury  must  be  proven  by  the  testi- 
mony of  two  witnesses,  or  of  one  witness 
and  corrobonuting  circumstances,  and  the 
evidence.  In  each  case  of  a  defendant 
charged  with  perjury,  must  be  weighed  and 
measured  by  that  test;  and  evidence  of  cir- 
cumstances alone,  without  the  positive  tes- 
timony of  a  witness  to  facts  absolutely  in- 
compatible with  the  innocence  of  the  ac- 
cused, is  insufficient  to  Justify  a  conviction. 
(People  V.  Porter,  104  Cal.  415.) 

330.  Upon  a  charge  of  perjury  against  an 
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insolvent  debtor  by  a  false  oath  to  his  peti- 
tion and  schedule,  in  fraudulently  omitting 
money  therefrom,  proof  that  ten  days  after 
the  filing  of  his  petition  in  insolvency  his 
wife,  accompanied  by  himself,  dei>ostted  to 
her  credit  a  sum  of  money  in  a  savings 
bank,  without  further  evidence*  or  testi- 
mony showing  that  the  money  deposited  by 
the  wife  was  the  money  of  the  husband  at 
the  time  of  filing  his  petition  in  inaolvency, 
Is  insufl!icient  to  support  a  conviction  of  per- 
jury. •  (People  V.  Porter,  104  Oal.  416.) 

337.  Upon  the  trial  of  a  defendant  for  the 
crime  of  perjury,  where  it  appears  that  the 
alleged  false  testimony  was  given  upon  the 
trial  of  a  defendant  charged  with  stealing 
a  cow.  and  consisted  of  a  statement  by  tlie 
witness  that  he  met  the  cow  upon  the  higli- 
way  going  towards  defendant's  bam,  but 
the  requisite  positive  testimony  of  one  wit- 
ness that  such  meeting  did  not  take  place 
is  lacking,  the  proof  Is  insufiiclent  to  prove 
the  perjury.    (People  v.  Wells,  103  Oal.  631.) 

21.  Bape. 

338.  Under  the  law  of  this  state  making  a 
female  under  the  age  of  fourteen  years  in- 
capable of  consenting  to  the  offense  of  rape, 
a  girl  under  that  age  Is  incapable  in  law  of 
consenting  to  an  assault  in  connection  with 
the  intent  to  commit  the  offense,  and  It  is 
immaterial  whether  the  girl  in  fact  con- 
sented or  resisted.  (People  v.  Vei^egreen. 
106  Cal.  211.) 

330.  The  purpose  of  the  statute  is  the  pro- 
tection of  society  by  protecting  from  viola- 
tion the  virtue  of  young  and  unsophisti- 
cated girls;  and  although  an  assault  ordi- 
narily implies  force  by  the  assailant,  and 
resistance  by  the  one  assaulted,  and  one  is 
not,  In  legal  contemplation,  injured  by  the 
act  consented  to,  these  principles  have  no 
application  to  a  case  where  under  the  law 
there  can  be  no  consent,  and  the  female  is 
to  be  regarded  as  resisting,  no  matter  what 
the  state  of  her  mind  may  be  at  the  time; 
but  in  such  case  the  law  resists  for  her. 
(People  V.  Verdegreen,  106  Cal.  211.) 

340.  Upon  the  prosecution  of  a  defendant 
accused  of  an  assault  with  intent  to  commit 
rape,  the  question  whether  the  prosecuting 
witness  is  under  the  age  of  consent  Is  one 
of  pure  fact  for  the  jury,  who  are  not  bound 
to  believe  the  evidence  of  the  prosecuting 
witness  as  to  her  age;  and  it  is  prejudicial 
error  for  the  court  to  charge  the  Jury  in  ef- 
fect that  she  was  under  the  age  of  consent, 
upon  the  ground  that  her  testimony  as  to 
her  age  was  not  contradicted  by  any  other 
witness.    (People  v.  "Welxater,  111  Oal.  381.) 

841.  Upon  the  trial  of  a  defendant  ac- 
cused of  an  assault  with  Intent  to  commit 
rape,  the  admission  in  evidence  of  the  testi- 
mony of  the  prosecutrix  that  she  was  but 
twelve  years  of  age,  and  that  she  gained 
such  information  from  certain  entries  made 
in  the  family  Bible,  is  not  prejudicial  error 
If  her  elder  sister  testified  positively  that 
she  was  but  twelve  years  of  age,  and 
there  was  no  testimony  oflPercd  by  the  de- 
fendant   to  prove   that   she   was   fourteen 


years  of  age.    (People  v.  Johnson,  lOo  GaL 
280. 

342.  The  slightest  penetration  Is  sufficient 
to  constitute  the  offense  of  rape;  and 
where  the  evidence  of  the  prosecution  is 
clear  and  convincing  that  the  crime  of  rape 
was  commi'tted,  and  there  is  no  contradic- 
tory evidence  upon  the  part  of  the  defense 
other  than  the  testimony  of  expert  medical 
witnesses  upon  the  prol»ibility  of  an  actual 
penetration  having  occurred,  such  evidence 
Ib  insuflicient  to  create  a  conflict  or  doubt  at 
to  the  fact  of  penetration  having  occurred. 
(People  V.  Ohavez,  103  OaL  407.) 

343.  Upon  the  trial  of  a  defendant  accused 
of  an  assault  with  Intent  to  commit  xape, 
the  tsct  that  the  prosecutrix  may  have  been 
a  woman  of  unchaste  character  is  no  de- 
fense to  the  charge  stated  in  the  informa- 
tion.   (People  V.  Hartman,  103  Oal.  242.) 

344.  In  a  prosecution  for  rape  the  defend- 
ant, under  section  1070  of  the  Penal  Oode, 
is  restricted  to  ten  peremptory  challenges 
of  jurors.    (People  v.  Fultz,  100  Oal.  258.) 

345.  In  a  prosecution  for  a  rape,  com- 
mitted by  the  defendant  upon  his  daughter, 
a  child  under  twelve  years  of  age,  evldenc* 
of  other  rapes  and  acts  of  lewdness  com- 
mitted by  him  upon  her  is  admissible,  in 
expkination  of  the  fact  that  there  was  no 
outcry  and  no  pain  BufTered  by  the  child, 
and  also  to  account  for  the  absence  of  lac- 
eration; and  the  defendant,  if  he  wished 
the  court  to  instruct  the  jury  to  limit  the 
consideration  of  the  evidence  to  such  pur- 
poses, should  have  so  requested.  (People  ▼. 
Fultz,  109  Cal.  258.) 

346.  In  such  a  prosecution  it  is  not  error 
to  permit  the  wife  of  the  defendant,  who 
was  called  as  a  witness  for  the  state,  to 
testify,  without  the  consent  of  the  defend- 
ant, to  the  fact  that  she  is  his  wife,  and  re- 
sided at  the  place  where  and  at  the  time 
when  the  crime  charged  was  alleged  to  have 
been  committed,  if  the  defendant,  when  a 
witness  in  his  own  behalf,  testified  to  the 
same  effect.    (People  v.  Fultz,  109  Oal.  258.) 

347.  On  the  cross-examination  of  the  pros- 
ecutrix, who  was  a  child  of  the  defendant, 
the  latter,  in  endeavoring  to  show  that  his 
wife  was  hostile  to  him  and  favorable  to 
the  prosecution,  asked  her  if  EThe  remem- 
bered her  mother  saying  anything  **bad" 
about  him.  The  witness  answered,  "She 
called  him  a  devil  when  he  hit  her."  The 
defendant  moved  to  strike  out  the  answer 
as  not  responsive  to  the  question,  which  mo- 
tion the  court  denied.  Held  that  the  ruling 
was  not  erroneous.  (People  v.  Fultz,  100 
Ol.  258.) 

348.  While,  as  a  geneial  rule,  both  the 
general  reputation  of  a  prosecutrix  for  un- 
chastity  and  particular  acts  of  unchastity 
DDuay  be  proven  in  a  criminal  action.  Involv- 
ing an  intent  to  commit  rape,  yet,  where  tbs 
prosecuting  witness  Is  under  the  age  of  con- 
sent, no  evidence  either  of  general  reputa- 
tion or  specific  acts  of  unchastity  is  admiss- 
ible, either  as  going  to  the  questioii  of  con- 
sent, or  as  going  to  the  cTediblllty  of  her 
testimony  In  Its  entirety.  (Pe<^le  v.  Jolin- 
son,  106  Oal.  280.) 
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349.  An  aesault  with  intemt  to  oocnmit 
rape,  as  well  as  a  simple  assault,  are  in- 
cluded wiitliin  the  offense  of  rape;  but  if 
there  is  no  evidence  tending  to  reduce  the 
offense  of  rape  charged  in  the  information, 
the  court  is  Justified  in  refusing  to  Instract 
the  Jury  that  the  defendant  might  be  con- 
victed under  the  information  of  an  assault 
with  intent  to  commit  rape.  (People  v. 
Chavez,  103  Gal.  407.) 

350.  Upon  a  charge  ot  an  assault  with  in- 
tent to  commit  rape,  the  specific  intent  with 
which  the  assault  was  made  is  a  ma/terlal 
element  in  thti  case,  and  the  oourt  has  no 
right  to  put  a  state  of  facts  to  the  Jury 
which  would  bar  them  from  finding  the  in- 
teut  to  be  other  than  that  charged  in  the 
information;  and  where  the  defendant  may 
have  done  any  of  the  things  testified  to  by 
the  prosecutrix  and  still  have  had  no  intent 
to  commit  rape,  his  intent  is  a  question  of 
fact  which  it  is  the  sole  province  of  the  Jury 
to  determine,  and  an  instruction  to  the  Jury 
that  if  they  believed  the  evidence  of  the 
prosecutrix  as  to  the  acts  and  conduot  of 
the  defendant,  they  must  find  him  guUty,  is 
erroneous.  (People  v.  Johnson,  106  Oal. 
289.) 

22.  Receiving  Stolen  GK>ods. 

351.  The  crime  of  larceny  is  dtetinot  fiom 
that  of  receiving  stolen  goods,  and  proof  of 
the  latter  crime  is  insufll^ent  to  convict  one 
accused  of  the  former.  (People  v.  Ward, 
105  Cal.  652.) 

352.  If  the  defendant  had  no  connection 
with  the  taking  of  the  cow,  and  did  not 
know  that  It  had  been  stolen  until  the  time 
of  Us  trade  therafor,  the  question  of  good 
or  bad  faith  in  making  the  contract  of  pur- 
chase would  be  immaterial,  and  it  caimot 
be  incumbent  upon  him  to  establish  his 
good  faith  in  trading  for  the  cow.  (People 
V.  Ward,  105  Oal.  652.) 

353.  Upon  the  trial  of  a  defendant  ac- 
cused of  the  larceny  of  a  cow,  where  the  de- 
fendant claimed  that  he  took  the  cow  in  a 
trade  with  the  prosecuting  witness,  an  in- 
8 traction  requested  by  the  defendant  to  the 
effect  that  if  the  defendant  traded  for  the 
cow,  and  Ixwk  and  had  possession  of  the 
same  by  reason  of  his  purchase,  although 
It  had  been  stolen  by  the  prosecuting  wft- 
ness,  sucti  taking  would  not  constitute  lar- 
ceny by  the  defen^lant,  is  improperly  modi- 
fled  by  inserting  the  words  "if  in  good 
faith"  after  the  word  "taken."  (People  v. 
Ward,  105  Oal.  652.) 

354.  Inconaistency  In  instructions  regard- 
ing the  materiality  of  defendant's  good  or 
bad  faith  In  trading  for  the  cow  after  ft  had 
been  stolen  by  another  is  ground  of  rever- 
sal.   (People  V.  Ward.  105  Oal.  652.) 

355.  The  value  of  stolen  goods  alleged  to 
have  been  knowingly  received  by  the  de- 
fendaoit  is  a  question  of  fact  for  the  Jury, 
and  is  a  material  element  of  flact  in  tlie 
case,  as  bearing  upon  the  presence  of 
guilty  knowledge  in  the  mind  of  the  defend- 
ant when  purchasing  the  stolen  artdoles; 
and,  where  various  estimates  of  value  were 
given  by  the  witnesses,  for  the  court  to  as- 
sume in  its  instruction  any  specific  state- 


ment of  value  higher  than  the  lowest  esti- 
mate given  by  any  witness  is  to  charge  the 
Jury  in  respect  to  a  matter  of  face,  and  is 
violative  of  the  constitution  of  the  state. 
(People  V.  Hertz,  105  Cal.  660.) 

23.  Robbery. 

356.  An  information  against  a  defendant 
for  robbery  which  is  in  conformity  with  tlie 
Penal  Oode,  and  which  Is  direct  and  certain 
as  to  the  offense  charged,  and  states  the 
facts  In  ordlnaiy  and  concise  language,  so 
that  a  person  of  common  understanding 
cannot  but  know  from  Its  perusal  what  is 
Intended  and  charged  therein,  is  suffLclent, 
aud  is  not  subject  to  demurrer.  (People  v. 
Colbum,  105  Cal.  648.) 

367.  Where  the  defendant  is  accused  of 
robbing  several  Ohinamen,  who  were  pan- 
ners  and  cotenants  in  the  cuMAvation  of 
land,  evidence  that  other  parties  than  the 
defendant  had  learned  prior  to  the  robbery 
that  a  payment  of  rent  waa  about  to  become 
due,  and  was  to  be  ma4e  by  the  Chinamen, 
is  not  admissible,  such  knowledge  not  being 
proved  to  have  been  brought  home  to  the 
defendant  prior  to  the  robbery.  (People  v. 
Clark,  106  C^l.  32.) 

358.  For  the  purpose  of  identification  of  a 
defendant  charged  with  robbery  it  may  be 
shown  that  the  witness  identified  one  of  the 
robbers  as  a  man  with  whom  he  had  a  con^ 
versation  prior  to  the  robbery,  at  a  certain 
place,  In  the  presence  of  another  person, 
without  knowing  the  name  of  the  man  iden- 
tified, and  evidence  of  the  original  con- 
versation with  the  defendant,  and  of  a  sub- 
sequent conversation  between  the  witness 
and  the  other  person  as  to  the  name  of  the 
person  Identified,  is  admissible,  and  can  be 
productive  of  no  injury,  where  no  state- 
ment or  declaration  testified  to  was  toucih* 
Ing  the  commission  of  the  offense,  and  the 
witness  positively  Identified  the  defendant 
at  the  trial  as  one  of  the  active  paTticipanrts 
in  the  robbery.  (People  v.  Clark,  106  Oal. 
32.) 

359.  A  Chinese  witness  who  was  present 
at  the  time  of  the  robbery,  and  did  not  un- 
derstand what  was  said  in  English  by  the 
robbers,  may  properly  testify  to  his  under- 
standdng  that  they  wanted  him  to  go  out,  by 
the  way  they  pointed  their  revolvers,  and 
pointed  toward  the  door.  (People  v.  C)lark, 
106  Cal.  32.) 

360.  It  is  proper  to  allow  one  of  the  wit- 
nesses to  the  robbery  to  explain  the  absence 
of  another  of  the  witnesses  who  was  pres- 
ent at  the  time  of  the  robbery,  and  not  pres- 
ent at  the  trial,  by  showing  where  he  was  at 
the  time  of  the  trial,  and  why  he  was  ab- 
sent.   (People  V.  Clark,  106  Oal.  32.) 

361.  The  defendant  may  properly  be  cross- 
examined  in  regard  to  what  he  was  doing 
in  the  neighborhood  of  the  robbery,  where, 
ui>on  his  examination  in  chief,  he  had  ad- 
mitted himself  to  htave  gone  to  that  neigh- 
bortiood  on  the  night  of  the  robbery.  (Peo- 
Irie  V.  Clark,  106  Oal.  32.) 

362.  Testimony  may  be  received  in  regard 
to  a  conversation  with  the  defendant  Just 
after  his  arrest  as  to  where  he  was  on  the 
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night  of  the  robbery,  for  the  purpose  of  re- 
buitting  the  testiiAony  of  the  defendant  upon 
that  point.    (People  v.  Clark,  106  Ool.  32.) 

363.  Where  an  information  for  the  crime 
of  robbery  charges  that  the  property  taken 
was  the  property  of  a  corporation  organized 
under  the  laws  of  the  territory  of  Colorado, 
and  doing  business  in  the.8ta4:e  of  Califor- 
nia, evidence  of  a  de  facto  ooTpoifftion  is 
sufficient  to  sustain  the  charge  as  laid,  and 
it  is  not  essential  to  prove  a  legal  incorpora- 
tion under  the  laws  of  the  territory.  (Peo- 
ple y.  Oldham,  111  Cal.  648.) 

364.  In  the  absence  of  evidence  to  the  cxm- 
trary,  in  larceny  or  robbery,  proof  of  pos- 
session of  the  stolen  property  by  the  person 
from  whom  it  was  taken  is  sufOeient  evi- 
dence of  ownership;  and  proof  that  it  was 
taken  from  the  possession  of  the  agents  of 
the  coirparation  to  whom  it  is  alleged  to  be- 
long, is  sufficient  proof  of  its  ownership,  the 
possession  of  the  agenrts  of  the  company 
being  the  possession  of  the  company.  (Peo- 
ple V.  Oldham,  111  Cal.  648.) 

365.  Where  the  information  charged  the 
defendant  with  having  robbed  a  Chinese 
company  of  a  specified  sum,  and  the  evi- 
dence shows  that  that  sum  was  taken,  but 
that  only  part  of  it  belonged  to  the  company, 
there  is  no  such  variance  as  entitles  the  de- 
fendant to  an  acquJtital.  It  is  not  necessary 
that  the  property  alleged  to  have  been 
taken  should,  in  its  entirety,  be  tfie  property 
of  the  person  robbed.  (People  v.  Clark,  loSs 
Cal.  82.) 

366.  Upon  the  trial  of  a  defendant  ac- 
cused of  assault  with  Inteot  to  commit  rob- 
bery, an  instruction  to  the  effeot  that  in  case 
tihe  Jury  have  no  doubt  that  the  defendant 
aided  and  participated  In  the  assault  they 
m.u0t  give  hdm  the  benefit  of  that  doubt, 
and  in  that  case  they  must  find  him  guiky 
of  simple  assault,  does  not  prejudicially 
assume  that  an  assault  was  committed,  where 
the  assault  was  clearly  shown  and  is  an 
undisputed  fact  (People  v.  Mallon,  103  Cal. 
513.) 

24.  Seduction. 

367.  The  gist  of  the  offense  of  seduction 
under  promise  of  marriage  is  the  accom- 
plishment of  the  act  by  means  of  such  prom- 
ise as  the  inducing  cause  of  the  consent  of 
the  one  seduced.  To  warrant  a  conviction, 
it  is  not  necessary  for  the  evidence  to  show 
any  express  or  direct  reference  by  the  se- 
ducer to  such  promise  as  a  means  to  ac- 
complish hhs  purxKMse  or  that  the  consemt  of 
the  female  was  expressly  rested  by  her  upon 
such  considemtion.  It  is  sufficient  if  the  cir- 
cumstances be  such  as  to  warrant  the  de- 
duction that  the  act  would  not  have  been 
aocomplifihed  without,  or  in  the  absence  of 
sudh  promise.  (People  v.  Wallace,  109  CaL 
611.) 

368.  A  statement  of  the  prosecutrix  in 
terms  that  she  did  not  consent  to  the  act 
is  not  controlling  on  the  Jury  where  her  tes- 
timony taken  as  a  whole  shows  that  she  did 
not  consent  in  express  terms,  but  that  her 
objections  were  so  far  overcome  by  defend- 
ant's solicitations  that  she  yielded  a  reluc- 


tant acquiescence  in  his  act.    (People  v.  Wal- 
lace, 109  Cal.  611.) 

369..  On  the  trial  of  such  an  offense,  the 
previous  chaste  character  of  the  prosecu- 
trix is  one  of  the  elements  of  the  offense 
which  must  be  affirmatively  shown  by  the 
prosecution.  (People  v.  Wallace,  100  CaL 
611.) 

370.  A  verdict  of  guilty  of  seduction  un- 
der inromise  of  marriage  will  not  be  set 
aside  upon  the  ground  that  the  parties  were 
married,  where  there  was  no  solemnization 
of  marriage,  and  no  present  consent  to  mar- 
riage followed  by  a  mutual  assumption  of 
marital  rights,  duties,  or  obligations,  evi- 
denced by  cohabitation  of  tte  parties  as 
husband  and  wife.  (People  v.  Jjehmann, 
104  OaL  681.) 

25.  Trainwrecking. 

371.  Under  section  218  of  the  Penal  Code, 
relating  to  tnUnwrecking  and  the  punish- 
ment thereof,  an  information  charging  a  de- 
fendanit  with  feloniously  throwing  out  a 
switch  with  intent  to  derail  a  passenger 
train  at  a  certain  station,  and  then  and  tbere 
feloniously  boarding  a  passenger  train  at 
said  station,  with  intent  then  and  there  to 
rob  said  passenger  train,  does  not  charge 
two  offenses,  and  is  not  subject  to  the 
chanre  of  duplicity.  (People  v.  Thompson* 
111  Cal.  242.) 

26.  Vagrancy. 

372.  One  who  is  not  a  peace  officer  has  no 
right  to  arrest,  or  attempt  to  arrest, 
a  person  for  begging,  and  the  per- 
son so  arrested  is  Justified  in  resisting 
such  arrecit,or  in  an  assault  made  iuattempc- 
ing  to  free  himself  from  unlawful  deten- 
tion, upon  acpcertaiuing  that  the  person  ar- 
resting him  is  not  an  officer  authorized  to 
make  the  arrest.  (People  v.  Denby.  108  OaL 
54.) 

373.  Section  647  of  the  Penal  Code  makes 
It  an  offense  for  a  healthy  beggar  to  solicit 
alms  as  a  business;  but  for  a  beggar  to  ask 
assistance  on  one  occasion  does  not  make 
Mm  a  vagraot,  nor  Justify  his  arrest  by  a 
private  person  for  the  commission  of  the 
public  offense  of  vagrancy  in  his  presence. 
(People  V.  Denby,  108  Cal.  54.) 

374.  There  is  no  valid  statutory  provision 
for  a  trial  of  a  case  of  vagrrancy  witnout  a 
Jury;  but  the  denial  of  a  trial  by  Jury  in 
such  a  case  In  the  police  court  is  merrty  er- 
ror to  be  corrected  on  appeal,  and  does  not 
go  to  the  Jurisdiction  of  the  court,  and  can- 
not be  inquired  into  on  habeas  corpus.  (In 
re  Fife,  110  Cal.  8.) 

Sumsnary  trial  without  jury  on  charge  of 
vagrancy.    See  ante,  X,  1. 

CROPPERS. 
Volunteer  crop.    See  Growing  Crops. 

One  entitled  to  two-thlnds  of  the  crops  and 
fruits  under  a  cropping  contract,  and  to  the 
remaining  one-third  by  purchase  from  the 
occupant  in  adverse  possession,  is  not  af- 
fected by  a  Judgment  in  replevin  brought 
against  the  occupant  for  the  possession  of 
the  crops  by  the  plaintiffs  in  the  ejectment 
suit,  to  whom  possession  was  delivered  in 
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the  replevin  suit,  and  such  owner  may  re- 
cover damages  from  them  for  the  oonver- 
sioQ  of  the  crops.  (Johnston  v.  Fish,  106 
Cal.  420.) 

CROPS. 

See  cross-references  under  Growing  Oroxw. 

OROSS-OOMPLAINT. 

OounterclaJm.    See  Counterclaim. 
Failure  to  find  upon  immaterial  issue  In 
is  not  ground  of  reversal.    See  Findings,  14. 

1.  In  an  action,  to  foreclose  a  mortgage, 
where  a  subsequent  mortgagee  denaes  that 
bid  mo(rtgage  is  Inferior  or  subject  to  the 
Uen  of  the  prior  mortgage,  and  for  further 
answer  sets  ou^t  his  mortage  and  prays  for 
a  foreclosure  of  It,  such  further  answer, 
though  affirmative  in  form,  is,  in  fact,  a 
cross-complaint,  and  the  court  may  treat  it 
as  such  in  its  findings.  (Wittenibrook  t. 
Parker,  102  OaL  08.) 

2.  A  cross-complaint  in  an  action  to  en- 
force a  vendor's  Uen  is  a  mere  dependency 
of  the  original  complaint,  and  it  ftalls  with 
the  original  where  the  couift  has  no  Jurisdic- 
tion of  the  action.  (Southern  Pacific  BaU- 
road  Oo.  v.  Pixley,  103  Oal.  118.) 

3.  In  an  action  to  foreclose  a  mortgage, 
where  the  mortgagor  and  his  wife,  who  is 
alleged  to  have  or  claim  some  interest  in 
the  mortgaged  property,  made  default, 
oross-complaintB  by  subsequent  lienholdeis 
must  be  served  upon  the  defaulting  defend- 
ants, and,  without  such  service,  the  court 
has  no  power  or  authority  tx>  grant  to  the 
cross-complainants  any  affirmative  relief. 
(Hibemia  S.  &  L.  Soc.  v.  Clarke,  110  Oal. 
27.) 

4.  Where  the  note  and  mortgage  which 
were  the  basis  of  the  action  were  executed 
only  by  a  husband,  and  a  judgment  Uen 
pleaded  by  a  cross-complainant  was  against 
the  husband  only,  it  is  error  for  the  court  to 
adjudge  that  the  plaintiff  and  the  cross- 
complainant  respectively  recover  from  both 
husband  and  wife  the  amount  of  their  re- 
spective claims.  (Hibemia  S.  &  L.  Soc.  v. 
Giarke,  110  Oal.  27.) 

CROSS-EXAMINATION. 

Testimony  does  not  tend  to  show  commis- 
sion of  another  offense,  when.    See  ante,  82. 
Of  witnesses.    See  Witnesses,  I. 

CROSSINGS. 
See  Railroads,  II. 

CULTIVATION. 
Suitableness  for.    See  PubUc  Lands,  II. 

CURATIVE  ACTS. 

See  i:^bllc  Lands,  II. 

How  construed.    See  Statutes,  5. 

Validating  deed  by  city.  See  Municipal 
Corpora.tlons,  48,  44. 

Oouift  takes  judicial  notice  of.  See  Judi- 
cial Notice,  18. 


CUSTODY. 
See  BaU. 

Children,  custody  of.  See  PareSit  and 
Child,  I. 

Children,  custody  of,  on  divorce.  See  Mar- 
riage and  Divorce,  II,  8. 

CUSTODY  0¥  LAW. 

Property  is  not  in,  when.  See  Inter- 
pleader. 

Property  with  receiver  is  in.  See  Bank- 
mptcy  and  Insolvency,  27. 

CUSTOMS. 
See  Usages. 

DAMAGES. 

I.  Poc   Breach    of    Contract;     Liquidated 
Damages. 

II.  Negligent  or  Tortious  Acts:  Herein  of 
Excessive,  Exemplary,  or  Inadequate 
Damages. 

III.  Nominal  Damages. 

IV.  Prospective  Damages;  Profits. 

Costs.    See  Costs. 

Architects,  liability  for.    See  Architects. 

Closing  of  street,  damages*  for.  Se<» 
Streeits,  14,  et  seq. 

Eminent  domain,  compensation  on  exer- 
cise of  right  of.    See  Eminent  Domain. 

Proximate  cause.  See  Common  Carriers, 
14. 

Proximorte  cause  is  question  of  fact.  See 
Common  Carriers,  15. 

Note  for  attorney's  fee  sufficiently  shows 
damages  for  pursuit  of  property.  See  Re- 
plevin, 8. 

Counsel  fees,  when  allowed,  See  Injunc- 
tions, 8,  10. 

Counsel  fees,  sureties  are  not  liable  for, 
when.    See  Suretyship,  25,  et  seq. 

Waiver  of  damages  for  injunction.  See 
Injunctions,  11. 

Injury  to  owner  of  dam,  when  is  damnum 
absque  injuria.    See  Watercourses.  18. 

Frivolous  appeal,  damages  for.  See  Ap- 
peals, XII. 

Delay,  damages  for,  on  dismissal  of  appeal 
See  Appeals,  201. 

Computa/tioin  of,  where  allegations  of  com* 
plaint  not  denied.    See  Ejectment,  10. 

Plaintiff  is  entitled  to  recover  damages  ir- 
respective of  prayer  of  complaint,  when. 
See  Replevin. 

Actual  damages  for  libel  need  not 
be  alleged.    See  Libel,  12,  13. 

Complaiivt  for  damages  is  not  demurrable 
for  uncertainty.    See  Common  Carriers,  16. 

•Second  trial  resulting  in  less  damages,  ef- 
fect when  first  verdict  paid  into  court.  See 
New  Trial,  56,  57. 

Denial  of  damages  is  denial  of  legal  con- 
clusion.  See  Ejectment,  6. 

I.  For  Breach  of  Contract;  Liquidated  Dam- 
ages. 

Prospective  damages  or  profits.  See  post,. 
IV. 
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Breach  of.  sale  of  goodwill,  damagtes.  See 
Restraint  of  Trade,  13. 

Measure  of  for  breach  of  warranty  on  sale 
of  fruit  trees.    See  Sales,  V,  1. 

Failure  to  deliver  goods  in  time,  measure 
of  damages.    See  Sales,  II. 

Erroneous  instruction,  remedying  by  re- 
mission.   See  Exchange,  5. 

Measure  of  on  discharge  of  servant.  See 
Master  and  Servant,  42. 

Complaint  for  damages  is  demnirable  for 
uncerLainty,  when.    See  Sales,  43. 

Interest  as.    See  Interest,  10,  et  seq. 

1.  Under  section  3300  of  the  Civil  Code, 
which  provides  that  for  the  "breach  of  an 
obligation  arising  from  contract,  the  meas- 
ure of  damages,  except  where  otherwise  ex- 
pressly provided  by  this  code,  is  the  amount 
which  will  compensate  the  party  aggrieved 
for  all  the  detriment  proximately  caused 
thereby,  or  which  in  the  ordinary  course  of 
things  would  be  likely  to  result  therefrom," 
an  assessment  upon  stock  agreed  to  be  pur- 
chased which  the  vendor  Is  compelled  to  pay 
as  a  consequence  of  the  refusal  of  the  de- 
fendants to  take  the  stock  at  the  time  they 
had  agreed  to  do  so  is  a  proximate  result  of 
their  ref  uaaL    (Gay  ▼.  Dare,  103  Oal.  454.) 

2.  The  measure  of  damages  upon  an  oNl- 
gation  to  pay  money  is  not  the  amount  due 
by  the  terms  of  the  obligation,  with  Interest 
thereon,  unless  the  consideration  has  paased 
to  the  obligor;  but,  when  the  conflideiation 
has  not  passed,  and  the  contract  is  executory 
on  both  sides,  and  the  promisee  has  not 
done  the  things  required  of  him  to  be  done, 
nor  made  a  bona  fide  or  valid  offer  or  ten- 
der thereof,  so  as  to  pass  the  consideration 
to  the  promisor,  he  can  only  recover  the 
actual  damages,  if  any,  suffered  by  the  re- 
pudiation of  the  contract  by  the  promisor, 
and  must  plead  such  damages  in  order  to 
recover  the  same.  (Hellings  v.  Heyden- 
feldt,  107  Oal.  577.) 

3.  A  contract  for  the  sale  of  a  business  and 
goodwill,  containing  a  covenant  of  the  ven- 
dors not  to  engage  in  a  like  businees  in  the 
same  city,  may  properly  stipulate  a  specified 
sum  as  liquidated  damages  for  breach  of  the 
covemint,  and  such  stipulation  is  not  to  be 
construed  as  a  penalty,  but  the  evident  in- 
tention of  the  parties  must  control,  and  the 
plaintiff  is  not  required  to  prove  anythiag 
more  than  a  breach  of  the  contract  in  order 
to  recover  the  stipulated  damages.  (Potter 
V.  Ahem,  110  Oal.  674.) 

Liquidated,  answer  does  not  show  claim 
for,  when.    See  Public  Works,  2. 

II.  Negligent   or  Tortious  Acts;    Herein   of 
Excessive,  Exemplary,  or  Inadequate  Dam 
ages. 

Action  by  adjoining  owner  for  damages 
from  construction  of  railroad.  See  Rail- 
roads, III,  1. 

Conspiracy  to  mill  worthless  ores,  dam- 
ages.   See  Fraud. 

Libel,  damages  in  action  for.  See  Libel. 
IL 

Negligence,  damages  for  death  by,  are  not 
community  property.  See  Husband  and 
Wife,  20. 

Replevin,  damages  in.    See  Replevin,   II. 


Trespass,  damages  in.    See  Trespass,  II,  2. 

Ignorance  of  defendant  of  consequence  of 
its  act    See  Common  Carriers,  14. 

Evidence  as  to  effect  of  injury  on  capacity 
to  work.    See  Negligence,  19. 

Verdict  is  against  the  evidence,  when.  See 
New  Trial,  18. 

Prospective  damages.    See  post,  IV. 

4.  In  an  action  for  tHe  conversion  of 
wheat,  where  it  appears  that  the  wheat 
was  taken  by  the  defendant  under  a  bona 
fide  claim  of  right,  and  under  advice  of  a 
reputable  attorney,  and  without  malice  or 
oppression  the  plaintiff  is  only  entitled  to 
compensation  for  the  actual  detriment  suf- 
fered by  the  plaintiff  by  reasoa  of  the  con- 
version, and  he  cannot  recover  punitlva 
damages  therefor.  (Abbott  v.  The  '76  Land 
and  Water  Co.,  103  OaL  607.) 

5.  In  an  action  for  damages  for  the  de- 
struction of  property  swept  away  during 
high  water,  by  reason  of  the  alleged  faulty 
and  negligent  constructinn  of  a  railroad 
bcAdge  maintained  by  the  defendants,  where 
the  defendants  admitted  upon  trial  the  value 
and  quantity  of  the  property  lost  t>y  the 
pkdntiff,  in  accordance  with  the  claim  made 
in  the  complaint  and  supported  by  the  un« 
contradicted  evidence  of  a  witness  for  the 
plaintiff,  and  the  court  instructed  the  Jury 
that  the  property  described  In  the  complalnc 
as  having  been  destroyed  was  of  the  value 
stated  in  the  complaint,  and  that.  If  they 
found  that  the  property  was  destroyed  in 
the.  manner  and  under  the  drcumstacices 
stated  in  the  complaint,  it  would  be  their 
duty  to  render  a  verdict  for  the  valne 
thereof,  a  verdict  for  the  plaintiff  of  a  much 
less  amount  of  damages  should  be  set  aside 
as  unsupported  by  the  evidence  and  oontraij 
to  law.  (Koebig  v.  Southern  Pacific  Co.,  108 
Cal.  235.) 

6.  The  recovery  in  an  action  for  death  la 
for  the  injuries  infiicted  upon  the  plaintiffs, 
and  not  for  the  injuries  infiicted  upon  the 
deceased.  (Redfleld  v.  Oakland  Con.  St.  By. 
Co.,  110  Cal.  277.) 

7.  In  an  action  for  damages  for  the  deatb 
of  a  relative  the  relations  existing  between 
plaintiff  and  deceased  can  only  be  consid- 
ered in  estimating  the  pecuniary  loss,  and 
an  instruction  in  an  action  by  a  father  for 
the  death  of  his  son,  that  the  measure  of 
damages  is  not  alone  the  pecuniary  loss  and 
injury  sustained  by  the  plaintiff  in  the  loss 
of  his  son,  but  in  assessing  the  damages 
the  jury  may,  in  addition,  take  Into  consid- 
eration the  loss,  if  any,  in  being  deprived  of 
the  comfort,  society,  and  protection  of  de- 
ceajsed  by  reason  of  his  death,  is  erroneous. 
(Pepper  v.  S.  P.  Ck).,  105  Oal.  389.) 

8.  Where  the  deceased  was  of  mature  a^€, 
and  had  a  legal  right  to  change  his  resi- 
dence, and  was  not  living  with  his  father 
when  killed,  the  case  is  not  like  that  of  hus- 
band and  wife,  or  parent  and  minor  child, 
and  it  seems  that  the  jury  ought  not  in  such 
case  to  be  instructed  in  relation  to  compen- 
sation to  the  father  for  the  deprIv»tioD  of 
the  comfort,  society,  and  protection  of  the 
dec-eased.  (Pepper  v.  S.  P.  CJo.,  105  Cal. 
389.) 
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9.  In  actions  for  negligence,  the  law  does 
not  attempt  to  fix  any  precise  rules  for  as- 
certaJJilng  wlmt  is  a  Just  compensation,  but 
from  the  necessity  of  the  cause,  leares  the 
assessment  of  the  damages  to  the  good  tense 
and  judgrment  of  the  Jury,  whose  prorlnce 
it  is  to  make  the  assessment;  and  their  ver- 
dict, though  subject  to  review,  will  not  be 
disturbed  merely  upon  the  ground  that  the 
damages  are  excessive,  nor  because  the  opin- 
ion of  the  court  differs  from  tliat  of  the  Jury, 
unless  it  appears  that  the  excess  wfis  glveu 
under  the  influence  of  passion  or  prejudice. 
(Lee  V.  Southern  Pacific  Kallroad  Co.,  101 
Cal.  118.) 

10.  A  shock  or  injury  to  the  nervous  sys- 
tem occask>ned  by  a  tort  must  be  regarded 
as  a  physical  injury  producing  suffering  to 
the  body  lutber  than  to  the  mind,  though 
the  mind  may  be  at  the  same  time  injuri- 
ously affected.  (Sloane  v.  S.  Cal.  Ry.  Co., 
Ill  Oal.  668.) 

11.  Although  mental  suffering  alone  will 
not  support  an  action  for  damages,  yet  it 
constitutes- an  aggravation  of  damages  when 
it  naturally  ensues  from  the  act  complained 
of.    (Sloane  v.  S.  Cal.  Ry.  (>>.,  Ill  Gal.  668.) 

12.  The  question  as  to  whether  the  acts 
of  a  defendant  resulting  in  personal  injuir- 
ies  to  the  plaintiff  were  accompanied  by 
oppreeslon,  fraud,  or  malice,  so  as  to  au- 
thorize the  giving  of  exemplary  damages,  is 
a  fact  to  be  determined  by  the  Jury  from  the 
evidence  before  it,  but  the  trial  court  may, 
if  in  its  opinion,  the  evidence  was  insuffi- 
cient to  show  that  there  had  been  any  fraud, 
oppression,  or  malice,  on  the  part  of  the  de- 
fendant, grant  a  new  trial,  notwithstand- 
ing the  verdict  of  the  jury.  (Domioo  r.  Oa- 
sassa,  101  CaL  411.) 

13.  In  an  action  for  damages  for  the  death 
of  a  wife  and  mother,  prosecuted  by  her  hus- 
band and  minor  children,  a  recovery  of 
fourteen  thousand  dollars  damage  will  noc 
be  disturbed  upon  appeal  as  excessive, 
where,  after  a  careful  review  of  the  testi- 
mony, it  cannot  be  said  that  the  damage 
awarded  by  the  Jury  appears  to  have  been 
given  under  the  influence  of  passion  or  prej- 
udice. (Redfleld  v.  Oakland  OonsohdaU^ 
Street  Railway  CJo.,  110  Cal.  277.) 

14.  Although  there  are  statutory  restric- 
tions in  other  states  limiting  the  amount  of 
recovery  in  on  action  for  death,  such  re- 
strictions cannot  be  considered  in  this  state; 
but  section  377  of  the  CJode  of  Civil  Proced- 
ure, having  been  enacted  after  such  statutes 
were  in  existence,  is  a  direct  determination 
of  the  legislature  of  this  state  that  the  pol- 
icy adopted  by  other  states  should  not  exist 
here.  (Redfleld  v.  Oakland  Coo.  St.  Ry.  Go.. 
110  CJal.  277.) 

15.  The  legislature  bas  not  declared  the 
money  value  of  a  life  annuity  hi  favor  of 
l^e  deceased  to  be  the  measure  of  damages 
in  an  action  for  death,  but  has  determined 
to  leave  the  subject  of  the  amount  of  dam- 
ages at  large,  to  be  determined  by  the  Jury, 
with  the  single  restriction  that  the  damage 
allowed  should  be  Just,  under  all  the  dr- 
cnmstances  of  the  case.  (RedfleM  t.  Oakland 
Con.  Street  Ry  Co.,  110  Cal.  277.) 


16.  A  proposed  Instruction  asked  by  the 
defendant,  to  the  effect  that  the  Jury  should 
have  awarded  the  present  value  to  the 
plaintiffs  of  the  principal  of  a  life  annuity 
in  favor  of  the  deceased  wife  and  mother, 
was  properly  refused,  without  regard  to 
whether  such  value  is  a  correct  measure  of 
damages,  upon  the  ground  that  the  instruc- 
tion  flailed  to  set  forth,  as  linulting  elements, 
the  fact  that  the  husband's  life  expectancy 
was  less  than  that  of  th^e  wife,  and  that  as 
to  him  the  value  of  the  annuity  upon  the 
life  of  the  deceased  should  only  continue 
during  his  life  expectancy;  and  that  the 
value  of  the  mother's  life  to  the  children  be- 
comes less,  in  law,  upon  their  obtaining 
majority;  and  that  no  evidence  was  given  of 
the  life  expectancy  of  the  minors.  (Redfleld 
V.  Oakland  Con.  Street  Ry.  Co.,  110  Cal.  277.) 

17.  The  statute  does  not  limit  the  right  to 
prosecute  an  action  for  death,  or  to  recover 
damages,  to  minor  children  or  minor  heirs; 
and  where  the  evidence  tending  to  show  an 
injury  to  the  children,  resulting  from  thd 
loss  of  their  mother,  consisted  of  proof  of 
her  care  and  labor  bestowed  upon  them, 
her  €>duoation,  her  character,  her  ability  to 
train  and  guide  them,  and  her  efforts  for 
their  welfare,  the  Jury  are  authorized  to 
draw  such  conclusions  from  the  evidence  as 
their  intelligence,  experience,  and  observa- 
tion may  Justify;  and  it  is  not  error  for  the 
court  to  Instruct  them  that  the  pecuniary  in- 
terest of  children  in  the  lives  of  their  parents 
does  not  necessarily  end  with  their  arrival 
at  the  age  of  majority,  but  that  they  may 
allow  for  the  probable  loss  ot  any  benefit, 
if  any,  of  a  pecuniary  value,  which  a  child 
would  probably  receive  from  its  mother 
after  arrival  at  majority.  (Redfleld  v.  Oak- 
land Con.  Street  Ry.  Co.,  110  Cal.*277.) 

18.  Where  the  circumstances  do  not  call 
for  exemplary  damages,  but  only  for  a  full 
and  fair  compensation  for  the  injury,  and 
the  evidence  and  circumstances  are  such  as 
to  show  that  the  Jury  nrast  have  been  in- 
fluenced by  other  consldefrations  than  the 
testimony  before  them  In  arriving  at  the 
amount  of  damages  allowed  by  them,  and 
that  such  amount  is  excessive,  the  Judgment 
will  be  reversed  unless  the  plaintiff  shall 
remit  the  excess.  (Sloane  v.  S.  Oal.  Ry.  Oo., 
Ill  Cs\.  668.) 

Exemplary.    See  Libel,  II. 

Punitive,  when  not  recoverable  in  libel. 
See  Libel,  20. 

Exemplary,  when  question  of  law  and 
when  of  fact.    See  Libel,  16. 

Exemplary,  in  trespass.  See  Trespass,  14, 
15. 

Assault,  verdict  for,  what  not  excessive. 
See  Assault,  3. 

Exemplary,  for  expulsion  of  passenger, 
when  not  Jnstiflable.  See  Common  Car- 
riers, 18. 

Excessive,  verdict  for  expulsion  of  pos- 
aencrer,  when  is.    See  Common  CJarriers,  17. 

Excessive,  review  of  on  apipeal.  See  Ap- 
peals, 260,  820. 

Treble,  for  removal  of  trees.  See  Tres- 
XMiss,  16,  et  seq. 

Nominal  damages,  in  actions  for  torts.  Se<^ 
post,  III. 
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DAMAGES,  III,  IV~DEATH. 


III.  Nominal  Damages. 

Nominal,  right  to,  yerdlct  for  defendant 
not  allowed  to  stand  on  doctrine  de  mdntrnte, 
etc.   Bee  Libel,  14. 

19.  In  ax^tions  ex  delicto  nominal  damages 
arc  often  given,  though  no  actual  damage" 
has  been  suffered;  but  a  judgment  for  nom- 
inal damage  is  Juatifled  only  on  the  ground 
that  it  can  conserve  some  right  of  the  plain- 
tiff vrhich  has  been  nominally  infringed,  and 
which  might  be  lost  by  acquiescence  and 
lapse  of  time,  and  such  Judgment  is  not  re- 
quired where  no  right  or  title  of  the  plain- 
tiff is  jeopairdized.  (Stewart  v.  Sefton,  108 
Oal.  197.) 

IV.  Proflpective  Damages;  Profits. 

20.  Prospective  profits  are  sometimes  al- 
lowed as  damages  for  breach  of  ccmtract  or 
tort;  but  they  must  be  the  clear,  proximate, 
and  natural  results  of  the  wrong,  and  must 
be  confined  to  tne  principal  thing  complained 
of,  and  to  its  naturally  attendant  conse- 
quences.   (Martin  v.  Deetz,  102  Cal.  55. 

21.  Remote  results  produced  by  interme- 
diate sequenceii  of  causes  are  beyond  the 
reach  of  any  Juat  and  pntcticable  rule  of 
damages,  and  financial  embarrassment  and 
loss  of  prospective  profits  by  a  pioposed  in- 
corporation are  tx)o  remote,  contingent,  spec- 
ulative, indirect,  and  uncertain  to  come 
within  a  legal  measure  of  damages  for  an 
alleged  wrong  in  refusing  to  act  as  a  direct- 
or of  such  proposed  corporation,  and  induc- 
ing others  not  to  participate  in  the  organi- 
zatdoQ.    (Martin  v.  Deetz,  102  OO.  56.) 

22.  Where  the  plaintiff  had  a  contract  to 
sink  five  artesian  wells  not  less  than  two 
hundred  ^eet  in  depth,  and  to  be  five  hun- 
dred feet  in  depth,  if  practicable  and  possi- 
ble in  the  judgment  of  the  defendant,  it  may 
l)e  shown  as  a  basis  for  damages  sustained 
in  not  being  permitted  to  siulc  four  of  the 
wells  provided  for  in  the  contract,  what 
was  the  profit  of  other  wells  in  the  same  vi- 
cinity of  an  average  depth  of  four  hundred 
feet,  and  a  verdict  of  the  Jury  mucfh  below 
the  sum  reached  by  such  profits  is  supported 
by  the  evidence.  (Sanford  v.  East  Riverside 
Irrigation  District,  101  Cal.  275.) 

23.  Though  the  profit  upon  the  sinking  of 
artesian  wells  cannot  be  determined  with 
mathematical  certainty,  yet  the  damages  are 
fairly  ascertainable  in  their  character  and 
origin  within  the  meaning  of  section  8801 
of  the  Civil  Cede;  and  the  number  and  char- 
acter of  wells  driven  m  the  vicinity  sheds 
light  upon  the  question  and  affords  the  best 
means  for  its  solution.  (Sanford  r.  East 
Riverside  Irrigation  District,  101  CaL  275.) 

24.  Under  a  contract  proriding  that  one 
ice  company  shall  take  all  of  the  ice  honsei 
and  stored  by  the  other  company  for  a  pe- 
riod of  five  years,  upon  breach  of  the  con- 
tract to  receive  the  ice  the  plaintiff  is  enti- 
tled to  recover  the  profits  which  would  have 
accrued  to  it  on  the  ice  crop  to  the  end  of 
the  period  covered  by  the  contract,  as  the 
direct  and  natural  result  which  the  law  pre- 
sumes followed  the  breach  of  thecontractand 
such  profits  are  not  too  remote,  contlngenr, 


or  speculative  io  be  brought  within  a  rea- 
sonable estimate  of  damages.  (Talioe  Ice 
Co.  V.  Undon  Ice  Co.,  109  C^l.  242.) 

25.  Loss  of  profits  which  are  the  direct  and 
natnral  result  of  the  breech  of  the  oonxract 
are  recoverable  under  the  general  allega- 
tion of  damages,  and  are  not  in  the  nature 
of  special  damages,  which  must  be  ^leclally 
pleaded.  (Tahoe  Ice  Co.  v.  Union  Ice  Co., 
109  CaL  242.) 

DAiMNUM  ABSQUE  INJURIA. 
See  Sales,  IV. 

Fraud,  witbont  damage.    See  Fraud,  5. 

Injury  to  owner  of  dam»  when  Is.  See 
Watercourses,  18. 

Vacation  of  highways,  damages  on.  See 
Highways,  86. 

Use  of  easement.   See  Qasemenla,  20. 

DAMS. 
See  Watercourses,  lY. 

DANGSIROUS  AGBNOIBS. 

■ 

See  Meotrlcity. 

DANGBROUS  PREMISES. 
See  Landlord  and  Tenant,  III. 

Contributory  negligence,  who  to  deter- 
mine.   See  Negligence,  89. 

DATES. 

Mistake  in  date  of  passage  of  resolution. 
See  Streets,  85. 

Mistake  in  date  in  indictment  See  CMm- 
inal  Law,  85. 

Mistake  as  to  does  not  affect  dalm  of  li^L 
See  Mechanics'  Lrlens,  82,  et  seq. 

Mistake  in  date  of  entry  of  Judgment 
See  Judgments,  11,  et  seq. 

Deed  presumed  delivered  at  its  date.  Sek 
Deeds,  3. 

Insurance  policy,  when  takes  effect  See 
Insurance,  8. 

Omission  of  in  affidavit,  effect  of.  See 
Summons,  9. 

Variance  in.    See  Streets,  188;  Trover,  10. 

DAYS. 

A  day  is  the  period  of  tfane  between  any 
midnight  and  the  midnight  following,  and 
fractions  of  a  day  are  not  regarded  in  law, 
unless  Justice  requires  it,  or  wihere  tlie  or- 
der of  successive  events  is  to  be  ascertained. 
(In  re  Derby,  104  CaL  515.) 

DEADLY  WEAPONS. 
Assanlt  with.    See  Criminal  Law,  XI,  2. 

DEATH. 

See  Estates  of  Deceased  Persons. 

<Burial«  action  for  services.  See  Husband 
and  Wife,  31. 

Agent's  authority  is  terminated  by.  See 
Apency,  51,  52. 

Officer,  death  of  before  term  commences. 
See  Offices  and  Officers.  24.  • 

Beneficiary,  death  of,  effect  of.  S3e 
Wills,  V. 


DEATH— DEDICATION. 
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Gift  to  take  effect  at  death  is  roAd.   See 

<MtB»  2,  3.  ^         .         « 

Contract  of  employmeiiit,  effect  of  on.  Sea 

Attorney  and  dient,  28. 

Patrtner,  death  of.  See  Attorney  and 
XWent,  lY;  PaitnenOxip,  YI. 

Sbeiiff  canelng  death  in  executing  pr^ 
oesB,  Josttflcation  of.    See  SJectment,  IS. 

Sto^  death  of  bolder  of  unindorsed  cer- 
tificate.   See  Corporations,  41. 

Tim>ber  claim,  owner  of,  death  of,  effect 
of.    See  PubMc  Lands,  8. 

PadT^,  death  of,  competency  of  witness. 
See  Mechanics'  Liens,  57. 

Who  may  sue  foi*.    See  Damages,  17. 

Knowledge  of.  See  Bstates  of  DeceaBe<l 
Persons,  18. 

Testimony  as  to  conyersation  with  dece- 
dent, weight  to  be  giyen  to.    See  Brldence, 

DeclamtloDS  of  deceased  persons.  See 
Svidence,  85,  et  seq. 

After  BQbmiBBion  and  before  findings  an<] 
decree.    See  Judgments,  9. 

Abatement  of  actions.  See  Surviyal  of 
Actions. 

Pending  suit  for  diyorcOf  effect  of.  See 
Marriage  and  Diyorce,  II,  6. 

Damages  for.   See  Damages,  II. 

Damages  Umlted  to  injury  to  plaintiff. 
See  Damages,  6. 

DEBT. 

See  Debtor  and  Creditor. 

Cf  city.    See  Municipal  Corporations.  IV. 

DBBTCR  AND  CREDITOR. 

See    Attachments;    Bankruptcy    and   Insol- 

yency. 

County  Indeibtednees,  election  for  Incur- 
ring.   See  Counties,  8,  9. 

Assigrnments  for  creditors.  See  Assdgn- 
ments  for  the  Benefit  of  Creditors. 

Creditors'  bills.    See  Creditors'  Bills. 

Garnishment.    See  Garnishment. 

Indebtedness  of  dty.  See  Municipal  Cor- 
porations, lY. 

Claims  against  estate.  See  Estates  of  De- 
ceased Persons,  II,  1. 

Direction  in  will  as  to  payment  of  debts. 
See  Wills,  Vin,  8. 

Agreement  t6  turn  oyer  mine  to  be  man- 
aged   for   creditors.    See    Contracts,   31,  et 

Set]. 

Agreement  between  debtor  and  creditx>rs 
as  to  turning  oyer  of  and  profits  of  proper- 
ty.   See  Contracts,  80,  et  seq. 

Debts,  how  pleaded.  See  Gorpoiattoiur,  V, 
4,  c. 

Debtor  may  purchase  claims  against  cred- 
itor.   See  Counterclaim,  2. 

Fraudulent  conyeyances.  See  Fmudu- 
lent  Conyeyances. 

Right  of  creditor  to  set  aside  fraudslent 
conyeyance.  See  Fraudulent  Conyeysnces, 
II,  1. 

Allegation  of  Indebtedness,  what  not  suf- 
ficient.   See  Debtor  and  Creditor,  8. 

Community  property  assigned  on  diyorce 
Is  subject  to  debts.  See  Marriage  and  D4> 
▼orce,  27.  ' 

1.  Where  a  creditor  hokte  two  notes  or  ob- 


ligations, one  better  secured  than  the  other, 
and  has  collateral  security  for  both  alike, 
he  has  a  right,  In  the  absence  of  any  mod- 
ifying agreement,  to  haye  the  collateral  ap- 
plied upon  the  obligation  which  is  most  pro- 
carious  by  reason  of  being  least  secured. 
(California  N.  B.  of  S.  D.  v.  Ginty,  108  Cal. 
148.) 

2.  Oeitaln  piroperty  was  pledged  for  the 
security  of  a  debt  eyldenced  by  a  note  signed 
by  three  persons  as  principals.  Subse- 
quently a  part  payment  of  the  debt  was 
made,  and  for  the  balance  two  notes  were 
glyen,  one  of  which  was-  signed  by  all  of 
the  parties  to  the  original  note,  and  the 
other  by  only  one  of  them.  After  the  first 
deiiyery  of  the  property  in  pledge  no  change 
was  made  by  the  parties  as  to  the  purx)ose« 
or  conditions  upon  which  it  was  pledged. 
Held,  that  the  pledged  property  should  be 
applied  to  the  payment  of  the  note  baying 
the  single  maker,  and  that  the  right  of  the 
payee  of  the  notes  to  such  appIi<3ation  was 
not  affected  by  the  fact  that,  as  between 
themselyes,  two  of  the  makers  of  the  first 
note  were  sureties  for  the  other,  and  thai 
the  pledge  was  intended  to  be  security  for 
their  protection  as  such  sureties.  (OeUifor- 
nia  N.  B.  of  S.  D.  y.  Ginty,  108  Gal.  148.) 

8.  An  allegation  of  indebtedness  of  a  date 
long  prk>r  to  the  commencement  of  the  ac- 
tion is  no  eyidence  of  an  existing  indebted- 
ness upon  the  date  of  the  filing  of  the  cotn- 
pladttt,  and  such  allegation  is  yalueless. 
(Fairchlld  y.  King,  102  Cal.  820.) 

DECEDENTS. 

See  Death;  Estates  of  Deceased  Persorw?. 
Declarations  of.    See  Evidence,  35,  86. 

DECISIONS. 

See  Judgments,  II;  Opmions. 

Federal  supreme  court,  decisions  of  con- 
trol state  decisions.    See  Watercourses,  78. 

Decision  against  law.  See  New  Trial,  II, 
8. 

Motion  for  new  trial,  decision  on.  See 
New  Trial,  IV. 

DBCLARATIGNS. 
See  Byidence,  lY. 

Agent,  declarations  of,  admissibility  of. 
See  Agency,  27. 

Homestead,  declaration  of.  See  Home- 
steads, III. 

Marriage,  declaration  of.  See  Marriage 
and  Diyorce,  I. 

DECREES. 

See  Judgments. 

DEDICATION. 
I.  What  Constitutes. 

II.  Eyidence  of;  Dedication  is  Question  of 
Fact 

III.  Reyocation  of. 

Width  of  road  dedicated,  prescription  as 
to.    See  Highways,  24. 
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DEDICATION,  I. 


Highway,  acquiring   by  user.   See  Hlgli- 

ways,  I. 
Laying  out  of  alley.    See  Streets,  III. 

I.  What  Ck>iistitute8. 

1.  A  commouHlaw  dedication  Is  the  setting 
apart  of  land  for  public  use,  and  to  consti- 
tute it  there  must  be  an  intention  by  the 
owner  clearly  indicating  by  his  words  or 
acts  to  dedicate  the  land  to  public  use,  and 
an  acceptance  by  the  public  of  the  dedica- 
tion. (People  ex  rel.  Howland  v.  Dreher, 
101  Oal.  271.) 

2.  The  circumstancee  must  clearly  show 
an  unequivocal  intention  manifested  by 
the  owner  to  devote  his  land  to  wayfaring 
uses;  and  the  public  must  accept  the  prof- 
fered dedication  In  accordance  with  the  ap- 
Pfirent  offer  of  the  owner.  Such  accept- 
ance may  be  signifled  by  public  user.  (Helm 
V.  McClure,  107  CJal.  1©9.) 

3.  Dedication  exists  only  where  the  owner 
of  the  Land  has  manlfeeted  0ome  intentioa 
to  malie  the  dedication;  and  where  the  ded- 
ication of  a  highway  is  sought  tx>  be  estab- 
lished by  user,  it  must  appear  that  such  us- 
er was  with  the  luiowledge  of  the  owner, 
and  with  his  consent,  or  without  objec^on 
on  his  part.    (Huffman  v.  Hall,  102  Oal.  26.) 

4.  The  question  of  intent  to  make  a  com- 
mon-law dedication  of  land  for  a  public 
highway  is  paramount,  but  the  dedication 
may  be  express  or  implied,  and  If  the  don- 
or's acts  are  such  as  indicate  an  intention 
to  appropriate  the  land  to  the  public  use, 
upon  acceptance  by  the  public  the  dedica- 
tion becomes  complete.  (People  v.  County 
of  Marin,  103  Oal.  223.) 

5.  A  finding  that  a  strip  of  land  was  trav- 
eled and  used  by  the  public  with  the  knowl- 
edge of  plaintiff,  and  without  objection  on 
his  part,  is  only  the  finding  of  probative 
facts  not  necessarily  inconcpi stent  with  tho 
total  absence  of  intention  to  dedicate,  and 
does  not  constitute  a  finding  of  the  fact  of 
a  dedicatiooi,  but  may  indicate  merely  a  li- 
cense. (Cooper  V.  Monterey  County,  10 i 
Cal.  437.) 

6.  Where  a  dedication  Is  sought  to  be  es- 
tablished by  a  use  which  has  continued  for 
a  time  not  long  enough  to  perfeot  the  rights 
of  the  public  under  the  rules  of  prescrip- 
tion, then  the  actual  consent  or  acquies- 
cence of  the  owner  is  essential,  since  with- 
out it  no  dedication  could  be  proved  and 
none  would  be  presumed;  but  where  this 
actual  consent  and  acquiescence  can  be 
proved,  then  the  length  of  time  of  the  pub- 
lic use  becomes  nonessential,  because  the 
offer  to  dedicate  and  the  acceptance  by  use, 
both  being  shown,  the  rights  of  the  public 
have  immediately  vested.  (Schwerdtle  t. 
Placer  Co.,  108  Cal.  589.) 

7.  But  where  the  claim  of  the  public  rest^ 
upon  long-continued  adverse  use.  thfut  use 
for  the  period  of  time  for  the  acquisition  or 
title  to  land  by  adverse  possession  eetab- 
Hshes  against  the  owner  the  conclusive  pre- 
sumption of  consent,  and  so  of  dedication. 
Tt  affords  the  conclusive  presumption  of 
knowledge    and   acquiescence,  and,  at    the 


same  time,  negatives  the  idea  of  a  mere  U* 
cense.  (Schwerdtle  v.  Placer  Co.,  108  CaL 
688.) 

8.  In  the  absence  of  any  statute  the  com- 
mon-law rule  aa  to  the  presumption  of  a 
dedication  of  land  as  a  public  highway  by 
adverse  user  applies  in  this  state. 
(Schwerdtle  v.  Placer  Co.,  108  Oal.  589.) 

9.  Where  the  owner  of  land  has  dedicat- 
ed a  road  as  a  public  highway,  and  the  ded- 
ication has  been  accepted  by  the  public  or 
constituted  authorities  of  the  county,  tbe 
dedication  is  complete.  (People  v.  Oounty 
of  Marin,  103  Cal.  223.) 

10.  While  user  may  be  sufficient  to  show 
an  acceptance  by  the  public  of  an  offer  to 
dedicate,  it  is  not  sufficient  of  itself  to  ^• 
tablish  dedication  by  the  owner,  except  ii 
appear  clearly  that  such  user  was  with  tfa«i 
knowledge  and  consent  of  the  owner,  or 
without  his  objection,  and  under  such  cir- 
cumstances as  fairly  to  give  rise  to  the  pre- 
sumption that  the  owner  intended  to  dedi- 
cate to  such  use.  (Demartini  v.  Oity  and 
County  of  San  Francisco,  107  Oal.  402.) 

11.  Where  the  evidence  shows  that  an 
avenue,  in  the  form  of  a  cul-de-sac,  was  op- 
ened by  the  owner  «of  land,  and  that,  from 
time  to  time,  he  sold  parcels  of  land  abur- 
ting  on  both  sides  of  the  avenue,  which  op- 
ened into  the  public  street  of  a  town,  and 
declared  to  lotowners  that  the  avenue  was 
intended  as  a  street  for  their  benefit,  and 
the  avenue  was  used  by  the  owners  of  the 
lots  and  by  many  other  persons  as  a  pub- 
lic passage  for  many  years,  to  the  knowl- 
edge of  the  original  owner,  and  without  ob- 
jection from  him,  the  court  is  Justified  In 
finding  the  dedication  of  the  avenue  as  a 
highway,  notwithstanding  a  denial  by  tin 
original  owner  of  the  land  that  he  had  ded- 
icated the  land  for  highway  purposes,  or 
bad  any  intention  of  doing  so,  and  notwltb 
standing  other  conflicting  evidence  of  acts 
and  declarations  on  his  part  Inconsisteic 
with  such  intention.  (Helm  v.  McOlure,  107 
Oal.  199.) 

12.  Where  a  survey  and  map  of  an  addf* 
tion  to  a  city,  showing  public  streets,  In* 
eluded  a  tract  of  land  owned  by  one  who 
had  no  connection  with,  and  did  not  aathor- 
ize,  the  survey  or  map,  and  who  protested 
against  the  map,  and  prevented  the  record- 
ing of  it,  a  finding  that  he  dedicated,  or  of- 
f  eied  to  dedicate,  any  part  of  a  street  des- 
ignated thereon,  and  extending  through  his 
land.  Is  against  the  evidence,  notwithstand- 
ing the  fact  that  In  two  conveyances  of 
portions  of  his  land  he  referred  to  the  unre- 
corded map  for  a  description  of  the  locf 
conveyed,  neither  of  which  adjoined  or  re- 
ferred to  the  street.  (Oity  of  Bareka  r. 
Fay,  107  Oal.  166.) 

13.  The  reference  to  the  unrecorded  map 
for  the  mere  purpose  of  desoorlbing  Jots  soid 
by  the  owner  who  had  not  authorized  the 
map,  while  expressly  repudiating  It  for  all 
other  purposes,  and  preventing  the  recorda- 
tion thereof,  has  no  tendency  to  prove  that 
he  intended  to  dedicate  to  the  public  any 
part  of  a  street  defined  on  such  map.  not 
adjacent  to  the  lots  sold,  nor  referred  to  la 
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the  description  thereof,    (dty  of  Eureica  t. 
inay,  107  Oal.  166.) 

14.  The  fact  that  the  street  in  dispute  ap- 
pears to  have  been  laid  down  upon  the  en- 
gineer's map  and  other  official  maps  of  the 
city,  as  a  part  of  a  street  or  alley,  raises  no 
conclusiye  presumption  that  the  land  has 
become  a  public  street  either  by  dedication 
or  otherwise,  where  it  appears  that  the  land 
was  not  a  part  of  (me  of  the  originally  re- 
served streets,  but  came  to  private  owner- 
ship under  an  alcalde  grant,  and  that  at  and 
before  the  time  when  the  maps  were  made 
and  filed  the  premises  were  fenced,  and 
have  never  been  open  to  use  as  a  street. 
(Demartinl  v.  City  and  County  of  San  Fran- 
cisco. 107  Oal.  402.) 

15.  The  delineation  ux)on  che  map  of  the 
Lagiina  survey  in  San  Francisco  of  a  space 
corresponding  to  a  street,  with  numbered 
lots  on  each  side  theireof ,  created  the  ease- 
ment of  a  right  of  way  in  favor  of  the 
grantees'  lots  abutting  thereon,  and  indicat- 
ed an  intention  on  the  part  of  the  town 
to  dedicate  the  space  as  a  highway.  (City 
and  County  of  San  Francisco  v.  Burr,  108 
CaL  460.) 

16.  Where  the  court  finds  that  the  street 
sought  to  be  opened  has  never  been  more 
than  a  cul-de-sac,  a&d  never  extended 
across  the  plaintifTs  lot,  no  part  of  which 
had  ever  been  dedicated,  accepted,  or  used 
as  a  public  street  or  highway,  and  the  evi- 
dence tends  to  show  that  whatever  user 
there  was  of  plaintiff's  lot  by  the  public  was 
a  mere  sufferance  or  permissive  use  by  the 
owneni  of  the  fee,  and  there  is  no  evidence 
of  unequivocal  intent  by  the  owners  to  ded- 
icate the  land  to  public  use,  the  finding  will 
not  be  disturbed  upon  appeal.  (Demartini 
V.  CMty  and  County  of  San  Francisco,  lOi 
Cal.  402.) 

II.  Evidence  of;  Dedication  is  Question  of 

Fact. 

17.  The  acceptance  of  a  dedication  of 
land  as  a  pubUc  highway  may  be  establish- 
ed by  evidence  of  its  user  as  such  by  the 
public.  (Hall  v.  Kanffman,  106  Oal.  451; 
Hopkins  V.  Contra  Oosta  County,  106  Cal. 
666.) 

18.  The  ftEU?t  that  the  land  had  been  in- 
closed by  a  fence  would  show  tbait  any  uje 
of  it  by  the  pabUc  for  a  way  was  only  per- 
missive, and  is  strong  evidence  in  sup- 
port of  a  mere  license  to  the  public  to  pass 
over  the  designated  way,  and  in  reburt:tal  of 
a  dedication  to  public  use.  (Huffman  v. 
Hall,  102  Oal.  26.) 

19.  In  an  action  by  a  city  to  recover  a 
portion  of  land  claimed  to  have  been  dedi- 
cated as  a  street,  where  the  evideoice  shows 
that  a  portion  of  the  land  was  dedicated  as 
a  street  by  the  owner,  and  accepted  by  the 
city  during  his  lifetime,  proof  is  admissible 
of  a  deed  by  his  administrator  to  a  third 
party,  and  that  such  third  party  acquiesced 
in  the  dedication  by  his  grantor,  and  had 
sold  lots  l)bunded  by  the  street  in  question, 
and  it  is  not  a  valid  objection  to  sucn  proof 
that  the  grantee  and  the  heins  of  the  dece- 
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dent  were  not  parties  to  the  action,  the 
plaintiff  not  being  bound  to  make  all  per- 
sons from  whom  it  deraigned  title  penies 
defendant.  (City  of  Eureka  v.  Fay,  107 
Cal.  166.) 

20.  A  petition  by  the  owner  of  land  to  the 
board  of  supervisors  to  declare  a  road  over 
his  land  a  highway,  is  evidence  of  an  In- 
tent on  his  part  to  dedicate  it  to  the  public 
use;  and  when  the  board  of  supervisors  did 
so  declare  it,  although  the  proceeding  was 
not  accompanied  by  all  the  forms  required 
by  the  statute  to  constitute  it  a  highway,  in 
a  statutory  sense,  its  action  is  evidence  of 
an  acceptance  by  the  board  for  the  public 
use  as  such  highway;  which  evidence,  coup- 
led with  its  use  for  a  highway,  and  its  im- 
provement as  such  by  public  authority,  Is 
ample  to  support  such  an  accep|tance.  (Peo- 
ple V.  County  of  Marin,  103  Cal.  228.) 

21.  The  testimony  of  the  owner  of  land  aa 
to  his  intention  not  to  dedicate  it  to  public 
use  is  relevant,  but  not  conclusive,  evidence 
upon  the  subject  of  his  actual  purpose* 
(Helm  V.  McClure,  107  C^l.  199.) 

22.  Whether  a  dedication  of  land  for  high- 
way purposes  has  occurred  in  any  instance 
is  a  conclusion  of  fact  to  be  drawn  from  the 
circumstances  of  the  particular  case.  (Helm 
V.  McClure,  107  Cal.  199.) 

23.  Dedication  is  a  question  of  fact  to  be 
determined  by  a  Jury,  or  by  the  court  sit- 
ting as  such,  and  where  the  court  below 
has  found  an  offer  to  dedicate  land  as  a 
public  street,  but  that  the  same  was  never 
dedicated  as  a  public  street,  or  used  or  ac- 
cepted by  the  public  as  such,  upon  the  testi- 
mony Involving  a  substantial  conflict,  its 
finding  will  not  be  dicrturbed  upon  appeiU. 
(People  ex  rel.  Howland  v.  Dreher,  101  Cat 
271.) 

III.  Revocation  of. 

24.  An  offer  to  dedicate  land  to  public  use 
may  be  revoked  by  the  owner  at  any  time 
before  it  has  been  accepted  by  the  public. 
(People  ex  rel.  Howland  v.  Dreher,  101  Oal. 
271.) 

25.  The  acceptance  by  a  general  ordi- 
nance of  all  offers  to  dedicate  streets  not 
passed  in  reliance  upon  any  representatioii 
by  word  or  act  of  the  owner  of  the  land  in 
question,  and  not  referring  nor  applying  to 
that  land  by  description,  cannot  estop  the 
owner  from  claiming  his  ownership  of  ttte 
land  wMch  he  had  not  offered  or  intended 
to  dedicate  before  the  passage  of  the  ordi- 
nance, merely  because  he  had  described  lote 
by  reference  to  an  unrecorded  map  of 
which  the  city  had  no  constructive  iiotice 
at  the  date  of  the  ordinance.  (City  of  Bn- 
reka  v.  Fay,  107  Oal.  166.) 

DEEDS. 

I.  Execution  and  Delivery;  Escrows. 

II.  Description. 

III.  Construction  and  Effect  of. 
IV.  Validity  of. 

Agreements  to  reconvey.    See  Mortgages, 
Defeasances  in  deeds.    See  Mortgages,  I. 
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Oondition  In  restraint  of  alienation.  See 
Perpetuities. 

Ckmdltion  subsequent  In.  See  Home- 
steads, 24. 

Destruction  of,  effect  of.  See  Trusts  and 
Trustees,  18,  et  seq. 

Tax  deeds.    See  Taxation,  YII. 

Sheriffs.    See  Streets,  YII,  9. 

Registration.    See  Registration. 

I.  Execution  and  DellTery;  Escrows. 

DellTery  to  parent  for  benefit  of  child  is 
sufficient.    See  Guardian  and  Ward,  21. 

Escrow,  effect  of  on  title.  See  Quieting 
Title.  6. 

Acknowledgment  of.  See  Acknowiedg- 
meats. 

1.  The  requirement  of  section  1091  of  the 
ClYil  Code  that  a  grant  of  real  property 
shall  be  subscribed  by  the  grantor  in  order 
that  the  title  may  be  transferred  thereby 
does  not  rendeor  it  necessary  that  his  signa- 
ture shall  be  affixed  by  himself,  but  it  may 
be  affixed  by  another,  if  done  in  his  pres- 
ence and  by  liis  direction,  or  he  may  audopr 
ancl  ratify  a  signature  made  by  another 
without  previous  authority.  (Blalsdell  t. 
Leach,  101  Cal.  406.) 

2.  The  delivery  of  a  deed  to  one  of  two 
Joint  owners  is  a  deUvery  to  both.  (Eshle- 
man  y.  Henrietta  Vineyard  Oo.,  102  OaL 
199.) 

3.  Under  section  1055  of  the  CHyU  Code  a 
grant  duly  executed  is  presumed  to  be  de- 
livered at  its  date,  and  the  presumption  of 
delivery  being  statutory  in  this  state,  deci- 
sions In  other  sbates  as  to  a  presumption 
that  a  deed  is  not  delivered  until  after  its 
acknowledgment  are  inapplicable,  and, 
where  there  is  no  proof  of  tbe  date  nif  the 
delivery  beyond  the  date  of  the  deed  and 
the  date  of  filing  it  for  reoonl,  the  presump- 
tion declared  by  the  statute  must  prevail. 
(Gordon  v.  City  of  San  Diego,  108  Oai.  264.; 

4.  While  the  possession  of  a  deed  by  the 
grantee  is  prima  facie  evidence  tlmt  it  was 
delivered  by  the  grantor  with  intent  that  it 
should  take  effect  according  to  its  terms, 
yet  such  possession  is  not  conclusive  evi- 
dence of  a  valid  delivery;  and  it  may  be 
shown  by  parol  evidence  that'  a  deed  in  the 
possession  of  the  grantee  was  not  deliver- 
ed.   (Black  V.  Sharkey,  104  Oal.  279.) 

5.  In  an  action  to  foreclose  a  mortgage  to 
which  the  son  was  a  party,  evidence  is  admis- 
sible to  show  that  the  mother  executed  to  him 
a  deed  of  the  property  prior  to  the  mortgage, 
and  placed  it  In  the  hands  of  another  person 
as  a  depositary,  to  be  delivered  after  her 
doalh,  and  that  the  mortgagee  had  notice 
o?  the  execution  and  deposit  of  the  deed  at 
the  time  he  received  his  mortgage;  and  pa- 
rcel evidence  Is  admissible  to  show  all  tbe 
facts  and  oondltloDS  upon  which  the  deed 
was  dei>ofilted.  (Wittenbrock  v.  Cass,  110 
Cal.  1.) 

0.  The  essential  requisite  to  the  validity 
of  a  deed  transferred  In  escrow  under  such 
clronmstanoes  is,  that  when  placed  in  th . 
hands  of  a  third  party  It  has  passed  beyond 


ihe  power  of  the  grantor  for  aU  time,  and 
that  question  is  to  be  determined  by  the 
grantor's  intention  in  the  matter,  and  is  a 
question  of  fact  to  be  solved  by  the  light  of 
all  the  circumstances  surronndtng  tbe 
transaction.    (Wittenbrock  v.  Oass,  110  OtX 

1.) 

II.  Description. 

Boundaries.    See  Boundaries. 

Reference  to  map  for  description  does  not 
operate  as  dedication,  when.  See  Dedica- 
Uon,  13. 

Defective  description  in,  effect  of.  See 
Adverse  Possession,  22. 

7.  A  deed  Is  not  void  for  uncertainty  of 
description  where  It  contains  a  description 
which  might,  by  appropriate  evidence  of 
the  facts  therein  referred  to,  be  shown  to 
apply  to  the  property  in  controversy.  (Pu- 
dickar  v.  East  Riverside  Irrigation  Dlvt., 
109  CaL  29.) 

8.  When  a  tract  of  land  has  been  siubdi- 
\'ided  into  blocks  or  lots,  and  a  map  thereof 
made  on  which  the  blocks  or  lots  are  deslg- 
Dated  by  numbers,  a  description  of  the 
blocks  or  lots  in  a  deed  by  the  numbers  ao 
designated  is  sufficient,  provided  the  map 
can  be  produced  and  identified.  (McOul- 
lough  V.  Olds,  106  Cai.  529.) 

9.  A  description  of  the  property  convey- 
ed by  a  deed  as  "lots  numbers  3  and  4,  con 
taining  ten  acres  each,  in  Reiner's  sab- 
division  of  lot  1103,  ....  said  subdivision 
recorded  in  book  1,  page  184,  records  of  Sar 
Diego  county,"  when  taken  in  connection 
with  the  map  referred  to,  i«  sufiicient.  (Mc- 
CuUough  V.  Olds,  108  Cal.  629.). 

10.  A  subdivision  map  of  a  tract  of  land 
deposited  in  the  office  of  the  county  record- 
er, and  by  him  pasted  in  a  deed-book,  at  a 
particular  page,  is  sufficiently  Identified  by 
a  deed  which  refers  ix)  it  as  "recorded"  in 
such  book  and  page,  and  Is  admissible  in 
evidence,  in  connectioii  with  the  deed,  to 
identify  the  land  intended  to  be  conveyed. 
(McCuUough  V.  Olds,  108  Cal.  529.) 

11.  The  indorsement  by  the  recorder  on 
such  map  of  a  subsequent  survey  of  part  of 
tlie  lands  delineated  thereon  cannot  operate 
to  destroy  its  identity  with  the  map  referred 
to  in  such  deed.  (McCuUough  v.  Olds,  106 
Oal.  529.) 

12.  If  a  party  purchases  a  numbered 
block  of  land  according  to  the  official  map 
of  a  city,  and  his  purchase  is  so  described 
In  the  deed,  a  further  description  of  the 
block  by  metes  and  bounds,  or  courses  and 
distances  is  subordinate  to  the  description 
of  the  block  by  its  number  upon  the  map. 
and  must  give  way  to  the  number  in  case 
of  conflict.  (Masterson  v.  Munro,  105  CaL 
431.) 

13.  Where  the  owners  of  a  lot,  for  the 
purpose  of  selling  the  same  to  advantage, 
Tuake  a  plan  or  map  of  the  lot  subdividing 
the  same  into  smaller  lots  numbered  con- 
secutively, and  caused  this  map  tx)  be  filed 
in  the  office  of  the  county  recorder,  tiie  pur- 
chasers at  auction  saleof  the  lota,  which  a''e 
sold  by  reference  to  th?  recorded  map,  take 
title  to  their  lots  by  the  number  upon  th^ 
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map,  which  will  control  an  erroneous  de- 
scription by  metes  and  bounds,  causing  an 
apparent  lap  of  one  lot  upon  another.  (Bias- 
tenon  y.  Munro,  105  CaL  481.) 

14.  Where  the  description  in  a  deed  oalls 
for  a  legal  subdiTiaion  of  a  section  of  sur- 
veyed land,  the  four  comers  of  which  are 
establiahed  with  reasonable  certainty,  but 
the  quarter-section  comers  are  loot,  and  the 
section  exceeds  six  hundred  and  forty  acres, 
the  division  lines  of  the  fractions  of  the 
section  are  to  be  determined  by  a  division 
pn>  rata  of  the  lines  of  the  section  as  they 
appear  upon  the  ground.  (Bshieman  y. 
Malter,  101  OaL  283.) 

15.  A  description  in  a  deed  is  not  void  for 
uncertainty  merely  because  it  fails  to  state 
the  state,  county,  or  dty  in  which  the  prop- 
erty Is  situa/ted.  If  without  such  statement 
the  psHyperty  can  still  be  located  and  identi- 
fied.   (McGullough  y.  Olds,  108  Oal.  529.) 

16.  Where  the  description  of  tracts  of 
land  by  monuments,  distances,  or  otherwise 
to  vague  and  indefinite,  by  reason  of  con- 
fiicting  lines,  or  by  the  omission  of  a  line. 
or  from  any  other  cause,  a  statement  of  the 
acreage  Is  an  essential  part  of  the  descrip- 
tion. (Hostetter  v.  Los  Angeles  Terminal 
By.  Co.,  108  Cal.  88.) 

III.  (Donstructiou  and  Etfect  ot. 

Absolute  deeds  as  moirtgages.  8t^  Mort- 
gages, I. 

Shelley's  case.    See  Shelley's  Case. 

General  language  does  not  control  specif- 
ic.   See  MoTl^gee,  69. 

Sheriff's  deed  does  not  pass  after-acquir- 
ed title.    See  Exeeutioos,  11,  et  seq. 

Reservation  in,  how  affected  by  tax  sale. 
See  Taxation,  50,  et  seq. 

Reservation  of  right  to  support  and  of 
occupancy.    See  Homesteads,  24. 

17.  A  gmnt  is  to  be  Interpreted  in  favor 
of  the  grantee.  (Freeman  v.  Bellegarde, 
108  Oal.  179.) 

18.  Grants  of  land  by  public  bodies  to  pri- 
vate parties  are  to  be  interpreted  in  favor 
of  the  gxantor.  (Hostetter  v.  Xxw  Angles 
Terminal  Ry.  Ck>.,  108  OaL  88.) 

19.  If  the  deed  is  open  to  construction  as 
to  the  extent  of  the  grant,  the  most  reliable 
circumstance  in  aid  of  such  construction  Is 
the  practical  construction  given  it  by  the 
acts  of  the  parties  during  the  years  imme- 
diately following  its  execution.  (Tocco  v. 
Oonroy,  104  Cal.  468.) 

20.  The  principle  declared  in  section  1070 
of  the  Civil  Code  that  if  several  parts  of  a 
grant  are  irreconcilable,  the  former  part 
prevails,  has  no  application  where  the  grant 
has  but  'one  part,  which  is  essentially  the 
j?rant  for  a  use.  (Pellissier  v.  Corker,  108 
Oal.  516.) 

21.  Particular  recitals  in  a  deed  are  bind- 
ing upon  jyarliee  and  privies,  and  this  doc- 
trine applies  to  the  authorized  acts  of  a  cor- 
poration; but  It  is  essential  to  an  estoppel 
by  deed  that  the  deed  itself  should  be  a  val- 
id instniment.  and  If  void,  though  under 
seal,  it  does  not  work  an  estoppel  at  law  or 
in  equity.  fClordon  v.  City  of  San  Diego, 
101  Cal.  522.)  . 


22.  In  construing  a  deed  the  intention  of 
the  grantor  is  to  be  ascertained  from  the 
entire  instrument,  including  the  habendum 
as  well  as  the  granitlng  (^use;  and  if  it  ap- 
pears from  such  construction  that  the  gran- 
tor intended  by  the  habeodum  dause  to  re? 
strlot  or  limit  or  enlarge  the  eertate  named 
In  the  granting  clsjuse  the  habendum  will 
prevail  over  the  granting  clause.  (Baimett 
y.  Bamett,  104  Oal.  298.) 

28.  Under  section  779  of  the  Oivil  Code  a 
deed  of  land  purporting  to  *'give,  grant, 
alien,  and  confirm  unto  the  said  imrty  of 
the  second  part  and  to  his  heirs  all  tiiose 
certain  lots,  etc.,  ....  to  have  and  to  hold, 
all  and  singular,  the  said  premises  .... 
unto  the  said  party  of  the  second  part,  for 
and  during  his  natural  life,  and  to  the  issue 
and  heirs  of  the  body  of  the  said  party  of 
the  second  part,"  conveys  a  life  estate  oi^ 
to  the  immediaite  grantee.  (Barnett  v.  Bar- 
nett,  104  CaL  298.) 

24.  Under  section  1105  of  the  Civil  Oode  a 
fee-simple  title  is  presumed  to  be  intended 
to  pass  upon  a  grant  of  real  property  only 
where  it  does  not  appear  firom  the  grant 
that  a  lesser  estate  was  Intended,  and 
where  it  clearly  appears  from  the  grant 
that  a  lesser  estate  was  intended,  a  fe^slm- 
pie  title  does  not  pass.  (Pelliasler  v.  Oorfeer, 
103  CaL  516.) 

25.  The  rule  that  a  prohibition  or  limita- 
tion of  the  use  of  property  granted,  which 
is  Inconsistent  with  the  title  conveyed,  is 
void,  has  no  application  where  an  estate  In 
fee  does  not  pass  to  the  grantee.  (Pellissler 
V.  Corker,  103  Cal.  516.) 

26.  A  deed  of  a  title  In  fee  simple  abso- 
lute, expressly  purporting  to  convey  all  af- 
ter-acquired title  of  the  grantx)r,  operates 
upon  all  the  interest  in  the  property  thetre- 
after  acquired  by  Mm,  and  causes  it  to  in- 
ure to  the  benefit  of  the  grantor  and  his 
heirs.    (Green  v.  G-reen,  103  CaL  108.) 

27.  Where  a  husband,  as  a  pre-emptor  of 
land,  executed  and  delivered  to  his  wife  a 
bargain  and  sale  deed  of  the  land,  after  fi- 
nal pToot  and  payment  for  the  land,  and  be- 
fore the  issuance  of  a  certificate  oT  pur- 
chase, such  deed  conveys  all  after^acquired 
title,  including  the  right  acquired  by  the 
certificate  of  purchase,  and  the  perfect  ti- 
tle acquired  by  the  Issuance  of  the  patent, 
as  against  a  subsequent  transfer  from  the 
husband  to  another  person  made  after  pat- 
ent obtained.  (Memll  v.  Clark,  108  OaL 
367.) 

28.  Where  the  conveyances  show  that 
plaintiff's  interest  in  a  canal  and  pipe  line 
Is  a  definite  undivided  interest,  equal  to  the 
grantee's  proportionate  share  of  €he  waiter, 
that  interest  is  a  corporpal  estate,  and  not 
an  easement  or  servitude,  and  the  water 
ri^ht  passing  through  the  canal  and  pipd 
line  is  appurtenant  to  the  plaintlfl"s  estate 
therein.  (Fudlrkar  v.  East  Riverside  Irrl- 
pratlon  Dlst.,  109  Cal.  29.) 

Appurtenance,  easement  of  way  by  neces- 
sity passes  as.    See  Easements,  26-28. 

AppurtenaiK^e,  dit(4i  as.  StM^  Water- 
"(nu'ses,  20.  et  seq. 
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DEEDS,  IV— DEFAULTS,  I,  II. 


IV.  Validity  of. 

29.  When  a  man  KnowB  that  he  is  con- 
veying or  doing  something  with  his  estate, 
but  does  not  ask  what  is  the  precise  effect 
of  the  deed,  because  he  is  told  that  It  is  a 
mere  form,  and  has  such  confidence  in  his 
solicitor  as  to  execute  the  deed  in  igno- 
rance, the  deed  so  executed,  although  it 
may  be  voidable  upon  the  ground  of  fraud, 
is  not  a  void  deed.  (Blaisdell  v.  Leach,  101 
Cal.  405.) 

Uncertainty  in  description.  See  ante,  16, 
16. 

Prohibition  or  limitation  of  use,  effect  of. 
See  ante,  25. 

Res'traint  of  alienation.    See  Perpetuities. 

DEEDS  OF  TRUST. 
See  Trust  Deeds. 

DE  FACTO  CORPORATIONS. 

See  Oorponatlons,  III. 

DE  FACTO  OFFICERS. 
See  Offlc^es  and  Officers,  VIII. 

DEFALCATIONS. 

What  are.    See  Suretyship,  I. 
Time  of.    See  Suretyship,  1. 

DEFAULT. 

Interest,  default  in.    See  Mortgages,  XI. 

Admission  by.    See  Partnership,  14. 

Vendee,  deftiult  of.  See  Vendor  and  Ven- 
dee, IV. 

Rescission  for.  See  Rescission  of  Con- 
tracts, I. 

Contract  for  increased  interest  on  default. 
See  Interest,  4. 

DEFAULTS. 

I.  Entry,  Validity,  and  Effect. 
II.  Vacation  and  Opening  of. 
III.  Findings. 

Defect  in  affidavit  of  service  of  publica- 
tion, amendment  of.    See  Summons,  10. 

Service  of  cross-compladnt  on  defaulting 
defendant.    See   Cross-complaint,  3. 

I.  Entry,  Validity,  and  Effect. 

Failure  of  defendaar  to  appear  or  an- 
swer.   See  Justices  of  1  be  Peace,  7. 

Practice  In  suit  against  husband  and  wif  3 
where  wife  defaults.  See  Husband  and 
Wife.  34. 

Judgment  by  default  against  part  of  de 
fendantA.    See  Pantnershlp,  18. 

Clerk  may  add  attorney's  fee  claimed,  and 
enter  judgrment  for  on  default  See  Bills 
and  Notes,  52. 

Judgment  by  upon  irregular  summons,  va- 
lidity of.    See  Summons. 

Mistake  in  spelling  name  in  summons 
does  not  invalidate.    Sec  Summons,  14. 

Judgment  by  cures  defects  in  averments. 
See  Bills  and  Notes,  35. 

Default  admltvS  reasonableness  of  claim  for 
attorney's  fee.    See  Bills  and  Notes,  49. 

1.  A  valid  Judgment  by  default  may  bo 
rendered  by  the  court,  though  no  formal  de- 


fault has  been  entered,  the  only  purpose  of 
a  default  being  to  limit  the  time  during 
which  the  defendant  msy  file  his  aoswv^r 
which  time  never  extends  beyond  a  trial 
and  Judgment.  (Herman  v.  Santee,  !(>:» 
Cal.  519.) 

2.  The  provision  that  the  clerk  muet  en- 
ter the  Judgmenit  immediately  after  enter- 
ing default  is  merely  directory,  and  does 
not  i*ender  void  a  Judgment  subsequently 
eotered  upon  such  default,  nor  can  the  de- 
fendant against  whom  the  Judgment  is  en- 
tered Invoke  such  failure  for  the  purpose  of 
annulling  a  Judgment  to  which  he  has  no 
other  defense.  (I?>lwards  v.  Hellings,  103 
Cal.  204.) 

3.  A  Judgment  rendered  by  default  in  a 
Justice's  court,  w^liere  the  record  shows  that 
the  defendant  lived  out  of  the  township  in 
which  suit  was  brought,  that  the  summons 
required  him  to  answer  within  ten  days, 
and  that  his  default  for  not  appearing  was 
entered  four  days  aftar  the  service,  but  the 
Judgmenft  was  not  entered  until  after  the 
expiration  of  the  full  period,  Is  at  the  motft 
only  irregulair  and  ilot  void,  and  is  admissi- 
ble in  evidence  on  behalf  of  the  Judgment 
creditor.    (Ross  v.  Wellman,  102  Cal.  1.) 

4.  A  Judgment  by  default  in  an  action 
where  the  service  of  the  summons  was  by 
publication,  is  not  void  on  its  face,  where  It 
contains  a  recital  of  due  service,  if  there  is 
nothing  in  the  record  inconsistent  with 
such  recital;  and  a  motion  to  vacate  the 
Judgment  cannot  be  made  after  the  time 
limited  by  section  473  of  the  Code  of  CivSl 
Procedure.  (Howard  v.  MoChesney,  108 
Cal.  536.) 

5.  The  fact  of  the  service  of  the  sum- 
mons and  of  the  copy  of  a  complaint  in  a 
civil  action  gives  the  court  Jurisdiction  of 
the  pereon  of  the  defendant,  and  the  proof 
of  service  is  not  essential  to  such  Jurisdic- 
tion; and  a  Judgment  by  default  render- 
ed in  a  case  where  the  proof  of  service  was 
Imperfect  is  not  void  if  the  service  was  In 
fact  made.  (Herman  v.  Santee,  103  Cal. 
519.) 

6.  The  clerk  has  no  authority  to  enter 
Judgment  for  an  amount  In  excess  of  the 
amount  spedfled  in  the  summons,  and,  if  a 
Judgment  l)y  default  :s  entered  in  excess  of 
thflit  amount,  the  supi^rior  court  will  be  di- 
rected  tx)  order  the  clerk  to  modify  it  by  en.* 
terlng  therein  the  amount  specified  in  the 
summons,  and  the  appellant  will  be  allowed 
the  costs  of  his  appeal.  (Alexander  y.  Mc- 
Dow,  108  CM.  25.) 

7.  The  authority  of  the  clerk  to  enter  a 
Judgment  by  default  is  limited  to  actions 
arising  upon  contracts  for  the  recovery  of 
money  or  damage  only,  and  he  has  no  poiw- 
er  to  enter  a  Judgment  by  default  In  an  ac- 
tion of  damages  for  a  trespass.  (Shay  v. 
Chicago  Clock  Co.,  Ill  Cal.  549.) 

II.  Vacation  and  Opening  of. 

Judgment  is  properly  set  aside  for  excus- 
able neglect,  when.    See  Judgments,  51. 

Refusal  to  recall  e:cecution  on  Is  proper* 
when.    See  Executions,  5. 


DEFAULTS.  II,  III. 
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Discretion  on  motion  to  open,  whethe** 
revlerwed.    See  Appeals,  251. 

Order  setting  aside  is  not  part  of  Judg- 
ment-roll.   See  Appeals,  129. 

8.  The  ezerdse  of  the  mere  discretion  of 
the  court  onght  to  tend  in  a  reasonable  d?- 
giree  to  bring  about  a  Judgment  on  the  very 
merits  of  the  case,  and,  where  the  circum- 
stances are  such  as  to  lead  the  court  to 
hesitate  upon  the  motion  to  open  a  default, 
it  is  better,  as  a  general  rule,  that  the  doubt 
should  be  resolved  in  favor  of  the  applica- 
tion.   (Gradj  v.  Donahoo,  108  Gal.  211.) 

9.  A  default  inadvertently  permitted  by  a 
party  having  a  substantial  defense  presents 
a  ease  in  which  great  latitude  should  be  ex- 
ercised in  setting  it  aside;  and  an  order  set- 
ting it  aside  wiU  not  oe  reversed,  unless  the 
power  of  the  court  has  been  exerdsed  in  a 
manner  which  is  calculated  to  defeat  rather 
than  to  advance  the  ends  of  Justice.  (Har- 
baugh  V.  Honey  Lake  etc.  Go.,  100  Gal.  70.) 

10.  A  Judgment  by  default  against  a  cor- 
ponatlon  is  properly  vacated  for  excusable 
neglect  where  it  appears  that  the  summons 
was  served  upon  its  secretary,  and  that  he 
inquired  of  the  plaintifiF,  who  was  a  lawyer, 
if  the  fact  that  some  of  the  defendants 
resided  in  another  county  would  give  all 
defendants  thirty  days  within  which  to  an- 
swer, and  was  Informed  that  it  would,  and 
being  misled  by  plaintiflTs  statement  did 
not  at  once  refer  the  matter  to  an  attorney, 
but  waited  until  he  could  see  the  regular  at- 
totmey  of  the  corporation  who  resided  in 
another  county,  and  but  for  this  assurance 
the  coiporation  would  have  answered  in 
time.  (Graig  v.  San  Bernardino  Investment 
Co.,  101  Gal.  122.) 

11.  Where  the  summons  and  copy  of  the 
complaint  were  served  upon  a  defendant 
corporation  by  deMvery  thereof  to  its  secre- 
tary, who,  withdn  five  days  after  the  ser- 
vice, delivered  the  papers  to  the  president, 
who  observed  their  date,  but  neglected  to 
Inquire  when  they  were  served,  and  instead 
of  delivering  them  to  hds  attorney,  kept 
them  in  his  possession,  waiting  for  the  at- 
torney to  come  in,  until  after  the  default 
had  been  entered,  the  corporation  is  guilty 
of  inexcusable  neglect,  and  its  motion  to 
vacate  the  default  and  Judgment  is  pPoi)er- 
ly  deided.  (Shay  v.  Ghicago  Glock  Go.,  Ill 
Gal.  549.) 

12.  Where  the  suit  in  which  the  defauU 
Judgment  was  vacated  was  brought  to  re- 
cover the  value  of  certain  shares  of  th>t 
stock  of  the  corporation  on  the  ground  that 
the  defendant  had  refused  to  transfer  them 
on  its  books,  and  to  issue  a  new  certificate 
to  the  plaintiff,  who  was  the  purchaser  and 
assignee  of  the  stock,  an  af^davit  of  merits 
showing  that  the  corporation  never  did  re- 
fuse to  transfer  the  stock,  and  th.*>T  the 
plaintiff  has  obtained  a  Judgment  for  seven 
ty-one  thousand  seven  nundred  ana  fifty 
dollars  for  stock  having  no  greater  value 
than  two  thousand  and  fifty  dollars,  is  a 
sufficient  showing  of  merits.  (Graig  v.  San 
Bemaidlno  Investment  Ck).,  101  Gal.  122.) 

13.  A  Judgment  by  default,  rendered  upon 
the    failure   of    the    defendant   to    answer 


within  the  time  limited,  after  the  attorney 
had  been  properly  served  by  mall  with  a 
notice  of  the  overruling  of  a  demurrer  to  the 
complaint,  should  not  be  vacated  merely  on 
ithe  ground  of  mistake  of  the  attorney  In 
believing  that  such  a  service  was  unauthor- 
ized by  law.  If  vacated  on  such  ground,  the 
order  will  be  reversecL  on  appeal.  (Sherman 
V.  Jorgensen,  106  Gal.  488.) 

14.  A  Judgment  by  default  cannot  t>e  set 
aside  upon  a  mere  abstract  allegation  of  in- 
advertence of  the  attorney  in  serving  or 
filing  the  answer.  The  reason  for  the  inad- 
vertence must  be  stated.  (Sherman  v.  Jor- 
gensen, 106  Gal.  483.) 

15.  Where  the  summons  in  a  case  has 
been  regulaiily  served  upon  the  defendant, 
and  the  appearance  of  an  attorney  in  his 
behalf  was  authorized  by  him,  and  default 
was  made  after  the  overruling  of  a  de- 
murrer to  the  complaint  interposed  by  the 
attorney,  the  Judgment  by  default  cannot 
be  set  aside,  where  it  appears  that  the 
client  did  not  examine  the  complaint,  and  It 
does  not  appear  that  he  gave  his  attorney 
any  statement  of  the  facts  in  the  case,  or 
which  would  constitute  any  defense  there- 
to, or  that  he  ever  communicated  with  him 
in  reference  to  the  action,  and  a  statement 
in  the  application  to  vacate  the  default  that 
he  believed  the  attorney  would  defend  the 
action  upon  its  merits  is  not  sufficient  to 
show  that  the  court  did  not  properly  exer- 
cise its  discretion  in  denying  the  applica- 
tion.   (Edwards  v.  Hellings,  108  Gal.  204.) 

16.  Where  a  written  motion  to  set  aside  a 
Judgment  by  default  in  a  Justice's  court 
was  handed  to  the  Justice  on  the  evening  of 
the  last  day  Itmited  for  the  making  of  the 
application,  with  a  request  that  the  Justice 
file  it,  but  the  Jucrtice  was  not  asked  to  act 
upon  it,  and  the  counsel  for  the  opposite 
party  was  not  present  nor  notified  of  a 
hearing  until  three  days  after  the  explora- 
tion of  the  time  limited  for  making  the  ap- 
plication, the  court  has  no  Jurisdiction  to 
grant  the  application,  and  a  writ  of  prohi- 
bition will  lie  to  prevent  fuirther  action 
thereon.  (Spencer  v.  Branham,  109  GaL 
336.) 

Motion  to  vacate,  limit  of  time  for.  See 
ante,  4. 

17.  Appllcaition  for  lelief  against  a  Judg- 
ment by  default  must  be  by  motion,  and 
the  mere  making  of  a  written  application  is 
not  sufficient;  but  the  attention  of  the  court 
must  be  called  to  it,  and  the  court  moved  to 
grant  It,  or  some  present  action  requested, 
upon  notice  to  the  opposite  party,  before  the 
expiration  of  the  time  limited.  (Spencer  t. 
Branham,  109  Gal.  336.) 

18.  Where  a  motion  has  been  made  to  set 
aside  a  default  within  the  time  limited,  the 
court  may  continue  the  hearing  for  argu- 
ment or  further  evidence  without  loss  of 
Jurisdiction.  (Spencer  v.  Branham,  109  Ga). 
336.) 

III.  Findings. 

19.  DefendaniB  who  make  default  and  fail 
to  appear  at  the  trial  waive  findings.    (H! 
bemia  Sav.  and  L.  Soc.  v.  Clarke,  110  CaJ. 
27.) 


im 


DEFAULTS,  III— DEPOSIT. 


20.  Recitals  in  the  decree  may  constitnte 
sufficient  findings  where  finding  are  re- 
quired. (Hibemia  Say.  and  L.  Soc.  v. 
Clarke,  110  Oal.  27.) 

DEFEASANCES. 
Absolute  deeds  with.      See  Mortgages,  I. 

DEFENDANTS. 

Pleadings  on  part  of.  See  Pleading  and 
Practice,  IV. 

DEFICIENCY. 

Diabillty  of  purchaser  for  amount  of.  See 
Partition,  15,  et  seq. 

Deficiency  judgments  on  foreclosure.  See 
Mortgages,  XIII,  6. 

DEFINITIONS. 

See  Words  and  Phrases. 

"Owner,"  in  its  general  and  unrestnicted 
meaning,  when  used  alone,  meatus  one  who 
has  full  proprietorship  In  and  dominion 
orer  property,  and  Imports  an  absolute 
owner.  (Directors  of  Fallbro<A  Irrigation 
District  y.  Abila,  106  Gal.  355.) 

Aooount  stated,  definition  of.  See  Ac- 
counts, 2. 

Adverse  party,  definition  of.  See  Ap- 
peals, 45. 

Corpufi  delicti.     See  Criminal  Law,  68. 

Day,  definition  of.    See  Days. 

Dedication.    See  Dedication,  1. 

Due  process  of  law.  See  Constitutional 
Law,  8. 

Gifts.   'See  Bounties,  2. 

Grofls  neg»llgence,  definition  of.  See  Neg- 
ligence, 1. 

Insanity.    See  Insanity,  I. 

Judicial  acts.    See  Certiorari,  1. 

Judicial  notice  of  ineaning  of  kindergar- 
ten.   See  Judicial  Notice,  1. 

Legislative  acts.   See  Certiorari,  1. 

Libel.    See  Libel,  1. 

New  trial.    See  New  Trial,  I. 

Malice,  definition  of.    See  Libel,  6,  7. 

Promissory  notes.    See  Bills  and  Notes,  I. 

Whole  estate.  See  Truets  and  Trufltees, 
45. 

DELAY. 

See  Rescission  of  Contracts,  II. 

DELEGATION. 

Agent,  delegaiUon  of  authority  by.  See 
Agency,  III. 

Authority  to  Improve  streets,  delegation 
of.    See  Streets,  VI,  1. 

Officer,  power  to  delegate  duty  to  deputy. 
See  Offices  and  Officers,  III. 

Power  of  supervisors  to  appoint  agent 
See  Supervisors,  7. 

DELIBERATION. 

Reading  of  paper  by  Juror  during.  See 
Jury  and  Jurors,  34,  35. 

DELINQUENCY. 

Delinquent  assessment  Met,  cost  of  publi- 
cation.   See  Streets,  VII,  7. 

Notice  of  delinquent  sale,  necessity  of. 
See  Corporations.  86. 


DELINQUENT  TAXES. 
See  Taxation,  VI. 

DELIVERY. 

What  constitutes.    See  Mortgages,  162. 

Execution    Impliee    delivery.      See    Con- 
tracts, 11. 

Carriers,  delivery  by.    See  Common  Oar 
riers,  II. 

Chattel   mortgage,   delivery    of   property. 
See  Mortgages,  XV,  4. 

Contracts,    delivery    of.      See    Contracts, 
L2. 

Deeds,  delivery  of.    See  Deeds,  I. 

Gift,  delivery  is  essential  to.    See  Gifts,  5. 

Parent,  delivery  to,  for  benefit  of  child  is 
sufficient    See  Guardian  and  Ward,  21. 

Pleadings  put  ftict  of  delivery  In  issue, 
when.    See  Mortgages,  97. 

Policy,  delivery  of.    See  Insurance.  II. 

Possession,  delivery  ot.     See  Vendor  and 
Vendee,  III. 

Sales,  delivery  on.    See  Sales,  II. 

Symbolical.    See   Mortgages,  163. 

What  constitutes,  depends  upon  facts  of 
each  particular  case.    See  Mortgages,  164. 

DEMAND. 

See  Auditors;    Bills  and  Notes,  IV;   Con- 
trollers. 

Demand  is  for  single  item,  when.      See 
Public  Libraries,  2. 

Demand  and  refusal.   See  Trover. 

Necessity    of,     to     charge    surety.      See 
Suretyship,  18. 

Not    necessary    before    suit  to    foreclose. 
See  Mortgagee,  71. 

Waiver  of.    S^e  Bailments.  2. 

Waiver  of,  by  failure  to  demur.  See  Land- 
lord and  Tenant,  19. 

Allegation  of,  when  sufficient.      See  Re- 
plevin, 5. 

Before  foreclosure.    See  Mortgages,  XIII, 
1. 

Release  of.     See  Release. 

San  Francleco,  demands  against.  See  San 
FrandBco,  V. 

Trustee  Is  not  liable  until  demand  and  re- 
fusal, when.    See  Trusts  and  Trustees,  32. 

Dmbezzlemenft.   demand  l«  not  necesi^ary 
to.     See  Criminal  Law,  176. 

DEMANDS. 
See  crosa-referencee  under  Deman<l. 

DEMURRERS. 

See  Pleading  and  Practice,  V. 

Proceedings  on  demurrer  to  writ  of  cer- 
tiorari.   See  Certiorari,  15,  et  seq. 

DEPARTMENTS. 
Of  superior  courts.    See  Courts. 

DEPENDENT  CONDITIONS. 

See  Contracts,  20,  et  seq. 

DEPOSIT. 

See  Bailments;  Warehousemen. 
Recovery  of.    See  Vendor  and  Vendee.  IV. 
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Banks,  deposit  In,  interest  on.  See  Banks 
and  Banking,  IV. 

Purchaser  at  executor's  sale,  right  to  re- 
cover. Soe  Estates  of  Deceased  PereonB, 
III.  3. 

DEPOSIT  IN  COURT. 

See  County  Clerk,  2;   TJnincorpopated  Asso- 
ciations, IV,  3. 

DEPOSITIONS. 

One  acquiring  interest  pending  suit  is  not 
I)ound  by.    See  Parties,  2. 

Deposition  on  preliminary  examination 
admissible  tx>  Impeach  witness.  See  Wit- 
nesses, 20. 

1.  It  is  not  error  for  the  court  to  refuse  to 
Issue  a  commission  to  take  testimony  of 
witnesses  residing  in  Germany,  UDon  ap- 
plication of  a  defendant  accused  of  murder, 
proposing  to  show  by  the  testimony  of  the 
witnesses  *'that  the  father  of  the  defendant 
was  insane,  was  confined  in  an  asylum- and 
died  Insane;  that  his  sister  was  subject  to 
epileptic  fits,  and  died  insane,  and  that  the 
defendant'  is  subject  to  epileptic  fl/ts,  and 
that  he  believes  that  the  witnesses  will  tes- 
tify thfat  from  their  knowledge  of  him,  his 
conduct,  his  conversation  with  them,  and 
observation  of  his  conduct,  that  they  be- 
lieve and  are  of  the  opinion  that  he,  defend- 
ant, is  of  unsound  mind,"  where  the  pros- 
ecution adm-ltted  the  facts  that  the  defend- 
ant desired  to  prove  as  to  the  mental  condi- 
tion of  bis  father  and  sister;  and,  it  appear- 
ing by  the  record  that  the  appellant  had 
been  a  resident  of  the  state  of  California 
for  seven  years  immediately  prior  to  the 
trial,  and  bad  been  afflicted  with  but  one 
epileptic  fit  in  this  state,  the  court  was  Jus- 
tified in  rejecting  his  belief  as  to  what  the 
witnesses  would  testify  as  to  their  opinion 
of  his  insanity,  many  years  prior  to  the  trial. 
(People  V.  Young,  106  Gal.  8.) 

2.  Where  it  is  satisfactorily  shown  to  the 
court  tiiat  due  diligence  has  been  used,  and 
that  a  witness  produced  at  the  preliminary 
examination  of  the  defendant  cannot  be 
found  within  the  state,  it  does  not  abuse  Its 
discretion  in  holding  that  the  deposition  of 
the  witness  may  be  received  in  evidence. 
(People  V.  Rellly,  106  Cal.  648.) 

3.  The  deposition  of  an  absent  witness, 
taken  at  the  preHmAnary  examination,  may 
be  used  at  the  trial  in  a  case  of  homicide, 
and  its  admission  is  not  In  violation  of  sec- 
tion 13  of  article  I  of  the  constitution  of  the 
state.    (People  v.  Ohdn  Hane,  108  Oal.  597.) 

4.  In  an  action  against  a  defendant  who 
is  the  president  of  a  mining  corporation,  to 
enforce  his  personal  liability  for  lumber 
sold,  the  minute-book  of  the  corporation  re- 
ferred to  in  the  deposition  of  the  defendant, 
but  not  attached  to  the  deposition  nor  re- 
turned with  it,  cannot  be  read  in  evidence 
without  proof  of  its  identity.  (Bradford  v. 
Woodworth,  108  OW.  684.) 

5.  Where  an  attempt  was  made  to  take 
the  deposltfton  of  the  promoter  of  the  cor- 
poration who  is  a  party  defendant,  prior  to 
the  trial,  but,  after  the  examination  was 
had  and  his  testimony  was  taken  down 
and     transcribed    by   a    phonographic    re- 


porter, he  either  neglected  or  decllneJ 
to  subscribe  to  the  same,  the  reporter 
though  not  having  a  defiuite  and  welKle- 
fined  recollection  of  the  statements  so  made 
after  having  refreshed  his  recollection  as 
far  as  possible  from  the  writing,  will  be 
allowed  to  read  the  contents  of  the  notes  to 
the  court.    (Burbank  v.  Dennis,  101  Cal.  90.) 

DEPOT  ACT. 
Construction  of.  See  Harbor  Commissioaers. 


DBPUTIBS. 

Power  to  delegate  duties  to  deputy, 
flees  and  Officers,  III. 


See  Of- 


DBSCENT. 
See  £}states  of  Deceased  Persons,  IV. 

DHSCRIPTION. 

Boundaries.    See  Boundaries. 

Assessment,  description  in.  See  Taxa/tion, 
IV,  1. 

Deeds,  description  in.    See-  Deeds,  II. 

Defective  description  in  deed,  effect  of* 
See  Adverse  Possession,  22. 

Bmbezslement,  Indictment  for,  descilp- 
tlon  in.    See  Criminal  Law.  184. 

False  pretenses,  centadnty  of  in  Indict- 
ment for.    See  Criminal  Law,  216. 

Foreclosure  decree,  description  in.  See 
Mortgages,  106. 

Highways,  description  of.  See  High- 
ways, IV. 

Imperfect,  explanation  of.  See  Mbrtc:;)ges, 
20. 

Map,  description  by  reference  to.  See 
Streets,  91. 

Map  and  recotded  deed,  reference  to,  suf- 
ficiency of.    See  Homesteads,  13. 

Mortgagee,  description  in.  See  Mortgages, 
IV. 

Notice  of  lien,  suflidency  of.  See  Mechan- 
ic's Lien,  28. 

Quantity  yields  to  boundaries,  when.  See 
luxation,  10. 

Reformation  of  mortgage  as  to  descrip- 
tion.   See  Reformation  of  Contmcts,  1. 

Reference  to  exhibits  In  plead!  iijcs  f6r, 
which  controls.  See  Pleading  and  Practice, 
19. 

Summons,  description  in,  by  reference  to 
complaint.    See  Summons,  6. 

Sufficiency  of.  See  Bfertates  of  Deceased 
Persons,  64. 

Street  assessment,  description  in.  See 
Streets,  VII,  2. 

Sufficiency  of  in  writ  of  restitution.  See 
Ejectment,  12.  * 

Variance  In.    See  Executions,  12. 

DESTRUCTION. 

Evidence,  spoliation  of.    See  Evidence,  I. 
Deed,    destruction    of,    effect    of.      See 
Tmc^  and  Trustees,  13. 

DETAINER. 
See  Forcible  Entry  and  TJnlafwful  Detains. 

DEVISES. 

See  Wills. 
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DICTUM. 
See  Opinions. 

DIMINUTION  OF  RECORD. 
See  Appeals,  X,  2. 

DIRECTORIES. 
Competency  of.    See  Evidence,  11. 

DIRECTORS. 

See  Corporationfl,  VII. 

Power  to  expel  Inmate  of  pablle  institution. 
See  Blind  Asylums. 

DIRECTORY  STATUTES. 
See  Statutes,  II,  5. 

DISBARMENT. 

Attorney,  disbarment  of.    See  Attorney  and 

Client,  ni. 

DISBURSEMENTS. 
See  Oofits. 

DISCHARGE. 

Mortgage,  discharge  of.  See  Mortgaires, 
XII. 

Insotlvency,  discharge  in.  See  Bankruptcy 
and  Insolyency,  VIII. 

DISCLAIMER. 
In  suit  to  quiet  title.  See  Quieting  Title,  10. 

DISMISSAL. 

For  multifariousness.     See  Equity,  5. 

Order  substituting  guardian  is  not  a  die- 
missal.    See  Insanity,  34. 

Suit  to  foreclose  assessment,  dismissal  of 
as  to  part  is  not  a  bar,  when.  See  Streets, 
134. 

Prosecution,  dismissal  of,  on  forming  new 
county.    See  Criminal  Law,  4. 

Instruction  as  to  motion  to  dlennlss,  is  not 
Instruction  on  evidence,  when.  See  Crtm- 
inal  Law,  115. 

Judgment  on  motion  to  dismiss,  and  effect 
of.    See  Appeals,  X,  5. 

Power  to  set  aside  Judgment  of.  See 
Amendments,  5,  C. 

Order  setting  aside  foimer  Judgment  of  Is 
appealable.    See  Appeals,  14. 

Apipeal  from  order,  effect  of.  See  Appeals, 
155,  et  seq. 

Defendant  cannot  appeal  from  order  of. 
See  Appeals,  27. 

Reipleyin  suit,  dismissal  of  is  not  a  bar. 
when.    See  Replevin,  7.       * 

Appeal,  dismissal  of.    See  Appeals. 

1.  The  superior  court  has  power  to  dismiss 
an  action  therein  pending  for  want  of  prose- 
cution, and  its  a(^on  will  not  be  disturbed 
upon  appeal  in  the  absence  of  a  showing  of 
an  abuse  of  discretion.  (Hassey  y.  South 
San  Francisco  Homestead  and  Railroad  As- 
sociation, 102  Cal.  611. 

2.  The  dismissal  of  an  action  by  the  8ui>e- 
rior  court  for  want  of  prosecution  will  not 
l)e  disturbed  upon  appeal  where  it  api>ears 
tliat  the  action  had  been  commenced  more 


than  twenty  years  before  a  mo  don  to  dis- 
miss was  made,  and  that  the  motion  stood 
over  for  two  years  without  being  brought  to 
a  hearing,  although  it  is  admitted  that  the 
delay  in  bringing  the  case  to  a  hearing  was, 
during  the  first  ten  years,  by  the  consent  of, 
or  at  the  request  of,  the  defendant's  at 
torney.  (Hassey  y.  South  San  Fiancisoo 
Homestead  and  Railroad  Association,  102 
Cal.  611.) 

3.  It  is  the  right  of  parties  to  be  present 
at  the  trial  of  their  eases,  unless  such  right 
is  waived  by  voluntary  and  negligent  ab- 
sence without  reasonable  excuse;  and  a 
dismissal  on  account  of  the  absence  of  a 
plaintiff  which  involves  the  destruction  of 
his  rights  should  not  be  imposed,  unless 
Justice  clearly  requires  it.  (Jaffe  ▼.  Lillen* 
thai,  101  Oal.  175.) 

4.  An  action  may  be  dismissed  by  the  plain- 
tiff upon  the  payment  of  costs  by  entry  in 
the.cflerk*s  register;  but,  until  a  Judgment  of 
dismissal  is  entered,  the  action  is  still  pend 
ing  against  the  defendant.    (Brady  v.  Times 
Mirror  CJo.,  106  Cal.  56.) 

5.  On  the  4th  of  August,  1880,  on  the  mo- 
tion of  the  plaintiffs,  this  action  was  dis- 
missed, but  no  order  of  dismissal  was  en- 
tered at  the  time.  On  July  18,  1881,  vdthout 
notice  to  the  plainitiffs,  an  order  ws»  entered 
reciting  that  the  action  had  been  settled, 
and  directing  its  dismissal,  and  on  September 
20,  1892,  a  formal  Judgment  of  dismissal 
was  recorded.  In  February,  1803,  on  mo- 
tion of  the  plaintiffs,  the  court  set  aaide  the 
Judgment  and  order  of  July  18,  1881,  and 
entered  an  order  nunc  pro  tunc  as  of  August 
4,  1880,  reciting  that  the  action  was  dis- 
missed on  motion  of  the  plain-Qffs.  Held. 
that  the  last  order  took  effect  as  of  Au^rust 
4,  1880,  and  that  the  action  was  in  fact  not 
pending  in  July,  1881,  and  whether  the  court 
erred  in  setting  aside  the  order  of  July  18, 
1881,  or  not,  is  immaterial  to  the'defendant, 
since  he  was  in  no  way  aggrieved  thereby. 
fStoutenborough  v.  Boaixl  of  Education,  104 
Oal.  664.) 

6.  The  order  of  July  18,  1881,  not  having 
been  made  on  the  motion  of  the  plaintiffs, 
or  upon  their  written  consent,  did  not  oper- 
ate as  a  retraxit.  (Stoutenborough  v.  Board 
of  Education.  104  Cal.  664.) 

7.  Where  an  action  is  dismissed  by  tbe 
pla*intiff  of  his  own  motion,  and  without  ttie 
consent  of  the  defendant,  the  Judgment  en- 
tered upon  the  dismissal  cannot  be  regarded 
as  a  bar  to  another  action  for  the  same  pur- 
pose.   (Pierce  v.  Hilton,  102  Cal.  276.) 

DISQUALIFICATION. 

Office,  disqualification  for.  See  Offices  and 
Officers,  II. 

Trustees,  disqualification  of.  See  Swamp 
and  Overflowed  Lands,  IV,  2. 

Sheriff  is  not  disqualified  to  summon  jury, 
when.    See  Jury  and  Jurors,  8. 

Secretary  of  board  is  not  disqualified  to 
view  and  assess  land.  See  Swamp  and  Over- 
flowed Lands,  18. 

Judges,    disqualification    of.    See   Judges, 

Judges,  chnnge  of  venue  because  of  dis- 
qualification of.    See  Venue,  7. 
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DISSOLUTION. 

Oorporadoiis,  dissolution  of.  See  Corpora- 
tions, IX. 

Firm,  disBOlntloii  of.    See  Partnership,  Y. 

Attachment,  disaolutton  of.  See  Attach- 
ments, 4. 

DISTRIBUTION. 

See  Bstates  of  Deceased  Persons,  IV. 

DISTRICT  ATTORNEY. 

Prejudicial  conduct  of.  See  Orlmlnai  La/w, 
X,  5. 

Prejudicial  conduct  of  In  asking  questions. 
See  Crlmdnal  Law,  106,  106. 

Prejudicial  conducit  in  offering  evidence. 
See  Evidence,  63. 

Power  to  hire  special  counsel  to  assist 
See  Supervisors,  6,  6. 

Death  of  officer  after  qualifying  and  be- 
fore term  commences.  See  Office  and  Offi- 
cers, 24. 

Is  confined  to  commitment  in  charging 
offense.    See  Criminal  Law,  24. 

Improper  language  in  aa*gumeQt.  See  Crim- 
inal Law,  110. 

Warrant  for  Illegal  services  to  assist,  en- 
joining payment.    See  Counties,  7. 

Act  authorizing  appointment  of  deputy, 
when  iq>ecial.    See  Concrtitutional  Law,  80. 

DISTRICTS. 
School  districts.   See  Schools,  I. 

DITCHES. 
See  Watercourses,  V. 

DIVERSION. 

Water,  diversion  of.  See  Watercours»5s,  VIII. 

DIVISION. 

Property,  ddvisK>n  of  on  divorce.    S€»e  Mar- 
riage and  Divorce,  II,  4. 

DIVISION  FENCES. 

Agent  cannot  agree  as  to.  when.    See  Agen- 
cy, 12. 

DIVISION  LINES. 
See  Fences. 

DJVORCE. 
See  Marriage  and  Divorce,  II. 

DOCUMENTARY  EVIDENCE. 
See  Evidence,  II. 

DOMESTIC  RELATIONS. 

^0  Guardian  and  Ward;  Pa<rent  and  Child. 
Infancy.    See  Infancy. 

DOMICILE. 

1.  Union  of  act  and  intent  are  necessary 
to  make  a  change  of  residence;  and,  wherd 
one  has  been  in  the  state  but  three  days, 
nothing  can  be  inferred  from  his  presence 
in  jthe  state  for  so  short  a  time,  and  it  is  for 
the  court  to  derermme  from  the  whole  of  hl« 


testimony  what  his  intention  was.    (E3state 
of  Donovan.  104  Oal.  (123.) 

2.  To  constitute  one  who  has  been  a  non 
resident  of  the  state  a  bona  fide  resident  of 
this  state  there   must  be   evidence   of  an 
abandonment  of    the    domicile    in  another 
state.    (Estate  of  Donovan,  104  Cal.  623.) 

DONATIO    CAUSA   MORTIS. 
See  Gifts,  6. 

DONATIONS. 
See  Gifts. 

DRAFTS. 
See  Bills  and  Notes. 

DRAINAGE. 

Defective,  liability  for.  See  Negligence. 
415. 

Knowledge  of  defects  in  drainage  pipes. 
See  Negligence,  87. 

E>a9ement  for.    See  Easements,  19. 

Ststotes  relating  to  and  constitutionality 
of.    See  Swamp  and  Overflowed  Lands,  III. 

Repeal  of  drainage  acts.  See  Swamp  and 
Overflowed  Lands,  III. 

DRUIDS. 

Expulsion    from.    See    Unlncoiporated   As- 
sociations, 7. 

DRUMS. 

Regulating  beating^  of    drums    In  streets. 
See  Ordinances,  V,  1. 

DUE  PROCESS   OF   LAW. 

Statutes    impairing   right   to.    See    Consd- 
tutlonal  Law,  III,  1. 

DUPLICITY. 

Indictment   charging    series  of    acts.    See 
Criminal  Law,  29,  et  seq. 

DURESS. 

1.  It  is  not  legal  duress  to  threaten  to  or 
actually  take  advantage  of  the  usual  remedy 
by  suit  for  the  enforcement  of  a  debt  or 
obligation;  and  thiis  is  true  even  if  the 
cladm  be  illegal.  (Holt  v.  Thomas,  105  Cal. 
273.) 

2.  Although  money  paid  io  prevent  the 
unlawful  taking  of  property  may  be  recov- 
ered back  upon  the  theory  of  moral  duress, 
based  upon  an  unlawful  act  of  the  defend- 
ant, yet  this  rule  does  not  apply  where  no 
unlawful  act  was  committed  by  the  defend- 
ant; and  wliere  the  only  act  tlireatened  was 
the  exercise  of  a  right  conferred  by  law  upon 
defendant  as  a  mortgagee  to  foreclose  thu 
mortgage  in  the  usual  way,  resulting  in  a 
conveyance  by  the  mortgagor  of  all  the 
mortgaged  property  to  the  mortgagee,  upon 
an  agreement  for  a  repurchase,  a  voluntary 
payment  upon  and  repurchase  of  a  specified 
amount  larger  than  the  aggregate  of  prin- 
cipal and  Interest  intended  to  be  included  as 
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the  price  at  which  the  property  was  to  be 
repurchased,  made  with  full  knowledge  of 
all  the  facts,  and  without  protest,  cannot  bo 
recovered.    (Burke  v,  Gould,  106  Oal.  277.) 

DYNAMITE. 
See  Explosions. 

EASEMENTS. 

I.  Creation  of. 

II.  Particular  Easements. 

1.  Light  and  Air. 

2.  Lateral  Support. 

3.  Ways. 

4.  Drainage  or  Natural  Flow. 

II L  Right  to  Use;  Repair  of;  Alteration  in 
Use;  Interfei'ence  Wltjh. 

IV.  Conveyance  or  Extinguishment  of. 

I.  Creation  of. 

1.  As  a  general  rule,  one  who  reslB  hia 
claim  to  an  easement  on  a  verbal  contract 
alone,  unexecutted  and  nnaccon^ianied  by 
any  other  facts,  has  no  rights  thereto  which 
he  can  eivforce;  yet,  where  a  parol  license 
to  take  half  the  waters  of  a  stream  has  been 
executed,  and  investments  have  been  made 
upon  the  faith  of  it,  the  license  Is  irrevoca- 
ble.   (Smith  V.  Green,  109  Oal.  228.) 

2.  The  execution  of  a  mortgage  upon  one 
of  the  two  mining  claims  to  which  a  water 
ditch  is  an  appurtenance,  creates  potentially  a 
severanceof  the  tenements  to  which  the  ditch 
is  appurtenant,  and  where  the  ditch  crosses 
the  mortgaged  clahn  to  the  other  mining 
claim  to  which  the  ditch  is  also  appurtenant, 
and  which  is  not  included  in  the  nM>rtgage, 
an  easement  of  way  for  the  ditch  over  the 
mortgaged  claim  is  reserved  in  the  mortgage 
by  implication  of  law  in  favor  of  the  other 
mining  claim.  (Dixon  v.  Schermeier,  110 
oal.  582.) 

II.  Particular  Easements. 
1.  Light  and  Air. 

3.  The  doctrine  that  a  proprietor  of  land 
may  by  user  acquire  an  easement  over  ad- 
Joining  land  for  the  passage  of  ligiht  and  air 
does  not  prevail  in  this  country,  and  merely 
owning  the  adjoining  lot  cannot  give  the  pro- 
prietors such  an  easement.  (Western  Gran- 
ite and  Marble  Co.  v.  KnIckertxKker,  103  Oal. 
111.) 

4.  It  is  not  competent  for  the  legirtature 
to  vest  in  an  adjoining  proprietor  the  power 
to  prevent  hlsmeighbor  from  building  such 
structure  as  he  pleases,  provided  It  is  not 
a  nuiaance,  and  it  is  not  a  nuisance  merely 
because  it  obstructs  the  passage  of  light  and 
air.  (Western  Granite  and  Mai1i)le  Oo.  v. 
Knickerbocker,  103  Oal.  111.) 

2.  Lateral  Support. 

5.  A  landowner  has  an  Interest  in  the  ad- 
joining land  for  a  lateral  support  of  his  90il, 
which  Interest  Is  a  limitation  upon  the  rights 
of  the  adjoining  proprietor,  and  whoever  fle- 
prtves  him  of  this  support  of  his  land, 
otherwise  than  as  the  statute  has  prescribed, 
performs  an  unlawful  act.  (Green  v.  Bergc», 
105  Cal.  62.) 


6.  All  who  unite  in*  depriving  thje  land- 
owner of  his  interest  in  adjoining  land  for 
the  lateral  support  of  his  soil  are  wrongdo- 
ers, and  a  contractor  who  contracts  for  ex- 
cavating a  lot  without  provisions  for  sup- 
porting the  land  of  the  adjoining  lot  is 
jointly  liable  with  the  landowner  who  causes 
the  excavation  to  be  made  for  damages  caused 
by  the  falling  of  tlie  Roll  of  the  adjoining 
owner  for  want  of  support,  notwithstanding 
the  soil  did  not  fall  until  after  the  contmct 
was  completed,  and  the  grradlng  of  the  lot 
accepted  by  the  owner  of  the  graded  lot 
(Green  v.  Berge,  105  Oal.  52.) 

3.  Ways. 

Right    of    way  over    river.    See  Water- 
course, I. 
Right  of  way  for  railroad.    See  Railroads, 

I. 

Oondemnlng  riglrts  of  way.  See  Irrigation 
Districts,  IIL 

Right  of  way,  whether  a  public  use.  See 
Eminent  Domain,  3. 

Right  of  way  over  alley  laid  out  by  ^ni- 
tor.    See  Streets,  8. 

Ri^ts  of  abutting  owner  when  street 
closed.   Bee  Streets,  14,  et  seq. 

7.  In  order  to  acquire  a  right  of  way  by 
prescription  It  Is  not  necessary  that  the  ase 
should  amount  to  an  ouster  or  exclusion  of 
the  defendant  from  a  rig'ht  to  use  the  way. 
It  is  sufficient  ff  the  user  Is  hostile,  00  as  to 
be  a  trespass.  Nor  is  it  neceesary  that  the 
adverse  possessor  should  have  pedd  the  taxes 
on  the  land  affected  by  the  right  of  way, 
there  having  been  no  separate  assessment 
of  the  easement.  (Humphreys  v.  Blasin- 
game,  104  Oal.  40.) 

8.  In  an  action  to  establish  a  right  of  way 
by  prescription  where  there  Is  no  conflict  lo 
the  evidence  as  to  the  user  of  the  way  the 
question  whether  the  use  was  under  claim 
of  right  or  as  a  mere  matter  of  neighborly 
accommodation  is  for  the  jury,  or  the  court 
sitting  without  a  jury,  to  detennine  as  a 
ffect,  in  the  light  of  the  relations  oeween  the 
parties  and  all  the  surrounding  circum- 
stances. In  the  present  case  the  evidence  Is 
held  sufficient  to  warrant  the  finding  that 
the  use  was  under  a  cfalm  of  right. 
(Humphreys  v.  Blasingame,  104  Oal.  40.) 

9.  In  such  a  case  the  admission  of  evidence 
on  the  part  of  plaintiff  tending  to  show  a 
right  of  way  by  necessity,  rather  tJian 
a  right  by  prescription,  conceding  It 
to  have  been  erroneous,  is  without  preji'dice 
if  the  exclusion  of  such  evidence  would  not 
have  changed  any  finding  or  the  lesiiH  of 
the  case.  (Humphreys  v.  Blaslngnme.  104 
Oal.  40.) 

10.  Where  land  allotted  by  order  of  the 
court  in  a  proceeding?  for  partition  is  so  sit- 
uated that  one  of  the  parties  would  be  en- 
titled to  a  way  of  necessity,  if  an  allotment 
were  made  by  deed  from  all  the  other  tenants 
In  common,  the  effect  of  the  allotment  by 
order  of  the  court  is  to  create  the  way  of 
necessity.    (Blum  v.  Weston,  102  Oal.  Sf&> 

11.  It  is  unnecessary  that  there  should  be 
a  reservation  in  terms  of  a  way  of  necessity^ 
which  would  confer  no  further  right  thai» 
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would  be  conferred  by  operation  of  law 
without  those  words.  (Blum  y.  Weston,  102 
GaL  362.) 

12.  A  way  of  necessity  cannot  be  extin- 
guished so  lon^  as  the  necessity  exists;  and 
must  be  presumed  to  continue  unless  soiui; 
fact  found  by  the  court  shows  that  the 
ri^t  no  lougei*  exists;  and  a  liudiiijr 
that  a  road  was  used  across  plain- 
tifTs  land  by  special  agreement,  without 
stating  what  the  agreement  was,  is  not  in- 
consistent with  the  continuance  of  the  way 
Gt  necessity.    (Bluon  v.  Weston,  102  OaL  802.) 

13.  The  necessity  ceases  when  another  way 
has  been  acquired,  or  when,  by  the  acquisi- 
tion of  other  lands,  the  owner  oan  reach  the 
public  road  without  traversing  the  laud  of 
others.    (Blum  v.  Weston,  102  OaL  862.) 

14.  The  fact  that  a  way  might  be  aicqulred 
by  condemnation  imder  the  statute  does  not 
affect  the  right  to  a  way  of  necessity.  (Blum 
T.  Weston,  102  Oal.  862.) 

15.  It  Is  Immaterial  whether  the  owners  of 
the  land  over  which  the  way  of  necessity 
exists  have  designated  a  road  or  way;  and 
If  they  have  not,  the  owners  of  the  dominant 
estate  may  designate  It.  (Blum  v.  Weston. 
102  Oal.  862.) 

16.  Where  the  facts  found  show  that  the 
defendants  have  a  way  of  necessity,  and  are 
sufilclent  to  support  a  judgment  in  their 
favor,  findings  that  the  defendants  have  no 
right  of  way  of  necessity  or  otherwise,  and 
have  not  used  the  way  except  as  trespassers, 
are  of  conclusions  of  law,  and  a  judgment 
in  favor  of  the  plaintiffs  will  be  reversed 
upon  appeal,  and  judgment  ordered  for  the 
defendants  upon  the  facts  found.  (Blum  v. 
Weston,  102  Oal.  362.) 

Easement  by  necessity  passes  as  appur- 
tenance.   See  post,  27,  28. 

4.  Drainage  or  Natural  Flow. 

Right  to  take  waiter  is  easemen't.  See  Wa- 
tercourses, 89. 

Camlal  and  pipe  line  are  not  easement. 
See  Deeds,  28. 

Ditch  for  carrying  off  tailings.  See  Water- 
courses, 27,  et  seq. 

IHtch,  easement  in  over  land  of  another. 
See  Watercourses,  21,  et  seq. 

I^iability  of  city  for  escape  of  surface 
water.    See  Streets,  VI,  8. 

17.  The  water  upon  a  city  lot  arising  from 
rain,  or  from  any  cause  originating  on  the 
lot,  should  be  conducted  by  the  owner 
thereof,  if  he  wishes  to  have  it  removed, 
directly  from  it  to  a  sewer  or  other  place 
for  the  receipt  and  disoiharge  of  the  same, 
and  not  turned  or  led  onto  an  adjoining  lot 
without  the  consent  of  the  owner.  (Arm- 
strong V.  liuco,  102  Oal.  272.) 

18.  In  OatUfomla,  the  doctrine  of  the  clvH 
law  has  been  substituted  for  the  common- 
law  rule  as  to  the  easement  In  favor  of  the 
owner  of  an  upper  estate  to  dAscharge  sur- 
flace  waters  falling  or  accnmulathig  on  his 
higher  land  upon  or  ofver  the  lower  lands  of 
the  servient  owner,,  as  they  were  accus- 
tomed to  flow  in  a  state  of  nature,  though 
this  doctrine  has  no  application  to  lots  heid 


in  cities  and  towns,  where  changes  and  al- 
terations in  the  surface  are  essential  to  the 
enjoyment  of  such  lots.  (Los  Angeles  Cem- 
etery Assn.  V.  Oity  of  Los  Angeles,  103  Oal. 
461.) 

19.  The  easement  for  the  tailrace  of  a  hy- 
draulic mine  is  not  an  easement  for  drain- 
age within  the  meaning  of  section  2338  of  the 
Revised  StMutcs  of  the  Uriitwl  Stat-es,  »  \- 
cludlng  easements  for  drainage  from  tho 
purview  of  the  act  of  Congress;  but  Is  a 
right  to  the  use  of  water  for  mining  purposes 
and  for  the  construction  of  dlt<:hes  for  sh  :h 
purposes  within  the  meaning  of  sections  2339 
and  2340  of  said  statutes.  (Ja<x>b  v.  Day, 
111  Cal.  671.) 

20.  An  easenoent  must  be  used  in  such  a 
manner  as  to  impose  as  slight  a  burden  and 
damage  as  possible,  under  the  application  of 
the  maxim  sic  utere  tuo  ut  allenum  non 
Isedas;  but  where  a  tallmce  of  a  hydraulic 
mine  is  an  easement  upon  patented  mining 
ground,  the  fact  that  the  running  of  the 
talMngs  through  the  tailrace  In  the  ordinary 
course  of  mining  caused  a  small  portion  of 
the  ground  alongside  of  the  ditch  to  cave 
down  and  wash  away,  and  caused  the  tall 
race  to  cut  farther  into  the  bedrocK,  bat 
without  material  or  appreciable  injury  to 
plaintiff,  the  rule  de  minimis  applies,  and 
the  owner  of  the  patented  ground  is  not  en- 
titled to  an  InjunctiocL  (Jacob  v.  Day,  111 
Oal.  571.) 

III.  Right  to  Use;  Repair  of;  Alteration  in 
Use;  Interference  With. 

Abandonment  of.    See  Railroads,  2. 

21.  The  owner  of  the  easement  has  sec 
ondary  easementts,  such  as  the  right  to  enter 
upon  the  servient  tenement  and  make  re- 
pairs, and  to  do  such  things  as  are  neces- 
sary for  the  full  exercise  of  the  right;  but 
these  secondary  easements  can  be  exercised 
only  when  necessary,  and  In  such  a  reason- 
able manner  as  not  to  needlessly  increase  the 
burden  upon  the  servient  tenement,  and  the 
easement  does  not  give  its  owner  the  right 
to  commit  a  trespass  upon  the  servient  ten- 
ement, or  to  exercise  the  easement  to  suit 
his  own  pleasure.  (Joseph  v.  Ager,  108  Cal. 
517.) 

22.  The  owner  of  an  easement  cannot 
change  its  character,  or  materially  increase 
the  burden  upon  the  servient  estate,  or  in- 
juriously affect  the  rights  of  otner  persons: 
but,  within  the  lim'tts  named,  he  may  muiie 
refpairs,  improvements,  or  changes  that  do 
not  affect  its  substance.  (Burrls  v.  People's 
Ditch  Co.,  104  Oal.  248.) 

23.  Where  the  owner  of  the  easement  com- 
mits a  trespass  upon  the  servient  tenement, 
and  attempts  to  change  the  servitude  in  an 
Improper  manner  bj  the  extension  of  a  ditch 
thereupon  without  right,  and  without  the 
consent  of  the  owner,  the  servient  owner  has 
the  privilege  of  taking  the  remedy  into  his 
own  hands,  and  may  fill  up  the  extension  of 
the  ditch.    (Joseph  v.  Ager,  106  Oal.  517.) 

24.  Where  the  court  finds  the  existence  of 
the  right  of  way  and  the  nature  and  extent 
of  an  easement  to  which  the  plaintiff  is  en- 
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titled  for  the  purpose  of  transporting  water 
across  the  land  of  defendants,  and  that  the 
defendants  interfered  with  plaintifr.  in  the 
enjoyment  of  his  easement,  and  by  the  de- 
cree he  was  given  all  the  relief  to  which  he 
was  entitled,  which  adjudged  him  to  haye 
no  right  to  build  any  dam  upon  the  defend- 
ant's land,  the  fact  that  the  court  also  found 
that  his  crops  would  suffer  damage  from  in- 
terference with  the  relaying  of  his  water- 
pipes  along  his  right  of  way,  and  rebuilding 
his  dam  at  the  point  of  diversion,  is  not 
ground  for  a  reversal  of  the  judgment;  bu^, 
BO  far  as  concemB  any  damage  to  his  crops 
from  the  construction  of  the  dam  upon  de- 
fendant's land,  the  interference  of  the  de- 
fendants therewith  was  damnum  absque  in- 
juria, of  which  the  plaintiff  has  no  just 
cause  to  complain.  (Mesnager  v.  Engle- 
hardt.  108  Oal.  68.) 

IV.  Conveyance  or  Extinguishment  of. 

25.  A  right  of  way,  through  one  of  the  ser 
Yitudes  in  gross  mentioned  in  section  802  of 
the  Civil  Code,  Je  tranflfeKible  as  property 
under  section  1044  of  the  Civil  Code,  and 
though  servitudes  merely  in  gross  were  not 
assignable  at  common  law,  they  are  assign- 
able as  property  under  section  1044  of  tha 
Civil  Code.  (Fndickar  v.  Bast  Riverside  Ir- 
rigation Dist.,  100  OaL  29.) 

26.  The  easemf»nt  of  a  way  of  necessity, 
resulting  by  operation  of  law  from  the  fact 
that  a  parcel  of  Iftnd  is  cut  off  from  the 
county  road  by  other  subdivisions  of  the 
original  tract,  attaches  to  that  parcel  as  an 
appurtenance,  and  passes  with  each  succes- 
sive transfer  of  title,  whether  such  transfer 
is  by  deed  or  by  sale  under  execution, 
<Blum  V.  Weston,  102  Cal.  862.) 

27.  If  an  easement  becomes  appurtenant  to 
an  estate,  it  follows  every  iwirt  of  the  es- 
tate into  whosesoever  hands  the  same  may 
come  by  purchase  or  deocent!  (Currier  v. 
Howes,  103  Cal.  431.) 

28.  Wl^ere  the  owner  of  land  to  which  a 
right  of  way  is  appurtenant  .sells  or  devises 
it  in  separate  parcels  to  different  persons 
each  of  such  persons  acquires  a  right  of  way 
as  appurtenant  to  his  particular  part  of  the 
land.    (Currier  v.  Howes,  103  Oal.  431.) 

29.  Where  a  ditch  is  appurtenant  to  two 
mining  claims,  a  mortgage  is  executed  on 
one  of  the  claims.  A  subsequent  mortgage 
of  the  other  mining  claim  covers  the  ease- 
ment reserved  by  implication  of  law  in  tht- 
former  mortgage;  and  in  a  suit  to  foreclose 
the  former  mortgage  the  subsequent  morr- 
gagee  may  assert  a  lien  on  the  easement  of 
way  for  the  ditch  over  the  first  mortgaged 
claim;  but  by  disclaiming  any  interest  in 
the  land  which  is  the  subject  of  that  suit, 
the  judgment  of  foreclosure  of  the  prior 
mortgage  founded  on  such  disclaimer,  and 
the  sale  and  deed  thereunder,  extinguishes 
the  lien  of  the  subsequent  mortgagee  on 
every  part  of  the  first  mortgaged  claim,  in- 
cluding the  easement  of  way  and  the  section 
of  the  ditch  lying  above  that  claim  which,  as 
an  appurtenance  thereof,  was  included  in 
the  disclaimer;  and  a  purchaser  at  a  sale 
under  foreclosure  of  the  second  mortgage 


acquires  no  interest  in  the  ditch  beyond  thp 
boundary  of  the  claim  subeequeutly  mort 
gaged.    (Dixon  v.  Schermeier,  110  OaL  582.1 

SO.  When  the  owner  of  the  land  over 
which  the  ditch  passes  becomes  the  owner  of 
the  ditch,  the  servitude  is  extinguished  by 
unity  of  title  during  the  time  that  such 
unity  of  title  may  continue.  (Dixon  y.  Scher- 
meier, 110  Oal.  582.) 

31.  Where  an  easement  is  acquired  by 
deed  no  length  of  time  of  mere  nonoser  will 
operate  to  impair  or  defeat  the  right;  and 
nothing  short  of  a  use  by  the  owner  adye?s^ 
to  the  enjoyment  of  the^  easement,  for  the 
space  of  time  requisite  to  create  a  presdp- 
tive  ight,  win  restore  the  right  granted. 
(Currier  v.  Howes,  103  CaL  431.) 

32.  Section  811  of  the  Civil  Code,  which 
provides  that  when  a  servitude  is  acquired 
by  enjoyment,  disuse  thereof  by  the  owuei 
of  the  servitude  for  the  period  prescribed 
for  acquiring  title  by  enjoyment  extinguishes 
the  servitude,  deale  only  with  the  extin- 
guishment of  servitudes  resting  upon  pre- 
scriptive right,  and  not  of  one  conferred  by 
express  grant  from  the  United  States  to  a 
prior  appropriator.  (Smith  v.  Hawkins,  HO 
Cal.  122.) 

Extinguishment  of  way  by  necessity.  See 
ante,  12,  13. 
Power  to  revoke  right.    See  ante,  I. 

EDUCATION. 

See  Schools. 
Board  of,  powers  ol.   See  San  Francisco. 
7. 

Kindergarten,  power  to  establish.  See 
San  Jose,  1. 

EEL  RIVER. 

South  fork  of  is  not  a  navigable  stream. 
See  Watercourses,  3. 
Right  of  fishing  in.    See  Waterconrses,  7. 

EJECTMENT. 

Adjoining  owner  cannot  maiutaln  eject- 
ment  against  railroad.  See  Railroads,  17; 
Streets,  1. 

Common  grantor  alleging  title.    See  Title. 

Judgment  quieting  title  as  bar  to  eject- 
ment.   See  Judgments,  40. 

Failure  to  prove  title.  See  San  Francisco. 
14. 

Statute  of  limitations  does  not  affect  eject- 
ment based  on  patent.  See  Statute  of  Lim- 
itations, 4. 

Effect  of  reversal  of  order  for  writ  of 
restitution.    See  Appeals,  XII. 

Appeal  after  restitution,  appellant  not  en- 
titled to  be  restored.    See  Appeals,  153. 

1.  In  an  action  of  ejectment,  the  posses- 
sion of  the  land  in  controversy  by  the  plalQ- 
tilf  prior  to  the  intrusion  of  the  defendant 
is.  in  the  absence  of  any  evidence  in  support 
of  the  defendant's  right  to  the  posseislo*!, 
sufficient  to  authorize  a  judgment  of  recov 
ery.    (Goodwin  v.  Scheerer,  106  Cal.  690.) 

2.  Prior  possession  is  sufllcient  ground  for 
the  maintenance  of  an  action  of  ejectment 
n?n  inst  a  naked  trespasser.  (Shanahan  v. 
Tomlinson,  103  Cal.  80.) 

3.  When  the  evidence  for  the  plaintiff  in 


EJECTMENT— ELECTION. 


173 


an  action  of  ejectment  tends  to  prove  prior 
actual  possession  of  the  demanded  prem- 
ises by  the  plaintiff,  such  prior  posseBSlon  in 
prima  facie  evidence  of  plaintiff's  title,  as 
against  an  intruder,  who  shows  no  bettar 
right;  and  it  is  improper  to  grant  a  nonsuit 
in  such  case.  (Zilmer  v.  Gerichten,  111  GaL 
73.) 

4.  The  provision  of  section  325  of  the  Code 
of  Civil  Procedure  relating  to  the  payment  of 
taxes  by  one  claiming  title  to  land  by  ad- 
verse possession  applies  only  to  a  case  in' 
which  there  is  a  contest  between  the  holder 
of  the  legal  title  and  a  party  claiming  pos- 
session for  five  years  adversely  to  sueb  legal 
title,  and  does  not  apply  to  a  case  where  a 
plaintiff  in  an  action  of  ejectment  is  simply 
protecting  his  possession  against  one  who 
entered  thereon  without  right  or  titU» 
(Shanahan  v.  Tomlinson,  103  Oal.  80.) 

5.  Where  a  complaint  in  ejectment  alleges 
that  the  plaintiff  is  seised  in  fee  simi)le  of 
the  demanded  premises,  and  that  the  de- 
fendant is  in  the  unlawful  and  wrongful 
possession  there<tf,  and  wrongfully  with- 
holds the  possession  from  the  plaintiff,  upon 
an  answer  not  denying  the  seisin  of  the 
plaintiff,  or  the  possession  by  himself,  but 
merely  denying  that  his  possession  and  with- 
holding is  wrongful  or  unlawful,  the  con- 
clusion of  law  follows  that  the  plaintiff  i« 
entitled  to  the  possession  of  the  land.  (F.  A. 
Hihn  Go.  v.  Flecliner,  106  Gal.  95.) 

6.  The  denial  in  the  answer  that  plain: ifl 
had  been  damaged,  without  a  denial  of  the 
alleged  value  of  the  rents  and  profits  of  the 
land,  raises  no  issue  of  fact,  and  Is  only  the 
denial  of  a  legal  conclusion.  (F.  A.  Hihn 
Co.  V.  Fleckner,  106  Gal.  95.) 

7.  Where  prima  facie  legal  title  is  shown 
in  the  plaintiff,  such  as  would  protect  the  de- 
fendant'If  Judgment  were  obtained  upon  it. 
if  the  defendant  claims  another  to  be  the 
real  owner,  he  must  support  his  right  to 
make  that  claim  by  showing  that  he  hav 
some  equity  or  defense  against  the 
real  owner  which  he  cannot  maintain 
against  the  prima  facie  legal  owner.  (Glsel- 
man  v.  Starr,  106  Oal.  651.) 

8.  In  an  action  of  ejectment  brought  by  a 
plaintiff  claiming  title  under  an  execution 
sale,  where  the  defendant  offers  evidence 
of  a  sale  and  sheriff's  deed  under  the  fore- 
closure of  a  mortgage,  for  the  purpose  of 
showing  that  the  sale  which  the  plaintiff 
claimed  as  the  basis  of  his  title  had  been  ex- 
tinguisheil  'thereby,  the  plaintiff  cannot  offer 
in  evidence  a  deed  to  him  or  the  title  undor 
foreclosure  sale,  executed  subsequently  to 
the  commencement  of  the  action,  and  it  's 
error  to  admit  such  deed  in  evidence.  (Rob- 
inson V.  Thornton,  102  Oal.  675.) 

9.  The  plaintiff  in  ejectment  is  enti'tled  to 
recover  from  a  defendant  only  the  value  of 
the  use  and  occupation,  and  is  not  entitled 
to  the  fruits  of  the  land,  nor  can  he,  after  he 
has  established  his  right  to  the  possession, 
recover  the  fruits 'of  the  land  from  one  who 
has  purchased  them  from  the  defendant 
while  in  adverse  possession.  fJohnston  v. 
Fish,  105  Gal.  420.) 

10.  Where  the  complaint  alleges  the  an- 


nual value  ol  the  rents  and  profits  or  the 
land,  and  no  issue  is  taken  upon  the  allega- 
tions, the  damage  to  the  plaintiff  is  properly 
determined  by  a  computation  of  the  value 
alleg**<1  during  the  ixnMod  of  the  withholding 
of  the  land  by  the  defendant,  down  to  the 
time  of  rendering  Judgment.  (F.  A.  Hihn 
Go.  V.  Fleckner,  106  Cal.  95.) 

11.  In  an  ordinary  action  of  ejectment  the 
relief  to  be  given  is  the  same  as  that  In  any 
other  action  of  ejectment  notwithstandla'4 
the  plaintiff's  title  derived  through  a  pur* 
cha^e  under  the  foreclosure  of  a  mortgage; 
and  the  plaintiff  is  not  entitled  In  the  action 
of  ejectment  to  the  same  relief  as  if  a  writ 
of  assistance  had  been  asked  for  under  tha 
decree  of  foreclosure.  (Hyde  v.  Boyle,  105 
Gal.  102.) 

12.  A  description  which  will  enable  the 
officer  executing  a  writ  of  restltutlan  to 
clearly  identify  the  premises  is  suflOcienc; 
and  a  writ  describing  the  land  by  reference 
to  a  "dweUing^house,  honey-house,  and 
chicken-house  thereon,"  as  matter  of  law 
covers  the  land  on  which  they  are  situated 
nonvithstanding  nn  erroneous  description 
by  government  subdivisions.  (Burnham  v. 
Stone,  101  Gal.  164.) 

13.  A  constable  and  his  posse  executing  a 
writ  of  restitution,  have  a  right  to  regard  a 
description  of  the  premises  by  survey  as 
erroneous,  and  to  execute  it  upon  the  prem 
ises  ideutified  by  the  buildings  thereon,  and 
are  protected  by  the  writ  against  any  action 
for  a  death  Justifiably  caused  in  its  enforce- 
ment.   (Buruham  v.  Stone,  101  Oal.  164.) 

HLEXynON. 

What  constitutes.    See  Sales,  22. 

Compelling,  when  improper.  See  Broker?. 
10. 

Plaintiff  not  put  to,  when.  See  Pleading 
and  Practice,  23. 

When  binding.  See  Estates  of  Deceased 
Persons,  26. 

Time  of,  allegation  of.  See  Bills  and  Notes. 
41. 

Assessment,  election  to  proceed  by  ac- 
tion.   See  Corporations,  88. 

Assignee,  election  of  is  not  JudlclaL  See 
Bankruptcy  and  Insolvency,  25. 

Assignee  in  insolvency,  election  of.  See 
Bankruptcy  and  Insolvency,  26. 

Goriwnation,  election,  as  to  venue  of  ac- 
tion against.    See  Venue,  4. 

Fraud,  ♦^lection  of  remedies  wh<*rt»  party 
defrauded.    See  Fraud,  6. 

Fraud  of  promoter,  election  of  remedy. 
See  Corporations,  I. 

Undue  influence,  election  of  remedy.  See 
Fraud,  1,  8. 

Officer,  election  of  remedies  to  compel  pay- 
ment of  salary.    See  Offices  and  Officers,  17. 

Passenger  wrongfully  expelled  from  train, 
election  of  remedies.  See  Common  Carriers, 
12. 

Replevin,  dismissal  of,  remedies,  election 
of.    See  Replevin,  14. 

Seller  electon  of,  where  buyer  repudiates 
contract.    See  Sales,  34. 

Where  one  purchasing  property  on  install- 
ments defaults  in  payment.    See  Sales,  21. 
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Widow's  under  will.    See  Wills,  VIII,  5. 

1.  When  two  iBoonstoteot  remedies  are 
open  to  a  person  he  miuM  elect  whi<rh  he 
will  pursue,  and,  haying  elected  one',  he  is 
debarred  from  the  other.  (Parke  and  lAcy 
Co.  V.  White  River  Lumber  Oo.,  101  Oal.  87.) 

2.  A  right  to  elect  between  remedies  which 
is  conferred  u|K>n  the  condition  of  relin- 
<iuishing  one  of  the  remedies  by  aome  posl- 
tlTe  act  must  be  exercised  while  both  of  the 
remedies  are  open,  and,  unless  there  Is  a 
nemedy  to  relinquish,  there  is  no  place  for 
an  election.  (San  Bernardino  Investment 
Go.  V.  Merrill,  108  Gal.  490.) 

8.  Where  the  conductor  of  a  baseball  park 
gave  a  bond  of  indemnity  with  sureties  for 
the  amount  of  the  note  and  Interest  upon 
his  failure  to  comply  with  his  contract,  and, 
after  partially  complying  with  it,  abandoned 
the  enterprise  and  forfeited  his  lease,  the 
street  railway  company  may  elect  either  to 
sue  him  for  the  profit  it  would  have  made 
by  performance  of  the  agreement,  or  to  sue 
him  and  his  sureties  upon  the  oontract  of 
indemnity  for  the  amount  of  the  note  and 
intereet.  (Temple  Street  Gable  Ba/ilway  v. 
Hellman,  108  OaL  634.) 

4.  Where  a  note  gives  to  the  holder  an  op- 
tion either  to  claim  compound  int^reet  upon 
interest  not  paid  when  due,  or  to  claim  the 
whole  amount  of  principal  and  interest  as 
Immediately  due  and  payable,  without  no- 
tice, the  holder  of  the  note  has  a  reasonable 
time  after  a  default  in  payment  of  intecesi: 
in  which  to  make  his  election,  and  it  cannot 
be  held  as  a  m&tter  of  law  that  fifty-nine 
days  is  an  unreasonable  time  within  which 
to  make  the  election.  (Fletcher  v.  Dennison, 
101  OaL  292.) 

5.  In  an  action  for  damages  for  alleged 
breach  of  a  contract  to  deliver  water  for  ir- 
rigation, the  plaintiff  is  not  required  to  elect 
between  counts  for  damages  for  deprivation 
of  water  under  the  contract  a^jd  for  money 
expended  in  proctfring  water  from  another 
source;  and  evidence  is  admissible  under 
both  counts.  (Bean  v.  Stoneman.  104  Oal. 
49.) 

ELBOTION  COMMISSIONERS. 

Powers  of.    See  San  Francisco,  3. 

ELECTIONS. 
I.  Residence  of  Voters. 
II.  Publishing  Lists  of  Nominations. 

III.  Officers  of  Election. 

IV.  Holding  of. 
V.  Ballots. 

VI.  Canvassing  Votes. 
VII.  Contest. 
VIII.  Primary  Elections. 

Merely  balloting  does  not  constitute  an 
el(^et1on.    See  Schools,  19,  20. 

Bonds,  election  for.    See  Bonds,  II,  1. 

I ncorpo ration  of  city,  election  for.  See 
Municipal  Corporations,  I. 

Irrig-ation  bonds,  election  for.  See  Irriga- 
tion Districts,  II. 

Officors,   eloction   of.     S(^  Oflfice.s  aiul   Of- 

♦1(  (MS.    I. 


OfRcere  of  corporations,  election  of.  Sea 
Corporations,  VII,  1. 

School  elections.    Se<?  Schools,  VI. 

Registrar  of  San  Francisco.  See  San  Fran- 
cisco, I. 

€reaeral  Section,  provision  for  subminloa 
of  question  at,  what  satlfles.  See  Munici- 
pal Corporations,  13. 

Special,  what  is.    See  CouAtles,  9. 

County  clerk  cannot  bind  county  by  con- 
tract to  print  great  register.  See  Oounty 
■  Clerk,  1. 

"Majority  of  electora  voting"  meaning  of. 
See  Municipal  Corporations,  14. 

Grimes  against.    See  Criminal  Law,  XI,  & 

Purity  of  election  law,  privilege  of  wit- 
nesses under  and  duty  to  testify.  See  Wit- 
nesses, II. 

False  swearing  in  affidavit  before  regis- 
trar is  perjury.    See  Criminal  Law,  829. 

I.  Residence  of  Vetera. 

1.  The  fourth  section  of  the  second  a«*ticle 
of  the  «tate  constitution,  which  provides  ttMLi 
'*for  the  purpose  of  voting -im>  person  shall  be 
deemed  to  have  gained  or  lost  a  residence 
by  reason  of  his  presence  or  absence  while 
employed  in  the  service  of  the  United  States, 
nor  while  engaged  in  the  navigation  ot  the 
waters  of  this  state,  or  of  the  United  States 
or  of  the  high  seas,  nor  while  a  student  at 
any  seminary  of  learning,  nor  while  kept  at 
any  almshouse  or  other  asylum  at  public  ex- 
pense, nor  while  confined  in  any  public 
prison,"  does  not  preclude  the  gaining  of  a 
residence  for  the  purpose  of  voting,  by  sol- 
diers, college  students,  or  inhabitants  of  a 
Veterans'  home  or  infirmary,  upon  prooif  of 
their  iutention  to  acquire  a  domicile  in  tiie 
county  of  which  they  are  the  inhabitants. 
(Stewart  v.  Kyser,  105  OaL  459.) 

II.  Publishing  Lists  of  Nominations. 

2.  Section  1194  of  the  Political  Code,  rea- 
Ronably  construed,  contemplates  only  the  pub- 
lication of  one  general  list  of  all  nominations 
upon  which  the  people  of  the  county  will  be 
called  to  exercise  their  choice,  and  not  a  copy 
fac  simile  of  the  official  ballot,  nor  the  publl 
cation  of  separate  lists  of  the  nomlnatlonfi, 
each  complete  in  itself  for  each  of  the  politi- 
cal subdivisions  of  the  county  having  oflace.<i 
to  fill;  each  list  containing,  besides  the  nameis 
of  those  nominated  for  state  and  county 
offices,  only  the  names  of  the  district  or 
township  nominees  in  the  county  to  be  voted 
for  In  a  particular  district  or  township; 
and  the  proprietor  of  a  newspaper  cannot 
recover  for  the  printing  of  such  separafe 
lists.  (Johnson  v.  County  of  Yuba,  108  Oal. 
538.) 

3.  The  publication  of  the  list  of  nomina- 
tions provided  for  in  section  1194  of  the  Po- 
litical Code  Is  a  part  of  the  county  adver- 
tlalnpT,  and  the  cost  of  It  is  a  county  charge. 
(Johnson  v.  County  of  Yuba,  103  Oil.  5S8.) 

4.  In  an  action  to  recover  for  county  <id- 
vertlsing  for  publication  of  the  lists  of  nom- 
inations. It  ifl  not  a  crroxmcl  of  demurrer  that 
it  is  not  allcprod  that  there  was  money  in 
the  county  troasiiry  to  meet  the  demand. 
nor  that   the    alloT^'ance    of    the    demand 
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4igaiii6t  the  county  wauJd  not  exceed  th«¥ 
limit  of  liability  which  the  county  was  au- 
thorized to  contract  for  the  fiscal  y*iar,  Irot 
fluch  matter,  If  It  exists,  is  i^urely  matter  of 
defense.  (Johnson  v.  CX>unty  of  Yuba,  lOh 
Gal.  538.) 

Ill   Officers  of  Blectlon. 

£nectloD  commission,  act  relating  to  Ui 
T0l<d.    See  Constitutional  Law,  85. 

5.  If  the  requisite  number  ot  inspectors. 
Judges,  and  clerks  of  election  was  not  ap 
pointed,  the  presumption  is,  in  the  absence 
^f  a  showing  to  the  contrary,  that  the  defi- 
ciency was  supplied  by  the  electors  present 
at  lihe  time  of  opening  the  poHs.  (People  ex 
reL  Brown  v.  Union  High  School  District  of 
Solano  Ck)unty,  101  Oal.  655.) 

IT.  Holding  of. 

School,  notice  of,  when  Improper.  See 
Schools,  24. 

School,  how  conducted.    See  Schoojs,  28. 

Departure  from  statute  as  to  opening  of 
polls  Invalidates  election.  See  Irrigation 
Districts,  14. 

Notice  of,  who  to  give  and  direct.  See  Mu- 
nicipal Oorporations,  6. 

6.  While  the  time  and  place  of  holding  an 
election  are  of  substance  and  mandatory, 
and  must  be  complied  with,  and  even  di- 
rectory proTisions  cannot  be  so  grossly  de- 
parted from  as  to  make  It  impossible  or  ex- 
tremely difficult  to  determine  whetber  the 
fraud  has  been  committed,  or  anything 
-done  which  would  affect  the  result,  yet,  as 
a  general  rule,  the  provisions  for  conduct- 
Ing  an  election*  which  are  directory  In  {heir 
character,  will  not  be  literally  enforced, 
where  their  nooobservaince  has  occasioned 
no  injury.  (Atkinson  v.  Lorbeer,  111  Oal. 
419.) 

7.  There  must  be  a  reasonable  observanci* 
of  all  the  prescribed  conditions  for  the  hold- 
ing of  an  election,  including  not  only  man- 
datory provisions,  but  also  the  essential 
terms  of  directory  provisions,  and  it  is  not 
sufficient  to  show  that,  from  the  failure 
substantially  to  comply  with  the  statute,  no 
fraud  or  injury  was  involved  or  resulted  in 
the  indiyidual  case.  (Tebbe  v.  Smith,  106 
Cal.  101.) 

8.  The  rule  that  departure  from  di- 
rectory  provisions  will  not  render  an  elec- 
tion void  In  the  absence  of  a  showing  that 
the  result  of  the  election  has  been  changed, 
or  the  rights  of  the  voters  injuriously  affect- 
ed, applies  only  to  minor  and  unsubstantial 
departures  from  directory  provisions;  but 
there  may  be  such  radical  omissions  and 
failures  to  comply  with  the  essential  terms 
of  directory  provisions  as  to  lead  to  the  con- 
clusive presumption  that  injury  must  have 
followed.    (Tebbe  v.  Smith,  108  Oal.  101.) 

9.  Where  the  polls  at  an  election  precinct 
were  not  opened  until  nearly  10  o'clock, 
and  an  adjournment  was  made  at  noon, 
and  the  ballot-box  was  taken  by  one  of  the 
election  officers  and  left  on  the  table  whil« 
eating  dinner,  and  the  ballots  and  other 
election  materials  were  left  in  the  poll 
room  In  the  presence  of  bystanders  during 


the  adjournment,  the  inrovlsions  of  the  law 
axe  substantially  violated  and  the  vote  of 
the  precinct  is  void,  and  the  votes  cast 
thereat  should  be  rejected.  (Tebbe  v. 
Smith,  106  C^L  101.) 

y.  Ballots. 

Identlflcaitton  and  authentication  of  bal- 
lot   See  Appeals,  121« 

Ballots,  presumpt&oa  as  to  oondktion  of. 
See  Appeals,  118. 

10.  The  provision  of  the  election  law  re 
quiring  the  voter  to  mark  his  baUod  by 
means  of  a  stamp,  by  putting  a  cross  oppo* 
site  the  name  of  each  candidate  thereon  for 
whom  he  intends  to  vote,,  is  mandatory. 
(Lay  y.  Parsons,  104  Oal.  061.) 

11.  A  ballot,  stamxKd  at  the  proper  placo 
with  the  official  stamp,  but  having  the 
cross-nnTks  blurred,  Is  valid,  and  should  be 
counted,  as  should  also  a  ballot  on  which 
the  cross-marks  extended  slightly  below  the 
line.  (People  ex  rel.  Beasley  v.  Town  of 
Sansallto,  106  Oal.  500.) 

12.  The  statutory  provlsionB  as  to  the 
marking  of  ballots  are  in  their  nature  man- 
datory; but  all  statutes  tending  to  limit  the 
citizen  in  the  exercise  of  the  right  of  suf 
frage  should  be  liberally  construed  in  his 
favor,  and  In  our  statutes  there  is  no  man- 
datory provision  requiring  the  voter  to 
mark  the  cross  In  the  square  to  the  right  of 
the  candidate's  name,  but  he  Is  required 
only  to  mark  a  cross  after  the  name  of  the 
person  or  persons  for  whom  he  intends  to 
vote,  and  when  he  has  done  so  he  has  com- 
plied with  the  mandatory  provisions  of  the 
law,  and  it  is  not  an  essential  prerequisite 
to  the  marking  of  a  legal  ballot  that  the 
marking  be  done  in  the  square  to  the  right 
of  the  name.  (Tebbe  v.  Smith,  108  Cal.  101.) 

13.  Section  1215  of  the  Pollllcal  Ctode,  in 
forbidding  marks  which  may  serve  to  dls^ 
tingulsh  the  ballots,  does  not  include  the 
cross  legally  placed  upon  the  ballot,  and 
when  a  legal  mark  is  placed  upon  the  bal- 
lot in  a  legal  place,  whether  at  the  right  of 
the  name  or  in  the  square,  the  ballot  can- 
not be  rejected  because  the  mark  as  placed 
may  serve  some  ulterior  purpose  to  distin- 
guish the  ballot  (Tebbe  v.  Smith,  108  Oil. 
101.) 

14.  Where  a  letter  Is  written  in  pencil  In 
a  blank  space  left  for  the  initial  of  a  name, 
though  it  may  have  been  the  Intention  of  the 
voter  to  write  a  name,  and  he  may  hav» 
abandoned  his  Intent  after  setting  down  an 
initial  letter;  yet  the  mark  being  one  having 
no  lawful  right  on  the  ballot,  and  one 
which  could  serve  as  a  difirtinguishing  mark, 
it  renders  the  ballot  void,  his  only  remedy, 
having  Improperly  marked  the  ballot,  be- 
ing to  call  for  the  issuance  to  him  of  a  freth 
ticket.    (Tebbe  v.  Smith,  108  Oal.  101.) 

15.  Where,  upon  all  the  ballots  cast  in  a 
precinct,  a  name  appeared  written  In  the 
blank  space  under  the  office  ,of  Justice  of 
the  peace,  which  was  done  by  the  same  per- 
son, and  there  was  but  one  person  in  th«^ 
precinct  lawfully  assisted  In  the  making  of 
his  ballot  under  the  provisions  of  section 
1208  of  the  Political  Code,  and  it  does  not 
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appear  whether  the  writing  was  upon  the 
tickets  when  they  were  put  Into  the  voters' 
hands.  It  must  be  presumed  that  the  puWc 
officers  did  their  duty,  and  put  legal  ticket* 
into  the  hands  of  the  electors,  and  that  the 
writing  was  afterward  put  ufK/n  them,  and, 
in  the  absence  of  proof  removing  the  ob- 
jection, all  the  ballots  other  than  the  ballot 
of  the  voter  lawfully  assisted,  should  be  re- 
jected as  void.  (Tebbe  v.  Smith,  108  Oal. 
101.) 

16.  In  an  election  to  determine  as  to  the 
incorporation  of  a  town,  official  ballots  de- 
posited in  the  ballot-box,  without  any 
marks  thereon  to  indicate  the  elector's  wish 
in  any  particular,  are  not  to  be  deemed  as 
"votes  cast"  In  any  sense.  (People  ex  rel. 
Beasley  v.  Town  of  Sausallto,  106  Cal.  500.) 

17.  In  such  election  a  ballot  marked  with 
a  lead  pencil  and  not  with  the  official  stamp 
is  invalid,  and  sliould  not  be  counted;  and 
so  also  as  to  a  ballot  which  had  no  mark  of 
any  kind,  except  that  at  the  bottom,  en- 
tirely below  all  the  printed  matter,  it  ha«l 
the  words  "against  incorporation"  written 
with  a  pencil.  (People  ex  rel.  Beasley  v. 
Town  of  Sausallto,  106  Oal.  500.) 

18.  The  requirements  of  the  statute  as  to 
the  mode  of  preservation  of  ballots  are  con- 
strued as  directory  merely,  the  object  look 
ed  to  being  the  preservation  inviolate  of 
the  ballots,  and,  if  this  is  established,  they 
cpnnot  be  rejected  merely  because  the  pre- 
cise mode  of  reaching  it  has  not  been  fol- 
lowed.   (Tebbe  v.  Smith,  108  OaL  101.) 

Preservation  of  and  tampering  with  Dal- 
le ts,  evidence  as  to.    See  post,  VII. 

VI.  Canvassing  Votes. 

Declaring  and  entering  results,  whet  Is 
not.    See  Irrigation  Districts,  15,  16. 

19.  Under  the  statute  of  1883,  page  98,  a 
beard  of  supervisors,  in  canvassing  the 
votes  ^ven  at  an  election  called  bo  det^r- 
IT. .re  whether  or  not  a  town  should  be  in- 
corporated, need  not  actually  count  the  bal- 
lots; it  is  sufficient  if  it  canvass  the  return? 
(People  ex  rel.  Beasley  v.  Town  of  Sausa- 
lito,'  106  Cal.  500.) 

20.  After  the  canvass  the  board  entered 
an  order  on  its  minutes,  which  showed  thut 
votes  were  cast  as  follows:  "For  Incorpo- 
ration received,  one  hundred  and  twenty- 
eight  votes;  against  incorporation  received, 
one  hundred  and  five  votes";  and  then,  af- 
ter a  showing  of  certain  votes  for  officer's, 
there  was  thits  statement  in  the  order:  "To- 
tal votes  polled,  two  hundred  and  sixty 
six."  TTeUl.  That,  in  an  action  attacking 
the  validity  of  the  incorporation,  any  un- 
certainty arising  from  the  statement  as  to 
the  number  of  votes  "polled"  might  be  ct- 
plained  by  showing  the  real  tacts  upon  a 
jidlclal  count  of  the  ballots.  (People  ex  rol. 
Beasley  v.  Town  of  Sausalito,  106  Cal.  500.) 

21.  An  Irregularity  of  an  election  board  In 
not  proceeding  immediately  to  canvass  the 
votes  when  the  polls  were  closed,  and  in  ex- 
cluding all  but  two  bystanders  while  prei>- 
arations  were  being  made  for  the  tallying 
during  the  absence  of  one  of  the  judges  of 
the  election  for  a  half-hour  after  the  polb; 


were  closed,  and  in  waiting  for  his  returo 
before  the  tallying  was  proceeded  witfi, 
when  other  bystanders  were  admitted,  is 
not  such  malconduct  as  will  vitiate  the  vo*'c 
of  the  precinct,  where  it  affirmatively  ap 
pears  by  the  testimony  of  the  officers  of  the 
election,  and  the  finding  of  the  court  in  ac- 
cordance with  their  testimony,  ttiat  every - 
thing  was  done  in  good  faith,  and  that  no 
fraud  was  committed.  (Atkinson  y.  Lor- 
beer,  111  Cal.  419.) 

VII.  Contest. 

Contest,  identifying  and    certifying    bai 
lots.    See  Appeals,  116,  et  seq. 

22.  The  right  to  contest  an  election  is 
purely  statutory,  and  must  be  determined 
by  the  terms  of  the  statute;  nor  is  it  given 
merely  to  enable  a  candidate  to  vlnSca.s 
his  rights,  but  is  given  to  any  elector;  a^d 
public  policy  requires  that  it  should  be  ia- 
augumted  speeddly,  and  before  the  com- 
mencement  of  the  term  of  the  person  de- 
clared elected.  (Carlson  v.  Burt,  111  C.a. 
129.) 

23.  The  "return  day"  of  election  deecrib- 
til  in  section  1115  of  the  Code  of  Civil  Pro- 
cedure, within  forty  days  after  which  an 
elector,  desiring  to  contest  the  right  of  any 
person  declared  elected  to  an  office,  mnsv 
file  his  statement  with  tlie  county  clerk, 
must  be  construed  to  be  the  first  Mondav 
after  the  election,  upon  which  the  board  of 
supervisors  is  directed  to  meet  to  canvass 
the  returns;  and  when  the  statement  is  not 
fl!ed  within  forty  days  thereafter,  the  court 
has  no  jurisdiction  of  the  contest,  though 
it  be  filed  within  forty  days  after  the  entry 
was  made  in  the  records  of  the  board  de- 
claring the  election  of  the  officer  whose 
election  is  contested.  (Carlson  v.  Burt,  Hi 
Cal.  129.) 

24.  In  an  election  contest  the  ballots  are 
th.»  best  evidence  of  the  manner  In  which 
the  electors  have  voted  only  when  their  In- 
tegrity can  be  satisfactorily  established. 
(Tebbe  v.  Smith.  108  Cal.  101.) 

25.  One  who  relies  upon  overcoming  the 
prima  facie  correctness  of  the  official  can- 
vcss,  by  a  resort  to  the  ballots,  must  first 
show  that  the  ballots,  as  presented  to  the 
court,  are  intact  and  genuine,  and,  where 
a  mode  of  preservation  is  enjoined  by  the 
stctute,  proof  must  be  made  of  a  substan- 
tial compliance  with  the  requirements  or 
that  mode.    (Tebbe  v.  Smith,  108  Cal.  lOti 

26.  When  a  substantial  compliance  wllii 
the  provisions  of  the  statute  has  been 
shown,  the  burden  of  proof  shifts  to  the 
person  contesting  the  use  of  the  ballots  to 
establish  that  they  have  in  fact  been  tain- 
pored  with,  or  that  they  have  been  exposed 
vx'der  such  circumertances  that  a  violation 
of  them  might  have  taken  place,  but  the 
law  cannot  guard  agalncTt  a  mere  po8Slt>lI- 
Ity,  and  the  ballots  cannot  be  rejected  as 
evidence  upon  a  mere  naked  showing  thot 
Ii  was  possible  for  one  to  have  molested 
tliem.    n^bbe  v.  Smith,  108  Cal.  101.) 

2'i.  It  is  a  matter  to  be  determined  In  the 
f^rst  instance  by  the  jury  or  trial  judge  as 
1*^0  whether  the  ballots  were  tampered  with 
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or  Improperly  exposed,  aod  when  the  ImU- 
1(TS  have  been  admitted,  after  clear  and 
si'tisfaetory  evideiKce  of  tbeir  integrity,  thf) 
atpeUaite  court  wUI  not  disturb  the  mUng, 
\il>en  not  well  satiafied  thftt  the  eyideicc 
dees  not  warrant  it.  (Tebbe  v.  Smith,  108 
CcL  101.) 

VIII.  Primary  Blectlona. 

i^ct  relating  to  is  void.  See  Ck)n8t]tntlon- 
ai  Law,  3a 

28.  A  petition  by  a  taxpayer  of  Sacra- 
mento county  for  a  writ  of  mandate  to  tho 
supervisors  of  that  county,  commanding 
them  to  perform  the  duties  Imposed  upon 
^^lection  commissioners  and  boards  of  super- 
visors by  the  act  of  March  27,  1895,  relating 
to  primary  elections,  mi^st  be  denied  for 
want  of  Interest  of  either  of  the  parties  In 
that  act,  it  being  expressly  limited  to  coun- 
ties of  the  first  and  second  class,  consisting 
only  of  the  city  and  county  of  San  Francis- 
co and  the  county  of  Los  Angeles,  as  those 
classes  are  defined  by  the  latest  County 
Government  Act  to  which  the  primary  elec- 
tion law  is  Intended  to  refer;  and  the  ques- 
tion of  the  constitutionality  of  tliat  law  can- 
not be  decided  upon  the  submission  of  par- 
ties not  interested  therein.  (Gett  v.  Super- 
visors of  Sacramento,  111  Cnl.  366.) 

ELBCTBICITY. 
See  Telegraph  Companies. 

Electric  car  company,  negligence  of.  ^ee 
C<*mmon  Carriera,  34. 

Dabillty  of  car  company  for  injuriei  troxq 
post  holes.    See  Railroiads,  III,  6. 

1..  The  mere  fact  that  a  dangerous  agency 
Is  used  raises  no  presumption  that  the  pub 
lie  know  enough  of  its  nature  to  avoid  the 
danger  which  may  arise  from  its  use;  and 
the  publie— aside  from  the  consumers  using 
the  commodity— owe  no  doty  to  those  intro- 
ducing it;  but  it  is  the  duty  of  those  mak- 
ing a  profit  from  the  use  of  a  dangeroas 
element,  such  as  electricity,  to  use  the  ut- 
most care  to  prevent  injniy  to  any  ckos  of 
peoii4e,  and  they  must  protect  those  possess- 
ing less  than  ordinary  knowledge  of  the 
character  of  the  oommodity.  (Glrandl  v. 
Electric  Imp.  Co.  of  San  Jose,  107  Cal.  120.) 

2.  Where  a  person  Injured  from  contact 
with  electric  wires  was  ignorant  of  the  dan- 
ger that  might  result  from  the  contact,  a 
less  degree  of  care  is  demanded  of  him  than 
would  have  been  required  If  he  had  been 
informed  of  the  danger;  and  what  constl 
tntes  reasonable  care  must  be  Judged  by 
the  circumstances  of  the  case,  of  which  the 
Jury  are  the  Judges.  (Giraudi  v.  Electric 
Inrp.  Co.  ef  San  Jese,  107  Cal.  120.) 

3.  An  electric  company,  in  using  the  dan- 
gerous force  of  electricity  not  generally  us 
ed,  is  required  to  use  very  great  care  to  pre- 
vent injury  to  person  or  property,  and  it  Is 
sufficient  proof  of  negligence  for  it  not  to 
raise  its  wires  so  high  above  a  roof  on 
which  they  are  placed  that  those  having  oc- 
casion to  go  there  will  not  come  In  contact 
with  them.  (Giraudi  v.  Electric  Imp.  Co.  of 
San  Jose,  107  Cal.  120.) 

4.  Where  a  hotel  servant,  employed  as  a 


dishwasher,  was  re<inired  by  his  master  to 
go  upon  the  roof  of  the  hotel  to  assist  in 
placing  signs,  and  was  there  injured  from 
contact  with  electric  wires,  without  knowl- 
edge of  the  location  of  the  wires  upon  the 
roof,  or  without  recollection  of  having  ever 
seen  them,  or  known  of  their  location,  he 
cannot  be  charged  with  contributory  negli- 
gence, as  matter  of  law,  on  the  ground  that 
he  ought  to  have  known  the  location  of  the 
wires,  and  should  have  taken  care  to  avoid 
them.  (Giraudi  v.  Electric  Imp.  Co.  of  San 
Jose,  107  Cal.  120.) 

5.  Even  If  the  defendant  had  previously 
observed  the  wires  it  would  be  a  question 
for  the  Jury  to  say  whethe'*  it  was  the  want 
of  ordinary  care  for  him  not  to  have  reeol- 
lee  ted  their  location  when  injured.  (Girau- 
di V.  Electric  Imp.  Co.  of  San  Jose,  107  CaL 
120.) 

6.  If  the  Insulating  material  with  which' 
the  wires  were  covered  vras  not  in  ^ood 
condition  It  is  the  fault  of  the  electric  com- 
pany; and  if  the  fact  that  the  wires  were 
wet  destroyed  the  insulation  for  the  time, 
it  cannot  be  presumed  that  the  effect  of 
moisture  upon  the  insulation  is  a  fact  gen- 
erally known,  and,  if  there  is  no  eviden(;e" 
tending  to  show  that  plalHtiff  had  knowl^ 
edge  of  that  fact,  he  cannot  be  charged 
with  contributory  negligence  in  coming  ^n 
contact  with  the  wires.  (Giraudi  v.  Elec- 
tric Imp.  Co.  of  San  Jose,  107  Cal.  120.) 

7.  The  fact  that  the  plaintiff  may  have 
grasped  the  wire  with  such  force  that  In  its 
wet  condition  the  insulation  was  destroyed 
could  not  prove  contributory  negligence. 
(Giraudi  v.  Electric  Imp.  Co.  of  ^in  Jose, 
107  Cal.  120.) 

ELIGIBILITY. 

^See  cross-references  under  Disqualification. 

Freeholders,  eligibility  of.  See  Municlx>al 
Corporations,  16. 

ELISOR. 

Appointment   of,    when    proper.    See    Jury 

and  Jurors,  9. 

EMBEZZLEMENT. 

See  Criminal  Law,  XI,  9. 

Single  cause  of  action  when  goods  embez- 
zled by  consplmcy.    See  Trover,  7,  et    seq. 

Proceedings  by  executor  to  recover  prop 
erty  embezzled.    See  ESxectrtors  and  Admin- 
istratoni,  31,  32. 

EMINENT  DOMAIN. 

^reet,  right  to  take  land  for.  See  Streets, 
IIL 

Manuifacturing  company  cannot  ezeirise 
right  of.    See  Corporations,  11. 

Condemning  rights  of  way.  See  Irriga^ 
tion  Districts,  III. 

Condemning  right  of  way  of  another 
rood.    See  Railroads,  8. 

Street,  order  purporting  to  ooodemn  land 
for  Is  void.    See  Streets,  21. 

Private  road,  condemnation  proceedings 
may  be  brought  for.    See  Highways,  17. 

Complaint  shows  that  use  is  public,  when. 
See  Irrigation  Districts,  19. 
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EMIXKXT  DOMAIN— ENABLING  ACTS. 


Oondemnatioii  proceedings,  when  luffl- 
cient.    See  Highways,  18. 

Necessity  of  filing  articles  before  suits  to 
condemn.    See  Oorporations,  179,  ct  seq. 

1.  The  power  of  eminent  domain  is  on^ 
of  the  inalienable  incidents  of  sovereignty, 
which,  treated  simply  as  a  question  of  pow- 
er, may  be  exercised  in  favor  of  public  uses 
over  any  and  all  property,  private  and  even 
pubUc;  and  the  property  and  franchises  of 
corporations  as  well  as  of  individuals,  al- 
though dedicated  to  public  use,  may  be  tak- 
en for  other  public  uses;  but  this  inaliena- 
ble power  is  to  be  exercised  under  and  by 
virtue  of  the  legislative  will  as  expressed 
by  the  law-making  power,  and  the  right  to 
exercise  it  must  be  given  expressjy  or  by 
necessary  implication  from  power  express- 
ly given.  (S.  P.  R.  R.  Co.  v.  S.  Gal.  Ry.  Co., 
Ill  OaL  221.) 

2.  The  determination  as  to  whether  o« 
not  the  right  of  eminent  domain  shall  be  ex- 
ercised, and  as  to  what  lands  are  necessary 
to  be  taken  in  the  exerdse  of  that  right,  Is 
a  political  and  legislative  quesrtion,  and  not 
a  Judicial  one.  If  the  use  is  a  public  use, 
the  power  of  the  court  is  confined  to  see- 
ing that  the  burdens  cast  upon  the  citizen 
are  in  conformity  with  the  methods  pre- 
scribed by  the  legislature,  and  thai  those 
methods  arc  not  in  conflict  with  the  funda- 
mental rights  of  the  people.  (Wulzen  v. 
Board  of  Supervisors,  101  GaL  15.) 

3.  It  is  not  necessary,  in  order  to  Justif>' 
a  finding  that  the  right  of  way  is  a  public 
use  and  a  necessity,  for  plaintiff  to  show 
that  there  was  absolutely  no  other  way  but 
the  one  designated  in  the  complaint  by 
which  the  water  could  be  brought  on  ics 
land;  and  the  fact  that  it  might  have  been 
possible,  as  shown  by  the  evidence,  by  go- 
ing a  long  way  around  and  oondemnini^: 
other  lands,  to  accomplish  the  purpose 
sought,  is  immaterial.  (Rialto  IrrigaJting 
Dist.  V.  Braudon,  103  Gal.  384.) 

Complaint  shows  necessity,  when.  Ss'? 
Irrigation  Districts,  19. 

Petition  to  condemn  right  of  way,  defem^c 
that  there  is  another  route.  See  Highwaya, 
8. 

Action  to  condemn  right  of  way,  evidence 
of  better  route  is  InadmisBible.  See  Hlg'h- 
ways,  13. 

4.  Although  the  police  power  of  the  legis 
lature  is  very  broad,  it  cannot  thereunder 
take  private  property  for  public  use  with 
out  compensation,  when  such  property  can 
be  condemned  and  paid  for.  (People  ex  rel. 
Ricks  W.  Go.  V.  Elk  R.  M.  &  L.  Go.,  107  OaL 
221.) 

5.  If  the  property  of  the  plaintiff  Is  In  fact 
taken  for  public  use,  without  first  having 
been  compensated  and  paid  for,  he  may  re- 
cover compensation  therefor  In  an  appro- 
priate action,  notwithstanding  the  mode  of 
taking  is  unauthorized;  and  if,  by  such  tak- 
ing or  use,  other  property  of  the  plaintiff 
is  damaged,  he  may  recover  for  such  in- 
jury. (Tyler  v.  Tehama  Gounty,  109  Oa). 
618) 

6.  Under  section  14  of  article  I  of  the  con- 
stitution, forbidding  the  taking  or   damag- 


ing of  private  property  for  public  use  witi:» 
out  compensation,  a  mere  infringement  of 
the  owner's  personal  pleasure  or  enjoyment, 
or  merely  rendering  the  properly  len  de- 
sirable for  certadn  pniposes,.  or  even  earn- 
ing personal  annoyance  or  discomfort,  dot*« 
not  constitute  a  damage  for  which  oompen* 
sation  is  to  be  made,  but  the  property  it 
self  must  offer  some  diminution    in    9ab 
stance,  or  be  rendered  intrinsically  less  val- 
uable by  reason  of  the  public  use.    (E3acl&u9 
V.  L/os  Angeles  Consolidated    Electric    Ry 
Co.,  103  Gal.  614.) 

7.  Section  1  of  article  XIT  of  the  state 
constitution,  making  water  for  sale,  rental, 
or  distribution  a  public  use,  was  not  intend- 
ed to  appropriate  water  for  the  use  of  the 
public  without  compesation.  (People  ex  reL 
Ricks  W.  Go.  V.  Elk  River  M.  &  L.  Co.,  lOT 
Gal.  221.) 

8.  Evidence  to  show  the  comparative  val- 
ue of  the  use  of  the  property  before  and  af- 
ter the  construction  of  the  road,  is  not  ad- 
missible. (Los  Angles.  Pasadena  and 
Glendale  Ry.  Ck).  v.  Rumpp,  104  GaL  20.) 

0.  Under  the  provisions  of  sections  1258 
and  1251  of  the  Ckxle  of  Civil  Procedure  the 
cost  of  maintaining  fences  after  their  erec- 
tion is  not  a  subject  of  damage  In  condem- 
nation proceedings;  and  under  section  486 
of  the  Civil  Code,  construed  in  connectloo 
with  section  1248  of  the  Code  of  Civil  Pro- 
cedure, the  duty  of  maintaining  a  fence  af- 
ter its  erection  is  upon  the  owner,  and  the 
expense  of  doing  so  is  included  in  the  dam 
ages  allowed  for  the  rlg*ht  of  way.  (Los 
Angeles,  Pasadena  and  Glendale  Ry.  Go.  ▼. 
Rumpp,  104  Gal.  20.) 

10.  Where  evidence  has  been  received 
tending  to  show  that  the  construction  of  the 
road  would  be  a  benefit  to  the  remainder  of 
the  land,  an  Instruction  to  the  jury  that 
the  compensation  to  be  awarded  the  owner 
must  be  ascertained  without  respect  to  any 
benefits  that  would  accrue  to  the  remain- 
der of  the  land  from  the  building  of  the 
road  is,  in  effect,  an  instruction  to  disre- 
gard all  testimony  tending  to  show  sncb 
benefits,  and  to  remove  any  prejudice  to  the 
defendant  from  the  refusal  to  strike  out 
evidence  thereof.  (Los  Angeles,  Pasa- 
dena and  Glendale  Ry.  Go.  v.  Rumpp,  10ft 
Gal.  20.) 

11.  (Counsel  fees  are  not  allowable  In  a 
general  judgment  for  a  defendant  in  a  pro- 
ceeding for  condemnatlonu  (Oobum  v. 
Townsend,  103  Gal.  233.) 

Legislature  cannot  take  private  i^opercy 
for  public  use  without  compensation.  See 
Watercourses,  5. 

Failure  to  provide  compensation  in  ad- 
vance.   See  Municdpal  OorporatlODs,  66. 

Second  trial  resulting  in  less  damages. 
rights  on  where  first  verdict  paid  into  court 
Sec  New  Trial,  66. 

EMPLOYER  AND  EMPLOYEE. 

See  Master  and  Servant 

ENABLING  ACTS. 

Acts  authorizing  actions  against  state.    SeJ 

State. 
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ENACTMENT. 

See  dtatutes. 
Re-enactment  of  statute.  See  Statutes,  II,  S. 

ENCROACHMENTS. 

Highways,    encroachment    on.    See    Hlgb- 

ways,  IV. 

ENDOWMENT. 

Endowment  coupons.  See  Unincoxpomt- 
ed  AsfloclationB,  Y. 

Actions  on.  See  Unincorporated  Associa* 
tlons,  V. 

ENGINEER. 

City,    certificate    of    to    street    work,   fie-} 

Streets,  VII,  7. 

ENTIRE  CONTRACTS. 
See  Contracts,  28,  et  seq. 

ENTRY. 
See  Forcible  Entry  and  Unlawful  Detainer. 

Default,  entry  of.    See  Defaults,  1. 
Judi^ments,  entry  of.    See  Judgments,  I. 
False,  in  coipoiate  books.    See  Orimlnai 
Law,  XI,  10. 

EQUALIZATION. 
Boards  of.    See  Taxation,  V. 

EQUITABLE   ASSIGNMENT. 

May  be  made   by  bill   or   order.    See  As- 
signments of  Contracts,  1. 

EQUITABLE  CONVERSION. 

The  doctrine  of  equitable  conversion  can- 
n6t  be  invoked  to  aid  a  trust  in  real  estatp 
for  a  term  of  years  upon  the  theory  that 
the  real  estate  is  to  be  treated  as  sold  and 
converted  into  personal  property,  when  th»^ 
direction  is  for  a  future  sale  at  the  expira- 
tion of  the  term  of  years;  but,  up  to  the 
time  fixed  for  the  sale,  the  land  must  be 
governed  by  the  law  of  real  estate.  (Es- 
tate of  Walkerley,  108  Cal.  627.) 

Direction  for  conversion  of  property,  ob- 
ject of.    See  Trusts  and  Trustees.  49. 

EQUITY. 

See  Equitable  Oonveraion. 

Jurisdiction  over  wills  or  probate  of.  See 
WIUs,  43,  et  seq. 

Concurrent  jurisdiction  to  recover  money 
paid  by  mistake.    See  Mistake,  2. 

Remedy  by  certiorari  is  no  bar  to  equita- 
ble relief.    See  Judgments,  65. 

Remedy  at  law  as  a  bar  to.  See  Judg- 
ments, 62,  et  seq. 

Circuity  of  action,  avoiding.  See  Mechan- 
ics' Liens,  X;  Mortgages,  68. 

Executor,  equity  cannot  change  as  trus- 
tee, when.    See  Wills,  43,  et  seq. 

Counsel  fees,  when  may  be  allowed  in. 
See  Attorney  and  Client,  8. 

Time  as  esseifce  of  contract.  See  Con- 
tracts, IV. 

Merger.    See  Merger. 

Mistake.    See  Mistake. 


Cancellation  of  instruments.  See  Cancel- 
lation of  Instruments. 

Note  and  mortgage  given  on  a  consider 
ation  which  has  failed  may  be  canceled. 
See  Building  Contracts,  10. 

Reformation  of  contracts.  See  Reforma- 
tion of  Contracts. 

Quieting  title.    See  Quieting  TitU. 

Forfeiture.    See  Forfeiture. 

Creditors'  bills.    See  Creditors'  Bills. 

Specific  performance.  See  Specific  Per- 
formance. 

Limitations  in  equity.  See  Statute  of 
Limitations,  VI. 

Relief  against  judgments  in  equity.  Si^ 
Judgments,  IX. 

1.  Equity  looks  upon  things  agreed  to  l»e 
done  as  actually  performed  in  favor  of  him 
to  whom  and  against  him  from  whom  the 
performance  Is  due,  and  will  treat  the  sub- 
ject matter  as  to  collateral  consequences 
and  incidenits  in  the  same  manner  as  if  the 
final  acts  contemplated  by  the  parties  had 
been  executed  exactly  as  they  ought  to 
liave  been.  (Beverly  v.  Blackwood,  102  Cal. 
83.) 

2.  A  plaintiff  seeking  equity  must  do  equ- 
ity, and  a  complaint  in  equity  which  does 
not    offer    to    do    equity    Is    domurrablt 
(Bueua  Vista    Fruit    and    Vineyard  Co.   r. 
Tuohy,  107  Cal.  243.)  . 

Party  seeking  equity,  duty  to  do  equity. 
See  Irrigation  Districts,  21;  Mortgages,  143. 

No  one  can  take  advantage  of  his  owq 
wrong.  See  Unincorporated  Associations, 
25. 

3.  A  court  of  equity  cannot,  because  of 
Individual  hardship,  reject  from  its  consid- 
eration principles  and  rules  upon  which  the 
right  to  relief  has  always  been  based,  and 
the  enforcement  of  moral  obligations  mere- 
ly is  not  within  the  domain  of  equity  or 
law.    (Card  v.  Gard,  108  Cal.  19.) 

4.  The  fact  that  a  bargain  is  a  very  hard 
or  unreasonable  one  is  not  suflicient  per  se 
to  induce  a  court  of  equity  to  interfere  with 
the  contract    (Boyce  v.  Flsk,  110  Oal.  107.) 

5.  The  rule  that  when  a  court  .)f  equity 
has  jurisdiction,  it  will  determine  In  one 
action  all  questions  that  may  arise,  and  will 
not  remit  the  party  to  another  tribunal,  ap 
plies  only  when  the  party  seeking  the  reUef 
has  a  standing  in  the  court  of  equity  upon 
a  sufficient  bill,  and  when  it  appears  that 
he  has  no  such  standing  his  bill  will  be  dis 
missed  for  want  of  equity,  and  if  It  im- 
properly unites  distinct  causes  for  relief  It 
will  be  dismissed  for  multifariousness. 
(Behlow  V.  Fischer,  102  Cal.  208.) 

6.  An  action  to  enjoin  a  nuisance  is  a  cas^ 
In  equity,  and  the  verdict  of  a  jury  in  such 
a  case  is  merely  advisory  to  the  court;  and 
if  Instructions  given  to  the  jury  are  errone- 
ous, such  error  Is  not  ground  for  reversing 
the  judgment,  the  correctness  of  the  deci- 
sion of  the  court,  and  not  the  propositions 
of  law  it  laid  down  for  the  guidance  of  th- 
jury,  being  the  only  qnestlon  for  detennlna- 
tlon  upon  appeal.  (Rlchardsoai  v.  Eureka, 
110  Cal.  441.) 

7.  Where  a  special  verdict  of  a  Jury  is 
adopted  In  an  equity  case  by  the  court  it 
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tflfc^B  the  place  of,  and  is  equivalent  to, 
tiudiugs  by  the  coui-t;  and  In  order  to  show 
such  an  adoption  It  is  not  necessa^  that 
the*  word  ''adopt''  should  be  used,  but  it  i« 
Bufflcient  If  It  appears  in  any  way.  (Mot* 
rison  V.  Stone,  108  Gal.  »4.) 

Party  not  entitled  to  jury  trial  In  equity 
suits.    See  Jury  and  Jurors,  2,  S. 

Flndihgs  are  necessary  in.    See  Findings, 

ERASURES. 

Record  does  not  show  when.    See  Appeals, 

135. 

ERROR. 

See  Appeals. 

Presumption  against  error.    See  Appeals, 
XI.  13,  a. 

Materiality   of.    See   Instructions,   V. 

When  inot  pi'ejudlcial.    See  Appeals,  XI,  7; 
Bvidonce,  VII,  5. 

Errors  not    affecting    substantial    rights, 
disregard  of.    See  Irrigation  Districts,  7. 

Curing  of.    See  Instructions,  V. 

Waived    by  failure  to  object    See    Jury 
and  Jurors,  15. 

ESCROWS. 

See  Deeds,  I. 

Notes  given  for  subscription  to  railroad. 
See  Railroads,  III,  4. 
Effect  of  on  title.    -See  Quieting  Title,  5. 

ESTATES. 

See  Merger;  Lrlfe  Estates. 

Estates  for  years,   partition   of,    reversion 
not  sold.    See  Partition,  11. 

ESTATES  FOR  LIFE. 
See  liife  Estates. 

ESTATES  FOR  YEARS. 

Partition  of,  reversion  not  sold.    See  Parti- 
tion, 11. 

ESTATES  OF   niX:!EASBD  PERSONS. 

Nature  of  Proceedings. 

I.  Nature  of  Pr'ot^eediuge;  Family  Allow- 
ance, 
n.  Clalme  agalnist. 

1.  What  are:  Notice  to  Creditor. 

2.  Presenrtation  and  Allowance  of. 

a.  Presentation. 

b.  Allowance  of. 

3.  Actions  on;  Payment  of. 

III.  Sales. 

1.  Power     of     Legislature;     Petition; 

Bond;   Order. 
2.' Validity  anid  Oonflrmation. 

3.  Rights  of  Purchasers;    BJecorery  of 

Depofllt. 

4.  Private  Sale;  Sale  Through  Agent. 

5.  Sale  under  Power  In  WUL 

IV.  Descent  and  Distribution, 

V.  Title  and  Rights  of  Heinr,  PwftemrittWI 
Children;  Proceedings  to  Deteitmine 
Heirship. 

Probate  court  has  no  jurisdiction  over 
contest  for  insurance  policy.  See  Insur- 
ance, 40. 


Superior  court,  jurisdiction  of  in  probate 
matters.    See  Jurisdiction,  /,  8. 

Executors.      See  Executors  and  Adminls^ 
trators. 

Act  prescribing  fees  in  certain  counties* 
validity.    See  Oonfftitutlofial  Law,  34. 

'Mortgage  by  partner  on  individual  inter-  % 
est,  foreclosure  of.    See  Partnership,  2i. 

Partition  in  probate.    See  Partition,  II. 

Probate  courts.    See  Probate  Courts. 

Probate  homestead.  See  Homesteads^ 
VIl. 

Wills.    See  Wills. 

Insurance  policy  is  not  part  of  estate.  See 
Insurance,  45. 

Appellate  jurisdiction  in  probate  matters. 
See  Appeals,  5. 

I.  Nature  of  Pi-ooeedlngs;   Family  Allow- 
ance. 

1.  Proceedings  Jn  this  state  for  the  ad- 
ministration of  the  estate  of  deceased  per- 
sons are  purely  statutory;  and  the  letter 
and  spirit  of  the  system  established  l^  leg- 
islation are  to  be  first  consulted,  and  the 
statutory  rule  followed,  in  any  case,  so  far 
as  given,  before  resort  can  be  had  for  guid- 
ance to  the  rules  of  the  common  law.  (Mad- 
dock  V.  Russell,  109  Cal.  417.) 

Nature  of  probate  proceedings.  See  Pro- 
bate Courts,  1. 

2.  The  right  of  the  family  to  an  allowance 
for  its  support  is  not  dependent  nor  contin- 
gent upon  a  previous  order  setting  apart  a 
homestead  for  the  use  of  the  family,  an<l 
section  1466  of  the  Code  of  Civil  Procedure 
confers  upon  the  court  the  power  In  its 
discretion,  to  make  such  reasonable  allow- 
ance out  of  the  estate  as  shall  be  necessary 
for  the  maintenance  of  the  family  during 
the  progress  of  the  settlement  of  the  estnte. 
and  its  jurisdiction  is  not  affected  by  the 
fact  that  the  inventory  shows  that  there 
was  property  of  the  efltate  out  of  which  a 
homestead  nilgiht  be  set  apart  to  the  widow. 
(Estate  of  Garrlty,  108  Oal.  463.) 

3.  It  is  not  requisite  that  the  widow 
should  herself  petition  for  a  family  allow- 
ance; but  the  order  may  be  made  upon  a 
petition  by  any  one  in  her  behalf,  and  the 
fact  that  the  executor  is  also  her  son  should 
not  prevent  a  petitioa  made  by  him  in  he^* 
behalf  from  receiving  consideration  by  the 
court.    (Eetate  of  Garrlty,  108  cal.  463.) 

4;  An  order  for  the  payment  of  a  family 
allowance  to  a  widow  is  not  invalid  for  lack 
of  a  spedflc  finding  that  the  property  ex- 
empt from  execution  and  already  set  apait 
for  her  support  was  Insuf&dent  for  that 
purpose.  The  fact  that  the  court,  after  set- 
ting aside  exempt  property,  made  an  onlor 
for  family  allowance,  involved  of  necesBlty 
the  decision  that  the  aonount  origlnaDy  ^e*^ 
apart  was  Insufilcient.  (ESstate  of  Welcbi 
106  Oal.  427.) 

6.  A  widow's  right  to  the  payment  of  Br 
family  allowance  which  had  been  gmnted 
to  her  while  the  estate  was  In  the  hands 
of  a  general  administrator.  Is  not  suspended 
by  reason  of  the  removal  of  the  gen^^ml  and 
the  appointment  of  a  special  administrator. 
The  right  to  such  allowance  continues  dur- 
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Ijikg  the  fli^ecal  acboinisci^tiou.    (Estate   oC 
WeJcli,  106  (M.  4?7.) 

6.  An  order  directing  a  special  adminifl- 
trator  to  pay  the  arreaisage  of  family  ailew- 
«nce,  which  had  beea  granted  to  the  widow 
daring  thei  progieis  of  the  geneial  adtminw- 
trati<m  of  the  estate,  is  not  an  order  £or  the 
payment  -of  ,a  cialm  or  debt  agalnat  the  es- 
tate; and  the  fact  that  the  widow  made  aip- 
iitUcation  for  the  payment  of  auch  arrearage 
did  not  convert  her  statutory  right  to  such 
debt  or  claim.  (Estate  of  Welch.  106  Gal. 
427.) 

7.  The  delay  of  the  widow  for  sererat 
-years  to  d^nand  the  payment  of  her  family 
allowance  does  not.  of  Itself,  forfeit  her 
right  to  It    (Estate  of  Welch.  106  Oal.  427.) 

1  amily  allowance,  appeal  from  order  di- 
recting payment,  effect  as  a  stay.  See  4-p- 
peals.  165,  et  seq. 

Family  allowance,  dght  of  special  admin- 
istrator to  appeal  from  order.  See  4^ppeals. 
29. 

II.  Claima  agajnst. 

1.  WhAt  ate;  Netiee  to  Gredltora. 

Order  for  family  allowance  is  not  a  claim 
or  debt.    See  ante,  6. 

8.  Under  section  1490  of  the  Code  of  Ciyil 
Procedure,  the  order  for  the  publication  of 
notice  to  creditx)r8  need  specify  the  time  of 
publication  only  in  those  instances  wbero 
the  court  In  its  discretion,  by^  reason  of  the 
circumstances,  deems  it  proper  to  require 
a  more  extendecl  publication  than  the  min- 
imum required  by  the  statute;  and  in  all 
other  instances  the  order  may  be  silent  ou 
the  subject,  aod  when  it  ts  so,  a  publication 
of  proper  notice  not  less  than  the  znlnin>um 
^number  of  times  required  by  the  statute* 
coLstitutes  legal  notice  to  the  creditors. 
(Hensley  v.  Superior  Court  of  Sac.  Oo.,  Ill 
Oal.  541.) 

9.  Where  legal  notice  to  creditors  has 
been  given,  and  due  proof  thereof  is  madt.. 
the  court  has  no  discretion  to  refuae  an  or- 
der or  decree  showing  that  .due  notice  Xj 
creditors  has  been  given;  and  upon  its  re- 
fueal  to  allow  auch  relief,  mandamus  will 
lie  to  compel  it.  (Henn^ey  v.  Superior  Goiart 
of  Sac.  Co.,  Ill  CJal.  641.) 

10.  The  judge,  when  ordering  publication 
of  notice  to  creditors  of  'deceased  person, 
may  direct  additional  motice'  to  be  given, 
and  may  do  so  afterwards  within  the  period 
allowed  for  the  presentation  of  claims;  and 
If,  when  proof  of  publication  is  made,  %Yn* 
5odge  determines  that  the  publication  has 
not  given  notice  to  the  creditors,  he  may  di- 
rect a  new  notice  to  be  given,  as  though 
there  luvd  been  no  attempt  to  publish  the 
notice,  and,  in  such  case,  the  time  for  tlie 
presentation  of  datais  would  begin  to  mo 
only  from  the  giving  .of  the  new  notic*. 
(Johnson  v.  Sup^ior  Court,  106  Oal.  66a) 

11.  Where  the  court  Fecognieee  a  pwbli- 
•cation  already  made  as  giving  notice, 
though,  in  the  opdnlon  of  the  judge,  net  the 
best  notice,  he  cannot,  after  the  expiration 
of  the  time  aUowed  for  the  presentation  of 
claims  after  publication  of  the  notice,  ex- 
tend the  time  for  the  'presentation  of  dafms 


by  ordering  additional  notice,  and,  in  such 
case,  he  wUl  be  compelled  by  writ  of  man- 
date to  sign  an  order  decreeing  that  the 
notice  to  creditors  had  been  given.  (Jehn- 
Jiton  V.  Superior  Court,  105  Cal.  666.) 

2.  Pitesentation  and  Allowance  ot. 
a.  Presentation  of. 

Trust  claim  begins  to  ran  from  first  pub- 
lication of  notice.  See  Trusts  and  Trustees, 
28. 

Failure  to  present  mortgage,  suit  on  note 
•alone.    See  Homesteads,  29. 

Waiver  of  presentation  of  claim,  what  is 
not.    See  Bxeoutors  and  AdministDators,  18. 

Allegation  of  presentation  of  claim.  See 
post,  II,  8. 

Compialnton  claim  varying  from  alkywed 
claim.    See  post,  II,  8. 

Time  for  presentation,  where  new  notlci- 
published.   See  ante,  10. 

12.  Although  the  administrator  of  the  efc- 
tate  of  a  deceased  person  estimated  the 
value  of  the  estate  at  lees  than  ten  Iftiousand 
dollars,  which  was  also  sutisequently  showti 
by  the'inven<x>ry  and  apfymisement  of  the 
estate,  and  fn  his  notice  to  credMNHrs  ps- 
quired  them  to  present  their  claims  withla 
four  months,  yet  in  an  action  upon  a  re- 
jected claim  presented  after  ttot  perloid 
had  eiapsed.  there  having  been  no  decree  of 
due  publication  of  notice  to  creditors,  add' 
no  judicial  determination  of  the  value  of 
the  estate,  the  plaintUf  may  shew  ^y  oial 
evidence  that  the  value  of  the  estate  -at  t]«e 
time  of  the  first  •  publication  of  the  noHoc 
was  more  than  ten  thovsanid  dollars,  and 
thAt  he  was  therefore  entitled  to  the  period 
of  ten  months  within  which  to  present  his 
claims.    (Paterson  v.  Schmldit,  111  Cal.  49T0 

13.  Litigants  must  know  at  their  peril  df 
the  death  of  an  adversary,  and  a  plaintifr 
seeMng  a  judgment  against  the  defendant 
is  not  entiUed  to  recover  a  judgment  wh^oh 
•will  bind  his  estate,  unless  within  the  pe- 
riod allowed  by  law  for  the  presentation  of 
claims  a  presentation  has  been  made  to  tb<» 
representative  of  the  decedent  (Falkner  v. 
Hendy,  107  Oal.  49.) 

14.  Where  one  of  two  executors  of  the 
estate  of  a  deceased  i)erson  dies,  having  in 
his  hands  a  portion  of  the  fnnda  of  the  es- 
tate, which  could  not  be  identified  as  a 
trust  fund,  it  is  necessary  that  a  claim 
should  be  presented  again&t  his  estate  4>y 
the  remaining  executor  of  the  estate  of  the 
original  decedent;  and.  if  the  time  has  ex- 
pired  f<Mr  presenting  claims  against  the  es- 
tate of  the  deceased  executor,  the  amount 
due  f^m  him  to  the  estate  of  the  original 
decedent  oannot  be  deducted  from  his  dis- 
Mbutive  share  of  that  estate.  (Estate  of 
Smith,  108  Cal.  116.) 

15.  While  equity  will  enforce  a,  trust 
agai-nst  the  personal  representatives  of  a 
deceased  person  without  a  presentation  of  a 
claim  against  the  estate,  when  the  identical 
trust  property  or  its  prodiset  In  a  new  form 
can  be  traced  Into  the  estate,  and  so  into 
tlie  poeseesion  of  the  representatives  of  the 
decedent,  yet  a  l)eneftciary  who  is  unable 
to  do  this  must  rely  on  tlie  personal  liabtl5fy 
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of  the  trustee,  aad  lias  only  a  claim  against 
the  estate  which  must  be  duly  presented  for 
allowance.  (McGrath  y.  Carroll,  110  Gal. 
79.) 

16.  The  fact  that  the  beneficiary  Is 
obliged  to  present  bis  claim  as  a  general 
creditor  against  the  estate  of  a  deceased 
person  does  not  change  the  nature  of  his 
demand,  which  is  still  on«  for  property  due 
under  a  trust  accounting,  but  merely 
changes  his  remedy;  and  in  presenting 
such  claim,  in  order  to  avoid  the  statute  of 
limitations,  he  must  set  forth  in  the  claim 
the  facts  constitutiuj?  'the  tnist,  and  that 
the  trustee  did  not  repudiate  the  same  to 
the  knowledge  of  the  beneficiary;  but  where 
the  claim  as  presented  is  ot  a  mere  money 
•  demand  which  is  barred  upon  its  face  by 

the  statute  of  limitations,  it  is  the  duty  of 
the  executors  to  reject  the  claim,  and  the 
claimant  cannot  prevent  the  bar  of  the  star- 
ute  by  setting  forth  a  trust  claim  In  his  com- 
plaint.   (McGrath  v.  Carroll,  110  Gal.  79.) 

17.  In  an  action  for  an  aocotinting  of  a 
partnership,  where  the  plaintiff  claim<'^ 
that  the  defendant  had  rdkllzed  a  large 
amount  of  money  from  the  use  of  trust 
funds  which  th«  plaintiff  was  entitled  to 
recover,  and  In  which  he  seel^s  to  obtain  a 
large  money  judgment  against  the  defend- 
ant, as  his  copartner,  and  against  a  corpor- 
ation organized  by  him  to  carry  on  his  busi- 
ness, upon  the  death  of  the  copartner  de- 
fendant, during  the  pecdency  of  the  action, 
it  is  necessary  that  the  claim  should  be  pre- 
sented to  the  executors  of  his  estate,  and, 

.if  objection  Is  made  to  proceeding  with  the 
trial  upon  the  ground  thiat  the  claim  was 
not  presented  for  allowance,  a  Judgment  in 
favor  of  the  plaintiff  will  be  reversed  upon 
appeal.    (Falkner  v.  Hendy,  107  Gal.  49.) 

18.  A  claimant  is  not  estopped  from  as- 
serting any  rights  under  a  claim  again nI 
the  estate  which  is  sued  upon,  by  reason 
of  the  fact,  that,  prior  to  Its  presentation, 
another  verified  claim  showing  the  in- 
debtedness to  be  of  a  less  amount  was  pre- 
sented for  allowan-ce,  where  it  appears  thar 
such  prior  claim  was  not  approved,  and 
that  Its  contents  were  not  read  to,  nor  seen 
by,  the  plaintiff,  and  that  such  prior  claim 
was  largely  Incorrect.  (Warren  v.  McGllI, 
103  Cal.  153.) 

19.  Section  1500  of  the  Code  of  Civil  Pro- 
cedure only  applies  to  cases  where  the  note 
and  mortgage  constitute  a  claim  against  the 
estate  of  a  deceased  person,^  and  has  no  ap- 
plication to  a  case  where  he  purchased  tbe 
land  subject  to  a  mortgage,  in  which  case 
there  is  no  claim  to  be  presented  against  his 
estate.    (Ryan  v.  Holliday,  110  Oal.  336.) 

20.  Where  the  homestead  was  abandoned 
before  the  death  of  the  mortgagor,  the  fact 
that  a  homestead  existed  at  the  time  when 
the  mortgage  was  executed  does  not  maice 
it  essential  that  a  claim  should  be  presented 
against  the  estate  of  the  deceased  mort- 
gagor; but  the  mortgage  may  be  foreclosed 
upon  the  premises,  where  the  complaint  ex- 
pressly waives  all  recourse  against  ^ny 
other  property  of  the  estate  of  the  mort- 
gagor than  that  described  in  the  mortgage. 
(Bank  of  Suisun  v.  Stark,  106  Gal.  202.) 


21.  A  mortgage  upon  a  homestead  se- 
lected and  recorded  prior  to  the  death  of 
the  decedent  must  be  presented  to  the  ad- 
ministrator to  be  allowed  as  other  claims 
against  the  estate,  and  be  paid  out  of  tbt» 
funds  of  the  estate  if  suf&cient,  and  can 
only  be  enforced  against  the  estate  for  a  de- 
ficiency after  exhausting  the  other  funds  of 
the  estate;  but  where  the  homestead  did 
not  exist  at  the  time  of  the  death  of  the  de- 
ceased, but  was  set  apart  subsequently  by 
the  court  in  probate,  the  mortgage  claim  U 
not  required  to  be  presented  to  the  admin- 
istrator, provided  the  mortgagee  is  willing 
to  waive  any  claim  against  the  decedenrs 
estate  upon  its  foreclosure.  (McGahey  v. 
Forrest,  109  Cal.  68.) 

22.  Where  a  statute  enumerates  the  per- 
sons or  things  to  be  affected  by  its  provi- 
sions, there  is  an  implied  exclusion  of  oth- 
ers; and  section  1475  of  the  Code  of  Civil 
Procedure,  which  provides  that  mortgages 
upon  homesteads  selected  and  recorded 
prior  to  the  death  of  the  decedent  must  be 
presented,  by  Implication  excludes  all  oth- 
ers, and  homesteads  set  apart  in  probate 
proceedings  which  had  no  existence  prior  to 
the  death  are  not  included  in  that  section, 
but  are  left  to  the  control  of  section  1500 
of  the  same  code.  (McGahey  v.  Forrest,  1C9 
CaL  63.) 

23.  Where  land  was  conveyed  by  the  de- 
cedent in  his  lifetime,  by  deed  of  granc, 
without  express  warranty,  and  notes  and  a 
mortgage  were  taken  by  him  for  the  unpaid 
purchase  money,  and  subsequently  thereto, 
when  a  dispute  had  arisen  as  to  the  title  of 
a  part  of  the  land,  the  decedent  gave  a  con- 
tract of  indemnity  to  his  grantee  agreelag 
to  reimburse  the  grantee  for  any  portion 
of  the  land  lost  to  him  at  a  fixed  price  per 
acre,  with  interest  thereon,  such  agreement 
does  not  modify  the  obligation  of  the  notes 
and  mortgage,  but  is  a  personal  promise  of 
reimbursement  creating  a  contingent  liabil- 
ity, which  must  be  presented  to  the  admin- 
istrator for  allowance  as  a  claim  against  the 
estate;  and,  if  not  so  presented  within  the 
time  fixed  by  statute,  it  is  barred  forever. 
(Maddock  v.  Russell,  109  Cal.  417.) 

24.  The  agreement  of  indemnity  could  not 
give  a  right  of  setoff,  unless  there  was  a  los^ 
within  its  meaning,  when  the  notes  became 
due  and  payable,  and  if  before  that  time  thu 
contingent  claJkn  for  indemnity  for  less  is 
barred  by  statute  through  nonpresentatlon 
of  it  as  a  claim  against  the  estate  of  the 
deceased  mortgagee,  no  loss  can  thereafter 
be  a  proper  ground  for  rebate  from  the 
amount  due  on  the  mortgage  notes.  (Mad- 
dock  V.  Russell,  109  CJaJ.  417.) 

25.  The  use  of  the  word  "aflSant,"  instead 
of  "claimant,"  in  an  affidavit  attached  to  a 
claim  presented  to  an  executor,  does  not 
render  the  claim  defective,  where  It  appears 
from  the  affidavit  that  the  same  person  was 
claimant  and  affiant.  (Warren  v.  McGlh, 
103  Cal.  153.) 

b.  Allowance  of. 

Allowed  claims  may  be  assigned  for  pur- 
pose of  suit.    See  post,  28. 
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Allied  widow  whose  claim  has  been  re- 
jected, rigrht  of  appeal  of.    See  Appeals,  31. 

2fi.  A  claim  against  an  estate  when  al- 
lowed has  the  power  and  effect  of  a  judg- 
ment payable  in  due  course  of  administra- 
tion; and  the  vendor  in  a  conditional  sale 
electing  to  present  a  claim  for  the  whole  re- 
mainder of  the  purchase  money  against  tlie 
estate,  instead  of  retaking  possession  of  the 
property  sold  under  the  terms  of  the  con- 
tract, without  inyestigatlng  and  ascertain- 
ing whether  the  estate  is  solvent  or  insol- 
vent, is  not  protected  from  the  result  of 
want  of  care  in  such  investigation  by  rea- 
son of  ignorance  of  the  real  condition  of 
the  estate;  and  the  fact  that  the  whole  of 
the  claims  allowed  against  the  estate 
largely  exceed  the  valse  of  the  assets  as 
shown  by  the  inventory  does  not  prevent 
the  election  from  being  binding  upon  him, 
where  it  does  not  appear  that  he  was  mis- 
led by  any  one  as  to  the  oondition  of  tb€ 
estate.  (Holt  Mfg.  Co.  v.  Bwlng,  109  Oal. 
368.) 

27.  Where  a  claim  presented  against  the 
estate  of  a  decedent,  as  the  guarantor  of 
the  faithful  performance  of  the  covenants 
of  a  lease,  was  approvea  oy  i:he  executrix 
for  rent  due  and  to  become  due  under  the 
lease,  no  cause  of  action  could  arise  or  be 
based  upon  the  lease  in  respect  of  rent  dm 
or  to  become  due,  and  mat  portion  of  a 
complaint  in  which  it  is  sought  to  recover 
a  judgment  for  rents  against  the  estate  Is 
subject  to  a  general  demurrer.  (Fratt  v. 
Hunt,  108  CaJ.  288.) 

3.  Actions  on;  Payment  of. 

Foreclosure  of  mortgage,  allowance  for 
taxes  and  insurance  not  presented.  See 
Mortgages,  113. 

Liability  of  executor  refusing  to  pay  pre- 
ferred claims.  >See  Executors  and  Admln- 
Istrators,  24. 

28.  Where  money  claims  against  an  es- 
tate have  been  allowed  by  the  executrix 
they  may  be  assigned  to  one  of  the  creditor;) 
for  the  purpose  of  suing  to  set  aside  a  vol 
untary  conveyance  made  by  the  decedent 
durii^  his  lifetime  to  his  wife  for  the  al- 
leged purpose  of  hindering  and  defnauding 
his  creditors.  (Efmmons  v.  Barton,  109  Gal. 
62.) 

29.  In  an  action  to  foreclose  a  mortgage 
against  the  estate  of  a  deceased  person,  an 
averment  that  the  plaintiff  did,  within  tho 
proper  time,  present  to  the  executrix  -ts 
claim  against  the  estate  for  the  amount  due 
and  to  become  due  upon  the  note  and  mo«^- 
g&ge,  and  that  the  claim  was  duly  verified 
in  all  respects  aiccording  to  law,  and  wan 
duly  allowed  and  approved  by  the  execu- 
trix and  judge,  and  was  duly  filed,  etc.,  !b 
a  sufficient  averment  of  the  ultimate  fact 
of  presentation  of  the  claim,  as  a^fnst  a 
general  demurrer,  though  the  claim  is  not 
set  out,  nor  attacthed  to  the  complaint;  ani 
the  objection  that  the  complaint  does  not 
allege  in  terms  that  the  claim  contained  a* 
description  of  the  mortgage  with  a  reference 
to  the  date,  volume,  or  page  of  the  record, 


or  that  it  was  accompanied  with  a  copy 
thereof,  cannot  be  urged  upon  general  de- 
murrer; but  the  allegation  is  sufficient  to 
authorize  proof  as  to  whether  the  claim 
as  presented  was  sufficient  in  form  or  pron- 
erly  presented.  (Humboldt  Sav.  and  L.. 
Soc.  V.  Bumham,  111  Oal.  343.) 

30.  In  an  action  upon  a  e^alm  presently.) 
against  the  estate  of  a  deceased  person  the 
complaint  should  conform  to  the  statement 
of  the  claim  as  presented,  and  where  the 
claim  presented  is  a  mere  money  demand 
which  is  upon  its  face  barred  by  the  statute 
of  limitations,  by  reason  of  there  being  no 
hint  of  a  trust  herein,  and  the  complaint 
contains  for  the  first  time  an  allegation  ot 
a  trust  not  Included  in  the  claim,  the  defend- 
ant may  plead  the  statute  of  limitations 
against  the  rejected  claim,  and  may  al*40 
plead  the  variance,  and  the  nonpresentatlon 
of  the  trust  claim  In  abatement  of  the  ac- 
tion.   (McGrath  v.  OarroU,  llu  Oal.  79.) 

31.  In  flu  action  upon  a  claim  presented 
against  the  estate  of  a  deceased  person  for 
services  alleged  to  have  been  rendered  with- 
in two  years  prior  to  his  death,  at  the  in- 
stance and  request  of  the  deceased  person, 
proof  must  be  made  of  the  averments  of 
the  complaint,  and  the  failure  to  make  the 
proof  required  owing  to  the  statutory  ina- 
bility of  the  plaintiff  to  testfy  in  his  own 
behalf  does  not  relieve  him  from  the  neces- 
sity of  producing  sufficient  evidence  to  es- 
tablish his  cause  of  action.  (Lichtenberg  t. 
McGlynn,  105  Cal.  45.) 

32.  A  complaint  in  an  action  to  foreclose 
a  mortgage  which  was  not  executed  by  the 
deceased  person  in  which  the  administra- 
tor of  the  deceased  person  is  made  a  party 
defendant  solely  by  reason  of  the  fact  that 
subsequently  to  the  making  of  the  mortgage 
the  mortgaged  land  was  purchased  by  the 
decedent  in  the  lifetime,  and  the  title 
thereto  vested  in  his  estate  at  his  death, 
subject  to  the  mortgage  lien,  need  not  aver 
either  a  presentation  of  a  claim  against  tho 
estate  of  the  decedent,  or  an  express  waiver 
of  any  recourse  against  his  general  estate. 
(Ryan  v.  HoUlday,  110  Oal.  335.) 

83.  In  an  action  upon  a  rejected  claim 
against  the  execntorB  of  the  will  of  a  de- 
ceased person  the  plaintiff  can  only  recover 
upon  the  claim  presented  and  rejected,  and 
is  not  entitled  to  recover  against  the  exec- 
utors for  any  other  cause  of  action.  (Lich- 
tenberg V.  McGlynn,  106  Cal.  45.) 

34.  Section  1513  of  the  Code  of  Civil  Pro- 
cedure contemplates  the  payment  of  tho 
principal  as  well  as  the  interest  of  any 
claim  authorized  thereunder  to  be  paid  by 
order  of  the  court;  but  the  owner  of  a  deb^ 
although  it  is  a  preferred  claim  bearing  in- 
terest, cannot  compel  an  advance  payment 
of  it,  and  the  court  has  no  jurisdiction  to 
make  an  imperative  and  mandatory  order  to 
compel  the  executor  to  pay  any  claim  in 
advance  of  the  filing  of  an  inventory  and 
account  of  administration,  and  only  has  au- 
thority to  make  a  permissive  order  for  the 
advance  payment  of  a  claim  against  the  es- 
tate.   (Estate  of  Hope,  106  Cal.  153.) 
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III.  Sales. 

1.  Power   of   Legislature;    Petitioa;    Bond: 

Order. 

35.  The  legislature  has  the  power  to  direct 
Uow  either  real  or  peraonal  property  of  a 
decedent  shall  be  sold.  (Burris  v.  Keunedy, 
108  Gal.  331.) 

36.  Under  the  statute,  the  filing  of  a  peti- 
tion for  an  order  of  sale,  and  the  giying  7f 
notice  and  an  opportunity  for  hearing,  are 
jurisdictional  and  essential  to  the  power  of 
the  court  to  order  the  sale;  but,  if  the  court 
has,  by  the  petition  and  notice,  acquired 
Jurisdiction,  errors  afterward  In  the  exercise 
of  it,  however  gross,  will  not  render  the  de- 
cree invalid.  (Burris  v.  Kennedy,  108  Cal. 
831.) 

37.  Under  section  1537  of  the  Code  of  Civil 
Procedure,  as  amended  In  1874,  no  sale  of  real 
estate  is  made  invalid  by  reason  of  the  omis- 
sion to  give  In  the  petition  a  description  of 
all  the  real  estate  of  which  the  deceased 
died  seised  or  the  Talue  or  condition  of  the 
different  paceete,  and  the  petitJion  is  suffi- 
cient to  fmpport  t2he  validity  of  a  decree  for 
the  sale  of  tbe  property,  wheve  it  states 
general  facts  showing  thiiA  lae  sale  was  nec- 
essary.   (Burris  ^.  Kenaedy,  108  Oal.  331.) 

88.  Where,  on  the  return  day  of  an  order 
to  show  cause  why  an  order  to  sell  real  es- 
tate should  not  be  made  a  hearing  was  had 
and  proofs  were  made,  and  a  deenee  was  or- 
dered directing  the  sale,  &Dd,  on  a  suIms- 
quent  day,  another  order  of  sale  was  made, 
referring  to  the  same  petition,  and  reciting 
that  the  order  theretofore  made  had  been 
vacated  for  errors,  and  the  sale  took  place 
under  the  second  order,  such  order  must 
be  deemed  a  nunc  pro  tunc  order,  though 
not  made  so  in  form,  and  must  be  regard<id 
as  the  decree  rendered  at  the  hesxiog,  al- 
though by  a  mistali^  a  diiXerent  decree  was 
then  entered.  (Burris  v.  Kennedy,  108  Cal. 
331.) 

89.  A  bond  for  the  sale  of  real  e9tate  Is 
not  invalidated  by  the  fact  that  it  retorred 
•to  the  order  of  sale  as  made  at  tiie  date  of 
the  hearing,  though  the  order  of  that  date 
was  vacated,  and  the  order  under  which  the 
sale  was  m^ide  was  actually  dated  at  a  sub- 
sequent date,  where  the  latter  order  suffi- 
ciently shows  that  it  was  intended  to  be 
nunc  pro  tune,  and  that  Its  true  date  would 
have  been  the  date  of  the  hearing,  and  tl^o 
bond  was  approved  after  the  date  of  the 
nunc  pro  tunc  order.  (Burris  v.  Kennedy, 
108  Cal.  331.) 

40.  In  undertaking  asd  passing  upon  an 
application  to  sell  real  estate  ibetoiiging  to  a 
decedent,  tiie  court  is  not  acting  as  a  spe- 
icial  tribunal,  \wt  is  in  the  exepcise  e<  its 
general  Jurisdiction  over  tbe  subject  mat- 
ter deprived  from  the  constitution;  but  such 
application  is  an  independent  step  or  pro- 
ceeding in  tibe  administration  of  the  estate, 
audit  is  essential  that  the  application  be  made 
sobstantialiy  as  provided  by  statute.  (Bur- 
ris V.  Kennedy,  106  Cal.  831.) 

2.  Validity  and  0>nfiTmatlon. 

Void  sale»  recovery  of  deposit.  See  post, 
III,  3. 


Contract  by  executor  to  buy  from  par 
diaser  at  sale,  effect  of.  See  Bzecntors  sad 
Administrators,  22. 

Omission  of  description  In  Inventory.  See 
ante,  37. 

41.  In  an  action  of  electnient,  evidence  of 
an  administrator's  sale  and  deod  to  the 
plaintiff's  grantor  from  the  eajtate  of  a  de- 
ceased person,  is  improperly  excluded,  when 
tbe  record  of  the  proceedings  in  the  pro 
bate  court  shows  that  It  acquired  jurisdiction 
of  the  subject  matter  of  the  petition  for  tbe 
order  of  sale,  and  of  all  persons  interested 
therein;  and  no  mere  Ifrregularities  or  errois 
in  the  exercise  of  Jurisdiction  could  invalid 
ate  the  sale  or  deed  to  the  extent  of  mak- 
ing them  vulnerable  to  collateral  ajttack,  or 
iatadDQissible  in  evidence  as  pooef  of  titl^ 
acquired  from  the  estate  of  the  decedent. 
(ZUmer  v.  Gericbten,  111  CaL  78.) 

£nor  in  exercise  of  proper  Jurisdiction, 
effect  of.   £ee  ante.  III,  1,  a. 

42.  If  the  real  estate  of  a  deceased  persoi 
has  been  sold  by  order  of  the  court  apso 
due  notice  at  public  auction,  and  tbe  Mile 
was  fairly  made  and  legally  conducted,  a^d 
the  sum  bid  was  not  disproportionate  to  the 
value  of  the  property  at  the  time  of  the  sale, 
and  uo  sum  exceediug  tbe  bid  could  be  ob- 
tained in  case  a  new  sale  were  had,  and  no 
offer  of  any  Idnd  in  excess  of  the  bid  has 
beei;i  ma4e  to  the  court,  the  confirmation  of 
the  ssle  cannot  be  properly  objected  to 
by  the  belis  upon  the  ground  that  they  bad 
commenced  litigation  concerning  the  prop- 
erty, and  had  notified  purchasers  at  the 
sale  that  they  were  purchasing  a  lawsuit, 
and  that  if  it  were  not  for  the  lawsuit,  the 
market  value  of  the  property  would  have 
been  a  sum  largely  in  exceas  of  the  amount 
bid.    (£sta4:e  of  Burton,  105  CM,  353.) 

43.  If  the  court  finds  that  the  sum  bid 
was  not  diarprepeirtiouttte  to  Uie  yaliie  of 
tiie  property,  and  was  its  full  market  Falue, 
and  that  no  larger  sum  could  be  ebtained 
ajt  a  new  sale,  and  that  no  offer  was  made 
fiar  ajQ  Increased  bid,  a  finding  that  the  mar- 
ket value  would  b^ave  been  a  much  large** 
sum  if  it  had  not  been  for  the  doubt  s^^d 
uncertainty  caused  by  the  litigation  is  in  po 
sense  a  finding  that  the  market  value  was, 
at  the  time  of  the  sale,  a  much  larger  sum, 
and  is  no  finding  of  value  at  all.  (Bstate  of 
Burton,  105  Cal.  353.) 

44.  The  reasons  for  the  depreciation  •• 
the  market  value  of  property,  or  for  the 
present  market  value,  are  immaterial,  a«id 
cannot  control  the  court  In  its  judgmetit  \n 
to  wiiether  or  not  a  sale  should  be  made, 
but  the  present  value  of  the  land  Is  the  im- 
portant and  controHing  element  Ip  tbe  the 
case.    (Estate  of  Burton,  105  Cal.  853.) 

3.  Rights  of  PuiTchasers;  Recovery  of  De- 
posit. 

45.  Where  the  heirs  of  the  deeedeot  bnmgfil 
an  action  to  quiet  title  as  a^inst  tjhe  pur- 
chasers at  the  administrator's  saie  they  cstt- 
not  rejy  upon  fraud  not  pleaded  to  set  a^d<^ 
the  :title  procured  by  the  detepdants.  (Bur- 
ris V.  Kennedy,  108  Cal.  331.) 

40.  The  fact  that  tbe  answer,  in  addition 
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to  a  denial  oC  plainftUTfl  title,  jg^eeMd  fur- 
ther defenses  respecting  tbe  administmtor's 
sale,  and  clainasd  that  the  <plaintiff  vas  es- 
topped tram  assailing  it;  that  the  asie  had 
been  ratified,  and  that  the  defendants,  'n 
•case  the  sale  was  held  ¥oid,  ware  entitled  to 
be  snbrogated  to  the  riglvts  4tf  ai«ditocB  el 
the  estsiie  as  against  fibe  helni,  eannM 
change  the  tbeotrj  of  vytalntUTs  action  to 
quiet  title,  er  aid  the  complahirt  mo  as  to 
entitle  piaintifl  to  a  sesetesion  of  the  sale  af 
fraudulent,  no  fraud  or  aotlee  of  ifiraiid  be- 
ing alleged  ia  tbe  cosaiplaiat,  ar  nsscteslom 
SDught  therain.  (Bnrvki  t.  Sieunedy*  lOB 
GuL  831.). 

47.  Where  an  action  Is  bpougiht  to  raeoTt»r 
the  deposited  porehase  money  paid  to  ihe 
executor,  against  the  executor  lBdlv4duaUy, 
and  also  as  executor  of  the  estate,  the  oem- 
plaint  Is  demurmble  m  the  grotwd  ef  mis- 
ioinder  of  parties  and  «f  oauses  of  action, 
and,  where  It  doe^  not  shew  cleA24y  whether 
It  is  aought  to  charge  the  ei^^q^  peirson- 
ally  or  the  estate,  or  bqth  of  them  Jeintly, 
it  Is  demwroRble  {er  ambiguity  wd  unoe^ 
tainty;  and  It  i«  ^iso  dai^unuMe  upon  th^a 
ground  that  it  does  not  state  a  cause  of  ac- 
tion against  the  defendant  as  represeiitatiyc 
of  the  estate.  (Schlidcer  v.  Hemepway, 
110  Cal.  579.) 

48.  A  deposit  on  account  of  purcha^^ 
money  with  the  executor  by  the  purchaser 
at  Hueh  void  sale  is  not  recedved  by  the  exec- 
utor in  his  representatlye  capacity,  he  hav- 
ing no  right  to  ()emand  or  receive  It;  and 
the  estate  Is  not  liable  to  the  purchaser  for 
a  return  of  the  deposit  unless  it  De  shown 
that  it  has  been  actually  msde  a  pact  of  the 
assets  of  the  eslaie,  through  being  Sicoounted 
for  to  the  estate,  or  actually  nsed  for  its 
beneflt  (Scdilidier  ▼.  Biemenway,  110  Q%1 
679.) 

4.  Private  Sale;  Sale  Through  Agent. 

49.  The  executrix  of  a  deceafied  person, 
whether  as  executrix  or  legatee,  cannot  au 
thorisae  a  sale  of  the  property  of  the  estate 
by  an  agent  of  the  deceased,  and  therefore 
cannot  ratify  sueh  sale,  nor  pquld  such  un 
&qtlxn42ed  sale  be  made  valid  retroaetiveiy 
to  the  prejudice  of  creditors  having  pre- 
feirred  claims  Um  the  e^^pses^of  the  last 
sickness  of  the  deceased,  and  funeml  ex- 
penses, witSiout  their  oonsent.  (KJiundiek 
T.  White,  107  CW.  37.) 

.^O.  Where  the  land  of  a  deceased  person 
is  ordered  te  be  sold  at  auction,  and  thr  re- 
turn of  the  sale  made  by  the  executor  shows 
that  the  land  was  sold  at  private  sale,  and 
not  at  public  sale,  as  directed  in  the  erdcr 
of  sale,  the  sale  is  v^eld  en  the  face  of  the 
recopd,  and  the  court  has  no  power  te  eoa- 
firm  it.  (Sehtlcker  v.  Hemenway,  111)  Cal. 
579.) 

51.  Any  error  of  the  court  in  ordering  a 
private  sale  rather  than  a  pubUe  flsle,  o^ 
In  detenaMng  th#t  a  sale  was  iMeesMary. 
does  net  aJTeet  the  iralidity  of  the  si^le. 
(Burris  ▼.  iUnnadgr^  1Q6  Qsl.  33t.) 

5.  Sa}^  ijnfler  Power  of  wpi. 

Pkower  of  f«M«  ip  w^,  e^pstanctiiOA  'Of .  See 
Wills,  62. 


Exiscvtor  .cannot  sell  notes  of  eatate.  See 
Bwenutors  and  Ad(mlniatratora,'17. 

52.  An  executor's  sale  of  realty  under  a 
power  In  a  will  is  not  strictly  a  judicial  sale; 
but  as  between  the  executor  and  purchaser 
the  dealings  are  the  same  as  they  would  be 
between  any  other  vendor  and  ^v^endee.  (Es- 
tate of  Pearsesis,  102  Cal.  569.) 

53.  Where  an  executor  under  a  power  of 
sale  contained  hi  the  will  sold  the  property 
of  the  decedent  at  auction,  past  of  the  pur- 
ahase  money  to  be  paid  In  cash,  and  the 
balance  on  confirmation  of  tUle  by  the  supe- 
riev  court,  and  the  puveiiasera  appealed  from 
the  decree  of  oonflnnation,  whereupon  It 
was  stiiMiiatad  between  them  and  the  execu- 
tor that  the  whole  matter  should  remain  lo 
statu  quo  until  after  the  decision  of  the 
Bupname  oourt  establishing  the  rights  of 
the  purchasers,  the  stipulation  suspended 
the  oonsummation-of  the  oontmct  until  afte" 
the  determination  of  the  s^peal,  and  th' 
p^xrohasers  are  not  liable  foi-  iuiv^i-eiU  upon 
the  purchase  money  from  the  date  of  the 
auction  saki,  nor  for  taxes,  l»ut  they  msy 
comipel  a  eooweyanee  to  theineelves  upon 
their  payment  of  the  balance  of  the  pur- 
chase money.  (Estate  of  P^irsons,  102  Cal. 
5G9.) 

IV.  Descent  and  Distribution. 

Lex  domdcUU  golems  dispositioq.  of  per- 
sonalty.   See  OonflJbot  of  haiw%. 

Ourts  cannot  with  consent  chiinge  terms 
of  will  on  distribution-  See  Trusts  and  Trus- 
tees 6t 

Inheritance,  right  of  adopted  child.  See 
Parent  and  (%Ild,  14. 

Insurance  policy,  how  distributed.  See 
Insurance,  IX. 

DistHbution  of  life  estate,  flee  liife  Bs- 
tates,  5. 

Widow  receiving  under  decree  of  distri- 
bution is  estopped  to  contest  will.  See  Wills, 
82. 

Decree  of  ddstrlbiition,  presum^ptiOB  in 
favor  of.    See  Appeals,  880. 

Partial  distribution^  riglit  to  appeal.  Se-i 
Appeals,  29. 

Decree  of  distribution  is  asipealftMe.  See 
Appeals,   16. 

54.  Section  1884  oi  the  Oivil  Code,  as 
adopted  In  1674,  is  declarative  of  <^e  law  as 
previously  interpreted  by  this  court.  (Batss 
V.  Howapfl,  105  Cal.  178.) 

55.  Section  1386  of  the  Oivil  Oode  has  no 
allusion  to  the  blood  of  the  'first  purchaser, 
and  maltes  no  attempt  at  any  distinction 
founded  upon  the  sources  from  which  the 
estate  of  ttie  decedent  may  have  been  de- 
rived; and  section  JQ94,  w'hlcb  deals  entlrol/ 
with  cases  of  kindred  of  the  half  blood,  does 
not  qualify  or  change  the  rule  of  seoUon 
1386,  respecting  kindred  of  the  whole  blood, 
who.  if  next  of  kin.  share  In  all  the  estate 
of  t^  decedent,  ne  matter  from  in^at  soupee 
it  comes.    (Estate  of  Pearsons,  110  Oal.  IKSi.) 

56.  TTndor  subdivl^lop  6  Qf  section  1886  of 
thf  Oivil  ,Cod<fi,  which  provides  that  "if  the 
decedent  leave  neither  issue,  husband,  wife, 
father,  mother,  brother,  ner  tsliter«  the  es- 
tate oanst  gototihe  next  ni  kin  In  eonsl  de- 
gneo,^'  the  next  af  km  in  equal  degree  in 
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such  case  are  the  aunts  and  uncles  of  the 
decedent,  and,  if  they  are  of  the  whole  blood, 
the  estate  must  go  to  them  In  equal  shares 
regardless  of  the  source  from  which  the  es 
tate  was  derived.  (Estate  of  Pearcpons,  110 
Cal.  624.) 

57.  Proceedings  for  the  administration  of 
the  estates  of  deceased  persons  and  for  tbiir 
distribution  are  purely  statutory;  and  t\k^ 
court,  while  sitting  as  a  court  of  piobati*, 
has  no  other  powers  than  those  given  it  by 
the  statute,  and  such  incidental  i>ower8  a? 
pertain  to  it  for  the  purpose  of  enabling  f 
to  exercise  the  jurisdiction  conferred  upon 
it    (Buckley  v.  Superior  Court,  102  CJal.  Q.) 

58.  Under  sections  1658  to  1663,  IncluBiye, 
of  the  CJode  of  Civil  Procedure,  after  more 
than  one  year  has  elapsed  from  the  issu- 
ance of  letters  testamentary,  and  all  al- 
lowed claims  against  the  estate  have  been 
paid,  the  court  may  order  a  partial  distr:bii- 
tion  of  the  estate  to  the  devisees  and  lega- 
tees, without  requiring  them  to  give  bonds, 
if  it  reserves  from  distribution  suffictent 
other  property  to  pay  all  contested  cla^mn. 
(Estate  of  Crocker,  106  Cal.  368.) 

59.  The  words  in  the  statute  authorizrfng 
such  partial  distribution  when  the  estate  "i<i 
but  little  indebted"  are  used  relatively  and 
not  absolutely,  and  merely  refer  to  a  condi- 
tion of  things  in  which  the  debts  are  small 
when  compared  with  the  value  of  the  es 
tate.    (Estate  of  Crocker,  106  Cal.  368.) 

60.  A  partial  distribution  of  the  estate 
cunnot  be  had  while  it  is  in  the  hands  of  a 
special  administrator.  (Estate  of  Welch, 
106  CJal.  427.) 

01.  A  petition  for  partial  distribution  of 
the  estate  of  a  deceased  testator  may  be 
presented  by  several  legatees  and  devisees, 
and  is  not  defective  because  it  describes 
the  petitioners  as  "heirs  at  law."  The  pro- 
ceeding for  partial  distribution  is  but  a  step 
in  the  administration,  and  the  court  takes 
judicial  notice  that  the  petitioners  are  de- 
visees and  legatees  under  the  will.  (Estace 
of  Crocker,  105  CJal.  368.) 

62.  Upon  appeal  from  orders  for  partial 
distribution  of  the  estate  of  a  deceased  per- 
son to  ail  adopted  child,  and  to  another  p^^r 
son  named  in  the  will  as  legatee,  thi  pen- 
dency of  a  proceeding  instituted  by  a 
nephew  and  niece  of  the  deceased  to  revoko 
the  probate  of  the  will  cannot  defeat  vw 
rights  of  the  legatees  named  In  the  will  to 
partal  distribution,  and  the  adoipted  child 
being  the  only  heir  of  the  deceased,  th<' 
nephew  and  niece  have  no  rights  to  be  af- 
fected by  any  disposition  of  the  estate.  (Es- 
tate of  WilUams,  102  CaL  70.) 

63.  A  decree  of  distribution  is  intended  to 
be  a  final  distribution  of  the  estate,  and 
should  not  be  made  contingent  upon  the  es- 
tablishment at  some  future  time  of  the  ex- 
istence of  conditions  inserted  in  a  proviso, 
and  upon  appeal  such  decree  will  be  directed 
to  be  modified  by  striking  therefrom  such 
proviso.    (Estate  of  Garrity,  108  CaL  ^63.) 

64.  Where  the  land  distributed  to  the 
heirs  of  a  deceased  person  is  described  In 
the  decree  of  distribution  as  the  whole  of  the 


Bedding  ranch,  and  as  being  the  property 
conveyed  by  a  certain  recorded  deed,  re- 
ferring to  the  book  and  pages  of  the  ree- 
ord,  such  decree  sufficiently  describes  the 
property  distributed,  notwithstanding  a  mis- 
take in  the  decree  in  the  designation  of  two 
of  the  courses;  and  the  erroneous  courses^ 
being  apparent  on  their  face  when  applied 
to  the  land,  and  the  description  being  p^w*- 
fect  without  them,  will  be  rejected  as  sur- 
plusage, and  a  conveyance  from  the  heirs 
having  the  full,  legal,  and  equitable  title  vy 
the  land  conveyed  to  their  ancestor,  there 
being  no  other  person  or  persons  In  whook 
any  apparent  title  is  legally  or  equitably 
vested,  will  estop  the  heirs  and  all  other 
persons  to  claim  through  or  under  them  or 
either  of  them.  (Bates  v.  Howard,  106  OaL 
173.) 

66.  A  decree  of  distribution  of  the  estaite 
of  a  deceased  person  fixes  the  liability  of 
the  executor,  and  is  conclusive  upon  his 
sureties  who  are  liable  upon  their  undertak- 
ing to  the  full  extent  of  the  penalty,  regard- 
less of  whether  an  additional  bond  has  beeti 
given  or  not  (Bvans  v.  Gerken,  106  CaL 
311.) 

66.  A  decree  of  distribuitlon  under  a  wUl 
is  not  binding  upon  a  person  not  in  esse  at 
the  time  it  was  rendered,  and  such' decree 
may  be  made  the  su<bject  of  a  collateral 
attack  in  a  proceeding  by  such  person  to 
obtain  a  decree  declaring  that  a  life  estate 
given  by  the  will  has  terminated.  (Estate 
of  De  Leon.  102  Cal.  637.) 

67.  The  decree  of  distribution  of  an  estate, 
and  the  order  of  the  superior  court  passing 
ui>on  and  proving  the  aocoumt  of  an  execu- 
tor, in  the  absence  of  fraud,  are  binding  upoa 
the  executor  and  his  sureties,  although  the 
sureties  are  not  parties  to  the  proceed*  ij?, 
and  an  embezzlement  of  money  of  the  dec> 
dent  by  the  executor,  during  the  lifetime  of 
the  decedent,  is  mot  such  fraud  as  entitles 
the  sureties  to  attack  the  decree  of  distribu- 
tion.   (Trewoek  v.  Howard,  105  CaL  434.) 

68.  The  lands  distributed  after  adminls 
tmtlon  hato  the  hands  of  the  widow,  a« 
trustee'  undf&r  the  will,  ceased  to  be  a  part 
of  the  estate  in  the  course  of  administration; 
and,  prior  to  the  enactment  of  sections  161N^ 
to  1703  of  the  Code  of  Civil  Procedure,  th^ 
probate  court,  and  Its  successor,  the  supe- 
rior court,  in  the  exercise  of  probate  jur  s- 
diction,  had  no  further  control  of  the  same: 
and  the  circumstance  that  at  a  future  time 
there  was  to  be  a  division  of  the  property 
among  the  beneficiaries  of  the  trust  did  not 
affect  the  rule;  and  the  only  power  to  regu- 
late and  direct  the  administration  of  the 
trust  lay  with  the  court  possessed  of  general 
equity  jurisdiction.  (Morffew  v.  S.  F.  an  I 
San  Rafael  R.  R.  Co.,  107  Cal.  587.) 

69.  Assets  cannot  be  collected  upon  the 
distribution  of  an  estate,  and  a  sum  due  from 
the  estate  by  a  devisee  to  whom  distribu- 
tion is  made,  which  is  not  an  advance  to  the 
devisee,  cannot  be  deducted  from  the  share 
of  the  estate  to  which  the  devisee  is  en- 
titled upon  distribution.  (Estate  of  Smitli, 
108  Cal.  115.) 
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V.  Title  and  Rights  of  Heirs;  Pretermitted 
Oliildreii;  Proceedings  to  Deteranlne  Heir- 
ship. 

Heirs,  meaning  of.    See  Negligence,  7. 

Wonl  "heirs"  does  not  include  deyi«ees, 
when.    See  Homestefids,  37. 

Hnsband'  Is  heir  of  wife.  See  Husband 
and  Wife,  14;  Insurance,  50. 

Articles  of  seiwratlon,  effect  of  on  right  of 
Inheritance.  See  Executors  and  Adminis- 
trators, 2. 

Adverse  possession  by  heir.  See  Adyerse 
Possession,  6. 

Expectancies,  assignment,  and  release  of. 
See  Exx)ectancie6,  2. 

Hosbamd  may  assign  intereet  In  wife's  es- 
tate.   See  Husband  and  Wife,  14. 

Petition  by  heir  for  share  of  estate,  na- 
ture of.    See  Appeals,  58. 

Mortgage  of  interest  in,  "w^hait  Includes. 
See  Mortgages,  32,  et  seq. 

Heirs  cannot  compel  accounting  with  sur- 
vlviDg  partner.    See  Partnership,  29,  et  seq. 

Contest  of  heirship,  right  of  appeal.  See 
Appeals,  30. 

70.  The  title  of  the  heirs  of  a  deceased 
person  to  real  estate  owned  by  him  does 
not  originate  In  the  decree  of  distribution, 
but  comes  to  them  directly  from  their  ainces- 
tor,  subject  only  to  the  control  of  the  pro- 
bate court,  and  the  possession  of  an  admin- 
istrator appointed  by  that  court  for  the  pur 
pose  of  fl^mlnlstratlon.  (Bates  v.  Howard, 
105  Cal.  173.) 

Deduction  from  dlstributlye  share.  See 
ante,  69. 

71.  Parol  eyldence  Is  Inadmissible  to  proye 
that  the. omission  of  the  testator  to  proylde 
in  his  will  for  any  of  his  children,  or  for 
the  Issue  of  any  of  the  deceased  childre.i, 
was  Intenitlonal,  and  the  face  of  the  will  It- 
self can  only  be  looked  to  to  determine  his 
Intention.    (Estate  of  Salmon,  107  Cal.  614.) 

72.  The  fact  that  the  testator  mentioned  In 
the  will  the  widows  of  his  deceased  sons, 
the  mothers  of  the  omitted  grandchildren, 
is  mot  sufficient  to  show  that  he  had  his 
grandchildren  In  mind,  and  does  not  rebut 
the  presumption  that  they  were  forgotten, 
or  show  that  the  omission  was  Intentional. 
(Estate  of  Salmon,  107  Cal.  614.) 

73.  The  final  order  or  decree,  in  a  proceei- 
Ing  under  section  1664  of  the  Oode  of  Olyll 
Procedure  to  determine  heirship.  Is  prop- 
erly entered  when  spread  at  length  upon 
the  minute-book  of  the  court  in  probate. 
It  Is  not  necessary  that  It  should  be  entered 
In  a  judgment-book.  (Estate  of  Blythe,  110 
Oal.  226,  229.) 

74.  It  seems  that  the  p»roceedlng»  and  de- 
cree proyided  for  In  section  f664  of  the  Code 
of  Ciyil  Procedure  were  intended  by  the 
legislature  to  be  In  rem,  and  concluslye 
against  all  persons,  and  the  unquestioned 
basis  for  the  decree  of  distribution  which 
wa«  to  follow.  (Estate  of  Blythe,  110  Ca\ 
231.) 

75.  Where  »n  heir  who  has  instituted  prior 
proceedings  under  section  1664  of  the  Code 
of  Civil  Procedure  petitions  for  a  subse- 
quent distribution  of  the  property,  and  seiH 
forth  the  proceedings  as  a  basis  for  the  de- 


cree, if  a  claimant  who  did  not  appear,  and 
was  not  named  in  such  proceedings,  appears 
and  contests  the  distribution,  and  Joins  issue 
upon  the  fact  of  such  proceedings,  the  pro- 
ceedings are  admissible  in  eyldence  under 
the  issues.  In  proof  of  the  averments  de- 
nied by  the  contesting  claimant,  without 
regard  to  the  question  of  their  conclusiye- 
ness.    (Estate  of  Blythe,  110  Cal.  231.) 

ESTOPPEL. 

Averments  In  petition,  estoppel  from.  See 
Parent  and  Child,  10. 

Petitions  and  actions  do  not  work  estop- 
pel, when.    See  OonioratkHis,  20. 

Burden  of  proof  of.    See  Corporations,  163. 

Common  grantor,  alleging  title.    See  Title. 

Deed,  estoppel  by.  See  Mines  and  Mining, 
13. 

Deed,  estoppel  by,  deed  must  be  valid  to 
operate  as.    See  Deeds,  21. 

Acknowledgment,  party  making,  estoppel 
of.    See  Acknowledgments,  4,  6. 

Married  woman  acknowledging  deed,  es- 
toppel of.    See  Acknowledgments,  6. 

Claim,  estoppel  from  statements  In,  where 
second  claim  presented.  See  Eetates  of  De- 
ceased Persons,  18. 

Consideration,  estoppel  to  deny  want  of, 
does  not  exist,  when.    See  Mortgages,  108. 

Contract,  estoppel  to  deny.  See  Agency, 
34. 

Corporation,  estoppel  of,  binus  stock- 
bolder.    See  Corporations,  62. 

Corporation  taking  flrtx>ck  and  receiving  divi- 
dends, estoppel  of.  See  Banks  and  Banking, 
19. 

Default,  party  In,  estoppel  of.  See  Con- 
tracts, 65. 

Failure  to  act  where  no  action  required, 
works  no  estoppel.    See  Watercourses,  96. 

Falee  representations  do  not  constitute  an 
estoppel,  when.    See  Agency,  39. 

Invalidity  of  contract,  estoppel  to  claim 
fiom  receiving  benefits.  See  Corporations, 
124. 

Landlord  Is  estc^iped  to  deny  right  of  lessee 
to  possession.     See  Landlord  and  Tenant,  7. 

Mistake  defeats  estoppel.    See  Streets,  17. 

Mortgage  one  assumes  to  pay,  estoppel  to 
deny  validity  of.    See  Mort^gages,  68. 

Nonsuit,  judgmeiDt  of,  as  estoppei.  See 
Nonsuit,  11. 

Cfllcer,  one  exercising  duties  of,  estoppel 
of.    See  Offices  and  Oflacers,  VIII. 

Officer  qualifying  Is  estopped  to  deny  he 
did  not  enter  upon  his  duties.  See  Offices 
and  Officers,  2. 

Person  receiving  and  collecting  draft,  es- 
toppel of  In  relation  to.  See  Criminal  Law, 
183. 

Ratification,  estoppel  to  deny.  See  C^or- 
porations,  144. 

Society  is  not  estopped  to  contest  claim 
for  sick  benefits,  by  what  acts.  See  Unin- 
corporated Associations,  13. 

Stipulation  Is  not,  when.    See  Stipulations, 

1. 

Stipulation,  oral,  estoppel  to  deny.  See 
Stipulations. 

Void  act,  acting  under,  and  taking  bene- 
fite  Is  not  estoppel,  when.  See  Constltotlonal 
Law,  42. 
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Wtdow  leceiyiiig  under  will  is  e&^xnifged 
to  contest  It   8ee  WiUfi,  32. 

Widow,  election  by,  estoppel  from.  See 
Wills,  VIII,  5. 

After-acquired  title  p«M«i  by  .deed.  -See 
Deeds,  26,  27. 

•Sheriff's  deed  does  not  pass  after-s<*qiximd 
-title.    See  £zeeutioins,  11. 

1.  Estoppels  must  be  mutual;  and  where  it 
does  not  appear  that  the  first  grantee  of  -i 
city,  or  his  succesor  to  an  undivided  half 
of  a  pueblo  lot,  do  not  still- hold  an  undivided 
interest  in  the  west  half  of  the  .lot,  tli^e  <iity 
oannot  be  estopped  from  alalming  its  origi- 
nal undivided  inteceet  in  the  east  .half 'there- 
of by  reason  of  the  conveyance  of  tJiewjest 
haif  of  the  lot  as  a-^pecilic  tmct<to  a  sub- 
sequent grantee.  (6ord>qn  v.  Qity  of  San 
Diego,  101  Cal.  522.) 

2.  Estoppels  miuat  be  niuniai;  sAd  the 
party  failing  to  sign  the  contract  cannot  «be 
estopped  by  a  voluntary  compliance  with  a 
part  of  its  conditons,  where  the  party  sign- 
ing the  same  cansoot  tbe  lieid  'bound  undeor  the 
proposed  contract,  but  can  i^epudiate  it  at 
any  time.  (&p4nney  v.  Downing,  108  Cal. 
600.) 

3.  A  reciital  in  a  mojctgage  executed  )>y  a 
third  person  to  secure  payments  under  a 
lease  which  operates  in  law. as. a  ^piMlitional 
sale,  that  tae  principal  debtor  Is  Justly  in- 
debted to  the  creidlt«)r  .for  the  tuu  sum 
agreed  to  be  paid  as  rent  for  certain  nwichln- 
ery  lin  accordance  with  .the  .tenns  ,of  the 
lease,  does  not  estop  the  .mortgagor  {rom 
showing  that  the  terms  of  the  lease  ware 
afterward  altered  by  tbe  parties,  .4od  ,that 
no  indebtedness  ever  accrued  In  aecocdan^ 
.with  its  . original  terms.  (Par]Ke  a^d  .X^acy 
Co.  V.  White  Biver  X-umber  Co.,  4.10  .Cal. 
^658.) 

4.  An  estoppel  in  pals  is  a  right  ■  aFtakog 
•from  acts,  admissions,  or  conduct  which 
have  induced  a  changed  position 'in. aoeord- 
ance  with  the  real  or  apparent  intention. of 
the  party  against  whom  'it  is  aUeged;  and 
where  a  person  by  word  or  conduct  ^kidiioes 
encther  to  act  on  a  belief  in  'the  ezlatsnce 
of  a  certain  state  of  facts,  he  will  beestopped 
as  against  him  to  allege  a  different  state  of 
facts.    (Pope  V.  Annsby  Co.,  Ill  Cal.  .t5&.) 

5.  The  principle  of  estoppel  in  pais  may 
be  applied,  against  the  public  in  exceptional 
cases  where  Justice  and  right  require  it;.and 
where,  before  the  erection  of  buildings  by 
the  possessor  of  land  claimed  by  the  city  as 
part  of.  a  public  street,  the  city  Instructed 
Its  agent  to  Investigate  anu  report  ,to  the 
council  its  rights  to  the  land,  who  investi- 
gated and  reported  that  the  city  had  no 
claim  or  title,  which  report  was  received, 
placed  on  file,  and  entered  In  substance  upon 
thexmlnutes  of  the  proceedings  of  the  coun- 
cil, whereupon  .the  possessor  of  the  land 
.erected  a  large  and  .valuable  building .  upon 

the  land,  and  no  claim  was  made  and    lo 
acHon  thereafter  taken  by  the  city  for.a,pe 
riod  of  twenty  years,  the  city  Is  e^topp^d 
ficm  bringing  an  aotion  for  the  recoveiy  of 
tho  lapd  as  part  of  tbe  street,  and  from  ob- 


taining a  Judgment  whloh  would  result  ia 
a  desonietion.of  the  property.  (City  of  Los 
Angeles  v.  Cohn,  101  CaL  373.) 

6.  The  fact  that  the  party  not  signing  the 
contract  proceeds  with  full  knowledge  of 
Its  terms  partially  to  peitform  it  does  lyA 
estop  him  to  deny  the  binding  obligation  of 
the  contract,  when  it  Is  part  of  the  under- 
standing  between  the  parties  that  the  terms 
of  the  cotntract  are  to  be  reduced  to  mrtt- 
ing  and  signed  by  both  parties.  (Spinney  v. 
Downing,  108  Cal.  666.) 

%7.  jEhe  vendee  or  grantee  of  Iaii4  is  no: 
estopped  from  disputing  the  validity  of 
tbe  title  under  which  he  entered,  and  ne 
may  show  anptber;  and  independent  title  In 
himself.  (Robinson  v.  Thornton,  102  CaL 
675.) 

8.  Where  the  defendant  in  an  aotion  to 
quiet  title  claims  title  under  a  wife  to  lands 
awarded  in  a  decree  J-n  partttlon  to  the  hus- 
band and  wife  Jointly,  and  seeks  by  eroes- 
complaint  to  reform  the  decree  upon  tho 
ground  of  mistake  and  fraud,  and  that  the 
deesee. should  have  Awarded  the  Jands  to 
th<»  wife  alone,  and  tbe  court  finds  Uiat  no 
if  raiid  wasipraclioed,  and  that  tbe  lands  were 
the  eommfunity  property  of  the  husband  sod 
wtfe,'aud  that  by  mistake  in  the  denee  th-3 
land  was  set  apart  to  them  Jointly,  tbe  crsi 
comptolnant  cannot  ibe  heard  to  oomplala 
ithat  theeouft  hiad  no  power  tn  reform  the 
decree,  nor  of  the  fact  that  he  was  iDt 
awarded  the  full  relief  sought.  (Seeord  v. 
Qulgley,  106  Cal.  149.) 

9.  Where  a  husband  and  wife  loin  In  th'i 
sale  of  a  business  and  goodwlH.  and  they 
both  covenant  and  agree  with  the  vendees 
.that  neither  of  them  will  engage  In  or  carry 
on  a  like  business  in  the  city  where  the  tms- 
inese  was  conducted,  the  wife  Is  estopped  by 
the  written  contract  of  sale  executed  by  her 
from  denying  her  Interest  or  title  In  the 
business  or  goodwill  sold.  (Potter  v.  Ahem, 
110  (3al.  674.) 

ID.  Where  n.  marriied  womaJi,  who  was 
living  apart  from  her  hustand,  before  and 
at  the  time  of  the  eseeution  of  a  .deed  by 
her  of  her  s^arate  .property,  falsely  repre- 
sented to  the. agent  of  the  grantee  that  she 
was  a  widow,  and  acluiQwledged  the  deed 
as.a-slngle  woman,  intending  thereby  to 
deceive  the  grantee,  who  acted  upon  such 
representations,  .believing  them  to  be  true, 
notioi^ly  in  paying  the  purchase. money,  bH^ 
tin  paying  all  ,the  taxes  and  street. assess- 
ments during  the  period  of  thirteen  years, 
wltthont  notice  of  the  falsity  of  the  represen- 
tations, or  th%t  tbe  grantor  Intended  to  'ay 
any  claim  to  the  land  prior  to  the  com- 
menicenient  of  an  aotlqu  to  quiet  title  by  her 
daughter,  to  whom  she  sobseqnently  con- 
veyed the  property  without  a  valuable  con- 
sideration, and  who  took  the  deed  with 
knowledcre  of  the  prior  deed,  the  plaintifT 
in  such  action  Is  estopoed  from  denying  that 
her  mother  was  a  widow  at  the  time  she 
acH^nowledged  her  deed  to  the  prier  grantee. 
(Ramboz  V.  Stowell.  103  Cal.  688.) 
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EVIDBNOE^ 

I.  Best  and  Secondary  Evidence;  Herein 
of  Suppression  or  SpoUatten  of  Evi- 
dence. 
II.  Docfumentary  ESvldence. 
III.  Expert  and  Opinion  Evidence. 
lY.  AdsniBsioQB,   Decliurations,   and    Ooa- 

veroations. 
V.  Parol  Evidence. 
VI.  Relevancy,    Oompetency,    and    laate* 

rialit7. 
VII.  Practice  in  Relation  to. 

1.  Order  of  Proof;  Rebuttal;  Re-ex- 

amination; Burden  of  Proof. 

2.  Offer  of  Proof;  Herein  of  Offer  •f 

Improper  Testimony. 

3.  Admission  on  Offer  to  Show  Ri>l- 

evancy. 

4.  Objections  to. 

5.  Rulings    on;    Errors,    when    Not 

PneJiMilclad,    aiud    What     Cures; 
Striking  Out  Evidence. 
VIII.  Weight,  Ored'Mlity,  and  Effect  of. 

In  particular  actions.  See  Particular  Ti- 
tles. 

Rule  of  evidence  coarfcalned  in  Political 
CkMle,  and  not  in  Code  of  Procedure,  effect 
of.    See  Streets,  ±40. 

Witnesses.    See  Witnesses. 

Privilege  of  witnesses.    See  Wirtnees,  II. 

Action  on  stated  account,  doity  to  f umlsn 
copy.    See  Accounts,  7. 

Agreed  case.  See  Pleading  and  Practice, 
VII. 

OircomstAntial.  See  Criminal  Law,  X,  3. 
1>;  XI,  14,  C,  A. 

Criminal.    See  Criminal  Law,  X,  8. 

Depositions.    See  Depositions. 

Foreign  law.    See  Foreign  Law. 

Interpreters.    See  Interpreters. 

Judicial  notice.    See  Judicial  Notice. 

Nonsuit.    See  Nonsuit. 

Perjury.    See  Criminal  Law,  XI,  20. 

Presumptions.    See  Preeumptions. 

Presum<ptions  in  favor  of  rulings  on.  Soe 
*Appeal«u  XI,  18,  d. 

Privileged  communications.  See  Privilei;- 
ed  Oommunlcations. 

Rlgbt  of  witness  to  illustrate  evideacei 
See  Negligence,  20. 

Variance.    See  Variance. 

Instructions  on  tlie  evidence.  See  In- 
structions, IV. 

Directing  verdict.    See  Verdict,  1-3. 

Newly  discovered.    See  New  Trial*  II,  4. 

Review  of  evidence  on  anipeal.  iiee  Ap- 
peals, XI,  11. 

Errors  In  rulings,  review  on  appeal.  See 
Appeals,  XI,  10. 

Review  of,  time  for  i^peal.  See  Appeals, 
39,  et  seq. 

Rulings  on,  how  presented  for  review. 
See  Appeals,  VIII,  2. 

I.  ftest  and  Secondai^  Evidence;  Herein  of 
Suppression  or  Spoliation  of  Evidence. 

Ebtempllfled  copy  of  foreign  will,  flee 
Wllte,  26. 

Certified  copy  of  resolution  of  directors  as 
evidence.    See  Coiporations,  176. 


1>  Secondary  evldenoe  ol^  the  contents  of 
a  missing  document  not  in  poasessioo  of  th  * 
adverse  pBrty«  cannot  be  given  when  the 
proof  shows  that  Oiere  is  a  person  who 
mlfi^t  probably  have  it,  of  whom  no  in- 
quiry htLS  been  made,  but  the  preliminary 
proof  should  show  that  inquiry  has  been 
madev'  without  result,  of  every  person  who, 
according  to  the  evidence,  would  be  likely 
to  have  the  docunuent,  or  to  l^now  ol  Its 
whereabouts.  (Alvord  v.  Spring  Valley 
Gold  Co.,  106  Cal.  647.) 

2.  SecUon  1906  of  the  Code  of  Civil  Prx>- 
cedure  refers  to  exemplled  copies  of  an  or- 
iginal record;,  and  not  tx)  the  original  rec- 
ord Itself,  and  the  word  * 'attestation"  used 
in  that  section  is  used  In  its  secondaiy  or 
technical  sense,  to  denote  the  certification 
by  the  keeper  of  a  record  of  the  verity  of  a 
copy.  (Wickersham-  v.  Johnotx)n,  104'  Cal. 
407.) 

3.  Oral  evidence  may  be  given  of  the  con- 
tents of  a  check  drawn  by  the  defendant 
and  returned  to  him,  regardless  of  whether 
he  may  have  been  notified  to  produce  it  or 
not;  and  the  fact  that  notice  has  been  given 
to  him  to  produce  the  check  before  the  in- 
troduction of  proof  of  its  contents,  where  the 
demand  was  not  pressed,  and  the  court  diil 
not  require  the  defendanf  to  prod-uce  il.  Is 
not  prejudicial  error.  (People  v.  Royee,.100 
Cal.  173.) 

4.  In  an  action  to  foreclose  a  nvortgage 
not  under  seal,  executed  in  the  name  of  th'3 
corporation  defendant,  unrecorded  resoiu- 
tlonir  of  the  board  of  directors  of  the  ooiik)- 
rSttibn,  the  rotagh  minutes  of  which  had 
been  lost,  by  which  the  mortgage  was  in 
fact  authortzeid,  may  be  proved  by  parol 
evidence  without  reference  to  what  may 
have  been  the  contents  of  the  lost  memo- 
randum. (Boggs  V.  Lakeport  A.  P.  Aseo<^., 
Ill  Cai.  354.) 

5.  It  is  the  duly  authenticated  record  In 
the  books  of  the  corporation,  which  is  the 
best  evidence,  and  the  rough  notes  of  the 
meetings  are  ais  much  secondary  evidence 
as  the  testimony  of  witnesses,  and  in  the 
absence  of  an  authenticated  recortl,  anv 
cdittipetent  secondary  evidet«e  may  be  ad- 
mitted to  show  what  the  act  of  the  board 
was.  (Boggs  V.  Lakeport  A.  P.  Assoc.,  Ill 
GaL  354.) 

6.  Where  the  reconls  of  tbe  bank  [Row- 
ing the  elefctlon  of  officers  and  adoption  of 
by-laws  were  excludeHi  by  the  court  upon 
objection  by  the  defendant  upon  the 
ground  that  the  bank  was  not  legally  organ- 
ized as  a  corporation  de  facto,  it  is  proper 
for  the  prosecution  to  show  by  oral  testi- 
mony who  were  In  fact  the  acting  officers 
of  the  corporation.  (People  v.  Leonard,  106 
OBli  302.) 

7.  In  an  action  for  conspiracy  to  defraud 
the  stockholders  of  a  mining  company,  l^a 
presumption  against  a  spoliator  does  not  ap- 
ply, so  aa  to  justify  a  court  in  assumln;; 
that  the  ores  of  the  mAne  were  of  the  talne 
shown  by  the  car  samp^  assays,  when  the 
evidence  Shows  that  they  indicated  too 
great  a  vtalue,  and  there  is  no  suppression 
of  evidence,  either  of  the  car  sample  as- 
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says  or  of  the  polp  sanit^le  or  settler  mm- 
pie  assays,  whlcb  weire  taken  according  to 
the  usual  course  of  the  business  and  all  pre- 
served;  and  it  is  only  so  Car  as  the  assays 
may  be  indefiuite  or  uncertain  that  the  will- 
ful suppression  of  any  secondary  evidence 
or  corroborating  cireumstance,  which  would 
tend  to  clear  up  the  uncertainty,  would  Jus- 
tify a  court  in  giving  to  the  direct  evidence 
the  strongest  conatruction  in  favor  of  the 
other  side  that  it  would  reasonaUy  bear. 
(Fox  V.  Hale  &  NorcroBs  Sliver  Min.  Oo., 
108  Cal.  369.) 

8.  Where  the  superintendent  of  the  mill 
was  president  and  the  principal  stockholder 
of  a  bank,  and  also  a  stockholder  of  the 
mill  company,  but  was  not  a  party  to  the 
action,  and  the  cashier  and  clerk  of  the 
bank  refused  to  exhibit  che  booKs  of  the 
bank  when  their  depositions  were  taken,  at 
a  time  when  neither  the  mill  company  nor 
its  principal  stockholders  were  parties  to 
the  action,  and  no  demand  appears  to  have 
been  made  at  any  time  upon  any  party  to 
the  action  for  a  production  or  Inspection  of 
the  books  of  the  bank,  the  parties  to  the  ac 
tion  cannot  be  treated  as  spoUatoos  of  tes- 
timony. (Fox  V.  Hale  &  Norcross  Silver 
Min.  Oo.,  108  Oal.  869.) 

9.  The  fact  that  the  cashier  of  a  bank, 
whlQh  was  under  the  control  of  the  superin- 
tendent of  the  mill  company,  was  also  act- 
ing superintendent  of  the  mint,  and  that.  In 
entering  the  deposits  of  bullion  In  the  mint. 
Instead  of  giving  the  name  of  the  mine  or 
locality  which  produced  it,  he  soimetimt.s 
entered  it  as  "unknown,''  does  not  prove  a 
suppression  or  spoliation  of  evidence  in 
reference  to  the  transactions  of  the  mint, 
where  it  appears  that  as  acting  superin- 
tendent he  was  follovTing  the  established 
practice  of  the  mint  In  the  mode  of  entries 
made  in  the  books.  (Fox  v.  Hale  &  Nor- 
cross  Silver  Min.  O).,  108  (3al.  369.) 

II.  Documentary  £>vidence. 

Rescinded  agreement,  admissibility  as 
evidence.    See  post,  47. 

Advertisement  in  paper  by  confederate  Is 
admissible,  when.    See  Oriminal  Law,  810. 

Medical  books  as  evidence.    See  post,  20. 

10.  Where  preliminary  proof  is  necessary 
to  the  introduction  of  any  kind  of  docu- 
mentary evidence,  the  sufficiency  of  such 
proof  is  to  be  determined  in  the  first  in- 
stance by  the  trial  judge;  and  his  determi- 
nation of  the  matter  will  not  be  dlcrturbed 
unless  there  has  been  an  abuse  of  discre- 
tion. (Webster  v.  San  Pedro  Lumber  Oo., 
101  Cal.  326.) 

11.  A  city  directory  showing  therefrom 
that  the  name  signed  to  the  check  does  not 
appear  therein  Is  competent  for  the  pur- 
pose of  proviug  that  there  is  no  firm  of  the 
name  appended  to  the  signature.  (People 
V.  Epplnger,  106  (M.  86.) 

12.  Statements  from  the  assessor's  office 
not  slgneil  by  the  party  against  whom  taiey 
are  offered,  nor  shown  to  have  been  made 
under  his  direction,  or  with  his  knowledge, 
are  not  competent  evidence  against  him  or 


parties  claiming  under  him.    (Feliz  v.  Fe 
liz,  105  OaL  1.) 

18.  An  unanswered  letter  from  a  third 
person  to  the  defendant,  found  In  the  pos- 
session of  the  defendant  when  arrested.  Is 
hearsay  and  Inadmissible  evidence  against 
the  defendant,  and  the  possession  of  it  Is 
not  evidence  of  acquiescence  of  the  de- 
fendant In  Ub  contents  so  as  to  make  its 
contents  evidence  against  him,  where  it  Is 
not  shown  that  the  defendant  acted  upon 
any  Infonnatlon  oontained  In  the  letter, 
or  by  his  acts  or  conduct  invited  the  send- 
ing of  it  to  him.  (People  v.  Oolbum,  105 
CJaL  64a) 

Letter  Is  not  admissible  because  hearsay, 
when.    See  Landlord  and  Tenant,  82. 

Letters  between  third  persons  not  evi- 
dence, when.    See  Insanity,  17. 

Letter  written  in  answer  to  telegram  a^ 
evidence.   See  post,  49. 

14.  Where  one  of  the  defendants,  in  con- 
nection with  his  testimony,  presented  a 
statement,  or  list  of  Items,  from  the  books 
of  the  defendants,  which  had  been  prepared 
at  the  Instance  of  the  witness,  and  was 
produced  by  him  for  the  purpose  of  show- 
ing the  nature  of  the  transactions  between 
the  defendants  and  the  employee  of  the 
plaintiff,  the  list  produced  Is  not  rendered 
inadmissible  (by  reason  of  its  containing  en- 
tries of  transactions  that  had  occurred 
more  than  three  yeans  before  the  com- 
mencement of  the  action;  and  an  objection 
on  the  part  of  the  defendants  to  that  por- 
tion of  the  list,  upon  the  ground  that  no 
recovery  could  be  had  for  it,  and  that  H  is 
barred  by  the  statute  of  limitations,  Is 
properly  overruled.  (Bode  v.  Lee,  102  Oal. 
583.) 

15.  In  an  action  to  enforce  a  trust  agaiosc 
a  lumber  company  for  moneys  alleged  to 
have  been  deposited  with  it,  the  court  may 
aJdmlt  in  evidence  the  account  books  of  the 
defendant,  where  the  objection  to  their  In- 
troduction Is  not  upon  the  ground  that  the 
books  were  not  competent  evidence,  bat 
upon  the  ground  that  the  preliminary  proof 
of  their  correctness  was  not  sufficient,  *f 
there  was  sufficient  preliminary  evidence  of 
their  correctness  to  warrant  ^e  court  in 
admitting  them  in  evidence,  although  it  af- 
terwards ax)peared  that  one  of  the  chief 
book-keepers  of  the  company  had  made 
manipulations  of  the  cash  book  for  the  pur- 
pose of  defrauding  the  company  and  em- 
bezzling some  of  its  funds,  which  could  not 
have  the  effect  to  reverse  the  ruling  of  the 
court,  there  being  sufficient  evidence  as  to 
the  correctness  of  the  books  so  far  as  the 
accounts  and  rights  of  those  dealing  with 
the  company  were  concerned.  (Webster  v. 
San  Pedro  Lumber  Co.,  101  Oal.  826.) 

16.  The  entries  in  a  cash-book  kept  In  the 
bank  by  a  book-keeper  under  the  direction 
of  the  defendant,  as  manager  of  the  bank, 
are  prima  facie  evidence  of  the  balances 
of  cash  on  hand  at  the  several  dates  at 
Which  It  was  important  to  show  such  bal- 
ance, and  It  is  proper  to  instruct  the  jury 
that  such  entries  are  evidence  tending  to 
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show  the  oasb  on  hand  at  such  dates.  (Peo- 
ple y.  Leonaid,  106  Gal.  302.) 

Books  of  account  of  bank  as  evidence. 
See  Banks  and  Banking,  15. 

Minute-booka  must  be  Identified.  See 
Depositions,  4. 

Minutes,  reciftals  in  as  evidence.  See 
Taxation,  V. 

Entries  in  books,  adimissibility  in  evi- 
dence.   See  Suretyship,  23. 

Vouchers  of  bank  as  evidence.*  See  Banks 
and  Banking,  15-17. 

III.  Expert  and  Opinion  Eyldenoe. 

Opinion  of  witness.  See  Criminal  Law, 
188. 

Handwriting,  who  competent  to  testify 
as  to.    See  Handwriting. 

Insanity,  opinion  eyidence  as  to.  See  In- 
sanity, II. 

N^Ugence,  opinion  evidence  as  to.  See 
Negligence,  ie-18. 

Speed,  expert  and  opinion  evidence  as  to. 
Bee  Common  Carriers,  32. 

Threats,  evidence  In  explanation  of.  6ee 
Ciimlnal  Law,  141. 

Understanding  of  witness  who  does  not 
know  the  language.  See  Criminal  Law, 
.859. 

VITounds,  who  may  testify  as  to  character 
of.    ^e  Criminal  Law,  276. 

Instruction  cautioning  Jury  against  ex- 
pert is  properly  refused.  See  Criminal 
Law,  277. 

17.  The  opinion  of  a  witness  may  be  re- 
ceived in  connection  with  his  statement  of 
the  facts  upon  which  it  is  "based,  when  the 
impressions  or  sensations  caused  by  exter- 
nal objects  are  not  susceptible  of  exact 
r^roduction  or  description  in  words,  and 
the  judgment  or  opinion  of  the  witness  by 
whom  they  have  been  experienced  is  the 
only  mode  by  which  they  can  be  presented 
to  a  jury.  (Healy  v.  Vlsalia  and  Tulare  R. 
R.  Co.,  101  Cal.  685.) 

18.  As  a  general  rule  the  opinions  of  non- 
expert witnesses  are  not  admissible  In  evl- 
deuice,  but  they  must  state  facts  and  not 
opinions  deduced  from  the  facts,  leaving  to 
the  jury,  whose  province  it  Is,  to  draw  the 
proper  inference  from  the  f&cta  when  stat- 
ed: but  this  general  rule  has  exceptions, 
and  the  opinions  of  ordinary  witnesses  de- 
rived from  observation  are  admissible  in 
evidence,  when,  from  the  nature  of  the  sub- 
ject, the  facts  cannot  be  stated  or  describ- 
ed In  such  language  as  will  enable  persocs 
not  eyewitnesses  to  form  an  accurate  Judg- 
ment.   (Holland  v.  Zollner,  102  Cal.  633.) 

19.  In  an  action  against  a  fraternal  or- 
ganization for  the  recovery  of  sick  bene- 
fits, a  question  asked  a  witness  who  knew 
the  plaintiff  quite  Intimately  and  saw  him 
frequently,  and  had  conversations  with 
him  about  his  health  during  the  period  cov- 
ered by  his  claim  against  tiie  defendant,  as 
to  whether  wlien  he  saw  the  plaintiff  he 
was  apparently  well,  is  competent,  and  the 
fact  that  It  Involves  the  opinion  of  a  non- 
expert witness  based  upon  observation  of 
the  apparent  health  of  the  plaintiff  does  nor. 


render    it   inadmissible.    (Robinson    v.  Ex- 
empt F.  Co.  of  S.  F.,  108  Cal.  1.) 

20.  Although  medical  books  themselves 
cannot  be  read  in  evidence,  yet  a  physician 
who  testifies  as  an  expert  witness  may 
state  not  only  his  opinion  but  the  grounds 
of  his  opinion,  although  in  some  degree 
founded  on  books,  as  a  part  of  his  general 
knowledge,  and  the  reference  of  such  wit- 
ness to  "cases  on  record"  in  connection 
with  hla  opinion  is  not  incompetent,  nor  in 
effect  permitting  the  introduction  of  medi- 
cal books  to  the  jury.  (Healy  v.  Vlsalia 
and  Tulare  R.  R.  Co.,  101  CaL  585.) 

21.  Where  a  physician  who  treated  the 
plaintiff  for  injuries  caused  by  the  collision 
of  the  street  railway  cars,  and  who  subse- 
quently attended  plaintiff  at  the  time  of  a 
miscarriage,  testified  that  the  miscarriage 
was,  in  his  judgment,  produced  as  the  re- 
sult of  the  injuries,  a  question  asked  of  an- 
other physician  who  had  been  called  In 
consultation  too  late  to  note  personally  the 
immediate  character  of  the  injuries,  as  to 
whether,  assuming  the  statement  of  the 
other  physician  to  be  true,  and  the  char- 
acter of  the  injuxles  described  by  him  to 
have  beeci  Inflicted  by  a  collision  of  the 
street  care,  what,  in  his  judgm^it,  was  the 
cause  of  the  condition  that  he  observed, 
does  not  improperly  call  for  the  opinion  of 
one  expert  based  upon  that  of  another  ex- 
pert, but  simply  calls  for  the  opinion  of  the 
witness  as  to  the  inducing  cause  of  the  con- 
dition in  which  he  found  the  patient  whea 
called  In,  assuming  the  injuries  to  have 
been  as  described.  (Howland  v.  O.  a  S 
Ry.  CJo.,  110  Cal.  513.) 

22.  It  seems  that  where  an  expert  witness 
has  heard  a  statement  of  fajcts  testified  lo 
by  another  witness,  it  is  sufficient,  in  put- 
ting to  him  a  hypothetical  question,  to  di- 
rect his  attention  to  the  testimony  heard  as 
the  basis  upon  which  his  opinion  is  desir- 
ed, without  repeating  the  testimony.  (How- 
land  V.  O.  C.  S.  Ry.  Co.,  110  Ctal.  513.) 

23.  The  qualification  of  an  expert  witness 
to  answera  hypothetical  question  callingfor 
his  opinion  is  a  question  largely  for  the  d*j- 
termlnation  of  the  trial  judge,  and  his  rul- 
ing will  not  be  disturbed  unless  error  clear- 
ly appears;  and,  where  the  witness  disclos- 
ed a  sufficient  knowledge  of  the  subject  to 
entitle  his  opinion  to  go  to  the  jury,  the 
question  of  the  degree  of  his  knowledge 
goes  more  to  the  weight  of  the  evidence 
than  to  its  admissibility.  (Howland  v.  O 
0.  S.  Ry.  Co..  110  Cal.  513.) 

IV.  Admissions,  Declairations,  and  Conver- 
sations. 

Conversations,  admissibility  of.  See  Crim- 
inal Law,  187,  358;  Taxation,  32;  Trespass, 
10,  et  seq. 

Conversations,  admissibility  of  to  Im- 
peach witness.    See  Witnesses,  19. 

Conversation  between  ofiScers  and  wit- 
ness.   See  Criminal  Law,  90,  et  seq.;  post, 

CHJ» 

Conversations  In  presence  of  nrlsonpi- 
See  Criminal  Law,  74.  ' 
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Conversatioii  Is  not  admiBslble  a»  part  of 
res  gesta?,  when.    See  Criminal  Law.  2ai>. 

21.  The  rule  that  upon  cross-examination 
the  whole  of  a  canversatlon  may  be 
brooght  out  In  regard  to  which  there  has 
been  any  evidence  in  chief  does  not  author- 
ize a  party  whose  witness  la  testltying  in 
cldef  to  aalc  the  witness  to  state  the  whole 
of  a  conversation,  which  may  Involve  a 
mass  of  matter  not  relevant;  and  a  refuaal 
of  the  court  to  permit  such  statement  ib 
not  prejudicial,  as  the  party  has  the  right 
to  call  the  attention  of  the  witness  to  any 
further  relevant  declai-atlons.  (Vance  v. 
Richardson,  110  Cal.  414.) 

Where  part  only  of  connr^r^tlon  Is  h€ard. 
See  poet,  51. 

25.  For  the  purpose  of  determining  what 
the  parties  intended  by  the  language  used, 
it  is  competent  to  show  not  only  the  cir- 
cumstances under  which  the  contract  was 
made,  but  also  to  prove  that  they  intended 
and  understood  the  language  in  the  sense 
contended  for;  and  for  that  purpose  the 
conversations  between  and  declarations  of 
the  parties  during  the  negotiations  at  and 
before  the  time  of  the  execution  of  the  con- 
tract may  be  shown.  (Balfour  ▼.  Fresio 
etc.  Co.,  109  Oal.  221.) 

Admissions.     See  Criminal  Law,  X,  3,  c. 

Admissions  in  pleadings.  See  Pleading 
and  Practice,  IV. 

Admissions  of  execution  of  note,  effect  of. 
See  Indemnity,  2. 

Admission  by  failure  to  deny.  See  Ap- 
peals, 277. 

Admissions  of  promoter  are  admissible 
against  him.    See  Corporations,  8. 

Admissions  are  not  evidence  of  value. 
See  Value. 

Admitted  facts  need  not  be  found.  See 
Findings,  I. 

Instructions  as  to  credibility  of  oral  ad- 
missions.   See  post,  89. 

Admission  by  failure  to  deny  does  not  af- 
fe<?t  power  to  construct.  See  Taxation,  63, 
64. 

Confessions.    See  Criminal  Law,  X,  8,  c. 

26.  A  fact  alleged  in  the  complaint,  and 
not  denied  by  the  answer,  beoomes  an  ad- 
mitted fact  in  the  case.  (Merguire  v. 
O'Donnell,  103  Cal.  50.) 

27.  An  unverified  complaint  signed  aloue 
by  the  attorney  of  plaintiff,  without  proof 
that  the  plalnt4ff  bad  any  notice  of  Its  con- 
tents^ is  not  admisfidble  agiain9t  tbe  plaln- 
ticr  as  erideuice  of  his  admission  of 
facts  stated  therein,  or  to  contradtct 
his  testimony  to  the  contrary  on  the 
trial  of  another  case;  but  where  it  affirm- 
atively appears  from  tbe  record  upon  ap- 
peal that  defendant  could  not  have  been 
injured  by  its  admission,  a  Judgment 
against  him  will  not  be  reversed  for  su.'h 
error.    (Solari  v.  Snow.  101  Cal.  387.) 

28.  An  admission  or  averment  in  a  veri- 
fied answer,  in  a  separarte  and  dl8tln<ct  de- 
fense, as  to  the  fact  that  the  defendant  was 
a  consolidated  corporation,  is  not  evidence 
against  the  defendant  upon  issues  tendered 
in  other   defenses   contained   in  the   same 


answer,  eonslatlng  of    denials    only.    (Mc- 
Donald V.  S.  C.  Ry.  Co.,  101  Oal.  206.) 

29.  Where  the  complalBt  allegea  that  the 
defendant  was  the  owner  of  a  ^)eclfi3d 
numiber  of  shares  ef  stock  in  the  bank  at 
all  the  times'  mentioned  therein,  and  thiit 
allegation  Is  not  denied  in  the  answer,  the 
ownership  of  such  stock  when  the  debts 
in  suit  were  contracted  is  admitted,  and  no 
evidence  thereof  is  required.  (Mc(>owan  v. 
M<5D<mald,  111  Cal.  67.) 

30.  The  declarations  of  the  vendor  as  ti 
the  character  of  his  irassesslon  after  tho 
sale,  and  while  in  the  actual  possession  of 
the  property,  are  admissible  against  the 
vendee.    (Murphy  v.  Mulgrew,  102  Cal.  547.) 

31.  In  an  action  to  restrain  the  sale  un- 
der execution  against  the  grantor  of  lands 
conveyed  by  him,  upon  the  alleged  ground 
that  the  deed  was  intended  as  a  mortgage. 
it  is  error  to  admit  evidence  of  statements 
made  by  the  grantor  long  after  the  execn 
tion  of  the  deed,  impeaching  the  title  con- 
veyed thereby,  by  showing  that  it  was  giv- 
en as  security  for  a  loan.  (Hyde  v.  Buckner, 
108  Cal.  522.) 

32.  Evidence  as  to  the  declarations  of  one 
defendant  are  not  admissible  against  a  co- 
defendant,  where  they  are  not  Joinc  de- 
fendants In  a  sense  which  would  make  the 
declarations  of  one  binding  upon  the  othor. 
(Dean  v.  Ross,  105  Cal.  227.) 

33.  Declarations  of  a  defendant  In  his 
own  favor  are  not  admissible  on  his  behalf. 
(People  V.  Chin  Hane,  108  Cal.  597.) 

34.  The  statements  of  a  party,  made 
without  the  hearing  or  knowledge  of  his 
adversary,  are  not  competent  evidence  in 
his  own  behalf  to  prove  the  facts  stated. 
(Rogers  v.  Schulenburg,  111  Cal.  281.) 

35.  Although  the  administrator  of  a  de- 
ceased person  cannot  be  permitted  to  prove 
the  mere  declarations  of  the  decedent,  he  is 
entitled  to  prove  his  acts  uhder  the  contract 
sued  upon  and  any  declarations  made  .at 
the  time,  and  characterizing  those  acts  as 
a  part  of  the  res  gestae.  (Mattingly  v.  Pen- 
nle,  105  Cal.  514.) 

36.  A  party  calling  a  witness  cannot  get 
th»*  naked  declarations  of  the  witness  before 
the  Jury  as  Independent  evidence.  (Estate 
of  Kennedy,  104  Oal.  429.) 

Declarations.    See  Criminal  Ijaw,  X,  3,  c. 

Declarations  of  agent,  admissibility  of. 
See  Agency,  27;  Corx>oratlons,  112. 

Declarations  of  deceased  not  made  at 
making  of  policy  are  inadmissible.  See  In- 
surance, 41. 

Declarations  of  deceased  are  not  part  of 
res  gestae.    See  Criminal  Law,  293. 

Declaratioas  of  coKJOUspiratOf.  See  Crim- 
inal Law,  155.  et  seq.;  Maliokras  Proeecu- 
tk>n<  21. 

Declarations  of  adj<rfalng  owners  as  to 
boundaries.    See  Boundaries.  12. 

Declarations  of  deceased  person  as  to 
boundary.    See  Boundaries,  12^ 

Declarations  Of  persons  whose  sanity  'n 
questioned.    See  Insanity,  6. 

Declarations  of  not  adraisBlble  to  prove 
ownership  or  possession  of  pw)iperty.  See 
Executors  and  Administrators,  54. 
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Statements  made  after  partiog  with  title. 
See  Fraudulent  GonyeyanceB,  22. 

InstmctlonB  of  mortgagor  after  mortga- 
gee has  taken  poBseeslon  are  not  admlsfli- 
ble  in  evidence.    See  Mortgages,  171. 

Declarations  subsequent  to  deed  are  not 
admissible.  See  Trusts  and  Trustees,  23; 
Witnesses,  17. 

Res  gestae,  statements  by  warehousemen, 
when  are  part  of.    See  Warehousemen,  10. 

Statements  in  person's  presence.  Seo 
Criminal  Law,  X,  3,  c. 

Res  gestae,  declarations  when  part  of. 
See  Husband  and  Wife,  23. 

Threat  accompanying  act  is  part  of  res 
gestae.    See  Criminal  Law,  327. 

V.  Parol  Evidence. 

To  establish  trusts.  See  Trusts  and  Trus- 
tees, VI. 

Of  conditions  In  deed.    See  Deeds,  5. 

Admissible  to  show  omission  from  writ- 
ing.   See  Assignment  of  Contracts,  14. 

To  show  what  property  covered  by  mort- 
gasre.    See  Mortgages,  26. 

To  show  that  deed  is  mortgage.  See 
Mortgages,  1. 

To  show  that  deed  not  'delivered.  Bee 
Deeds,  4. 

Not  admissible  to  affect  contract  See 
Contracts,  19. 

To  show  that  party  named  in  acknowl- 
edgment did  not  appear.  See  Acknowledg- 
ments, 3. 

Not  admissible  to  explain  traniBcrip^  of 
evidence,  wh^n.    See  Criminal  Law,  75. 

Of  contents  of  lost  letter.  See  Agency,  2rf. 

To  show  that  sale  of  city  lands  was  au- 
thorized.   See  Municipal  Corporations,  40. 

To  prove  Jurisdictional  fact  not  recited  in 
order.    See  Parent  and  Child,  8. 

To  identify  boundary.    See  Boundaries,  4. 

To  show  officers  of  corporation.  See  Tax- 
ation, 29. 

To  show  value  of  eETtate.  See  Estates  ot 
Deceased  Persons,  12. 

To  prove  inrtentional  omission  of  children 
fTx>ni  will.  See  Estates  of  I)ei*ea«ed  Per- 
sons, 71. 

Recital  of  consideration  is  not  an  estop- 
pel.   See  Husband  and  Wife,  29. 

Return  may  be  aided  by  parol.  See  At- 
tax^bments,  14. 

87.  Parol  evidence  is  admissible  for  the 
purpose  of  enabling  the  court  to  ascertain 
whether  or  not  the  principles  em^bodled  In 
sections  1640, 1649,  or  1654  of  the  Civil  Oode 
are  pertinent  and  applicable  to  the  facts  of 
any  particular  case.  (Lasslng  v.  James,  107 
Oal.  348.) 

88.  Oral  testimony  In  contradiction  of  the 
plain  terms  of  written  instruments,  or  of 
written  admissions,  should  be  clear,  full, 
and  precise;  and  the  weight  to  be  given  to 
such  testimony  diminishes  from  the  date  of 
the  instrument  which  It  puriK>rtB  to  contra- 
dict or  overcome.  (Estate  of  Irvine,  102 
Oal.  606.) 

39.  Parol  evidence  is  admissible  to  prove 
facts  omitted  from  the  record,  unless  the 
law  expressly  and  imperatively  requires  all 
matters  to  appear  of  record,  and  makes  the 
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record  the  only  evidence.  (Gordon  v.  San 
Diego,  108  Gal.  264.) 

40.  In  an  action  to  foreclose  a  mortgage 
given  to  secure  a  promissory  note,  evidence 
of  a  contemporaneous  oral  agreement  be- 
tween the  parties  that  the  mortgagors 
should  pay  the  taxes  that  might  be  assess- 
ed on  the  mortgage  or  the  indebtedness  sdr 
cured  thereby,  and  which  is  ofiPered  for  the 
purpose  of  invalidating  the  written  stipu- 
lation for  interest  contained  in  the  note  and 
mortgage,  is  inadmissible.  (Daw  v.  Niles. 
104  CJal.  106.) 

41.  A  complaint  which  alleges  that  "an 
agreement  was  entered  into  between  the 
plalntlflP  and  the  defendants,"  whereby  the 
latter  agreed  to  pay  the  former  the  price  of 
labor  furnished  to  the  latter,  cannot  be  said 
to  count  upon  a  written  contract  alone,  an*! 
evidence  of  a  verbal  contract  between  the 
parties  is  admissible  in  support  of  the  all»» 
gation,  and  the  fact  that  a  written  agree- 
ment is  proved  does  not  preclude  evidence 
of  a  verbal  promise  to  pay  for  the  labor 
furnished.  (Chew  Farng  v.  Keefer,  108  OaL 
46.) 

42.  In  an  action  to  cancel  a  deed  for  ;s 
right  of  ^vay  for  a  water  ditch  on  account 
of  the  false  representations  of  the  defend** 
ant  as  to  its  ownership  of  the  waters  of  a 
certain  source  of  supply,  which  were  repre- 
sented by  it  as  being  sufficient  to  irrigate 
the  plaintiff's  land,  parol  evidence  of  such 
representations,  and  of  their  falsity,  and 
that  the  deed  was  made  by  reason  thereof, 
is  admissible;  and  upon  such  evidence  be- 
ing introduced,  it  is  error  to  grant  a  non- 
suit. (Barfield  v.  South  Side  Irrig.  CJo.,  Ill 
Cal.  118.)    . 

48.  Where  the  language  of  a  contract  is 
fairly  susceptible  of  either  one  of  two  inter- 
pretations, without  doing  violence  to  its 
usual  and  oi^inary  import,  or  some  estab- 
lished rule  of  construction,  an  ambiguity 
arises  for  the  explanation  of  which  extrin- 
sic evidence  may  be  resorted  to.  (Balfour 
V.  Fresno  etc.  Oo..  109  Cal.  221.) 

44.  The  defendant  sold  and  conveyed  to 
the  plaintiff  certain  water  rights  for  the  ir 
rigation  of  a  tract  of  land.  The  contract  of 
sale  provided  that  the  defendant,  in  con- 
sideration .of  a  cash  payment  and  a  yearly 
rental,  should  furnish  to  the  plaintiff  from 
its  canal  the  quantity  of  water  contracted 
for;  that  the  defendant  should  place  a  suit- 
able box  or  gate  in  the  bank  of  its  canal,  at 
the  most  convenient  point  for  the  convey- 
ance of  the  water  to  the  plaintiff's  land,  as 
soon  as  the  plaintiff  should  commence  the 
construction  of  a  ditch,  which  It  was  pro- 
vided he  should  build  "from  said  box  or 
gate  to  said  land,  at  his  own  risk,  cost,  and 
expense,"  for  the  purpose  of  taking  said  wa- 
ter upon  his  land.  The  contract  further 
provided  that  the  plaintiff  would  pay  an- 
nually to  the  defendant,  for  a  designated 
period,  a  yearly  rental,  "the  first  payment 

to  be  made after  the  water  has  been 

brought  upon  the  said  land."  Held,  that  pa- 
rol evidence  of  the  circumstances  surround- 
ing the  execution  of  the  contract  and  of  the 
declaration  of  the  parties  was  admissible 
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tx>  explain  the  am>biguity  of  the  contract 
with  respect  to  the  time  when  the  plalntlfTs 
obligation  to  pe,j  rent  commenced,  and  to 
show  that  such  obligation  did  not  attach 
until  he  actually  made  use  of  the  water. 
(Balfour  t.  Fresno  etc.  Co.,  109  OaL  221.) 

VI.  Relevancy,  Comi)etency,  and  Material- 
ity. 

Unanswered  letter  is  hearsay.  See  ante, 
13. 

Hearsay  evidence  as  to  insanity.  See  In- 
sanity, 10. 

Hearsay,  statements  of  conspirator  after 
conspiracy.    See  Criminal  u&w,  93. 

Hearsay,  when  harmless.  See  Unincorpo- 
rated Associations,  27. 

Res  inter  alios  ajcta.  See  Criminal  Law, 
90,  et  seq. 

Admitted  fact,  right  to  produce  evidence 
as  to.    See  Criminal  Law,  269,  et  seq. 

Claim  of  party  not  before  court,  evidence 
as  to  not  admissible.  See  Mines  and  Min- 
ing, 16. 

Contract  referred  to  in  contract  of  sale 
is  admiasible  in  action  for  breach  of  sale. 
See  Sales,  40. 

Articles  found  in  defendant's  possession 
admissible  as  part  of  res  gestae,  when.  See 
Criminal  Law,  279. 

Evidence  in  confession  and  avoidance  of 
agreement  admissible  wthout  pleading.  See 
Appeals,  277. 

Mining  rules  admissible  under  general  Is- 
sue.   See  Usages,  8. 

Character,   evidence  of.    See   Character. 

Reputation,  evidence  of  in  action  for  as- 
sault.   See  Assault,  1. 

Photographs.    See  Photographs. 

Value,  evidence  of.    See  Value". 

46.  Where  isolated  questions  SLve  asked  by 
counsel  for  the  defendant,  which  are  ap- 
parently Irrelevant,  immaterial,  and  aim- 
less, and  no  purpose  of  the  evidence  is  dis- 
closed, It  is  not  error  to  exclude  the  ques- 
tions, althooigh  a  relevant  purpose  might 
hf.ve  been  stated.  (People  v.  Shaw,  111 
Cal.  171.) 

46.  Where  a  witness  is  shown  to  be  out  of 
the  jurisdiction  of  the  court,  the  testimony 
of  the  witness  taken  on  a  former  trial  is  ad- 
missible.   (Benson  v.  Shotwell.  108  Cal.  168.) 

47.  A  rescinded  instrument  in  noting  be- 
tween the  plaintiff  and  another  pari^  may 
be  offered  in  evidence  as  explanatory  of  this 
agreement  with  the  defendant.  (Chew 
Famg  V.  Keefer,  108  Cal.  46.) 

48.  Evidence  of  a  settlement  of  the  part- 
nership accounts  between  the  partners  and 
as  to  the  amount  of  the  wages  of  plaintiff 
settled  in  the  partnership  accounts,  tbe 
plaintiff  not  being  a  party  to  the  settle- 
ment, is  not  admissible  against  the  plain- 
tiff, upon  the  Issue  as  to  the  amount  of  ills 
wages.  ((Gardner  v.  Dennison,  106  Cal. 
190.) 

49.  A  letter  written  by  the  agents  of  a 
board  of  underwriters,  of  which  the  de- 
fendant was  a  member,  from  the  place  of 
sale  of  the  cargo  to  the  board  of  under- 
writers, in  answer  to  a  telegram  sent  to 
the  agents  at  the  Instance  of  the  defend- 


ant, is  admissible  in  evidence  against  the 
defendant,  and  no  part  thereof  can  he 
stricken  out  as  being  not  responsive  to  the 
telegram.  (Meyer  v.  Great  Western  Int. 
Co.,  104  Cal.  881.) 

50.  Testimony  by  a  policeman  aa  to  a 
conversation  occurring  between  a  Chines 
witness  and  one  of  the  Chinese  defendants 
and  himself  is  admissible,  where  it  appears 
that  the  defendant  was  sufflelently  a<> 
quainted  with  the  English  lancrua^e  to  un- 
derstand all  that  was  said,  and  did  under- 
stand it  (People  V.  Chin  Hane,  108  Cal. 
597.) 

51.  Where  a  part  only  of  a  conversat1<m 
is  heard  by  a  witness,  the  rule  that  he  mast 
give  all  that  was  said  apqi;>llee  only  to  so 
much  as  he  heard,  and  if  what  he  heard  Is 
intelligible,  and  pertinent  to  the  case,  the 
prosecution  is  entitled  to  prove  it;  and,  if 
the  part  not  heard  by  the  witness  would  in 
any  material  respect  modify  or  explain  the 
part  heard,  the  defendant  may  give  it  in 
explanation.  (People  v.  Daniels,  105  CaL 
262.) 

52.  Upon  the  issue  as  to  the  value  of  the 
property  it  is  proper  to  consider  its  cost  as 
a  clrcumcrtance  tending  to  show  value,  and 
evidence  of  such  cost  is  admiseible. 
(Greenebaum  v.  Taylor,  102  CaL  624.) 

53.  Where  the  owner  prevents  a  building 
contractor  from  completing  his  contract, 
and  ihe  contractor  sues  to  recover  the  value 
of  the  work  performed  and  matertals  fur- 
nished, the  building  contract  is  admissi- 
ble In  evidence  as  proof  of  the  value  of  the 
material  furnished  and  services  rendered, 
but  is  by  no  means  conclusive  on  that 
point,  and  is  to  be  taken  with  the  other  er- 
Idence  in  arriving;  at  such  value.  (Adams 
V.  Burbank,  108  Gsl.  646.) 

VII.  Practice  in  Relation  to. 

1.  Order  of  Proof;  Rebuttal;  Re-examina- 
tion; Burden  of  Proof. 

Order  of  proof.  See  Criminal  Law,  X,  8, 
a. 

Anticipation  of  evidence  for  defendant. 
See  Criminal  Law,  195. 

54.  The  mere  order  in  which  evidence  may 
be  introduced  is  very  much  in  the  discretion 
of  the  court,  and  will  not  be  Interfered  with 
by  the  appellate  court,  except  In  cases  of 
abuse  of  discretion.  (Bates  v.  Tower,  10.3 
Cal.  404.) 

56.  An  application  to  open  up  a  case  for 
further  evidence  after  the  trial  and  submis- 
sion of  the  case  and  after  the  ordering;  of 
findings  and  a  decree  in  the  case  is  ad- 
dressed to  the  discretion  of  the  court,  and, 
where  there  Is  nothing  tending  to  show  an 
abuse  of  that  discretion,  the  action  of  the 
court  in  refusing  to  open  up  the  case  is  not 
sufficient  ground  for  a  reversal  of  the  Judg- 
ment, especially  where  no  issue  was  raised 
by  the  pleadings  to  which  the  offered  evi- 
dence was  relevant.  (San  Fntncisco  Brew- 
orles  V.  Sohnrtz.  104  Cal.  420.) 

56.  The  defendant  is  not  entitled  to  offer 
proof  of  affirmative  matter  set  up  in  his 
answer,   until    plaintiffs   have   made   thalr 
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<»se,  and  sobcoitted  it  tx>  the  court;  and 
proof  of  the  execution  of  an  agreement  re- 
lied upon  in  defense  to  a  note  in  suit  \h 
not  proper  in  cross-examination  of  the  plain- 
tiffs, and  its  admission  in  evidence,  upon 
such  cross-examination,  is  error.  (Haines 
▼.  Snedigar,  110  Gal.  18.) 

67.  Plaintiff  may  properly  be  permitted  to 
explain  in  rebuttal  a  telegram  introduced 
by  the  defendant  for  the  purpose  of  contra- 
dicting his  testimony.  (Bradford  y.  Wood- 
worth,  108  Cal.  684.) 

58.  Witnesses  for  the  prosecution  should 
not  be  allowed  to  reiterate  their  testimony 
under  the  guise  of  rebuttal.  (People  v. 
Van  Ewan,  111  CSal.  144.) 

Offer  in  rebuttal,  wrhat  is  not  Improper. 
See  poet,  63. 

59.  Where,  upon  cross-examination  of  the 
prosecuting  witness  a  paper  was  presented 
to  the  witness  by  defendant's  counsel,  who 
asked  him  to  identify  two  items  in  it,  but 
did  not  offer  the  paper  or  the  items  in  evi- 
4en)ce,  it  is  erroneous  to  allow  the  prosecu- 
tion on  re-examination  to  offer  the  paper  in 
eyi^ence  in  explanation  of  the  two  items, 
a^rainst  the  objection  of  the  defendant 
<People  y.  Van  Bwan,  111  Oal.  144.) 

Re-examination.    See  Eyidence,  VII,  1. 

Presumiptions.    See  Presumptions. 

Abandonment  by  attorney,  burden  of 
proying.    See  Attorney  and  Client,  10. 

Assessment,  yalidity  of,  burden  of  proof. 
See  Ooriwrations,  87. 

Ballots,  preseryation  of,  burden  ef  proof 
as  to.    See  Elections,  VII. 

Bona  fide  holder,  burden  of  proying  one 
to  be.  See  Bills  and  Notes,  84;  Bona  Fide 
Furehasers,  1. 

Bonds,  issuance  of,  burden  of  proof  on 
Issues  as  to.    See  Irrigation  Districts,  IS. 

Care,  burden  of  proying.  See  Common 
Oarriers,  25. 

Consideration,  burden  of  proof  of,  on  con- 
tract between  husband  and  wife.  See  Hus- 
band and  Wife,  2. 

Contradicting  record,  burden  of  proof. 
See  Ordinances,  4. 

Conyersion  by  warehousemen,  burden  of 
proof  in  action  for.   See  Warehousemen,  9. 

Contra<rt,  inyalfdity  of,  burden  of  proof  as 
to.    >See  Corporations,  123. 

Deed  of  corporation  without  seal,  burden 
of  proying  yalidity.    See  Corporations,  118. 

Ehnbezzlement,  troyer  for,  burden  of 
proof.    See  Troyer,  8. 

Estoppel,  burden  of  proof  of.  See  Corpor- 
ations, 168. 

Forfeiture,  burden  of  proof  of.  See  Minos 
and  Mining,  6. 

Fraud,  burden  of  proof  of.  See  Marriage 
and  Divorce,  20. 

Fraud,  burden  of  proying  wamt  of,  is  on 
purchaser,  when.  See  Bankruptcy  and  In- 
solvency, 20. 

Fmudulent  conveyance,  bunden  of  proof 
in  action  to  set  aside.  See  Fraudulent  Con- 
Teyances,  21. 

Insanity,  burden  of  proof  of.  See  Insan- 
ity, 3. 

Jurisdiction,  burden  of  proof  of  want  of. 
See  Judgments,  86. 


Mistake  in  entry  of  Judgment,  Durden  of 
proof  of.    See  Judgments,  10. 

Necessity  of  expenditure,  burden  of  proof 
of.    See  Trusts  and  Trustees,  39. 

Negligence,  burden  of  proof  in  action  for. 
^e  Negligence,  15. 

Ownership,  burden  of  proof  of.  See  Tax- 
ation, 11. 

Presumptive  title,  burden  of  proving.  See 
Adverse  Possession,  8. 

Rescission  of  subscription  to  stock,  bur- 
den of  proving.    See  Corporations,  36. 

Slander,  burden  of  proof  in.  See  Slan- 
der, 9. 

Sureties,  motion  for  judgment  againsr, 
burden  of  proof  in.    See  Sheriffs,  8. 

Tax  title  validity  of,  burden  of  proof 
of.    See  Taxation,  62. 

Title,  burden  of,  proof  of.  See  Quieting 
l^ltle,  3. 

Vested  rights,  burden  of  proof  of.  Seft 
Unincorporated  Associations^  20. 

Want  of  probable  cause,  burden  of  proof 
of.   See  Malicious  Prosecution,  20. 

2.  Offer  of  Proof;    Herein  of  Offer  of  Im- 
proper Svidence. 

60.  Where  an  offer  of  evidence  is  too  gen- 
eral, vague,  and  indefinite  to  give  the  court 
light  upon  the  issue  under  consideration.  It 
is  not  error  to  refuse  the  offer.  (EOanrens  r. 
Donahue,  111  Cal.  297.) 

61.  Although  a  mere  general  offer  of  evi- 
dence to  prove  a  variety  of  things,  without 
producing  the  witnesses  or  evidence  where- 
by they  are  to  be  proved,  is  an  improper 
method  of  presenting  offered  evidence,  yet, 
where  no  objection  is  made  to  the  form  of 
the  offer  upon  the  ground  that  the  offer  was 
an  improper  method,  but  objection  is  only 
taken  to  the  evidence  offered,  it  will  be 
presumed  upon  appeal  that  the  method  used 
In  making  the  offer  was  by  consent;  and, 
if  the  evidence  offered  is  Improperly  r^ 
Jected,  the  Judgment  will  be  reversed  for 
the  erroneous  ruling.  (Blddick  v.  Kobler, 
110  Oal.  191.) 

62.  Where  a  question  is  asked,  the  an- 
swer to  which  would  apparently  not  be 
material,  counsel  should  state  the  fact  ex- 
pected to  be  proven,  and  make  an  offer  to 
prove  it  by  the  witness;  and,  in  the  absence 
of  such  statement  showing  the  materiality 
of  the  question,  the  ruling  will  not  be  con- 
sidered prejudicial  upon  appeal.  (Taylor  v. 
Kelly,  103  Cal.  178.) 

63.  The  district  attorney  Is  not  guilty  of 
misconduct  prejudicial  to  defendant  In 
offering  in  evidence,  in  rebuttal  to  proof  of 
the  defendant's  insanity,  the  record  of  an 
investigation  as  to  the  sanity  of  defendant, 
and  a  verdict  to  the  Jury  pronouncing  him 
s&ne.  which  was  refused  by  the  court,  whero 
the  droumstances  aro  such  as  to  divest  the 
offer  of  evidence  of  any  apparent  evil  mo- 
tive on  the  part  of  the  district  attorney. 
(People  V.  Ward,  105  Oal.  335.) 

Prejudicial  conduct  In  asking  inadmissi- 
ble questions.    See  Criminal  Law,  105,  106. 

Asking  inadmissible  questions  to  preju- 
dice Jury.    See  Criminal  Law,  106. 


196 


m^IDENOE,  VII,  3-5. 


8.  Admission  on  Offer  to  Show  Beleyancy. 

64.  The  action  of  the  court  in  admitting^ 
evidence  of  what  a  husiband  did  and  said 
while  ostensibly  transacting  certain  busi- 
ness for  his  wife,  before  proof  of  his  au-. 
tbority  to  transact  such  business,  upon  the 
express  condition  that  it  should  not  be  con- 
sidered unless  the  authority  of  the  J^usbaud 
should  thereafter  be  proved,  is  not  preju- 
dicial error,  where  the  husband's  authority 
is  afterwards  satisftietx>rlly  proved.  (Bates 
V.  Tower,  108  Cal.  404.) 

65.  Notwithstanding  the  provision  of  sec- 
tion 1870  of  the  Code  of  Civil  Procedure*, 
which  permits  the  acts  and  declarations  ot 
agents  to  be  proved  "after  proof  of  agency," 
yet  the  admission  of  the  declaration  of  an 
agent  before  proof  of  the  agency,  upon  con- 
dition that  the  proof  of  agency  is  after- 
wards to  be  supplied,  is  not  injury  which  is 
ground  of  reversal,  if  the  proof  of  agency  1b 
thereafter  supplied.  Bates  v.  Tower,  103 
Cal.  404.) 

66.  It  must  be  presumed  that  the  subse- 
quent proof  proposed  to  be  given  was  giveu, 
if  no  motion  was  afterwards  made  to  strike 
out  the  evidence  for  want  of  the  offered 
proof.    (People  v.  Bidleman,  104  Oal.  608.) 

4.  Objections  to. 

67.  Objections  offered  to  the  admission  ot 
instruments  in  evidence,  which  go  merely 
to  their  effect  as  evidence  and  not  to  their 
admissibility,  are  properly  overruled.  (Riv- 
erside Water  O).  v.  Gage,  108  Oal.  240.) 

68.  Where  objections  to  evidence  go  to 
the  weight  of  the  testimony,  rather  than  to 
its  admissibility,  the  court  does  not  err  in 
admitting  it,  although  it  Is  somewhat  re- 
mote, and  relates  to  an  incident  not  directly 
traceable  to  the  accused.  (People  v.  Mar- 
tin, 102  Cal.  558.) 

69.  The  fact  that  objections  to  evidence 
In  a  criminal  case  might  have  been  put  In 
better  form  is  not  ground  for  disregarding 
them;  but  technicalities  ahould  be  liberally 
viewed  when  urged  against  a  defendant  in 
a  criminal  case.  (People  v.  Yee  Fook  Din, 
106  Cal.  163.) 

70.  Unless  evidence  Is  inadmissible  for 
any  purpose  a  party  is  not  at  liberty,  under 
a  general  objection  thereto,  to  afterwardfl 
urge  a  special  objection  which  goes  merely 
to  the  form  of  the  question  by  which  the 
evidence  is  sought.  (Eachu£  v.  L.  A.  C.  B. 
Ry.  Co.,  108  CSal.  614.) 

71.  The  general  objection  that  other 
forged  Instruments  offered  in  evidence  w.-^re 
incompetent  and  Irrelevant  is  not  sufflclett 
to  Indicate  that  the  defendant  objected  to 
their  introduction  because  the  proper  foun- 
dation for  their  admls^on  in  evidence  had 
not  been  laid  by  more  strict  proof  that  they 
were  forgeries.  (People  v.  Balrd,  105  Oal. 
126.) 

72.  When  a  cause  of  action  depends  upon 
a  series  of  continued  transactions,  which 
are  so  interwoven  that  the  evidence  cannot 
be  limited  to  a  particular  point  of  time,  or 
when  the  sufficiency  of  the  defense  of  the 


statute  of  limitations  depends  upon  the  es- 
tablishment of  other  facts  at  the  trial,  aii- 
objection  to  a  piece  of  evidence  on  the 
ground  that  it  relates  to  a  transaction 
claimed  to  be  barred  by  limitation  is  un«i- 
vailing;  and  the  proper  practice  in  such 
cases  is  to  allow  the  evidence  to  go  before 
the  jury,  and  to  have  them  properly  In- 
structed with  reference  to  the  statute  of 
limitations  and  its  application  to  the  facts 
of  the  case  before  them.  (Bode  v.  Lee,  102 
Oal.  583.) 

73.  Where  no  specific  objection  was  made 
to  the  admission  of  evidence  that  the  wife 
had  never  in  fact  acknowledged  the  execu- 
tion of  the  mortgage,  nor  known  of  its  de- 
livery, upon  the  ground  that  her  answer 
admitted  the  fact  of  delivery,  such  objec- 
tion Is  waived.  (Le  Mesnager  v.  Hamilton, 
101  Cal.  532.) 

74.  Where  the  clothing  worn  by  the  de- 
ceased at  the  time  of  the  killing  was  Intro- 
duced in  evidence,  a  mere  general  and  In- 
definite objection  that  the  proper  predicate 
had  not  been  laid  for  Its  Introduction,  Is 
insufficient,  and  does  not  include  the  spo- 
ciflc  objection  that  the  clothes  when  offered 
In  evidence  were  not  shown  to  be  In  the 
same  condition  as  when  taken  from  the 
body.    (People  v.  CJonkllng.  Ill  Cal.  616.) 

75.  An  objection  to  a  hypothetical  ques- 
tion asked  of  a  physician  In  the  gene  ml 
form  that  it  is  irrelevant,  immaterial,  and 
incompetent,  and  not  a  proper  hypothetical 
question  is  insufficient  to  call  the  court's 
atten-tlon  to  the  more  specific  objections 
that  the  question  calls  for  the  opinion  of 
one  expert  based  upon  that  of  another,  and 
that  it  should  have  contained  a  statement 
of  the  facts  calling  for  the  opinion;  and  the 
party  making  such  general  objections  will 
not  be  permitted  to  avail  himself  upon  ap- 
peal of  specific  objections  which  were  not 
made  In  the  court  below.  (Howland  v.  O. 
C.  S.  Ry.  Co.,  110  Oal.  513.) 

76.  Where  the  evidence  of  an  attorney 
who  drew  the  will  was  offered  in  support 
of  Its  validity,  and  objected  to  by  the  attor- 
ney of  the  contestants,  upon  the  ground 
that  the  evidence  offered  called  for  confi- 
dential communications  between  client  and 
attorney,  and  the  objection  was  withdrawn, 
such  withdrawal  deprived  the  contestants 
of  the  right  afterwaid  to  move  to  have  the 
testimony  stricken  out,  upon  the  ground 
that  the  statements  made  by  the  witness 
consisted  of  confidential  communications 
made  between  client  and  attorney.  (BsrtHte 
of  Wax,  106  Cal.  343.) 

Objections  cannot  be  first  raised  on  ap- 
peal.   See  Appeals,  271,  et  seq. 

Objections  to  sufficiency,  when  cured  by 
verdict    See  Appeals,  266. 

Refusal  to  hear,  exception  should  be 
taken.    See  New  Trial,  26. 

r».  Rulings  on;  Errors  When  not  Prejud*- 
clal  and  what  Cures;  Striking  out  Evi- 
dence. 

Rulings  when  not  prejudicial.  See  Crim- 
inal Law,  X,  3,  j. 
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Ruliii'^s  on  aij-misslbilily  of  eyldence, 
when,  harmless.   See  Appeals,  XI,  7. 

Erroneoas  admission  of  harmless  evt- 
denice  is  not  prejudicial.  See  Crifmlnal  Low, 
283. 

Admission  of  evidence  not  chanj^ng  re- 
sult Is  immaterial  error.    See  Easements,  9. 

Error  in  admission  not  cured  by  same 
testimony,  when.    See  Criminal  Law,  92. 

Error  ds  cured  by  instruction,  when.  See 
Bills  and  Notes.  51;  Eminent  Domain,  10. 

Iiistnu-tfon  to  d  s-pnrard,  when  does  not 
cure  error.    See  Criminal  Law,  92. 

Exclusion  is  not  error,  where  substantial- 
ly same  erideuee  admitted  elsewhere.  See 
Assault,  4. 

Error  in  refusing  to  artrilce  out  Immateoial 
evidence  ds  harmless.    See  Appeate,  239. 

77.  The  failure  of  the  court  to  decide 
whether  or  not  evidence,  which  wa«  tem- 
porarily admitted  under  objection  to  be 
passed  upon  prior  to  Judgment,  was  admis- 
sible,, is  not  prejudicial  error  where  all  the 
evidence  was  either  properly  admissible  or 
harmless.  (Ramboz  v.  Stowell,  103  Gal.  688.) 

78.  Where  testimony  favorable  to  the  de- 
fendant is  received  against  his  objection, 
no  prejudicial  error  is  committed.  (People 
V.  Chin  Hane,  108  Oal.  597.) 

79.  The  exclusion  of  evidence  is  harmle.-4B 
error  where  the  witness  subsequently  tes- 
tifies to  all  the  matters  Involved  In  the  ques- 
tion objected  to.  (Alexander  v.  C.  L.  and 
M.  Co.,  104  Cal.  532.) 

80.  The  rejection  of  evidence  of  an  ad- 
mission of  plaintiff  made  in  a  letter,  which 
would  have  added  nothing  to  the  plalntifPs 
testimony  and  admissions  already  made  on 
the  trial,  without  evidence  to  the  contrary, 
is  a  harmless  error.  (Hart  v.  Oamall-Hop- 
kins  Co.,  103  Oal.  132.) 

81.  Where  evidence  has  been  already  re- 
ctived  without  objection  a  repetition  ot  It 
against  objection  is  harmless.  (People  v. 
Chin  Hane,  108  Oal.  597.) 

82.  Where  a  witness  for  the  prosecution 
related  a  conversation  which  occurred  with 
the  defendant  at  the  home  of  the  prose- 
cutrix, after  he  had  returned  with  him  from 
the  shop  of  a  shoemaker,  and  upon  cioss- 
exaraiuation  was  not  allowed  to  be  asked 
by  the  defense  what  the  defendant  had  said 
to  the  witnees  at  the  house  of  the  shoe- 
maker, any  error  in  the  ruling  Is  without 
Injury  to  the  defendant,  in  view  of  the  fact 
that  the  shoemaker,  as  a  witness  for  the  de- 
fendant, was  allowed  without  objection  to 
state  all  that  the  defendant  had  said  at  his 
shop.    (People  v.  Johnson,  106  CaL  289.) 

83.  Where  an  objection  to  evidence  has 
been  overruled,  the  ruling  is  rendered  harm- 
less by  a  subsequent  order  atriking  out  the 
evidence.    (People  v.  Boida,  105  Cal.  086.) 

84.  Where  a  question  asked  of  a  witness 
is  irrelevant  and  immaterial  it  is  not  error 
to  strike  out  the  answer.  (Mahan  v.  Wood. 
105  Cal.  12.) 

Refusal  to  strike  out  answer  as  not  re- 
sponsive.  See  Criminal  Law,  347. 

Error  in  admitting  cured  by  striking  out. 
See  Appeals,  287. 


VIII.  Weight,  Credibility,  and  Effect  of. 

Credibility  of  witnesses.  See  Witnesses, 
IV. 

Sufficiency  of  corroboration.  See  Crim- 
inal Law,  97. 

Preponderance  Off  evidence,  what  is  not. 
See  Appeals,  290. 

Statute  making  certain  evidence  prima 
facie  evidence  of  case  is  valid.  See  Streets, 
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Adultery,  evidence  of,  when  of  suspicious 
character.    See  Marriage  and  Divorce,  15. 

Affidavit  contradicting  return  of  sum- 
mons, credibility' of.    See  Summons,  13. 

Weight  to  be  given  to  parol  evidence.  See 
ante,  38. 

85.  A  Judge,  no  more  than  a  Jury,  has  the 
right  arbitrarily  to  reject  evidence;  but,  as 
a  Jury  may  be  instructed  that  it  Is  not 
bound  to  decide  In  conformity  with  the  dec- 
larations of  any  number  of  witnesses  which 
do  not  produce  conviction,  against  a  pre- 
sumption or  other  evidence  satisfying  the 
mind,  so  should  a  Judge  be  governed  in  his 
determinations  by  the  same  rule.  (Prewett 
V.  Dyer,  107  Cal.  154.) 

86.  No  weaker  kind  of  testimony  can  ha 
produced  than  the  unsupported  testimony 
of  a  single  person,  as  to  a  conversation  be- 
tween him<self  and  a  deceased  person.  (Mat- 
tingly  V.  Pennle,  105  Cal.  514.) 

87.  Upon  the  trial  of  a  defendant  accused 
of  the  larceny  of  a  cow  it  Is  error  to  refuse 
to  allow  the  defendant  to  answer  a  question 
which  would  go  to  the  respective  credibility 
of  the  defendant  and  of  a  witness  of  the 
prosecution,  whose  te€rt:lmony  had  placed  the 
defendan/t  In  the  position  of  having  tne  pos- 
session of  the  stolen  cow  without  accouct- 
ing  for  such  i)o«»ession.  (People  v.  Ward, 
105  Cal.  652.) 

88.  An  instruction  is  proper  as  to  the 
weight  to  be  given  by  the  Jury  to  tne  tes- 
timony of  a  defendant  as  a  witness  In  his 
own  behalf,  if  in  line  with  like  instructions 
approved  by  this  court.  (People  v.  Pehren- 
bach,  102  Oal.  394.) 

89.  An  instruction  requested  by  the  de- 
fendant, that  it  is  the  duty  of  the  Jury  to 
view  with  "distrust"  evidence  of  the  oral 
admissions  of  the  defendant  Is  properly  re- 
fused as  being  at  variance  with  subdivision 
4  of  section  2061  of  the  Code  of  Civil  Pro- 
cedure, which  declares  that  such  evidence  Is 
to  be  viewed  with  "caution."  (People  v. 
Sternberg,  111  Cal.  11.) 

90.  In  an  action  by  a  broker  against  the 
administrator  of  the  estate  of  the  deceased 
vendor  of  the  stock,  where  testimony  Intro- 
duced by  the  defendant  tends  to  prove  oral 
admissions  by  plaintiff  that  he  had  never 
found  a  purchaser  for  the  stock.  It  is  not  a 
proper  occasiofn  for  an  instruction  to  the 
Jury,  at  the  request  of  the  plaintiff,  that 
evidence  of  the  oral  admissions  of  a  party 
ought  to  be  received  with  caution  by  the 
Jury.    (Mattlngly  v.  Pennle,  105  Cal.  514.) 

91.  Evidence  Introduced  upon  one  issue 
is  available  to  establish  any  of  the  issues  In 
the  case,  but  cannot  be  used  to  establish  aa 
Issue  not  made  by  the  pleadings.  (River- 
side Water  Co.  v.  Gage,  108  Cal.  240.) 
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EXAMINATION. 

Of  witnesses.    See  Witnesses,  I. 
Preliminary.    See  Criminal  Law,  VI. 

BXAMINBRS. 

Board  of,  action  of,  eonclusiyeness  of.    See 

State,  9. 

EXCAVATIONS. 

Streets,  excavations  in.    See  Streets,  II. 

Highway,  excavations  in.  See  Highways, 
V. 

Electric  car  company,  liability  for  injuries 
from  post  holes.    See  Railroads,  III,  5. 

EXCEPTIONS. 

Bills  of.    See  Appeals,  VII,  1. 
Instructions,  exceptions  to.     See  Inatruc- 

tiOQS,  VI. 

Objection,  waiver  of,  by  exception.  See 
Executors  and  Administrators,  13. 

Refusal  to  hear  evidence,  exception 
should  be  taken  to.    See  New  Trial,  26. 

Order  refusing  supplemental  complaint  Is 
not  deemed  excepted  to.  See  Supplemen- 
tal Pleadings,  2. 

EXCESSIVE  DAMAGES. 
See  Damages,  II. 

EXCHANGE. 

Bills  oif .    See  Bills  and  Notes. 

Cancellation  of  contract  of.  See  Cancel- 
lation of  Instruments,  1. 

1.  Where  oondltions  to  be  performed  un- 
der a  contract  for  the  exchange  of  land  are 
mutual  and  concurrent,  neither  party  can 
be  put  in  default  except  by  a  bona  fide  offer 
to  perform  on  the  part  of  the  other;  and  an 
offer  to  perform  by  one  of  the  parties  by 
tendering  a  deed  coupled  with  a  condition 
of  payment  in  cash,  unauthorized  by  the 
contract,  and  which  he  had  no  right  to  Im- 
pose, is  insufficient  to  give  to  him  a  right  of 
action.    (Royal  v.  Dennison,  109  Cal.  558.) 

2.  Where  one  of  the  parties  to  an  ex- 
change of  lands  tenders  a  deed  and  de- 
mands payment  in  cash  on  account  of  the 
inability  of  the  other  party  to  perform  the 
contract  on  his  part,  if  the  other  party 
thereupon  tenders  to  him  a  good  and  suffi- 
cient conveyance  of  a  third  party,  which 
will  convey  a  perfect  title  to  the  land  agreed 
to  be  exchanged,  and  the  objection  is  not 
8i>ecified  that  the  conveyance  does  not  como 
dlpeotly  from  the  party  himself,  objection 
upon  that  ground  is  waived,  and  it  is  to  be 
presumed  that  the  holder  of  the  title  who 
was  ready  and  willing  to  convey  at  his  re- 
quest would  be  equally  ready  and  wllUng  to 
convey  to  him  in  order  that  he  might  com- 
ply with  his  contract,  and  the  contract  w!ll 
be  deemed  substantially  complied  with  by 
such  offer.  (Royal  v.  Dennison,  109  Cal. 
568.) 

8.  The  tact  that  a  conveyance  by  the 
third  paiTty  to  the  one  who  agreed  to  make 
the  exchanf[;e  would  subject  the  land  to  be 
exchanged  to  Judgment  lions  against  him  Is 
waived  by  failure  to  specify  it,  as  it  might 


have  been  obviated  by  paying  and  satisfy- 
ing the  Judgments  and  paying  off  the  claims 
ot  creditors;  and  where  the  court  does 
not  find  that  the  tender  of  the  deed  was  not 
kept  good,  it  ought  not  to  be  assumed  that 
it  was  out  of  the  power  of  the  other  party 
to  make  a  clear  title  to  the  land  to  be  ex- 
changed, when  the  party  demanding  the 
cash  has  not  offered  to  do  what  he  was  in 
equity  bound  to  do.  (Royal  v.  Dennison, 
109  Oal.  558.) 

4.  Where  a  verbal  contract  for  the  ex- 
change of  the  lands  was  modified  by  an 
agreement  that  one  of  the  pajrties  would 
not  only  convey  his  house  and  lot  in  ex- 
change for  four  lots  to  be  conveyed  by  the 
ortrher  party,  but  would  also  repay  seven 
hundred  and  fifty  dollars  borrowed  on  se- 
curity of  the  four  lots,  he  must,  before  de- 
manding a  conveyance  of  them,  pay  or  ten- 
der the  money,  as  well  as  a  conveyance  of 
the  house  and  lot,  in  order  to  put  the  other 
party  in  default.  (Royal  v.  Dennison,  109 
Cal.  558.) 

5.  Upon  appeal  by  the  plaintiff  from  an 
order  granting  a  new  trial  to  the  defendant, 
in  an  action  for  breach  of  a  contract  made 
as  part  coneideraition  for  the  conveyance 
of  land  from  plaintiff  to  defendant,  by 
which  defendant  agreed  to  exchange  stock 
in  a  corporation  given  as  part  of  the  pur- 
chase money  jTor  an  equal  number  of  shares 
of  stock  in  another  corpomtlon,  upon 
payment  by  plaintiff  to  the  defendant  of 
brokerage  not  exceeding  five  per  cent  of 
the  latter  stock  where  the  new  trial  was 
granted  for  error  In  Instructions  to  the  Jury 
as  to  the  measure  of  damages  being  the  dif- 
ference in  value  In  the  the  price  of  the 
stock,  which  ignored  the  percentage  agreed 
to  be  paid  by  the  plaintiff,  such  error  may 
be  corrected,  upon  offer  of  the  appellant  to 
remit  the  percentage  upon  the  highest 
estimaite  of  value  given  by  witnesses  for 
the  defendant,  of  the  stock  withheld  from 
the  exchange,  by  requiring  the  defendant  to 
accept  the  offer,  and  reversing  the  order  on 
condition  that  the  appellant  remit  the  per- 
centage and  pay  the  costs  of  appeaL 
(E)ames  v.  Haver,  111  Cal.  401.) 

6.  An  instruction  to  the  Jury  that  the  fact 
that  the  stock  of  plaintiff  was  pledged  as 
security,  has  no  bearing  on  the  case,  and  If 
the  Jury  find  that  the  plaintiff  was  at>le 
and  willing  to  furnish  hili  part  of  the  ex- 
change, and  offered  to  do  so,  and  the  defend- 
ant refused  to  make  such  exchange,  then 
plaintiff  was  excused  from  making  an  ab- 
solute proffer  of  the  actual  stock,  taken  In 
connection  with  other  instructions,  to  the  ef- 
fect that  the  cooiduct  of  the  defendant  la 
denying  any  agreement  or  obligation  to 
make  the  exchange,  and  In  refusing  to  make 
it,  and  in  not  objecting  to  the  offer  to  dellrer 
the  stock  upon  the  ground  that  It  was  not 
produced,  waired  or  excused  the  aotmal  pro- 
duction of  the  stock,  and  that  the  ability  of 
plaintiff  to  produce  it  with  the  consent  of 
the  pledgee  was  a  sufficient  tender,  is  not 
erroneous  to  the  prejudice  of  the  defendanr, 
and  the  use  of  the  word  ^'and'*  which  should 
be  omitted  to  avoid  obcN!urity,  and  make 
the  instruction  clearly  correct.  Is  not  ground 
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for  a  new  trial.    (Eames  y.  Harer,  111  Oal. 
401-) 

7.  The  order  granting  a  new'  trial  to  the 
defendant  in  cnich  action  cannot  be  sus- 
tained on  the  ground  of  Insufficiency  of  the 
evidence  to  justify  the  verdict  as  tx>  the 
difference  in  value  of  the  stock  of  the  two 
corporations,  where  it  appears  by  the  admis- 
sions of  the  answer,  taken  in  connection 
with  the  testimony  for  the  defendant,  that 
the  difference  In  value  was  greater  than  th«* 
amount  of  the  verdict  of  the  jury.  (Barnes 
V.  Haver,  111  OaL  401.) 

8.  Evidence  as  to  the  value  of  lands  ex- 
changed at  the  time  of  the  exchange  is 
admissible  and  relevant  to  an  issue  of  fraud 
connected  with  the  exchange,  and  also  as  a 
circumstance  to  be  considered  in  constru- 
ing the  contract.  (Beverly  v.  Blackwood, 
102  Gal.  83.) 

EXCLUSION. 

Territory,  exclusion  of.    See  Municipal  Cor- 
porations, VIII. 

EXECUTION. 

Bills  and  notes,  execution  of.  See  Bills  and 
Notes,  II. 

Contracts,  execution  of.  See  Contracts, 
I.  2. 

Deeds,  execution  of.    See  Deeds,  I. 

Lease,  exeouition  of.  See  Landlord  and 
Tenant,  I. 

Wills,  execution  of.    See  Wills,  II. 

HXBOUTIONS. 

I.  Issuance  of;  to  Whom  Directed. 
II.  Recalling;  Issuing  New  Execution. 

III.  Ijevy  of;  Lien  of. 

IV.  Sale  under;  Rl^ts  of  Purchasers. 

Supplementary  proceedings.  See  Suippl> 
mentary  Proceedings. 

Sheriff's  return,  judicial  notice  of.  6ee  Ju- 
dicial Notice,  6. 

Appeal,  final  order  from  which  no  appeal 
taken  not  reviewed  on.    See  Appeals,  204. 

i.  Issuance  of;  to  Whom  Directed. 

Compelling  issuan^^  of  execution  by  man- 
dam^us.    See  New  Trial,  52. 

Cannot  issue  pending  appeal  See  Ap- 
peals, 162. 

1.  The  court  has  jurisdiction  of  the  sub- 
ject nuitter  of  a  motion  for  an  order  to 
issue  execution  on  the  judgment  and  inci- 
dentally to  determine  whether  or  not  the 
apparent  satisfaction  of  the  judgment  is 
void  as  claimed  by  the  plaintiff.    (McAuliffe 

V.  Coughlin,  105  Oal.  268.) 

2.  An  execution  may  be  directed  to  the 
sheriff  or  to  any  constable  in  the  county, 
and  each  officer  is  vested  with  full  power  to 
serve  the  writ,  and  it  is  an  indifferent  mat- 
ter to  whom  it  is  issued.  (Rose  v.  Wellman, 
102  OaL  1.) 

3.  The  fact  that  the  execution  under  which 
the  sale  was  made  was  directed  to  a  con- 
stable of  the  township,  and  the  return 
thereof  shows  that  it  was  received  and  exe- 
cuted by  the  sheriff  of  the  county,  is  at  the 


most  an  irregularity,  and  does  not  render 
the  service  void,  or  make  the  execution  and 
return  inadmissible  in  evidence.  (Ross  v.^ 
Wellman,  102  Cal.  1.) 

4.  Upon  a  motion  for  an  order  that  execu- 
tion issue  upon  a  judgment  aparently  sat- 
isfled,  upon  an  affidavit  that  the  judgment 
had  not  been  satisfied  in  fact,  and  that  thi> 
entry  of  satisfaction  thereof  had  been 
fraudulently  procured,  it  is  proper  and  regu- 
lar practice  for  the  court,  of  Its  own  motion, 
to  order  the  defendant  to  show  cause  why 
plaintiff's  motion  should  not  be  granted, 
thus  gMng  the  defendant  ajn  opportunity 
to  be  heard  in  answer  to  the  motion.  (Mc- 
AuMff  V.  OougWin,  105  Oal.  268.) 

II.  Recalling;  Issuing  New  Execution. 

Refusal  to  set  aside  can  only  be  reviewed 
on  api>eal.'  Bee  Mandamns,  1. 

5.  A  judgment,  regular  in  form,  and  ren- 
dered after  the  defendant's  default  had  been 
taken,  is  not  void,  and  after  an  execution 
had  been  regularly  issued  thereon  the  court 
does  not  err  in  refusing  to  recall  and  quash 
the  execution.  (Edwards  v.  Hellings,  10^ 
Cal,  204.) 

6.  If  the  recorder  erroneously  directs  an 
oxeeutlon  which  had  been  issued  under  such 
judgment  to  be  returned  unsatifiRfled,  and  his 
order  is  complied  with,  he  may  be  compelled 
by  mandamus  to  issue  another  execution, 
hie  duty  to  do  so  being  purely  ministeriaL 
(Town  of  Hayward  v.  Pimental,  107  Oal. 
386.) 

III.  Levy  of;  Lien  of. 

Exemptions.    See  Exemptions. 

Mortgaged  property,  levy  of  execution  on. 
See  Mortgages,  XV,  6. 

Homestead  on  public  land  is  not  subject 
to.    See  Public  Land,  19,  et  seq. 

Produce  on  farm  fraudulently  conveyed, 
seizure  of.    See  Fraudulent  Conveyances,  13. 

7.  A  written  claim  of  property  levied  upon 
In  the  hands  of  one  who  has  possession  with- 
out title  for  the  purpose  of  sale,  notifying 
the  sheriff  that  the  claimant  is  the  owner  of 
the  property,  and  that  he  delivered  it  to  the 
execution  debtor  only  for  purposes  of  sale, 
and  that  he  held  it  when  seized  for  those 
purposes,  and  not  otherwise,  sufficiently 
states  the  grounds  of  title  under  section  089 
of  the  CJode  of  Civil  Procedure.  (Vermont 
Marble  Co.  v.  Brow,  109  Cal.  236.) 

8.  The  lien  of  the  levy  of  execution  is  not 
that  of  the  judgment,  and  It  neither  creates 
a  judgment  lien,  nor  extends  a  judgment 
lien  once  created.  (Beaton  v.  Reid.  Ill  C .'  . 
484.) 

Conflicting  rights  of  purchaser.  See  post, 
13. 

IV.  Sale  under;  Rights  of  Purchasers. 
Judicial  sales.    See  Judicial  Sales. 

9.  Subsequent  purchasers  from  the  home- 
stead claimant  after  the  rights  of  the  bona 
fide  purchaser  at  execution  sale  had  ac 
crued,  occupy  no  better  position  than  would 
the  homestead  claimant  himself;  and  neither 
he,  nor  those  claiming  under  him,  can  defeat 
the  title   thus  obtained   by  proof  of  a  so- 
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called  "latent  equity"  In  favor  of  the  hom«^ 
stead  claiimant;  and  evidence  of  Buch  equity 
is  Incompeitent  (De  Lany  v.  Knapp,  111 
Cal.  165.) 

10.  The  title  of  an  execution  creditor  who 
ha^  made  a  bona  fide  purchase  for  value 
under  execution  sale  against  the  original 
homestead  claimant,  upon  a  levy  made  after 
the  transfer  of  the  property  by  such  home- 
stead claimant,  and  its  reconveyance  to  him, 
is  protected  as  against  any  secret  trust  of 
which  he  had  no  notice,  arising  from  the 
fact  that  the  conveyance  was  made  by  the 
homestead  claimant  without  consideration 
to  protect  the  title  against  his  creditors; 
and  the  fact  that  the  execution  creditor 
could  not  complain  of  the  transfer,  will  not 
defeat  the  title  so  acquired  by  him  in  good 
faith  without  notice  of  any  latent  equity. 
(De  Lany  v.  Knapp,  111  Oal.  165.) 

11.  A  Judgment  debtor  in  possession  of 
property  at  the  time  of  the  sale,  or  any  one 
claiming  under  him  subsequently  to  the  crea- 
tion of  a  Judgment  or  attachment  lien,  who 
has  no  other  title  than  that  which  he  de- 

^  rived  from  the  Judgment  debtor,  and  which 
was  sold  under  the  execution,  cannot  defeat 
the  right  of  the  purchaser  at  the  sale  lO 
recover  the  land  in  ejectment  by  showing 
that  he  had  no  title  to  the  land,  or  that  the 
true  title  was  outstanding;  but  the  sheriff's 
deed  does  not  transfer  any  after-acquired 
interest  in  the  land,  and  the  Jud<gment  debfior 
or  his  vendee  may  show  that  he  has  acquired 
a  different  title  from  that  which  was  sold 
under  the  Judgment,  and  his  vendee  may 
also  sho^v  that  the  Judgment  deibtor  himself 
had  no  interest  in  the  land  at  the  time  of 
the  sale.  (Robinson  v.  Thornton,  102  Cal. 
675.) 

12.  Where  a  variance  between  the  descrip- 
tion of  the  property  attached  and  that  con- 
tained in  the  sneriff's  deed  under  the  exe- 
cution, as  to  the  number  or  name  of  the 
block  in  which  the  property  was  situated, 
is  such  that  no  one  could  be  misled  thereby, 
and  the  description  in  the  return  is  sufQcient 
t'^  notify  a  purchaser  of  the  loss  and  to  en- 
able the  sheriff  to  identify  the  same,  such 
variance  ie  immaterial.  (Godfrey  v.  Mon- 
roe, 101  Oal.  224.) 

13.  Where  the  plaintiff  was  the  owner  of 
a  prior  Jud-gment  lien  upon  premises  whicli 
were  sold  under  execution  upon  his  Judg- 
ment, and  which  he  seeks  to  recover  from 
the  defendant,  and  the  defendant  had  re- 
ceived a  prior  deed  upon  a  sale  under  exe- 
cution upon  his  subsequent  Judgement, 
whereupon  the  parties  entered  into  an  agree- 
ment by  which  the  plaintiff  agreed  to  pur- 
chase the  defendant's  right  to  the  premises, 
and  to  pay  him  a  specified  sum  therefor, 
without  any  agreement  with  regard  to  the 
possesssion  of  the  premises,  the  plaintiff 
upon  receiving  his  deed  from  the  sheriff  is 
entitled  to  possession  as  against  the  defend- 
ant, and  the  defendant  cannot  counterclaim 
in  such  action,  nor  recover  by  cross-com- 
plaint the  agreed  purchase  money,  as  a  con- 
dition of  letting  the  plaintiff  into  possession. 
(Yorba  v.  Ward,  109  Oal.  107.) 

Issuance  of  order  of  sale  before  taxation 
of  costs  is  no(t  prematui-e.    See  Appeals,  846. 


Sheriff  receiving  check  om  sale,  liability 
of.    See  Sheriffs,  11. 

Sheriff's  Sleed,  relation  of.  See  Mortgages, 
125,  et  seq. 

EXBCUTORS    AND    ADMINISTRATORS. 

I.  Appointment  of,  and  Right  to  Letters. 

II.  Bond  of;  Liability  of  Sureties  on;  Addi- 
tional Security. 

III.  Rights,  Duties,  and  LiablUtles. 
IV.  Actions  by  and  against. 
V.  Accounting;  Allowances  to;  Attorney's 

Fees  and   CommissioDS. 
VI.  Termination  of  Authority;  Revocation 
of  Letters. 
VII.  Public  Administrators. 

Probate  court.    See  Probate  Courts. 

Estates  of  deceased  persons.  See  Es- 
tates of  Deceased  Persons. 

Sales  by.  See  Estates  of  Deceased  Per- 
sons, III. 

Purchaser  of  draft  from  administrator  for 
private  debt,  enforcement  of  trust  against 
See  Trusts  and  Trustees,  30. 

Infventory  and  appraisement,  parol  evi- 
dence of  value.  See  Estates  of  Deceased 
Persons,  12. 

Special  order  directing  payment  of  family 
allowance,  effect  of.  See  Estates  of  De- 
ceased Persons,  6. 

Special,  partial  distribution  cannot  be  had 
while  estate  in  hands  of.  See  EiStates  of 
Deceased  Persons,  60. 

Special  administrator,  right  of  appeal  of. 
See  Appeals,  29. 

I.  Appointment  of,  and  Right  to  Letters. 
Rights  to  letters.  See  post,  VII,  Public  Ad- 
ministrators. 

'1.  The  surviving  wife  of  a  deceased  per- 
son is  his  ''relative,"  within  the  meaning  of 
section  1865  of  the  Code  of  Civil  Procedure, 
and  is  only  entitled  to  letters  of  administra- 
tion on  his  estate  when  she  is  entitled  to 
succeed  to  his  ];)er8onal  estate  or  some  part 
thereof.    (Estate  of  Davis,  106  Cal.  453.) 

2.  A  surviving  wife,  who,  at  the  time  of 
the  death  of  her  husband,  was  living  apart 
from  him  in  pursuance  of  written  articles 
of  separation,  whereby  they  a^eed  to  divide 
their  property,  relinquish  all  claims  of 
every  nature  upon  the  property  of  each 
other  then  owned  or  thereafter  to  be  ac- 
quired, is  not  entitled  to  succeed  to  any  por- 
tion of  his  estate,  and  consequently  neither 
she  nor  her  nominee  is  entitled  to  letters  of 
administration  thereon.  (Estate  of  Davli, 
106  Cal.  453.) 

3.  Where  the  competency  of  the  father  of 
a  deceased  person,  who  petitioned  for  let- 
ters of  administration  upon  the  estate  of 
his  son,  was  contested  by  the  public  admin- 
istrator, by  reason  of  the  alleged  improvi- 
dence of  the  father  rendering  him  incompe- 
tent to  serve  as  administrator,  tiie  question 
as  to  whether  the  petitioner  was  Incompe- 
tent to  serve  as  administrator  by  reason  of 
his  improvidence  or  not  is  a  question  of  flact 
to  be  determined  by  the  court  below.  In 
view   of   all   the  evidence   before   it;  and 
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where  the  evidence  is  sahstaiKtially  conflict- 
ing, and  there  Is  sufficient  evidence  to  sus- 
tain a  finding  that  the  father  was  not  im- 
provident or  incompetent.  Its  determination 
cannot  be  disturbed  on  appeal  upon 
mere  technical  grounds.  (Estate  of  c5on- 
nors,  110  Cal.  406.) 

4.  The  Improvidence  which  is  a  ground 
of  exclusion  of  a  relative  of  the  deceased 
frovn  administration  is  that  want  of  care  or 
foresight  in  the  management  of  the  property 
which  would  be  Ukely  to  render  the  estate 
and  effects  of  the  intestate  unsafe,  or  liable 
to  be  lost  or  diminished  in  value  by  improv- 
idence, in  case  administration  thereof  should 
be  committed  to  such  improvident  perdon. 
(Ec^tate  of  Connors,  110  Cal.  408.) 

5.  A  nonresident  father  of  a  decedent  \s^ 
not  competent  or  entitled  to  serve  as  admin- 
istrator or  to  nominate  an  administrator, 
and  the  probate  court  in  making  the  appoint- 
ment is  bound  to  disregard  any  request  made 
by  him.    (Estate  of  Muersing,  103  Cal.  585.) 

6.  One  who  is  not  a  bcma  fide  resident  of 
this  state  is  not  entitled  to  administer  the 
estate  of  a  deceased  person,  nor  to  nominate 
another  to  administer  it;  and  a  brother  of 
the  deceased  who  came  to  this  state  after 
thirty-elglyt  years'  residence  in  the  state  of 
Massachusetts,  aocompauded  by  an  nnmar- 
ried  daughter,  but  leaving  his  wife  with  a 
married  son  and  daughter  in  fi(ias6achuset*:8, 
and  coming  for  the  purpose  of  seeing  to  the 
interests  of  his  brother's  estate,  at  the  re- 
quest of  an  attorney,  fails  to  show  that  he 
is  a  bona  fide  resident  of  this  state,  notwith- 
standing his  statement  that  he  was  a  resi- 
dent of  the  state  at  the  time  of  the  nomina- 
tion, three  days  after  his  arrival.  (Estace 
of  Donovan,  104  Cal.  628.) 

7.  The  ten  days'  notice  required  under 
section  1373  of  the  Code  of  Civil  Procedure, 
of  the  hearing  of  a  petition  for  letteire  of 
administra'tion,  is  properly  given  by  a  post- 
ing of  notice  on  the  twelfth  day  of  the 
month,  giving  notice  of  a  hearing  on  the 
twenty-second  day  of  the  same  month. 
(Fates  V.  Howard,  105  Cal.  173.) 

II.  Bond  of;  Liability  of  Sureties  on;  Addi- 
tional Security. 

Sureties  of,  complaint  against,  suflleiency 
of.    See  Suretyship,  21. 

Sureties,  demand  and  notice  not  necessary 
to  charge.    See  Suretyship,  18. 

Sureties,  bond  not  discharged  by  delay, 
when.    See  Suretyship,  II. 

Surety,  what  not  a  defense  to  action 
agalnet.    See  Suretyship,  22. 

8.  Tlie  plam  meaning  of  section  1388  of 
the  Code  of  Civil  Proeediiire  which  providen 
that  "every  peraon  to  whom  letters  testa- 
mentary or  of  admlndstration  are  directed  to 
Issue  must,  before  receiving  them,  ezecure 
a  bond  to  the  state  of  California,  with  two 
or  more  sufO^lent  eniTetiee,  to  be  approved 
by  the  superior  court  or  a  Judge  thereof," 
is,  that  the  principal  and  sureties  must  sign 
the  bond  before  letters  can  be  issued.  (Weir 
V.  Mead,  101  Cal.  120.) 

9.  Where  an  executor's  bond,  instead  of 
being  in  form  the  joint  and  several  obliga- 


tion of  all  the  parties,  as  it  should  be.  Is 
the  joint  obligation  of  the  principal  aud  sur- 
eties, and  the  several  obligation  only  of  the 
sureties,  the  sureties  signing  it  are  not 
bound  If  it  is  not  executed  by  the  principal. 
In  the  absence  of  evidence  that  the  sureties 
intended  to  be  bound  without  requiring  the 
prindpars  signature.  (Weir  v.  Mead,  101 
Cal.  125.) 

10.  In  an  action  on  an  executx>r's  bond  for 
misappropriation  of  moneys  which  he  failed 
to  pay  over  to  the  dietributees,  it  is  no  de- 
fense that  the  moneys  were  derived  from 
the  sale  of  realty  belonging  to  the  estate 
wM<*h  the  executor  had  been  permitted  to 
sell  without  giving  the  additional  bond  re- 
quired by  law,  and  such  defense  may  be 
properly  stricken  from  the  answer  as  irrel- 
evant and  redundant.  (£7vans  v.  Gerkeo, 
105  Cal.  811.) 

11.  Where  the  court.  In  a  proceeding  under 
section  1394  of  the  Code  of  Civil  Procedure, 
continues  the  hearing  under  a  citation  upon 
an  administrator  and  sureties  for  examina- 
tion as  to  sufficiency  of  the  sureties,  after  an 
appearance  of  the  administrator  in  person 
and  by  attorney,  such  continuance  has  the 
effect  to  continue  such  appearance  and  .'O 
give  to  the  order  for  more  security,  made  at 
the  adjourned  hearing,  the  same  effect  as 
if  made  at  the  close  of  the  original  hearing, 
and  no  service  of  such  order  is  required  in 
order  to  effect  the  cessation  of  the  right  of 
administration,  upon  failure  to  comply  with 
the  order  witlrin  the  time  limited  therefor. 
(Barrett  v.  Snperlor  Court,  111  Cal.  154.) 

12.  Upon  failure  of  an  administrator  to 
file  the  additional  seoorlty  required  by 
order  of  the  court,  the  court  is  required  to 
appoint  as  admlnistra'tor  the  person  next 
entitled  to  administration  who  will  execute 
a  sufficient  bond,  and  has  authority  to  sus- 
pend the  powers  of  the  administrator  until 
such  further  appointment  can  be  made,  aud 
meanwhile  to  appoint  a  special  administra- 
tor of  the  estate;  and  such  orders  are  not 
subject  to  be  annulled  upon  certiorari. 
(Barrett  v.  Superior  Court,  111  Oal.  154.) 

13.  An  objection  that  the  court  requiring 
additional  security  was  not  served  is  waived 
by  taking  an  exception  to  the  order  when 
made,  and  by  a  sulM^iequent  request  to  the 
court  to  approve  an  additional  bond  re- 
quired by  the  court.  (Barrett  v.  Superior 
Court,  111  Cal.  164.) 

14.  A  complaint  in  an  action  upon  an  exec- 
utor's bond  which  alleges  that  the  expcutor 
was  appointed,  that  letters  testamentary 
wer€  ordered  to  be  issued  to  him  upon  his 
excutlng  a  bond  according  to  law,  and  that 
the  executor  and  sureties  duly  made  and 
executed  the  bond  required  by  the  order, 
sufliclently  alleges  compliance  with  the  re- 
quirements of  the  statute,  as  against  a 
general  demurrer,  although  the  complaint 
does  not  specifically  allege  that  the  bond 
sued  on  was  approved  by  the  judge  or  was 
filed  or  recorded,  or  that  a  certificate  of  jus- 
tification was  attached  thereto.  (Evans  v. 
Oerken,  106  Oal.  811.) 

Liability  of  sureties  for  debt  owed  by  exec- 
utor.   See  post,  23. 
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III.  Bights,  Duties,  and  Liabilities. 

Actions  by  and  against.    See  post,  IV. 

Failure  to  include  property  in  Inventory, 
removal  for.    See  post.  63. 

Appraisement  or  inventory,  failure  to  flls, 
removal  of  executor.    See  post,  56. 

Embezzlement  by,  effect  on  decree  of  dia- 
tribution.  See  Estates  of  Deceased  Persons, 
67. 

Oovenant  not  to  contest  wQl,  executor  may 
ei  force.    See  WiUs,  38. 

Provision  as  to  attorney  in  will  is  advlsoTy 
merely.    See  Wills,  60,  et  seq. 

Collection  of  life  insurance  policy  by  ex- 
ecutor.   See  Insurance,  51. 

Right  to  set  aside  fraudulent  conveyance. 
See  Fraudulent  Conveyances,  18. 

Executor  cannot  sell  land  through  agent 
See  Estates  of  Deceased  Persons,  40. 

Decree  of  dlstrlbintion  is  conclusive  upon. 
Seo  Estates  of  Deceased  Persons,  65. 

Right  of  executor  to  vote  stock.  See  Cor- 
porations. 44. 

Right  of  administrator  to  appeal  from  or- 
der directing  the  payment  of  a  claim.  See 
Appeals,  15. 

Executor  may  recover  property  sold  by 
agent  after  prindpars  death.  See  Agency,  52. 

15.  An  administrator  cannot  be  deprived 
of  the  actual  custody  of  the  assets  of  the 
estate  by  an  order  of  the  probate  court  di- 
recting him  where  and  how  h«  shall  keep 
them;  but  the  administrator  is  liable  for 
their  safety  on  his  bond,  and  the  court  can- 
not lawfully  take  charge  of  the  assets  or 
deprive  interested  parties  of  the  security 
of  the  bond.    (Estate  of  Welch,  110  Cal.  605.) 

16.  Executors  are  expressly  authorized 
by  the  statute  to  sign  a  protest  as  the 
"owner"  for  the  purposes  of  the  act.  (Los 
Angeles  Lighting  Go.  v.  City  of  Los  Angeles. 

106  Cal.  156.) 

17.  The  executors  of  the  estate  of  a  de- 
ceased person  have  no  authority  to  sell  and 
tranisfer  notes  belonging  to  the  deceased; 
but  they  are  debts  of  the  estate  which  can 
be  sold  only  under  and  by  order  of  the  pro- 
bate court.  (Wickersham  v.  Johnston,  104 
Cal.  407.) 

18.  An  administrator  will  not  be  pennft- 
ted  to  waive  the  statute  of  limitations  upon 
a  claim  which  is  barred  by  the  statute  of 
limitations,  and  he  does  not  waive  such 
claim,  nor  the  presentation  of  It  against  the 
estate,  by  bringing  an  action  to  quiet  title 
of  the  estate  as  against  one  to  whom  the  de- 
cedent had  conveyed  his  land  to  secure  a 
debt  Vhch  is  barred  by  the  statute  of  lim- 
itations.   (Boyce  v.  Fisk,  llO  Cal.  107.) 

19.  The  executons  of  the  estate  of  a  dece- 
dent have  no  right  as  such  to  receive  the 
pioceedis  of  a  policy  payable  to  his  widow 
and  children  as  any  part  of  the  estate  of  the 
decedent,  and  they  may  be  sued  personally 
by  one  who  was  a  minor  child  at  the  time 
of  the  death  of  the  deceased  to  recover  his 
share  of  the  policy.    (Heydenfeldt  v.  Jacobs, 

107  Cal.  373.) 

20.  Executors  who  have  wrongfully  come 
into  possession  of  the  amount  of  an  insur- 
ance policy,  whether  by  mistake  or  other- 
wise, become  trustees  of  the  thing  gained 


for  the  benefit  of  the  person  who  would 
otherwise  have  had  it.  (Heydenfeldt  v. 
Jacobs,  107  Cal.  373.) 

21.  An  administrator  is  required  by  stat- 
ute to  collect  all  debts  due  to  the  estate^ 
and  is  answerable  for  the  amount  of  any 
debts  remaining  uncollected  throng'h  hi» 
fault,  and  must  settle  the  estate  with  rea- 
sonable dispatch;  and  he  cannot,  without 
the  authori^  of  the  court,  bind  the  estate 
by  agreeing  to  delay  collection  of  a  debt 
due  the  estate  for  a  period  of  vears,  In  or- 
der to  determine  whether  a  contingent  right 
of  setoff  shall  become  absolute,  whcEn  such 
contingent  right  has  not  been  presented  or 
allowed  as  a  claim  againeit  the  estate.  (Mad- 
dock  V.  Russell,  109  Cal.  417.) 

22.  A  contract  by  the  administratrix  with 
tho  purchaser  at  the  administrator's  sale  to 
purchase  Uie  pir(^>erty  from  him  before  the 
confirmation  of  the  gale,  is  a  violation  of 
section  1576  of  the  Code  of  Civil  Procedure, 
but  does  not  render  the  sale  or  conveyance 
to  the  administratrix  absolutely  void;  but  tt 
is  only  voidable  within  a  reasonable  time  at 
the  election  of  the  heirs  or  other  persons  in- 
terested in  the  estate,  who  must  rescind  and 
restore  to  the  purchaser  the  money  paid  as 
a  consideration.  (BurrJs  v.  Kennedy,  108 
Cal.  331.) 

23.  The  law  requires  an  executor  to  treat 
a  debt  or  demand  due  from  him  to  the  de- 
cedent from  the  time  it  becomes  due  am  so- 
much  money  in  hie  hands,  and  to  report  it 
as  such;  and  the  sureties  upon  his  bond  are 
presumed  to  have  signed  the  bond  in  view 
of  this  requirement  of  the  law,  and  they  be- 
come liable  for  the  amount  of  the  debt  as 
money  in  the  hands  of  the  executor.  (Tre- 
week  V.  Howard,  105  Cal.  434.) 

24.  An  executor  having  authority  trom 
the  court  to  pay  a  preferred  claim  bearing 
Interest,  the  payment  of  which  is  warranted 
by  the  condition  of  the  estate,  will  be  liable 
to  the  estate  for  interest  accruing  thereafter, 
if  the  refusal  to  pay  it  is  not  based  upon 
sound  reasons.  (Estate  of  Hope,  106  Ottl. 
153.) 

25.  It  must  be  presumed,  in  the  absence 
of  allegations  and  evidence  to  the  contrary, 
that  an  administratrix  has  obeyed  the  law 
and  performed  her  official  duty,  and  that  aH 
the  property  and  money  of  the  estate  for 
whidh  she  was  accountable  at  the  time  of 
her  death  has  passed  into  the  possession  of 
her  suceesBor.  (Gray  v.  Farmers'  £b:change 
Bank,  105  CJal.  60.) 

IV.  Actions  by  or  against. 

26.  An  administrator  has  no  capacity  to 
bring  an  action  to  enfopce  a  trust  in  lands 
conveyed  by  the  decedent  in  his  lifetime, 
and  to  compel  a  conveyance  of  the  legil 
title.    (Field  v.  Andrada,  106  Cal.  107.) 

27.  In  a  complaint  by  executors  to  recover 
sums  of  money  expended  by  the  deceased 
in  fencing  a  public  road,  where  the  prelim- 
inary facts  set  out  as  to  the  death  of  the 
de*cedent,  and  the  making  of  the  will,  and 
the  probate  of  the  will  are  not  stated  or  la 
any  way  referred  to  in  either  count  of  the 
complaint,  each  count  thereof  is  fatally  de 
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f ectiye.    (Hopkioe  v.  Oontra  Ck>8ta  County, 
106  Cal.  566.) 

28.  Sections  1031  and  1509  of  the  Code  of 
Civil  Procedure  are  not  in  necessary  con- 
flict, and  where  a  Jiid^;<ment  is  rendered 
against  the  plaintiff  as  adminlBtratrix  for 
costs,  but  such  costs  are  not  by  the  Judgment 
made  chargeable  only  upon  the  estate,  as 
tbey  might  hare  been  under  section  1081, 
tbe  plaintiff,  under  section  1500,  is  individ- 
ually liable  for  the  costs,  and  the  defendant 
is  entitled  to  an  execution  against  tbe  plain- 
tiff peiBonally.  (Stevens  v.  Sam  Francisco 
and  North  Pacific  Railroad  Company,  108 
CaL  252.) 

29.,  Where  the  evidence  shows  that  the 
administratrix  in  her  private  capacity  bor- 
rowed money  from  the  defendanit  bank,  and 
bad  given  her  note  wiith  tbe  surety  to 
the  bank,  and  thab  the  bank,  in 
purchasing  the  draft  for  the  insurance 
money  due  to  the  estate  for  insurance  upon 
the  life  of  the  decedent  paid  part  thereof  m 
cash,  and  by  arrangement  with  the  admin- 
istratrix credited  her  upon  her  own  private 
note  to  the  bank  for  the  remainder  of  the  pur- 
chase money,  the  bank  is  not  liable  to  an 
action  for  the  recovery  of  the  money  col- 
lected from  the  insurance  com<pany  In  the 
absence  of  an  allegation  that  ute  adminis- 
tratrix was  in  default  to  the  estate,  to  the 
detriment  of  the  heirs  or  creditors.  (Gray  t. 
Farmers'  Hxehange  Bank,  105  Cal  60.) 

30.  The  bank  does  not  become  an  Involu  i- 
tary  tmstee  of  the  estate  to  the  extent  of 
the  application  upon  the  purchase  money 
of  the  draft  of  the  private  debt  of  the  ad- 
ministratrix to  the  bank  if  the  administra- 
trix fully  accounted,  or  was  able,  ready, 
and  willing  to  account,  for  the  sum  for 
which  she  was  accountable,  and  it  must  be 
presumed,  in  the  absence  of  allegation  or 
proof  to  the  contrary,  that  she  was  thos 
able,  ready,  and  willing,  and  that  there  was 
no  breach  of  tmst  upon  her  part  to  the  in- 
jury of  the  eertate  of  the  decedent,  and  that 
no  beneficiary  of  the  estate  has  any  cause 
of  action  against  the  administratrix  as  trus- 
tee or  otherwise.  (Gray  v.  Farmere'  Bx- 
chaufire  Bank,  105  Cal.  60.) 

31.  Sections  1458  to  1461  of  the  Code  of 
dvil  Procedure,  providing  for  proceedings 
by  an  administrator  to  recover  property  of 
the  estate  of  a  decedent,  alleged  to  have 
been  embezzled  by  the  defendant  and  con- 
verted to  his  own  use,  are  remedial  and  not 
penal  in  their  character,  titoujrh  providing 
redress  in  the  way  of  imprisonment,  and 
damages  under  certain  contingencies,  as  a 
means  of  enforcing  the  civil  remedy  pro- 
vided for  in  those  sections,  and  .they  are  not 
In  conflict  with  section  8  of  article  I  of  the 
constitution  of  the  state,  which  j^ovides 
that  no  person  i&all  be  compelled,  m  a  crim- 
inal case,  to  be  a  witness  against  himself,  or 
with  section  19  of  the  same  article,  which 
pTovideB  that  the  right  of  th$  people  to  be 
secured  in  their  persons,  houses,  papere,  and 
effects  against  unreasonable  seizures  and 
seajx!lies  cannot  be  vlolaited.  (Levy  v. 
Superior  Court,  105  Cal.  600.) 

32.  The  probate  court  will  not  be  prohib- 


ited from  proceeding  under  sectionb  1401  to 
1468  of  the  Code  of  Civil  Procedure,  either 
upon  the  ground  that  those  provisions 
are  unconstitutional,  or  upon  the  ground 
that  the  proceedings  in  the  probate  court  in- 
volve passing  upon  litle  to  property,  and  are 
not  within  the  juiisdiction  of  the  court. 
(Levy  V.  Superior  Court,  105  Oal.  600.) 

Actions  by,  summons  shows  representa- 
tive character,  when.    See  Summons,  7. 

Unlawful  detainer,  executor  may  bring 
action  of.  See  Forcible  Btetry  and  Unlaw- 
ful Detainer,  1. 

Superior  court  has  jurisdiction  lo  compel 
executor  to  pay  debts,  when.    See  Wills,  59. 

Action  against  executor  and  estate,  mis- 
Joinder.  See  Estates  of  Deceased  Persons, 
47. 

Complaint  against,  when  demurrable.  See 
Estates  of  Deceased  Peraons,  47. 

Representatives  of  deceased  w'fe  making^ 
parties  to  foreclosure.    See  Mortgages,  92. 

In  action  against  on  contract  there  can  be 
no  recovery  on  ground  of  trust.  See  Va- 
riance, 2^ 

Time  for  appeal  on  judgment  against  exac- 
utors.    See  Appeals,  48. 

Appeal  by  administrator,  bond  on.  -See 
Appeals,  67. 

V.  Accounting;  Allowances   to;   Attorney's 
Fees  and  Commissions. 

Settlement  of  account,  specifications  of 
insufficiency  of  evidence.    See  Appeals,  92. 

Compelling  accounting  with  surviving^ 
partner.    See  Partnershiip,  29. 

Order  settling  account,  conclusiveness  of. 
See  Estates  of  Deceased  Peraons,  67. 

Order  settling  account  is  appealable.  See 
Appeals,  16. 

Account,  appealability  of  order  settling, 
amount  in  controversy.    See  Appeals,  6. 

Presumption  that  executor  has  turned 
over  money.    See  ante,  25. 

Liability  of  executor  refusing  to  pay  claims 
for  interest.    See  ante,  24. 

38.  The  manner  in  which  the  account  of 
an  executor  or  administrator  Is  usually  made 
up,  and  the  manner  in  which  objections 
thereto  are  usually  presented,  do  not  at  all 
conduce  to  the  development  of  issues  such  as 
arise  upon  the  pleadings  in  a  civil  action, 
and  in  such  a  proceeding  it  is  not  incumibent 
upon  the  court  to  make  and  file  express  find- 
ings; and  the  fiact  that  findings  were  not 
waived,  and  that  none  were  made,  is  not 
ground  for  the  reversal  of  the  order  accept- 
ing the  account.  (B^state  of  Levinson,  108 
Cal.  450.) 

34.  Where  an  executor  is  also  the  surviv- 
ing partner  of  the  deceased,  and  presents 
his  account  for  settlement  in  the  probate 
court,  purporting  ui)on  its  face  to  be  his 
account  as  executor  and  not  as  surviving^ 
partner,  such  executor  cannot  contend  upon 
appeal  from  an  order  settling  the  account 
that  the  account  involved  is  the  account  of 
the  surviving  partner  under  section  1585 
of  the  Code  of  Civil  Procedure,  and  that  the 
court  has  no  Jurisdiction  to  settle  such  an 
account.    (Estate  of  Sylvester,  1(a>  Cal.  189.> 

35.  Where  an   executor  has   disposed  of 
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property,  whieh  was  not  included  In  the  ap- 
praisement of  the  estaite,  the  court  is  au- 
thorized to  take  eyldence  of  its  value  for  the 
purpose  of  ascertaining  the  amount  with 
which  the  executor  should  be  cftiai^ed,  and 
la  not  required  to  oppoiint  an  appraiser  for 
that  purpose.  (Estate  of  Garrity,  106  C5al. 
463.) 

36.  The  allowance  of  money  paid  by  the 
administrator  to  expert  accou-ntajotts  for 
examining  the  books  of  a  partnereArip.  of 
which  the  decedent  was  a  member,  for  the 
purpose  of  litigation,  is  a  matter  committad 
to  the  sound  discretion  of  the  court  (Es- 
tate of  Jjevinson,  108  Cal.  450.) 

37.  Where  it  appears  that  a  portion  of  the 
money  credited  the  administrator  for  the 
payment  of  accountants  was  furnished  by 
the  legatees,  for  which  a  receipt  had  been 
given  to  one  of  the  legatees  toward  payment 
of  expenses  In  experting  the  books,  if  the 
administrator  does  not  explain  the  receipt, 
or  show  that  the  money  evidenced  by  the 
receipt  was  used  to  pay  for  services  in 
addition  to  those  specified  in  the  account, 
his  credit  should  be  reduced  by  the  amount 
of  the  receipt  (Estate  of  Levlnson,  108  Cal. 
450.) 

38.  Although,  as  a  general  rule,  executors 
and  adininii8tr9.tors  are  not  requireu  nor 
permitted  to  make  permanent  improvements 
upon  the  property  of  the  estate  in  their 
charge,  in  the  way  of  erecting  new  buildings 
and  structures,  yet  that  rule  does  not  apply 
where  repairs  and  improvemen>ts  are  abso- 
lutely necessary  to  keep  the  premises  in  good 
teuantable  condition,  and  the  imipmve- 
ments  are  rendered  necessary  by  the  re- 
quirements of  a  city  ordina-nce  over  which 
the  executrix  has  no  control,  aikd  were  made 
In  good  faith  to  the  increase  of  the  value  of 
the  property;  and.  In  suoh  case,  the  execu- 
trix shouM  be  allowed  for  the  repairs  and 
improvements  upon  the  real  estate  belong- 
ing to  the  estate.  (Estate  of  Clos,  110  Cal. 
494.) 

39.  Where  the  estate  has  received  the  full 
benefit  of  expenditures,  which  have  been 
reasonably  made  by  an  executrix,  it  is  In- 
equitable to  hold  that  the  executrix  is  not 
entitled  to  reimburaement;  and  the  acts  of 
an  executor  or  executrix  in  the  administra- 
tion of  the  trust  are  to  be  adjudged  accord- 
ing to  the  rules  and  principles  of  equitv. 
(Estate  of  Clos,  110  Cal.  494.) 

40.  Although  It  is  better  practice  for  an 
executor  first  to  procure  the  permission  of 
the  probate  court  to  make  a  needed  improve- 
ment, before  proceeding  thereto,  yet  this  Is 
not  an  indispensable  condition  to  the  allow- 
ance of  the  demand  in  the  settlement  of  the 
executor's  account,  where  It  ajypears  that 
the  expenditures  were  just  and  reasonable, 
and  were  made  in  the  interest  of  the  estate. 
(Estate  of  Clos,  110  Cal.  494.) 

41.  The  fees  of  counsel  are  to  be  allowed 
out  of  the  estate  to  the  executor  or  admla- 
istrator  like  other  necessary  expenses  in- 
curred in  the  course  of  administration,  and 
it  is  erroneous  to  direct  that  payment  be 
mfide  out  of  the  estate  to  the  attorneys. 
(Estate  of  Levlnson,  108  Cal.  450.) 


42.  An  allowanoe  made  for  the  serrices  of 
an  attorney  for  a  deceased  administrator,  iu 
a  suit  iu  equity,  for  an  accounting  betweei 
the  administrator  de  bonis  nou  and  the  de- 
ceased admiinistrator,  is  in  favor  of  the 
deceased  administrator,  and  though  it  is  for 
the  use  and  benefit  of  the  attorney,  is  not 
a  judgment  or  dalm  in  his  favor  which  bears 
interest    (Estate  of  Blythe,  103  Oal.  350.) 

48.  Where  there  is  conflicting  evidence  as 
to  the  value  of  the  services  rendered  the  es- 
tate by  attorneys,  and  the  amount  allowed 
by  the  court  finds  support  in  the  evidenc.% 
such  amount  will  not  be  disturbed;  and  the 
fact  that  the  attorneys  did  not  agree  with 
other  counsel  for  the  admtnistratloa  as  to 
the  policy  to  be  pursued,  and  Insisted  on  a 
proposed  compromise,  whieh,  if  effected, 
would  have  given  the  estate  little  more 
than  the  expenses  of  the  action,  does  not 
•deprive  them  of  the  value  of  thei'r  services, 
if  it  does  not  appear  but  that  the  course 
they  recommended  comported  with  the 
proper  discharge  of  professional  obligation, 
and  if,  in  the  light  of  the  event,  it  appears 
to  have  been  to  the  interest  of  the  estate. 
(Estate  of  Levlnson,  108  Cal.  450.) 

Improper  i>ayment  of  attorney's  fee  as 
ground  of  removal  of  executor.  See  post 
55. 

44.  Wh^re  the  executor  of  a  wlH  of  a  de- 
ceased person  has  resigned  the  administra- 
tion of  the  estate,  and  has  been  allowed  a 
certai'U  sum  on  axKount  of  commdsslons 
thereon,  and  has  paid  over  the  balance  of 
account  to  his  successor  as  adminlstitttor 
of  the  will,  such  successor  is  not  entitled  to 
•the  allowance  of  any  further  commisBions 
until  the  final  settlement  of  the  estate;  and 
it  cannot  be  presumed  in  support  of  an  al- 
lowance of  commissions  at  the  time  of  the 
tendering  of  his  resignation  as  administra- 
tor, exceeding  In  addition  to  the  amoimt 
allowed  his  predecessor  the  total  commis- 
sions allowable  under  section  1^18  of  the 
CMe  of  Civil  Procedure,  that  any  aUowance 
was  made  to  him  for  extraordinary  services 
not  claimed  in  the  account  (Estate  of  Ler- 
inson,   108  Cal.  450.) 

45.  Upon  the  allowance  of  attorney's  fees 
in  the  probate  court  for  services  rendered  to 
the  administrator  of  a  decedent,  although 
the  evidence  of  attorneys  is  competent,  the 
trial  court  is  not  bound  to  fix  the  amount  of 
the  fee  in  accordance  with  their  opinions; 
and  where  the  allowance  made  is  less  than 
the  estimate  of  any  expect  witness  who  tes- 
tified, and  was  consented  to  by  the  attorney 
for  the  sole  heir  interested  i-n  the  estate.  It 
will  not  be  disturbed  upon  appeal.  (Freeae 
V.  Pennle,  110  Oal.  467.) 

46.  An  executor  cannot  be  allowed  a  claim 
for  commissions  upon  lands,  though  Included 
in  the  inventory  of  the  estate,  which  were 
at  that  time  involved  in  litigation,  wherein 
a  final  judgment  was  subsequently  rendered 
adverse  to  the  estate.  (Estate  of  Delaney, 
110  Cal.  563.) 

47.  The  commissions  which  the  statute 
authorizes  to  be  allowed  an  executor  Is  the 
compensation  fixed  by  law  for  his  care  of 
the  property  belonging  to  the  estate,   and 
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the  caart  Is  not  authorized  to  make  any  ad- 
ditional alloi?via(nce,  without  a  petnion 
therefor  showing  the  rendition  of  extrai>r- 
dlnary  serrlces.  (£3fttate  of  Delaney,  110 
G&l.  563.) 

VI.  Termination  of  Authority;   Revocation 

of  Letters. 

Death  of,  presentation  of  claim  .  against 
estate.  See  Estates  of  Deceased  iPersons, 
14. 

Removal  of  does  not  affect  rlsbt  to  fam- 
ily allowance.  See  Estates  of  Deceased 
Persons,  5. 

48.  The  marrl&ge  of  an  administratrix 
does  not  at  once  deprive  her  of  the  power 
to  act,  but  Is  merely  ground  for  a  proceed- 
ing for  her  suspension  and  removal,  and 
sht*  Is  not  thereby  hindered  from  contlna- 
Ing  to  prosecute  an  action  for  the  death  of 
the  decedent.  (Cosgrove  v.  Pitman,  108 
Oal.  268.) 

49.  Where  letters  of  administration  with 
the  will  annexed  have  been  granted  to  the 
public  administrator,  any  relative  of  the  de- 
cedent who  has  a  preferred  right  to  admin- 
ister, and  who  is  competent,  may  obtain 
tho  revocation  of  the  letters  and  the  Issu- 
ance of  letters  of  administration  with  the 
will  annexed  to  himself,  under  the  provi- 
sions of  section  1383  of  the  Code  of  Civil 
Procedure,  and  succeeding  sections,  which 
must  be  construed  as  applying  to  a  case 
where  the  decedent  has  left  a  will  as  well 
as  to  cases  of  Intestacy.  (Estate  of  LI  Po 
Tal,  108  Oal.  484.) 

50.  The  discretionary  power  given  by  sec- 
tion 1354  of  the  Code  of  Civil  Procedure  to 
remove  or  retain  an  administrator  with  tlie 
will  annexed  in  the  case  therein  specified, 
does  not  apply  where  the  petition  for  the 
removal  of  the  administrator  with  the  will 
annexed  Is  based  upon  a  right  to  adminis- 
ter conferred  upon  the  petitioner  by  the 
statute,  and  to  cases  in  which  section  1383 
applies,  where  the  petitioner  is  not  incom- 
petent by  reason  of  some  statutory  disqual- 
ification, the  court  has  no  discretion  to  de- 
ny the  petition.  (Estate  of  Li  Po  Tal,  108 
Cal.  484.) 

51.  Where  the  petitioner  for  the  revoca- 
tion of  letters  of  administration  to  the  pub- 
lic administrator  is  the  son  of  a  Chinese  de- 
cedent, proof  that  the  petitioner  could  not 
speak  the  English  language,  and  was  not 
instructed  as  to  the  constitution  of  the 
state,  does  not  show  that  the  petitioner  has 
not  sufficient  understanding  to  be  compe- 
tent to  receive  letters  of  administration; 
and  where  other  evidence  shows  that  the 
petitioner  is  a  man  of  intelligence  and  edu- 
cation, he  cannot  be  held  to  be  incompe- 
tent for  want  of  sufficient  understanding. 
CBstate  of  Li  Po  Tal,  108  Cal.  484.) 

52.  Where  the  petitioner  has  made  a  prior 
application,  under  section  1354  of  the  Code 
of  Civil  Procedure,  to  revoke  letters  issued 
during  his  minority,  he  having  been  named 
as  executor,  which  application  had  been 
simply  denied,  without  any  reason  assign- 
ed, and  without  any  finding  of  fact,  such 
denial  does  not  Imply  a  finding  of  Incom- 


petency, and  does  not  constitute  a  prior  ad- 
judication of  a  want  of  understanding  as 
against  a  subsequent  application  under  sec- 
tion 1383  of  the  Code  of  Civil  Procedure. 
(Estate  of  lA  Po  Tal,  108  Cal.  484.) 

53.  Where  the  only  evidence  tending  to 
show  that  the  decedent  owned  an  interest 
ill  a  partnership  with  the  administrator 
was  the  fact  that,  a  few  days  before  his 
death,  he  assigned  his  interest  in  it  to  his 
wife,  and  there  are  no  gi'ounds  for  attack- 
ing the  transfer,  the  administrator  cannot 
be  removed  for  falling  to  show  the  partner- 
ship interest  of  the  deceased  In  the  inven- 
tory.   (Estate  of  Welch,  110 -Cal.  605.) 

54.  Under  a  petition  to  remove  an  admln- 
istrator  upon  the  ground  that  the  deceased 
had,  at  the  time  of  his  death,  a  large  sum 
of  money,  which  came  into  the  possession 
or  the  administrator,  or  of  which  he  had 
knowledge,  which  he  failed  to  Include  in 
his  Inventory,  evidence  of  declarations 
made  by  the  deceased  In  respect  to  the  val- 
ue of  his  estate,  and  that  he  had  a  large 
sum  of  money  in  his  house,  is  not  admis- 
sible against  the  administrator,  to  prove 
the  ownership  or  possession  of  the  money 
(Estate  of  Welch,  110  Cal.  605.) 

55.  The  fact  that  the  administrator  Im- 
pioperly  paid  an  attorney's  fee  is  do  ground 
for  his  removal.  (Estate  of  Welch,  110  Cal. 
605.) 

56.  Under  section  1450  of  the  Code  of 
Civil  Procedure,  the  court  has  Judicial  dis- 
cretion to  allow  or  refuse  a  revocation  of 
letters  testamentary  Issued  "to  tie  executors 
of  a  will  for  failure  to  file  the  inventory 
pnd  appraisement  of  the  estate  withdn  the 
time  limited  therefor;  and  the  action  of  the 
superior  court  will  not  be  disturbed  upon 
appeal  unless  there  has  been  a  gross  abuse 
of  discretion.    (In  re  Graber,  111  Cal.  432.) 

Suspension  of  executor  pending  proceed- 
ing for,  or  failure  to  give,  additional  secur- 
ity.   See  ante,  II. 

CommissloDs  where  executor  resigns  and 
successor  appointed.    See  ante,  44. 

VII.  Public  Administrators. 

Public  administraitor  Is  not  Interested  in 
estate,  and  cannot  contest  probate.  See 
>A  ills,  31. 

57.  The  public  administrator  is  entitled  to 
letters  of  administration  upon  the  estate  of 
a  decedent  as  against  a  nonresident  father 
of  the  decedent  or  his  nominee.  (Estate  of 
Muersiug,  103  Cal.  585.) 

58.  The  mere  fact  of  his  being  a  creditor 
of,  or  having  a  demand  against,  an  estate 
does  not  disqualify  the  public  administra- 
tor from  appointment  as  administrator 
thereof;  and  section  1738  of  the  code,  re- 
quiring that  the  public  administrator  must 
not  be  Interested  In  the  expenditures  of  any 
estate  "he  administers,"  does  not  state  a 
rule  of  disqualification.  (Esta»te  of  Muer- 
siug, 103  Cal.  585.) 

59.  The  mere  nomination  of  an  executor, 
without  making  any  disposition  of  one's  es- 
tate, or  giving  auy  other  directions  what- 
ever,  will  constitute  a  will  and  render   it 
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necessary  bhat  the  inBtrament  be  establish- 
i^i\  in  the  probate  court;  and  the  executor 
named  In  the  will  is  entitled  to  letters  te»- 
tainentaiT  as  against  the  public  adminis- 
trator, regaiHlless  of  any  devise  of  the  prop- 
erty or  of  the  death  of  the  sole  beneficiary 
named  in  the  will.  (Estate  of  Hickman,  101 
Cal  609.) 

60.  The  amendment  of  1893,  of  section 
1368  of  the  Code  of  CiTil  Procedure,  au- 
thoriziug  the  probate  court,  in  its  discre- 
tion, to  grant  letters  of  administration  to 
the  guardian  of  an  Incompetent  person, 
who  as  sole  heir  at  Ittw  is  entitled  to  admln- 
ititration  of  the  estate  of  the  deceased  per- 
son, applies  retroactively  to  the  unadmin- 
idtered  estate  of  a  deceased  penson  who 
died  before  the  adoption  of  the  amend- 
ment, and  the  public  administrator  has  no 
vested  right  to  letters  upon  such  estate 
A!i'hich  can  interfere  with  the  power  of  the 
court  to  exercise  its  discretion  in  grant- 
ing letters  to  the  guardian  of  the  incompe- 
t<'nt  person.  (Estate  of  McIiaughHn,  103 
Cal.  429.) 

61.  A  public  administrator  does  not,  by 
virtue  of  his  office,  or  by  flUng  a  petition 
for  letters  of  administration  upon  the  es- 
tate of  a  decedent,  acquire  any  interest  in 
the  estate  or  in  the  commissionfi  to  be  eaiu- 
ef!  by  administering  upon  it;  but  his  status 
ar  the  time  of  the  grant  of  administration 
determines  his  competency.  (Estate  of  Mc- 
Laughlin, 103  Cal.  429.) 

Uevocatlon  of  letters  granted  to  public 
administrator.    See  ante,  49-51. 

EXEMPLARY  DAMAGES. 
See  Damages,  II. 

EXEMPLIFICATION. 
See  Evidence,  2. 

EXEMPTIONS. 

Homesteads.    See  Homesteads,  IV. 

Property,  exemjytion  of.  See  Taxation, 
I V,  2. 

Setting  aside  of  exempt  property  to  sher- 
iff.   See  Appeals,  19. 

Stockholders  in  bank,  exemption  from  lia- 
bility.   See  Banks  and  Banking^  80,  81. 

Homestead  on  public  land,  exemption  of. 
Seo  iMibllc  Lands,  19,  et  seq. 

The  statute  exempts  from  execution  only 
8uch  tools  or  implements  of  a  mecfhanlc  or 
artisan  as  are  necessary  to  carry  on  his 
trade,  and  not  all  that  he  may  have  ac- 
qiiiied  and  used  in  his  business;  and  wheth- 
er the  manager  of  a  printing  establishment, 
consisting  of  four  printing-presses  (three 
of  which  were  operated  by  steam),  a  mis- 
cellaneous assortment  of  type,  a  oaper-cut- 
lug  machine,  and  the  general  parapher- 
nalia of  a  printing-office,  costing  in  the  ag- 
^egate  three  thousand  five  hundred  dol- 
lars, can  claim  the  whole  plant  as  exempt, 
upon  the  ground  that  the  wfible  of  it  is  nec- 
essary to  carry  on  his  trade,  is  a  question  of 
fact  to  be  submitted  to  a  Jury  under  proper 
instructions  as  to  the  hiw,  and  a  verdict 
against  such  claim  of  exemption  cannot  be 
disturbed  for  want  of  evidence  to  support  It, 


where  there  is  evidence  to  show  that  a 
practical  printer  can  make  a  living  wltb 
one  press  and  five  hundred  or  six  hundred 
dollars'  worth  of  type.  (Matter  of  Mitich- 
ell,  102  Cal.  684.) 

EXHIBITS. 

Pleading,  exhibits  attached  to.  See  Plead- 
ii\g  and  Practice,  II,  5. 

Ballots  marked  as  presumption  as  to  eon- 
d  tion  of.   See  Appeals,  118. 

Insertion  of  in  settled  record.  See  New 
1  rial,  40. 

Instrument  annexed  to  complaint  consid- 
ered in  determining  nature  of  right.  See 
Watercourses,  68. 

Reference  to  i4i  con^;>lalnt.  See  Mort- 
gagee, 96. 

EXONERATION. 

Sureties,  exoneration  of.  See  Suretyship,  XL 

EX  PARTE. 

See  Notice. 

Allowing  intervention  ex  parte.  See  In- 
t  erven  tion,  1. 

Ex  parte  order  for  enforcement  of  ex*^ 
eution  on  judgment.  See  Mortgages,  117, 
et  seq. 

EXPEOTANGIBS. 

Release  of.    See  Wills,  8^  et  seq. 

:i.  Sections  700  and  1045  of  the  Civil  Code 
are  Intended  to  state  the  rule  of  the  cotn- 
Kton  law  that  a  mere  possibility,  suidb  as 
the  expectancy  of  an  heir,  was  not  regard- 
rd  as  such  an  existing  interest  as  to  be  the 
£ub^t  of  a  sale  or  capable  of  passing*  by 
assignment,  but  are  not  intended  to  make 
iiny  change  in  the  rule  adopted  in  coarts 
of  equity,  that  agreements  for  the  sale  or 
release  of  expectancies.  If  fairly  made,  and 
for  an  adequate  consideration,  may  be  en- 
forced upon  the  death  of  the  ancestor. 
(Estate  of  Garcelon,  104  Cal.  670.) 

2.  An  heir  may  release  to  the  ancestor 
his  expected  share  in  the  ancestor's  estate, 
and  may  thereby  estop  himself  from  claim- 
ing as  heir  any  portion  of  the  estate  of  the 
ancestor  which  might  otherwise  in  the  fu- 
ture vest  in  him  as  such  heir.  (Estate  of 
Garoelon,  104  Cal.  570.) 

EXPERTS. 

See  EMdence,  III. 

Physician  as  witness,  fees  of.  See  Wit- 
nesses, 47. 

Allowance  to  executor  for  services  of. 
See  Executors  and  Administrators,  36,  87. 

EXPLOSIVES.' 

■ 

Keeping  gasoline  in  stock,  effect  on  In- 
surance.   See  Insurance,  82,  83. 

1.  Where  a  powder  company  Is  charged 
with  negligence  In  the  use  of  dynamite, 
upon  its  premises,  whereby  an  explosion 
was  caused  resulting  in  the  destruction  of 
the  plaintiff's  property,  the  fact  that  the 
irlaintlffs  sold  the  premises  where  the  ex- 
plosion occurred  for  the  purpose  of  a  dyna- 
nUte  factory  is  not  material,  and  the  max- 
im. Volenti  non  fit  injuria, ~  does  not  apply 
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to  the  case.    (Judaon  ▼.  Giautt  Powder  CJo., 
107  CaL  649.) 

Z  In  mttking  a  grant  of  premises  for  the 
pnrpose  of  a  dyDAznlte  factory  the  grantor 
has  a  right  to  assume  that  doe  care  will  be 
exercised  in  the  conduct  of  the  buAiness, 
and  has  a  right  to  demand  that  such  oare 
be  exercised;  and  the  granitor  does  not  as- 
«nme  the  risk  of  explosions  caused  by  the 
negligent  acts  of  the  owner  of  the  powder 
wiorks  by  continuing  to  do  business  near 
tl>eir  locality  after  being  served  with  no- 
tice of  the  danger  that  surrounds  the  man* 
ufacture  of  dynamite.  (Judson  y.  Giant 
Powder  Co.,  107  Oal.  549.) 

3.  Negligence  is  prima  facie  presumed 
from  the  fact  of  the  explosion  of  a  nitro- 
glycerine factory,  in  the  absence  of  eri- 
dence  showing  care  on  the  part  of  tne 
employees.  (Judson  y.  Giant  Powder  Co., 
107  Oal.  649.) 

4.  The  prima  facie  case  of  negligence 
arising  from  the  fact  of  the  explosion  Is 
«t lengthened  and  made  complete  by  expert 
testimony  to  the  effect  that,  if  the  factory 
was  properly  conducted  and  the  employees 
were  careful  during  the  process  of  mana- 
facturing,  an  exploJEiion  would  not  occur. 
<Jud0on  y.  Giant  Powder  Co.,  107  CaL  649.) 

EX  POST  FACTO  LAW. 

Retroepectiye  ordinance,  deprlrtng  one 
•of  right  to  do  business,  effect  of.  See  LI- 
coDBes,  9. 

EXPULSION. 

Passengers,  expulsion  of.  See  Common 
Carriers,  1, 1. 

Members,  expulBion  of.  See  Unincoipo- 
rated  ABSoclatlons,' II. 

Blind  asylum,  right  to  expel  inmate. 
See  Blind  Asylums. 

EXTENSION. 

Street  contract,  extension  of  time  on.    See 

Streets,  VI,  6. 

EXTRADITION. 

1.  When  a  treaty  with  a  foreign  goyem- 
nient  proyldee  for  the  extradition  of  fugi- 
tiyes  charged  with  particular  crimes,  the 
reciprocal  duty  of  deliyering  up  persons 
<.-harged  with  crime  is  confined  to  the  par- 
ticular cases  for  which  the  treaty  has  pro- 
vided; but  the  existence  of  a  treaty  proyid- 
ing  for  extradition  for  certain  specified 
crimes  does  not  deprive  either  nation  of 
the  power  and  right  to  exercise  its  own  dis- 
cretion in  surrendering  fugitives  from  Jus- 
tice in  cases  not  coming  wltiiin  the  terms 
of  the  treaty.  (Ex  parte  Fose,  102  Cal. 
347.) 

2.  In  relation  to  persons  charged  with 
offenses  not  named  in  the  treaty,  each  gov- 
ernment, as  an  incident  of  its  sovereignty, 
may  either  grant  or  deny  to  the  fugitive 
ail  asylum  within  its  sovereignty  or  Juris- 
diction; and  when  a  criminal  is  surrender- 
ed upon  charge  of  a  crime  which  is  not  ex- 
traditable under  the  treaty,  It  must  be  pre- 
sumed that  the  surrender  was  made  in  the 
exercise   of   its   own   sovereign   discretion. 


and  aa  an  act  of  comity.    (Ex  parte  Fobs, 
102  Cal.  347.) 

3.  The  rule  that  when  a  defendant  has 
been  surrendered  in  pureuance  of  a  treaty, 
for  trial  for  a  specified  charge  named  tbere- 
iu,  he  cannot  be  placed  upon  trial  for  any 
other  than  the  particular  offense  named  'n 
the  extradition  proceeding,  does  not  apply 
T(  here  the  defendant  has  not  been  surren- 
dired  in  pursuance  of  the  treaty;  and  the 
fact  that  he  was  surrendered  for  trial  upon 
a  particular  indiotment  referred  to  in  the 
warrant  of  arrest  for  extradition,  and  that 
such  Indictment  was  set  aside  upon  his  mo- 
tion after  extradftion,  does  not  entitle  him 
to  a  discharge  upon  habeas  corpus  when 
rearrested  upon  a  complaint  charging  him 
with  the  identical  offense  named  in  the  in- 
dictment set  aislde.  (Ex  parte  Fobs,  102 
Cal.  847.) 

FACTORS. 

See  Brokers. 

FACTS. 

See  Findings. 

Questions  of.  See  Questions  of  Law  and 
Fact. 

Agreed  statement.  See  Appeals,  XI,  8; 
Pleading  and  Practice,  YII. 

Occurring  subsequent  to  taking  of  ap- 
peal.   See  Appeals,  XI,  1. 

Ownership.    See  Ownership. 

Finding  of  fact,  what  Is.    See  Findings,  S. 

FALSE  ENTRIES. 

In  corpora'te  books.    See  Criminal  Law,  XI, 

10. 

FALSE  PRETENSES. 
See  Criminal  Law,  XI,  11. 

FALSE  REPRESENTATIONS. 
See  Fraud. 

FAMILY  ALLOWANCE. 

See  Estates  of  Deceased  Persons,  I. 

• 

FARES. 

See  Common  Carriers,  I,  1. 
Power  to  regulate.    See  Railroads,  III,  8. 

FEDERAL  CJOURT. 

Federal  Jurisdiction  over  crime.  See 
Criminal  Law,  3. 

Jurisdiction  of,  Judicial  notice  not  taken 
of.    See  Judicial  Notice,  3. 

FEDERAL  JURISDICTION. 

Indictment  need  not  negative.    See  Crim- 
inal Law,  27. 

FEE. 

Presumption  that  deed  conyeys.  See  Deeds, 

24. 


Attorney's. 


FEES. 

See  Costs. 
See  Attorney  and  Cflient,  I. 
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Jurors,  cumpensation  of.  See  Jury  and 
Jurors,  IV. 

Witnesses,  fees  of.    See  Fees. 

Constables,  fees  of,  law  governing.  See 
Sheriffs,  4. 

Change  In  compensation  of  ofEtoer  paid 
in.    See  Offices  and  Officers,  9. 

Act  allowing  fees  in  certain  counties,  ya- 
lidity  of.    See  Constitutional  Law,  84. 

Rlglit  to  have  Judgment  satisfied,  though 
keeper's  fees  unsettled.    See  Judgments,  73. 

Apx)e]lant  must  pay  fees  of  justice.  See 
A.ppeal8,  360. 

FELLOW-SERVANTS. 
See  Master  and  Servant,  IV. 

FELONY. 

See  OriminaJ  Law. 
Compounding.    See  Criminal  Law,  XI,  ^>. 

FEMES  COVERT. 
See  Husband  and  Wife. 

FENCES. 

Partlition,  agreement  as  to  and  posses- 
sion, effect  of.    See  Adverse  Possession,  7. 

Road,  expense  of  fencing,  action  for.  See 
Highways,  7. 

Cost  of  as  an  element  of  damages.  See 
Eminent  Domain,  9. 

1.  The  act  of  March  9,  1885,  regulating 
the  height  of  division  fences  and  partition 
walls  in  cities  and  towns  is  a  general  law, 
and  is  to  be  conatrued  so  as  to  not  render 
it  unconstitutional;  and  so  construed,  it  pre- 
vents the  erection  of  a  partition  wall  or  di- 
vision fence  resting  upon  the  division  line 
between  adjoining  proprietors  more  than  ten 
feet  In  height;  but  it  does  not  prevent  tne 
erection  of  any  kind  of  a  structure  of  great- 
er height  wholly  upon  the  land  of  an  ad- 
joining proprietor,  although  such  structure 
may  prevent  the  passage  of  light  and  air 
into  the  windows  of  the  adjoining  build- 
ing. (Western  G.  &  M..O0.  v.  Knickerbock- 
er, 103  Cal.  111.) 

2.  A  defendant  may  be  properly  enjoined 
from  erecting  or  maintaining  any  fence 
more  than  ten  feet  high  on  the  division  lino, 
and  may  be  required  to  remove  all  that  poif- 
tion  of  the  division  fence  which  is  more 
than  ten  feet  high,  and  be  enjoined  from 
obstructing  the  light  and  air  coming  from 
his  premises  into  the  windows  upon  the  ad- 
joining land  by  any  division  fence  or  wall 
more  than  ten  feet  high;  but  such  judgment 
has  no  effect  upon  the  right  of  the  defend- 
ant to  erect  any  structure  of  greater  height 
upou  his  own  land.  (Western  G.  &  M.  Co. 
V.  Knickerbocker,  103  Cal.  111.) 

3.  The  liability  of  one  coterminous  owner 
to  the  other,  under  section  841  of  the  Civil 
Code,  for  one-half  the  value  of  a  division 
fence  built  by  the  latter,  which  the  former 
uses  as  a  part  of  his  Inclosure,  is  not  a 
statutory  liability,  but  is  rather  a  liability 
upon  an  implied  contract,  and  may  proper- 
ly be  set  up  as  a  defense  by  way  of  setoff 
to  an  action  on  behalf  of  the  former,  for 


rent  due  from  the  latter.    (Bliss  v.  Sneath,. 
103  Cal.  43.) 

FERRIES. 

Ferry  landing,  when  not  a  nuisance.    Set* 

Nuisances,  8. 

FIDUCIARY  RELATIONS. 

See  Corporations,  128. 

I^OTOoters  of  corporations.  See  Corpora- 
tions, I.  • 

Do  not  exist  on  a  parol  agreement  for 
joiuft  purchase  of  land,  when.  See  Trusts 
and  Trustees,  IV. 

FILING. 

Bills  of  exceptions  and  statement  on  ap 
peals,  filing  of.    See  Appeals,  VII,  1,  b. 

Certificate  of  filing  of  bond,  con-clusivo- 
neas  of.    See  Appeals,  VI,  4. 

i\  Icicles  of  incorporation,  filing  of.  See 
C<»rporations,  II,  1. 

Mechanic's  lien,  filing  of.  See  Mechanics' 
Liens,  VI. 

FINDINGS. 

I.  Necessity  of. 

II.  Ultimate  and    Probative    Facts    and 
Conclusions  of  Law. 

III.  Findings   Outside    Issues;    Failure  to 

Find,  or  Omission  of  Findings. 

IV.  Construction  oj;  Contradictlonfi  or  Sur- 

plusage in. 

V.  Findings  where  New  Trial  Granted. 
VI.  Stipulations  as  to. 
VII.  Additions  to  or  Modification  of. 

In  particular  actions.  See  Particular  Tl- 
tl««. 

Entry  of  nunc  pro  tunc.  See  Judgments^ 
9. 

Judgment  contained  in  same  documeuc 
^^i-th.    See  Judgments,  2. 

Presenting  propositions  of  law  to  court  to 
d^-clare  as  the  legal  principles  applicable. 
See  Pleading  and  Practice,  tJ4. 

Uncertainty  in,  new  trial  for.  See  Re- 
plevin, 12,  et  sea. 

Variance  between  complaint  for  fraud 
and  findings,  when  not  materiaL  See  Cor- 
porations, 7. 

No  presumption  of  waiver  of  findings  m 
t.iKe  of  referees.    See  Referees,  3. 

Review  of  findings  on  appeal.  See  Ap- 
I»eflls,  XI,  12. 

B^lure  to  assail,  effect  on  right  of  ap* 
peal.    See  Appeals,  30. 

Conclusions  of  law  cannot  be  reviewed 
on  motion  for  nerw  trial.  See  New  Trials 
44. 

Presumptions  in  favor  of.  See  Appeals, 
XI,  13,  d. 

Finding  after  appeal  perfected  disre- 
garded.   See  Certiorari,  9. 

Judgment  reversed  on  findings,  when. 
See  Easemenis,  16. 

I.  Necessity. 

Failure  to  find,  or  omission  of  findingn. 
See  post,  III. 

Default,  findings  In.    See  Defaults,  III. 

Immaterial  averment,  finding  on  is  not 
(|uired.    See  Quieting  Title,  7. 
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209 


Airreed  eaee,  necessity  of  findings.  See 
PlMkdlttg  and  Practice,  57,  6& 

Accounts,  settlement  of,  findings  are  not 
necessary  on.  See  Executors  and  Adminis- 
trators, 88. 

Allegations  not  denied  need  not  be  found. 
S^e  Gorporaitions,  72. 

Referee  mu«t  report.    See  Referees. 

Matters  of  evidence  improperly  in  com- 
plaint need  not  be  fonnd.    See  post,  12. 

1.  A  finding  is  not  necessary  xx^n  a  fact 
admitted  by  the  pleadings,  but  if  the  ooort 
fiods  thereon  against  the  admission  it  is, 
if  material,  ground  for  reyersal.  (Faulk- 
ner T.  Rondoni,  104  Cal.  140.) 

2.  Findings  need  not  be  made  of  facts 
admitted  by  the  pleadings,  or  suflftciently 
covered  by  the  findings  actually  made. 
(Giselman  v.  Starr,  106  Gal.  651.) 

o.  Findings  are  not  required  in  a  case  of 
nonsuit.    (Toulouse  v.  Pare,  103  Cal.  251.) 

4.  Findings  are  not  required  upon  facts 
about  which  there  is  no  dispute,  and  none 
arc  necessary  where  an  agreeci  qtatement 
covers  all  the  facts  in  the  case.  (Gregory 
V  Gregory,  102  Ol.  50.) 

£;.  Express  findings  by  the  court  are  nec- 
essary in  an  equity  action,  unless  they  are 
waived;  but  the  absence  of  such  findings 
in  the  record  is  not  a  fatal  defect,  unless  it 
affirmatively  appeare  that  they  were  not 
waived.  (Richardson  v.  Eureka,  110  Gal. 
441.) 

II.  Ultimate    and     Probative     Facts     and 
Ck)nclusions  of  Law. 

Ownership,  whether  conclusion  of  law  or 
ftict    See  Ownership. 

Statement  is  conclusion  of  law  and  not 
finding  of  fact,  when.  See  Mechanics' 
TJens,  60. 

Findipg  is  of  an  ultimate  fact  and  not  a 
cmclusion  of  law,  when.    See  Sales,  27. 

Ultimate  fact  need  not  be  found  w<here 
all  probative  facts  found.  See  Negligence, 
46. 

Finding  as  to  existence  of  highway  is  not 
finding  of  conclusion  of  law.  See  High- 
ways, 6. 

6.  It  is  the  province  of  the  trial  court  to 
find  ultimate  and  not  probative  facts,  and 
findings  of  probative  facts  will  not,  in  gen- 
eral, control,  limit,  or  miodify  the  finding  of 
the  ultimate  facts,  or  tend  to  establish  that 
the  ultinivte  fact  was  found  against  tihe 
evidence.  (Perry  v.  Quackenbush,  106  Cal. 
299.) 

7.  Where,  In  an  action  for  an  accounting 
of  trust  funds,  the  decision  of  the  trial 
court,  in  its  findings  of  facts,  specifically 
finds  the  trust  relation  under  which  the 
money  was  obtained,  a  judgment  entered 
thereon,  decreeing  that  the  money  was  held 
^n  trust,  and  ordering  the  same  paid  to  the 
plaintiif,  will  not  be  reversed  merely  be- 
cause the  decision  contained  no  express 
"cofDdusion  of  law"  as  to  such  tnnrt  rela- 
tion.   (Spencer  v.  Duncan,  107  Cal.  423.) 

8.  Where  Judgment  was  rendered  against 
an  assignee  for  the  benefit  of  creditors  of 
an  Insolvent  stockbroker,  in  favor  of  an  in- 
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tervening  creditor,  for  tbe  difference  be- 
tween the  amount  realised  by  the  assignee 
from  the  sale  of  stocks  belonging  to  the  in- 
t€«rvenor*s  assignor,  and  a  sum  of  money 
deducted  therefrom  on  account  of  moneys 
received  by  such  assignor,  the  finding  that 
such  sum  was  to  be  deducted  from  sucb 
amount  is  a  finding  of  fact,  although  plac- 
ed after  the  conclusions  of  law;  and,  In  the* 
absence  of  the  evidence  presented  thereon 
in  a  statement  or  bill  of  exceptions,  such, 
finding  of  fact  is  conclusive  upon  appeal. 
(Knowlton  v.  Mackenzie,  110  Oai.  183.) 

111.  Findings    Outside    Issues;    Failure    to 
Find,  or  Omission  of  Findings. 

Failure  to  find  reviewed  on  appeal  from 
order  refusing  new  trial.    See  Appeals,  217. 

Failure  to  find  Is  immaterial,  where  oth- 
er facts  found  are  sufficient.  See  Statute- 
of  Lflmitations,  36. 

Omission  to  find  on  admitted  fact  is  im^ 
material.    See  Fraudulent  Conveyances,  30. 

Issues  are  sufficiently  covered  by,  when. 
See  Bills  and  Notes,  63. 

Admitted  facts  need  not  be  found.  See 
ante,  I. 

9.  A  finding  upon  evidence  outside  of  Is- 
snes  will  be  disregarded,  and  the  failure  of 
the  court  to  make  a  finding  upon  an  issue 
rot  presented  by  the  pleadings  cannot  be 
oironeous.  (Rlverelde  Water  Co.  v.  Gage, 
lOS  CJal.  240.) 

10.  Where  findings  are  not  waived  the 
court  must  find  upon  everyissue,  a  decision 
of  which  is  necessary  to  support  the  judg- 
ment; but,  where  the  court  finds  that  all 
the  averments  of  the  complaint  are  true, 
the  omission  to  find  an  additional  fact 
pleaded  In  the  answer  which  would  have 
comsptituted  no  defense  if  it  had  been  found 
as  averred  is  not  ground  for  a  new  trial. 
(Malone  v.  Bosch,  104  Cal.  680.) 

11.  Findings  on  facts  suffiK^iently  covered 
by  findings  already  made  need  not  be  miade. 
(Giselman  v.  Starr,  106  Cal.  651.) 

12.  Where  a  finding  made  is  determina- 
tive of  the  Judgment,  an  omission  to  find 
upon  allegation  of  the  complaint  pertaining 
to  probative  facts,  and  to  Issues  rendere<T 
immaterial  by  the  finding  made,  is  not 
ground  for  a  reversal  of  bhe  judgment. 
(Merrill  v.  Merrill,  102  Oal.  817.) 

13.  Where  the  complaint  sets  forth  two  or 
more  grounds  for  relief,  either  of  w<hlch  is 
sufficient  to  support  a  judgment  in  favor 
of  the  plaintiff,  a  finding  upon  one  of  such 
issues  is  sufficient  to  sustain  a  judgment, 
and  a  failure  to  find  upon  the  other  issue 
does  not  render  the  decision  against  law, 
and  is  not  ground  for  a  new  trial.  (Adams 
v.  Helbing,  107  Cal.  298.) 

14.  An  omission  to  find  upon  an  Immate- 
rial averment  of  a  cross-complaint,  which^ 
if  true,  would,  under  the  circumstances, 
make  no  difference  in  the  result,  is  not 
ground  for  reversal  of  the  judgment.  (JAoih 
V.  McClory,  106  Oal.  623.) 

15.  Where  the  facts  found  sustain  the 
judgment,  an  omission  to  find  upon  imma- 
terial issues,  a  finding  on  each  of  which  in 
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favor  of  the  other  party  would  not  necessi- 
tate any  change  in  the  judgment  rendered, 
is  not  ground  for  a  reveraaL  (Gould  ▼. 
Adams,  108  Gal.  S65.) 

Omitted  finding  cannot  be  filed  after 
judgment  entered.    See  post,  33. 

Absence  of  findings  from  record,  pre- 
sumption on.    See  ante,  5. 

16.  The  failure  to  find  upon  the  fact  In  is- 
sue in  an  acton,  which,  if  found  in  favor 
of  the  appellant,  would  not  affect  the' judg- 
ment, if  error  is  not  prejudicial.  (Morri- 
son V.  Stone,  103  Cal.  94.) 

17.  Where  the  record  shows  that  the  de- 
fendant did  not  offer  any  evidence  at  the 
trial. to  show  the  rightfulness  of  his  poflses- 
■lon  the  failure  of  the  court  to  make  a 
finding  as  to  whether  his  possession  was 
rightful  or  wrongful  does  not  constitute  er- 
ror. <F.  A.  Hihn  Oo.  v.  Fleckner,  106  CcJ. 
95.) 

18.  A  failure  ito  find  mK>n  issues,  a  finding 
upon  w^ich  would  merely  have  the  effect 
of  invalidating  a  judgment  fully  supported 
by  the  findings  made,  will  not  be  held 
ground  for  reversal,  where  it  is  not  shown 
by  statement  or  bill  of  exceptions  that  evi- 
dence was  sulbmitted  In  relation  to  such 
isfnies.    (Giletti  v.  Saracco,  110  Oal.  428.) 

19.  Oonceding  without  deciding  that  upon 
a  contest  for  the  right  of  administration  of 
the  estate  of  a  deceased  person  findings 
are  necessary,  an  appellant  is  not  aggrieved 
by  the  failure  of  the  court  to  make  findings 
where  it  is  apparent  that  the  court  must 
have  believed  the  witnesses  for  the  respond- 
ent, and  thai:  if  any  findings  had  been 
made,  they  must  have  been  adverse  to  the 
appellant  (Estate  of  Ck>niners,  110  Cal.  408.) 

20.  The  want  of  findings  to  support  an 
allowance  of  attorney's  fees  becomes  im- 
material where  the  appeal  of  the  corpora- 
tion from  that  part  of  the  decree  making 
the  allowance  is  dismissed.  (Fox  v.  Hale 
and  Norcross  Silver  Mining  Co.,  108  Gb 
475.) 

Failure  to  make  conclusion  of  law,  effect 
of.    See  ante,  7. 

IV.  Construction     of;      Contradictions     or 

Surplusage  In. 

Referee,  findings  of,  have  effect  of  spe- 
cial verdict.    See  Referees,  2. 

Waiver,  finding  as  to,  implies  what.  See 
Insuirance,  18. 

21.  Findings  are  to  be  liberally  construed 
!n  support  of  judgment,  and,  if  possible, 
are  to  be  reconciled  so  as  to  prevent  a  con- 
fiict  upon  material  points,  and,  unless  the 
confiict  is  clear,  and  the  findings  are  Incap- 
able of  being  harmoniously  construed,  a 
judgmenft  will  not  be  reversed  upon  the 
ground  of  the  conflict  in  the  findings.  (Ames 

V.  San  Diego,  101  Gal.  890.) 

22.  Any  uncertfllnty  In  the  findings  is  to 
be  construed  so  as  to  support  the  judgment 
rather  than  to  defeat  it;  and  a  finding  that 
a  certain  amount  was  unpaid  under  con- 
tracts for  grading  blocks  and  streets  sur- 
rounding the  same,  and  does  not  find  that 
any   portion  of  the  unpaid  sum   was  for 


grading  Jthe  streets,  must  be  read  as  a  find- 
ing that  the  entire  amount  is  due  upon 
the  contract  for  grading  the  blocks  at 
against  the  holder  of  a  mortgage  upon  one 
of  the  blocks,  and  where  suoh  mortgage 
has  not  assigned  any  error  in  the  findlzig, 
it  must  be  presumed  to  be  authorised  by 
the  evidence,  and  to  be  of  such  a  character 
as  to  sustain  the  judgment  (Warren  t. 
Hopkins,  110  Cal.  506.) 

23.  Where  the  court  finds  that  the  plain- 
tiff is  a  stockholder  In  the  mining  company 
alleged  to  have  been  defrauded,  and  was 
such  stockholder  at  all  the  times  mentioned 
in  the  complaint,  and  the  finding  Is  not  as- 
sailed as  unsustained  by,  the  evidence  In  the 
statement  on  motion  for  a  new  trial,  it  must 
be  construed  as  meaning  that  plaintiff  was 
a  stockholder  having  a  substantial  interest 
in  the  corx>oration.  (Fox  v.  Hale  and  Nor- 
cross Silver  Mining  Co.,  106  CaL  360.) 

21.  Where  the  findings  of  the  court  are 
as  general  in  their  statements  as  the  plead- 
ings themselves,  any  material  coofiict  ap- 
pearing in  the  evidence  must  be  resolved  &l 
such  manner  as  to  sustain  the  general  con- 
clusions found  as  facts  by  the  court  (Bar- 
derre  v.  Den,  106  Cal.  594.) 

25.  Matters  of  evidence  Improperly  In- 
jected into  the  pleadings  are  not  required 
to  be  found  by  the  court,  and  do  not  qualify 
the  ultimate  finding  of  fact,  whether  made 
expressly  or  conclusively  implied.  (Rankin 
V.  Newman,  107  CaL  (.02.) 

26.  Where  the  complaint  avers  that  the 
plaintiff  is  a  corporation,  and  the  defendant 
avers  the  same  fact  In  the  answer,  a  gen- 
eral finding  that  the  averments  of  the  com- 
plaint are  true  and  the  averments  of  the 
answer  untrue  will  not  require  a  reversal 
of  the  judgment  for  contradictory  findln^^s, 
there  being  no  issue  as  to  the  existence  of 
the  corporation.  (Bank  of  Lassen  County 
V.  Sherer.  108  Gal.  513.) 

Probate  facts  found  do  not  control  ulti- 
mate facts.    See  ante,  6. 

27.  Findings  which  are  otherwise  sufll- 
dent,  and  cover  all  the  issues,  axe  not  ren- 
dered defective  by  the  addition  of  a  furthei 
finding  that  "each  and  all  of  the  allegations 
and  averments  in  plaintifTs  complaint  con- 
tained are  true  and  correct,  except  as  here- 
inbefore otherwise  found,  and  that  all  th« 
denials  of  the  answer  of  the  defendants 
who  have  appeared  herein  are  untme,  ex- 
cept as  hereinbefore  otherwise  found.** 
Such  additlonsA  finding  should  be  regarded 
as  surplusage.  (Hopkins  v.  Warner,  109 
Gal.  133.) 

V.  Findings  where  New  Trial  Granted. 

2S.  After  trial  upon  the  issue  of  valuable 
consideration  for  which  the  new  trial  had 
been  granted,  the  court  in  making  its  find- 
ing thereon  may  properly  set  forth  the  pro- 
ceedings upon  the  former  trial,  and  the  sub- 
sequent order  of  the  court  granting  a  new 
trial,  and  to  the  findings  that  had  been 
made  upon  the  former  trial,  as  modified  by 
the  order,  add  Its  own  finding  upon  the 
issue  tried  by  It.    (Duff  v.  Duff,  101  OaL  1.) 

20.  If  the  court  had  found  only  upon  the 


J 


FINDINGS,  V.  VI,  VII— FOBdBLB  KNTBY  AND  UNLAWFUL  DETAINER.      211 


slnffle  Issue  upon  which  the  new  trial  was 
granted,  the  conclusian  of  law  to  be  drawn 
and  the  Judgment  to  be  entered  in  the  case 
wonid  not  depend  upon  such  finding  alone. 
but  would  find  their  support  In  the  entire 
rf«ord,  including  the  findings  upon  the 
former  trial  which  were  not  set  aside.  (Duff 
▼.  Duff,  101  Oal.  1.) 

30.  Where  the  other  findings  are  repeated 
upon  the  new  trial,  the  objection  that  they 
were  not  supported  by  any  evidence  given 
at  the  last  trial  Is  not  tenalble,  where  the 
court  expressly  states,  that  it  adopts  thf» 
facts  found  from  the  testimony  introduced 
in  the  action  at  the  former  trial,  as  fiadlngv 
of  fact,  so  far  as  the  same  are  applicable  to 
the  property  involved  in  the  new  tirlaL  (Duff 
V.  Duff,  101  Cal.  1.) 

VI.  Stipulations  as  to. 

Stipulation  waiving  is  waiver  of  objec- 
tion to  want  of  fullness.    See  Appeals,  817. 

31.  A  stipulation  made  at  the  trial  in 
the  same  terms  as  a  finding  made  ther*?- 
upon  is  sufficient  to  Justify  the  finding.  (Es- 
tate of  Sylvester,  105  Cal.  189.) 

VII.  AdditioDS  to  or  Modification  of. 

32.  After  the  court  has  rendered  Judg- 
ment in  accordance  with  its  findings, 
neither  the  findings  nor  the  Judgment  can 
bf  changed  except  through  a  motion  for  a 
new  trial,  or  upon  appeal,  and  the  court 
loses  all  power  to  change  its  findings  of 
fact  after  the  entry  of  Judgment,  In  the  ab- 
sence of  a  motion  for  a  new  trial,  and  has 
no  power,  In  the  absence  of  such  motion, 
to  modify  the  Judgment  drawn  from  the 
findings  of  fact  as  made.  (Knowlton  t. 
Mackenzie,  110  Oil.  183.) 

33.  After  the  findings  have  been  filed,  and 
a  Judgment  entered  thereupon,  the  court 
cannot  properly  cause  to  be  filed  an  omitted 
finding  upon  the  sitatute  of  limitations;  and 
the  Judgment  should  not  be  reversed  upon 
that  ground  where  a  finding  upon  that  issue 
is  but  a  conclusion  of  law  from  the  other 
tB,ctB  found.  (Rlchter  v.  Hennlngsan,  110 
GaL  530.) 

FINE. 

Violation  of  ordinance,  effect  of  repeal  of 
ordinance  on.    See  Ordinances,  80. 

FIRE. 

Arson.    See  Criminal  Law,  XI,  1. 

Charge  of  arson.    See  Slander. 

Lease  by  warehouse,  covenant  against 
loss  by  fire.  See  Landlord  and  Tenant, 
26-28. 

Action  for  damages,  allowance  of  Interest 
Is  question  for  Jury.    See  Interest,  11. 

Destnvction  of  warehouse  by,  effect  of  on 
contract.    See  Warethousemen,  6,  6. 

FIBE  DEPARTMENT. 

Expenses  of  one-twelfth  act.    See  Munici- 
pal Corporations,  27,  28. 

FIRE  INSURANCE. 
See  Insurance,  VII. 


FIRMS. 

See  Partnership. 

FISHERY. 

Righto  of.   See  Watercwnraes,  II. 
Mortgage,  how  affects.      See  Mortgages, 
VII. 

FIXTURES. 

Removal  of.    See  Trover,  6. 

Insurance  on  by  tenant,  effect  of  perma- 
nent attachment.    See  Insurance,  30. 

Fixtures  attached  by  lessee  become  part 
of  realty.   See  Mortgages,  36. 

Convei«ion  of,  actions  for,  question  of 
ownership  of  building  does  not  arise.  See 
Trover,  9. 

1.  An  office,  erected  by  a  tenant  of  a  lum- 
ber-yard, and  resting  upon  mudsills  placed 
on  the  surface  of  the  ground.  Is  a  trade  fix- 
ture, which,  under  section  1019  of  the  Oivll 
Code,  the  tenant  has  a  right  to  remove  at 
any  time  during  the  continuance  of  the 
term.  (Macdonough  v.  Stait>ird,  106  CaL 
15.) 

2.  Where  no  notice  was  given  by  the 
grantee  pursuant  to  section  789  or  section 
827  of  the  Civil  Code,  and  no  attempt  was 
made  by  him  to  terminate  the  lease  from 
month  to  month,  or  to  change  its  terms  In 
any  wajr,  but  he  accepted  the  customary 
rent,  and  allowed  the  occupancy  to  con- 
tinue for  a  full  year,  there  is  a  recognition 
and  continuance  of  the  old  lease  by  the 
grantee,  and  not  the  taking  of  a  new  one 
by  the  tenants,  and  the  tenants  have  a  right 
to  remove  an  office  building  as  a  trade  fix- 
ture during  the  continuance  of  the  lease 
from  month  to  month,  and  the  new  landlord 
cannot  enjoin  such  removal  on  the  ground 
4  hat  he  was  ignorant  of  an  agreement  be- 
tween the  tenants  and  his  grantor  for  such 
removal.  (Macdonough  v.  Starbitd,  106 
Oal.  16.) 

3.  In  an  action  for  conversion  of  fixtures 
it  is  not  error  to  exclude  evidence  of 
the  value  of  the  fixtures  when  removed 
from  their  position,  and  eanaUeped  without 
reference  to  the  uses  for  which  they  were 
Intended.  (Greenebaum  v.  Taylor,  102  Cal. 
<]24.) 

FLOODS. 
See  Watercouifies,  33,  et  seq. 

Flooding,  city  is  not  liable  for,  when.  See 
Sewers,  9. 

FORBEARANCE. 

Consideration,  forbearance,  when  not  See 
Contracts,  7. 

FORCIBLE    ENTRY    AND    UNLAWFUL 

DETAINER. 

Tenant  cannot  set  up  in  defense  plaintlflTs 
failure  to  repair,  when.  See  Leindloid  and 
Tenant,  11. 

1.  The  executors  of  a  deceased  lessor  may 
bring  an  action  of  unlawful  detainer 
against  his  lesseee,  who  hoM  over  after 
written  demand  for  the  payment  of  rent  or 
for  the  delivery  of  poseeesioin  of  the  de- 
mised premises.    (Knowles  v.  Muiphy,  107 
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2.  While  engaged  In  the  administration  of 
the  estate  of  a  deceased  person,  the  exec- 
utors are  to  be  regained  as  the  successors 
In  estate  of  the  te^ndkxrd,  for  the  piur- 
posp  of  giving  the  notice  author is&ed  by  sec- 
tion 1161  of  the  Code  of  Civil  Procedure, 
and  enforcing  against  the  tenant  who  is 
guilty  of  an  unlawful  detainer  the  reme- 
dies authorized  by  ttiat  code.  (Knowles  v. 
Murphy,  107  Oel.  107.) 

$.  In  an  action  for  unlawful  detainer, 
brought  under  subdivision  1  of  section  1161 
of  the  Code  r.f  C-vil  Proci?d:jrc,  whore  the 
complaint  avers  defendantt's  entry  under  a 
lease  pleaded  not  in  precise  words,  but  by 
its  legal  effect,  an  answer  denying  the  mak- 
ing of  the  lease  pleaded  in  the  complaint, 
and  afQrmatively  setting  forth  in  full  the 
contract  between  the  parties,  is  sufQcient  to 
present  Issues  for  determination.  (Shamp 
V.  White,  106  Gal.  220.) 

4.  Where  the  complaint  in  an  ajction  of 
unlawful  detainer  sufficiently  states  a  cause 
of  action,  and  sets  forth  the  terms  of  the 
lease  and  the  period  during  which  the  de- 
fendant had  been  in  default  in  the  payment 
of  the  rent  prior  to  the  date  of  the  demand, 
and  showing  that  the  rent  was  payable  in 
advance,  the  averment  that  the  amount  in 
default  covered  a  period  which  extended  be- 
yond the  date  at  which  the  demand  was 
made,  or  beyond  the  date  when  the  last  In- 
stallment accrued,  Is  merely  surplusage. 
(Knowles  v.  Murphy,  107  Oal.  107.) 

6.  It  is  not  necessary  in  a  complaint  for 
unlawful  detainer  to  allege  the  manner  in 
which  the  noti-ce  to  pay  the  rent  or  to  sur- 
render possession  was  served,  and,  if  the 
fact  of  the  service  is  dlstimctly  alleged,  this 
allegation  will  be  construed,  as  against  a 
general  demurrer,  to  include  everything 
necessary  to  constitute  a  sufficient  service. 
(Knowles  v.  Murphy,  107  Oal.  107.) 

6.  A  denial  of  the  defendants  in  their  an- 
swer that  they  still  continue  to  hold  or  oc- 
cupy the  premises,  or  any  part  thereof,  as 
tenants,  is  an  admission  that  they  are  in 
possession,  and  merely  denies  the  tenancy. 
(Knowles  v.  Murphy,  107  CaJ.  107.) 

7.  In  an  action  of  unlawful  detainer 
against  a  lessee,  the  quecrtion  of  title  is  not 
Involved;  and  the  lessees  cannot  avoid  the 
obligation  assumed  by  reason  of  the  lease, 
by  showing  that  the  lessors  did  not  have 
the  title  to  the  premises  demised  to  them. 
(KiMwles  V.  Murphy,  107  CaL  107.) 

8.  The  rule  that  a  person  in  possession  of 
promises  at  the  time  of  entering  into  a 
U^ase  is  not  estopped  from  disputing  the 
title  of  the  lessor  does  not  apply  in  an  ac- 
tion of  unlawful  detainer,  except  that  the 
tenant  may  show  that  he  was  induced  to 
accept  the  lease  by  aoy  fraud  of  the  lessor 
T\  hich,  if  shown,  would  destroy  the  relation 
of  landlord  and  tenant,  and  remove  the 
estcppel.  (Knowles  v.  Murplhy,  107  Oal. 
107."^ 

0.  Even  if  a  deed  and  lea«e  are  both  ex- 
ecuted merely  as  security  for  the  payment 
of  indebtedness,  the  lessees  are  still  sub- 
ject to  the  obligations  consequent  upon  en- 
ter in^;  into  the  lease,  one  of  which  Is  the 


right  of  the  lessor  to  a  Judgment  for  posees- 
siom  in  case  of  default  of  the  lessee  In  pay- 
ment of  rent,  and  the  lessor  has  the  right  to 
avail  himself  of  all  the  remedies  afforded 
by  law  for  making  that  security  effective. 
(Knowles  v.  Murphy,  107  Oal.  107.) 

10.  A  nonsuit  is  properly  denied,  where 
the  proof  shows  the  execution  of  the  lease 
and  the  default  in  the  payment  of  the  rent 
pTx>vIded  therein,  and  there  is  an  admission 
in  the  answer  that  the  defendants  held  pos- 
session of  the  demised  premise-^.  -Kno^^les 
V.  Murphy,  107  Oal.  107.) 

11.  Where  a  complaint  charges  both  a 
forcible  entry  and  a  forcible  detainer  a 
finding  that  the  plaintiff  was  the  owner  and 
in  possession  of  the  property  should  be  con- 
strued to  import  that  he  was  in  the  actual 
and  peaceable  possession  therf^o!  :ir  the  rime 
when  he  was  forcibly  removed  therefrom, 
and  that  he  was  entitled  to  the  possession 
at  the  time  of  the  forcible  detainer;  and 
the  finding  being  sufficient  to  support  a 
judgment  for  forcible  detainer,  it  is  imma- 
terial whether  it  Is  sufficient  to  support  a 
judgment  upon  the  ground  of  forcible  en- 
try.   (Adams  v.  Helbing,  107  Oal.  298.) 

FORECLOSURE. 
See  Mortgages,  XIII. 

FOREIGN  CORPORATIONS. 
See  Corpora t ions,   X. 

FOREIGN  LAW. 

1.  In  the  atnence  of  proof  ly  iho  con- 
trary, the  laws  of  another  state  will  be 
presumed  to  be  the  same  as  those  of  Cal- 
ifornia, and  this  presumption  extends  to 
statutory  law  as  well  as  to  the  common 
law.  (Oavallaro  v.  Texas  and  Pac.  Ry.  Co., 
110  Cal.  348.) 

2.  Where  a  contract  for  transportation  by 
a  railroad  company  was  made  in  another 
state,  the  law  of  which  was  not  put  In  evi- 
dence, it  must  be  presumed  that  the  law 
of  that  state  is  the  same  as  the  law  of  this 
state.  (Palmer  v.  Atchison,  Topeka  and 
Svnta  Fe  R.  R.  Co.,  101  Oal.  187.) 

3.  Where  there  Is  no  evidence  tending  to 
show  what  the  law  is  in  a  Lors'^ia  country 
t<»uchlng  que^tlous  raised  in  the  courts  of 
this  state  it  must  be  aasumed  that  the 
lew  in  respect  to  those  questions  1b  the 
same  there  as  in  California,  and  this  rule 
applies  to  England,  as  well  as  to  sister 
slates  of  the  American  nation.  (Wicker- 
sham  V.  Johnston,  104  Oal.  407.) 

4.  Any  foreign  law  Is  matter  of  fact, 
which  the  courts'  of  this  country  cannot  be 
presumed  to  be  acquainted  with,  or  to  have 
judicial  knowledge  of,  unless  it  is  pleaded 
and  proved.  (Wickersham  v.  Jolhnston,  101 
Cal.  407.) 

FOREIGN  WILLS. 

See  Wills,  VI. 

FOREMEN. 

Whether  co-servants.    See  Master  and  Ser- 
vant, IV. 
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FORFBITURH. 

See  Bail. 

Inannuice*  forfeiture  of.  See  Insmance, 
III. 

Waiver  of.    See  Ineuraoce,  III. 

Breach  of  coTenant,  when  a;>t.  ^ee  "Land- 
lonl  and  Teauiat,  25. 

Delay,  railroad  does  not  forfeit  risrbt  to 
build  wharf  by,  when.    See  Wharyea,  5. 

Railroad,  forfeiture  for,  state  only  can  de- 
clare.   See  Railroadfl,  1. 

Failure  to  do  annual  work  on  mining 
claim.    See  Mines  and  Mlmng. 

Burden  of  proof  of.  See  Mines  and  Min- 
ing, 6. 

Bail  bond,  forfeiture  of,    See  Bail. 

Corporations,  forfeiture  by.  See  Corpora- 
tions, IX. 

A  condition  inyolying  a  forfeiture  must 
be  strictly  Interpreted  against  the  party  for 
whose  benefit  it  is  created,  and  to  prevent 
the  restraint  from  going  beyond  the  express 
stipulation;  and^a  covenant  by  the  lessees 
not  to  anslini  the  lease  must  be  preAumeU 
to  mean  that  the  lease  should  not  be  as- 
signed by  the  joint  act  of  the  lessees.  (Ran- 
dol  V.  Scott,  110  Cal.  690.) 

FORGERY. 

See  Criminal  Law,  XI,  12. 

Will,  forgery  of,  equity  wlU  not  relieve, 
when.    See  Wills,  43. 

FORMATION. 

Banks,  formation  of.  See  Bbnbs  and 
Blinking,  I. 

OorporatloDS,  formation  of.  See  Coipora- 
tlons,  II. 

FORMBR  JEOPARDY. 
See  Criminal  Law,  IX. 

FRANCHISES. 

Evidence  of  conversations  not  admissible 
to  show  meaning  of.    See  Taxation,  82. 

Assessment  of.    See  Taxation,  IV,  8. 

Usurpation  of.    See  Corporations^  II,  2. 

Street  railroad,  grant  of  franchise  for. 
See  Railroads,  III,  2. 

Act  relating  to  sale  of,  embraces  suit^ect 
in  title.    See  Constitutional  Law,  15. 

Extension  of,  sale  of.    See  MaurlumuM,  8. 

Statute  providing  for  sale  of,  construc- 
tion of.    See  Railroads,  22. 

1.  The  act  of  March  28,  1898,  providing 
for  a  sale  of  franchises  to  the  bluest  bid- 
der, without  stating  other  terms  and  con- 
ditions of  sale^  moans,  by  im(>^llcation,  that 
the  franchise  must  be  sold  for  cash,  nor 
doeek  th«  law  permit  a  bid  in  any  other  kind 
of  property  than  money;  and  an  agreement 
to  pay  a  percentage  of  the  gross  receipts  of 
the  road,  when  in  oi^eraiion,  cannot  be  re- 
ceived as  a  legal  bid  or  t^ider  undw  the 
act.  (Thompson  v.  Supervisors  of  Akuneda 
Co.,  Ill  Cal.  558.) 

2.  The  act  of  Manch  28,  1898,  providing 
for  the  sale  of  franchises  to  the  highest  bid- 
der, was  not  TCfpealed  by  subdlviaton  40  of 
scctlott  26  of  the  County  Government  Act, 
which 'weak  into  effect  the  foUowtng  day. 


giving  to  boards  of  supervisor  the  general 
power  to  fix  tihe  terms,  coDiditloos,  a<nd  re- 
strictions upon  which  franchises  will  be 
granted,  since  full  force  and  effect  may  be 
given  to  both  staMtes.  (Thompson  v.  Su- 
pervisors of  Alameda  Co.,  Ill  Cal.  566.) 

3.  In  order  to  entitle  a  blddisr  for  a  fran- 
chise for  an  electric  railroad  under  th«  act 
of  March  23,  1803,  to  maintain  a  petition  for 
a  mandamus  to  compel  the  awarding  of  a 
bid  to  him,  he  must  show  himself  to  be  the 
highest  bidder  for  ca^h,  and  It  is  not  sufff- 
cient  tliat  he  has  offered  to  pay  a  higher 
percentage  of  the  gross  receipts  of  the-  rail- 
road,  if  another  bidder  has  mad^  a  higher 
cash  offer.  (Thompson  v.  SupervisonB  of 
Alameda  Co.,  Ill  Cal.  553.) 

FRATERNAL  SOCIBTISa 
See  Unincorporated  Associations* 


FRAUD. 

Fraudulent  conveyaacss.  Se«  Fraudo- 
lent  Conveyances. 

Offlcen  of  corporation^^  fraud-  o£.  See 
Gorpovations^  VII,  4. 

Agent,  fraud  of.    See  Agency,  V. 

Statute  of  limitations,  ^ect  of  statute  on. 
Seo  Statute  of  LlmittttioilB,  III. 

Misrepresenitations  as  to  matters  of  opU»- 
ion.    See  Vendor  and  Vendee,  5. 

Undue  Influence.    See  Wllls»  IV. 

Undue  influence,  on  contract  between  hus- 
band and  wife.  See  Uusbaad'  and  Wite, 
2-4. 

Statements  not  known  to  be  true.  See 
Vendor  and  Vendee,  7. 

False  representations  of  procnotora.  Sas 
(Corporations,  I. 

False  statements  in  application  for  insur- 
ance.   See  laaurajoce,  I. 

Fraudulent  repreaentatioxm  as  to  soundr 
ness  of  honea.    See  Sales,  26* 

False  representations  in  proofs  of  loss, 
right  to  recover  back  money  paid.  See  Inr 
Bunuice,  31. 

Deception,  when  equivalent  to  fxaudL 
See  Crloninal  Law,  2Q0. 

Fraudulent  misappropriation,  disbarment 
for.    See  Attorney  and  Olieni,  14,  et  seq. 

Question  of  fact,  fraud  is.  8ee  Building 
Contracts,  18. 

Sales,  fraud  in.  See  Sales,  IV;  Vendor 
and  Vendee,  II. 

Goodwill,  sale  of,  secrot  violation  of.  See 
Restraint. 

Contest  of  will  on  ground  of.  See  Wills, 
IV. 

I*romoler,  fraud  of,  election  of,  remedy. 
See  Corporations,  8. 

Contract  with  supervisors,  fraud  in.  S'?e 
Supervlsons,  8» 

Imitation  of  trademartc  or  tradename. 
Sec  Trademarks. 

IDstoprpel  from  false  representations.  See 
ElHloppel,  10. 

Setting  aside  decree  for,  wfattt  mu9t  ap- 
pear.  See  Homesteads,  42,  et  seq. 

ResciflBlon.  of  oontract  for  false  represen- 
tations. See  Rescission  of  Oontnucts^  1, 
5,  13. 
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Action  for,  must  be  brought  within  three 
years.    See  Statute  of  Limita£loii0,  24. 

Influfflciency  of  allegation  of.  See  Bank- 
ruptcy and  Infiolyency,  6. 

Not  pleaded  cannot  be  relied  upon.  See 
Eetates  of  Deceased  Persoins,  45. 

Burden  of  proof  of.  See  Marriage  and  Di- 
vorce, 20. 

Dyidence  as  to  value,  admiaeible  on  quea- 
tiou  of  fraud.    See  Exchange,  8. 

False  representations,  parol  evidence  as 
to    See  Bvidence,  42. 

Variance  between  complaint  and  findiiigs, 
when  not  material.    See  Ck>rporations,  7. 

Defendant  in  action  for,  cannot  be  held 
for  negligence.    See  Variance,  1. 

Relief  against  Judgment  in  equity  for. 
See  Judgments,  IX. 

Finding  of  is  against  evidence,  when.  See 
Compromise,  2. 

1.  Where  a  plaintiff  has  been  led  solely 
through  the  undue  Influence  of  the  defend- 
ant to  transfer  stock  fai  a  corporation  to 
the  defendant  for  an  inadequate  considera- 
tion, the  exclusive  remedy  in  such  a  case 
is  a  prompt  rescisBion  of  the  contract,  or  an 
offer  to  rescind  it,  so  as  to  put  the  other 
party  in  8ta;tu  quo;  and  If  he  falls  to  rescind 
promptly,  he  thereby  affirms  the  contract, 
and  cannot  maintain  an  action  for  damages 
upon  the  ground  of  undue  Influence  in  pro* 
curing  the  transfer.  (Bancroft  v.  Bancroft, 
110  Cal.   374.) 

2.  A  plaintiff  who  would  confirm  a  fraud- 
ulent contract,  and  recover  damages  for  the 
fraud,  must  so  state  the  facts  that  the  court 
can  see  that  he  is  entitled  to  the  relief  de- 
manded, or  to  some  specific  and  certain  re- 
lief, or  his  complaint  will  be  held  bad  on 
demurrer.  (Buena  Vista  F.  and  V.  Oo.  v. 
Tuohy,  107  Cal.  243.) 

3.  Where  a  contract  was  induced  by 
fraud,  the  injured  party  may  affirm  the  con- 
tract and  recover  damages  in  an  action  for 
de<*eit  according  to  the  terms  upon  which 
he  was  led  to  believe  that  he  was  contract- 
ing; but  where  the  terms  of  the  contract 
arc.  perfectly  uuderstood,  but  assented  to 
only  because  of  the  exercise  of  duress, 
menace,  or  undue  influence,  an  afDrmance 
being  necessarily  of  the  terms  of  the  con- 
tract as  they  were  understood  when  it  was 
made,  if  those  terms  are  fully  complied 
with,  there  Is  nothing  dnie  upon  the  con- 
tract, and  there  can  be  no  cause  of  action 
for  damages.  (Bancroft  v.  Bancroft,  110 
Cal.  374.) 

4.  A  contract  of  transfer  is  not  rendered 
void  by  undue  influence,  but  is  only  avoid- 
able upon  restoration  of  the  consideration 
paid  at  the  option  of  the  party  aggrieved; 
and  by  failing  to  exercise  the  option  to  re- 
scind it  within  a  reasonable  time,  the  con- 
tract Is  affirmed.  (Bancroft  v.  Bancroft, 
110  (3al.  874.) 

.  6.  A  recovery  cannot  be  had  for  a  fraudu- 
lent representation  without  allegation  and 
proof  of  damage.  (London  and  Lancashire 
Fire  Ins.  Co.  v.  Liebes,  105  Cal.  203.) 

6.  A  party  defrauded  may  rescind  and  re- 
store within  a  reasonable  time  all  the  vaine 
which  he  has  received  under  the  contract. 


or  he  may  affirm  it  and  sue  for  damages. 
(Buena  Vista  F.  and  V.  Oo.  v.  Tuohy,  107 
Cal.  243.) 

7.  An  action  will  not  be  sustained  to  set 
aside  a  deed  of  conveyance  of  all  the  prop- 
erty* of  a  mother  to  one  of  her  sons,  where 
It  appears  that,  although  the  grantor  was 
illiterate  and  ignorant  of  business  outside 
of  her  household  and  domestic  affairs,  yet 
she  had  ordinarily  good  natural  Intellectual 
faculties,  was  of  sound  mind,  and  fully 
comprehended  what  she  was  doing  whon 
she  executed  the  deed.  (Soberanes  v.  So- 
beranes,  106  Cal.  1.) 

8.  Where  the  agreement  between  the  pres- 
ident of  the  mining  company  and 'the  stock- 
holders of  the  mill  company  disclosed  a  mo- 
tive in  both  parties  to  Increase  the  cost  of 
milling  by  the  extraction  and  crushing 
of  low-grade  ores,  which  could  not  be 
milled  at  a  proflt,  and  there  Is  testimony 
to  show  that  such  ores  were  milled  under 
Instructions  of  the  president,  the  evidence 
of  a  confiq;)lracy  to  mine  worthless  ores  is 
sufficient  to  support  a  flnding  to  that  effect. 
(Fox  V.  Hale  and  Norcross  Sliver  Mining 
Co.,  108  Oal.  369.) 

9.  Where  the  court  has  found  that  the 
value  of  the  total  amount  of  ore  worked 
was  correctly  shown  by  the  car  sample  as- 
says, and  that,  by  a  system  of  fraudulent 
milling,  the  mining  company  had  been  dam- 
aged in  a  laige  sum,  based  upon  such  car 
sample  assays,  but  It  appeared,  without  sub- 
stantial conflict  of  evidence,  that  the 
amount  indicated  by  the  car*  sample  assays 
was  too  great  and  was  not  a  proper  crite- 
rion of  the  value  of  the  ores  crushed,  and 
that  the  average  battery  sample  assays, 
taken  in  the  mill  after  the  reduction  of  the 
ore  to  pulp,  if  properly  taken,  were  a  better 
criterion  of  the  value  of  the  ore,  the  basis 
adopted  by  the  court  for  estimating  the 
damage  Is  without  support  In  the  evidence; 
and  a  new  trial  must  be  granted  as  to  any 
damage  ca/nsed  by  fraudulent  milling,  upon 
which  the  court  should  consider  all  of  the 
assays,  and  the  uncontradicted  testimony 
of  all  the  witnesses,  and  make  Just  deduc- 
tion from  the  car  sample  assays.  (Fox  v. 
Hale  and  Norcross  Silver  Mining  Co.,  108 
Cal.  869.) 

10.  The  true  method  of  determining  the 
losf.  sustained  by  imperfect  or  fraudulent 
milling  is  to  ascertain  the  quantity  of  gold 
and  silver  actually  contained  in  the  ore  as 
milled,  as  nearly  as  practicable,  and  what 
percentage  of  the  bullion  should  be  returned 
by  fair  and  honest  milling,  and  to  take  t^e 
difference  between  this  amount  and  the  ac- 
tual return.  (Fox  v.  Hale  and  Norcross  Sil- 
ver Mining  Co.,  108  Cal.  369.) 

11.  In  computing  the  loss  or  damage  from 
imperfect  or  fraudulent  milling,  the  stand- 
ard of  value  must  be  the  same  In  the  assays 
of  ore  and  in  the  assays  of  bulliooi  returned, 
and,  after  taking  the  difference  between 
them,  the  money  value  of  such  difference 
must  be  obtained  by  allowing  for  the  dis- 
count upon  the  silver.  (Fox  v.  Hale  and 
Norcross  Silver  Mining  Co.,  108  C^l.  369.) 

12.  Where  it  appears  that  there  was  a 
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frandulent  agreement  and  conspiracy  be- 
tween the  mlU-owners  and  the  preeldent  of 
the  mining  company  to  sacrifice  the  interest 
of  its  fitoekholders  by  mining  and  milling 
ores  which  would  not  pay  the  cost  of  min- 
ing added  to  the  cnrrent  price  of  milling, 
and  the  Intention  to  mine  and  sell  ores 
which  would  barely  pay  the  cost  of  hand- 
ling was  in  fact  carried  out,  although  a 
large  proportion  of  the  ores  worked  were  of 
sufficient  value  to  pay  a  profit  on  the  min- 
ing and  milling  rates,  a  court  of  equity  is 
justified  in  ajpplying  to  the  whole  transac- 
tion only  one  measure  of  compenfuition  for 
the  milliiig  of  the  ores,  and  that  is  the  ac^ 
tual  coet  of  milling  without  allowing  any 
profit  to  the  mill-owners.  (Fox  v.  Hale  and 
Norcross  Silver  Mining  Co.,  108  Oal.  360.) 

13.  The  general  rule  that  a  mere  right  to 
complain  of  fraud  is  not  assignable  applies 
only  to  a  case  where  the  assignment  carries 
nothing  independent  of  the  right  to  sue  for 
a  fraud,  and  does  not  apply  to  a  case  where 
tho  right  to  sue  for  a  fraud  is  merely  inci- 
dental to  a  subsisting  property  right  which 
has  been  aasigned,  and  which  is  intrins- 
ically susceptible  of  legal  enforcemenit.  (Em- 
mons V.  Barton,  109  Cal.  662.) 

FRAUDS. 

Statute  of.    See   Fraud. 

FRAUDULENT   OONVBYANOES. 

I.  What  (Donetltutes. 
II.  Effect  of;    Setting  Aside. 

1.  Who  may  Attack. 

2.  Comiplalnt  in  Action  to  Set  Aside. 

3.  Evidence;    Who  to  Decide  Question 

of. 

4.  Instructions. 

6.  Judgment;  Findings;  Attorney's  Feeis 

and  Costs. 
6.  Rights  of  Purchasers. 

Fraudulent  conveyances  by  debtior.  Bee 
Bankruptcy  and  Insolvency,  V. 

I,  What  Constitutes. 

Change  of  possession.    See  Sales,  II. 

Change  of  possession  on  sale  between  hus- 
band and  wife.    See  Sales,  3-5. 

Fraudulent  judgment  by  confession,  ef- 
fect of.    See  Judgment,  19. 

1.  If  a  conveyance  by  a  debtor  Is  volun- 
tary, the  question  as  to  its  fraudulent  chaiv 
acter  depends  iipon  the  Intent  of  the  donor 
alone,  and  the  intent  of  the  donee  is  imma- 
terial.   (Ross  V.  Wellman,  102  Cal.  1.) 

2.  If  there  was  a  valuable  consideration 
for  the  conveyance  the  knowledge  and  In- 
tent of  the  grantee  Is  material;  but  even  In 
that  case  the  intent  oif  the  grantor  is  a  ma- 
terial issue  in  the  case,  and  proof  le  admis- 
sible to  show  it,  although  such  proof  alone 
would  not  make  a  case  against  the  grantee. 
(Ross  V.  WeHlman,  102  Cal.  1.) 

.  Instruction  as  to  knowledge  or  intent  of 
grantee.    See  post,  II,  4. 

3.  The  law  cannot  pronounoe  a  deed  of 
gift  from  a  husbaoid  to  hie  wife  to  l>e 
fiaudukfnt  and  void,  as  against  the  cred- 


itors of  the  husband,  where  the  court  finds 
afi  a  fact  that  it  was  not  made  with  fraudu- 
lent Intent.    (Knox  v.  Moses,  104  Cal.  502.> 

4.  A  conveyance  made  by  a  husband  to* 
his  wife,  or  a  fathet  to  his  child.  Is  valid 
as  against  creditors,  although  the  consld- 
enitlon  is  love  and  alTection  alone,  unless- 
ic  is  made  with  actual  intent  to  defrau<i 
creditors;  and  the  fact  that  it  was  a  volun- 
tary conveyance  does  not  make  it  prima 
facie  fraudulent;  but  in  order  to  avoid  such 
consequence,  the  Intent  to  defraud  credit- 
ors must  be  averred  and  proved  as  a  ques- 
tion of  fact;  and  where  there  is  no  evi- 
dence before  the  jury  to  show  the  in- 
solvency of  the  grantor  at  the  time  of  the 
grant,  or  any  fraudulent  intent  on  his  part, 
but,  on  the  other  hand,  the  evidence  tends 
to  show  that  he  then  had  other  property 
apart  from  that  conveyed  to  the  wife  suf- 
ficient to  pay  all  debts  which  he  then  owed, 
the  evidence  Is  Insuflacient  to  justify  a  find- 
Inj:  of  intent  to  defraud  creditors.  (Em- 
mons V.  Barton,  109  Cal.  662.) 

5.  A  voluntary  conveyance,  made  by  a 
debtor  in  straitened  circumstances,  of  all 
his ,  property,  which  Is  kept  secret  until  his 
death,  until  when  he  continued  to  use  the 
property,  is  fraudulent,  and  a  finding  that  it 
was  not  so,  in  an  action  to  set  aside  the 
c<;nveyance,  is  unsupported  by  the  evidence. 
(Daugherty  v.  Daugherty,  104  Cal.  221.) 

6.  A  finding  that  a  deed  from  husband  to 
Tvife  was  not  made  for  the  purpose  of  pre- 
venting his  creditors  from  applying  the 
same  to  the  payment  of  his  debts  is  not 
against  the  evidence,  although  it  appears 
that  his  assets  and  liabilities  were  approx- 
imately equal,  if  the  evidence  shows  that, 
at  the  time  Oif  the  deed,  he  was  a  man  of 
large  affairs,  and  engaged  in  many  business 
enterprises,  and  that  his  credit  was  then 
good,  and  that  he  continued  to  carry  on  vast 
business  enterprises  for  three  and  one-half 
ycara  subsequent  to  the  transfer  of  the  land 
to  his  wife,  and  that  the  land  was  of  trlfiing 
value  as  compared  with  his  vast  assets,  and 
that  at  the  time  of  the  transfer  he  was  the 
owner  of  residence  property  of  equal  value 
with  the  property  tmnaferred,  upon  which 
he  filed  no  homestead,  and  which  finally 
passed  to  his  creditors.  (Knox  v.  Moses, 
104  Cal.  502.) 

7.  A  complaint  by  an  assignee  in  insol- 
vency to  set  aside  deeds  of  real  property, 
which  "shows  that,  five  years  prior  to  the 
SM^judication  in  insolvency,  at  a  time  when 
the  insolvent  is  not  aileged  to  have  had 
anj'  creditors,  he  made  a  voluntary  convey- 
aiice  of  land,  for  a  nominal  consideration, 
to  one  who  subsequently  deeded  the  land  to 
the  defendants,  also  for  a  nominal  consider* 
ation,  and  alleging  that  both  of  the  deeds 
were  without  consideration,  and  were  given 
at  the  request  of  the  first  grantor,  and  that 
the  property  might  be  held  for  him,  without 
alleging  any  express  trust,  or  any  actual 
fraud,  or  any  constructive  fraud  arising 
from  fiduciary  relations  between  the  parties, 
does  not  state  a  cause  of  action  to  attack 
the  deeds,  at  suit  either  of  the  grantor  or 
of  his  assignee  in  inSGavency,  wlho,  in  such 
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eaae,  stands  in  do  <3lffereQt  position  than  the 
taMBolvent  debtor  hiuQ^elf  and  Is  eutrtled  to  lU) 
relief  thiat  the  inoolyeiit  w<H])d  not  be  en- 
titled to  It  prosecuting,  the  action  Individ- 
ually and  for  himself  alone.  (Babcock  v. 
Chase,  111  Gal.  351.) 

8.  Where  an  alleged  sale  of  personal  prop- 
erty was  not  accompmiied  by  an  immolate 
delivery  of  the  property,  as  required  by  sec- 
tion 3440  of  the  Oivll  Oode,  the  sale  is  con- 
elusively  presumed  to  be  fraudulent  and 
void  as  against  the  attaching  creditor,  and  a 
finding  that  the  plaintiff  wots  the  owner  of 
the  property  by  virtue  of  the  sale  is  not 
justified  by  the  evidence.  (Hofwe  v.  John- 
son. 107  Oal.  67.) 

0.  Where  the  property  in  controversy  was 
aokl  by  a  father  to  his  daughter,  and  con- 
sisted of  an  undivided  third  part  of  certain 
farming  utensils,  farm  produfots,  and  Uve- 
sloK^  situated  at  the  time  of  the  alleged 
salct  on  a  farm  oiwned  In  common  by  the 
<JUiughter,  father,  and  a  brother  of  the  father, 
and  the  faither  and  hUs  brother  conveyed  by 
deed  to  the  daughter  the  entire  farm,  and 
verbally  sold  all  their  Interest  In  the  per- 
sonal property  to  the  daughter,  who  was  at 
the  time  of  the  sale  residing  at  her  father's 
rt«ldenoe  on  other  premtoes,  and  did  not 
receive  axTtual  possession  either  of  the  farm 
or  of  the  personal  property,  the  other  coten- 
ants  making  the  transfer  being  then  in  ac- 
tual poesesMon  of  both,  and  working  on  the 
farm  and  using  the  personal  property,  the 
fac'j  that  the  daughter  received  constructive 
poesessdou  of  the  personal  property  by  a 
conveyance  of  the  farm  does  not  consti- 
tute such  immediate  delivery  and  actual  and 
continued  (Change  of  possession  as  is  re- 
quired by  the  statute  of  frauds.  (Howe  v. 
Johnson,  107  Gal.  67.) 

10.  In  an  aetimx  by  an  assigee  in  insol- 
vency .to  recover  merchiundise  transferred  by 
tiie  insolvent  to  the  uefendftnt,  the  fact  that 
the  transfers  were  not  made  in  the  ordinary 
oonrse  of  business  of  the  insolvent  renders 
them  prima  fade  fraudulent;  but  the  pre- 
sumption of  fraud  is  subject  to  rebuttal, 
and  where  there  was  evidence  on  behalf  of 
the  defendant  which  tended  to  flAiow  that  he 
Had  no  infonnation  of  the  insolvent  condi- 
tion of  the  grantor,  and  that  tiie  prices 
peid  and  agreed  to  be  paid  were^  the  full 
aud  fair  value  of  the  property  purchased, 
aud  that  he  has  offered  to  make  deferred 
payments  to  the  assignee,  such  evidence,  If 
believed,  is  sufficient  to  rebut  the  presump- 
tion of  fraud;  and  where  the  evidence  is 
cor.fllcting,  the  credence  to  be  alloiwed  to 
the  evidence  for  the  defendant  is  for  the 
trial  court  to  determiue,  aoid  a  decisriion  by 
the  trial  court  that  the  defendant  made  his 
purehlases  in  good  faith  and  without  fraud- 
ulent intent,  and  for  a  sufficient  considera- 
tion, will  not  be  disturbed  upon  appeaL 
(Grunsky  v.  Parliu,  110  Oal.  179.) 

11.  The  transfer  of  a  mercantile  business 
by  an  insolvent  deibtor  to  one  of  his  cred- 
itors. In  satlsfax!tion  of  the  debt,  within  one 
nr.onth  previous  to  the  filing  of  a  petition  ^n 
involuntsary  Insolvency  against  the  debtor 
by  his  otber  creditoro,  is  prima  facie  evl- 
dnvee  of  fraud,  and  that  the  transferee  had 


reasonable  cause  to  believe  the  debtor  In- 
solvent; but  this  prima  facie  evidence  naay 
be  rebutted  by  any  competent  evidence;  and 
where  the  Jury  find  that  no  rraud  was  prac- 
ticed upon  the  pnovislons  of  the  Inaolveat 
Act  upon  confli-cting  evidemce,  its  verdict 
will  not  be  disturbed  upon  the  ground  that 
a  prima  fa4!ie  case  was  made  for  recovery 
by  tA>e  assignee.  (Matthews  v.  Chaboya,  111 
Oal.  435.) 
S^vKknce  as  to.   See  post,  II. 

II.  Effect  of;  Setting  Aside. 
1.  Who  may  Attack. 

Insurance  company  cannot  allege  fraudn- 
leat  conveyance  as  a  defense.  See  Insur- 
ance, 29. 

Assignee  in  insolvency  stands  in  no  better 
position  than  assignor.    See  ante,  7. 

Action  to  set  aside,  power  to  bring  pend- 
inii;  appeal.    See  Appeals,  164. 

12.  A  sale  made  to  hinder,  delay,  and  de^ 
fraud  creditors  is  absolutely  void  as  to 
theon  and  not  merely  voidable,  and  a  re- 
ceiver is  authorized  to  represent  the  cfed- 
itoni  in  treating  such  sale  as  void,  (Tap- 
scott  V.  Lyon,  103  Oal.  297.) 

13.  Where  the  transfer  of  the  farm  was 
not  actually  fraudulent  and  void  as  havinc 
been  made  to  delay  or  defeat  creditors  of 
the  grantors  the  grantee  is. entitled  to  re- 
ceive the  prodwee  of  the  farm  raised  after 
the  date  of  the  conveyance;  and  such  pro- 
duce cannot  be  attached  toy  a  ci'editor  of 
one  of  the  grantors.  (Howe  v.  Jolmsoa,  107 
Oal.  67.) 

14.  OfdlnarUy  an  action  to  recover  prop- 
erty fraudiQlently  conveyed  ^y  a  decedent 
in  his  lifetime  should  be  brought  by  his 
executor  or  administrator,  and  such  aa  ac- 
tion by  a  creditor  win  not  He,  onless  he 
shows  that  he  has  exhausted  ail  qseans  to 
procure  such  an  actton  to  be  brouc^t  by  tiie 
proper  person;  but  where  the  aUaged  iSnuid- 
ulent  grantee  Is  the  executrix,  a  suit  in 
equity  will  lie  in  favor  of  the  creditors  to 
set  aside  the  fraudulent  conveyance.  (Elm- 
mens  v.  Barton,  109  Oal.  662.) 

35.  If  the  confveyance  was  intended  by  the 
grantors  to  defraiud  their  creditors,  and  the 
grantee  did  not  purchase  in  good  Daitli  tm 
a  vahiaMe  coneideratloQ  and  withoot  notice 
of  intended  fraud,  the  conveyance  should 
be  held  void  as  against  all  persons  wiio 
were  creditors  of  the  grantors  at  tiie  date 
of  the  conveyance:  and  in  that  case  the  sub* 
sequent  prodtiee  of  the  land  would  be  sub* 
Ject  to  execution  against  the  grajiton; 
(Howe  V.  Johnson,  107  OaL  67.) 

16.  In  an  action  of  trover  a^rEkinst  the  8hep> 
iff.  who  has  seized  personal  property  at  tlit 
suit  of  a  creditor  of  a  gmntor  ot  the  pUUm- 
tiff,  where  there  is  no  indication  in  the  cooif 
plaint  that  the  plaintiff  dalms  title  l^  sate 
from  the  defendant  la  the  executioii,  tlM 
sheriff  is  not  bound  in  his  answer  to  antic^ 
pate  such  title,  and  Is  not  bound  to  plead 
any  fraud,  actual  or  constructWc,  In  the 
sale.    (Howe  v.  Johnson,  107  Oal.  67.) 

17.  Where  a  conveyance  in  fraud  of  cied* 
itors  was  mode  several  mwi;tha  before  a 
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proceeding  in  InaolyesKy  was  institnted 
against  the  grantor  the  assignee  in  ln«ol- 
vency  Is  not  entitled  to  recover  the  property 
as  assets  of  the  insolvent  estate;  hut  the 
property  may  be  sold  upon  a  creditor's  bill 
by  a  receiver  appointed  for  that  purpose  for 
the  benefit  of  the  credltora  suing  as  plain- 
tiffs In  the  aictloo.  (MlUer  v.  Kehoe,  107  Oal. 
a40.) 

18.  An  sdxnlnlstrator  cannot  maintain  an 
actlopu  to  set  aside  a  deed  of  his  testator 
as  void  against  credA1x>ra  unless  it  appears 
from  the  oomplalnt  both  that  there  are 
crodltora  to  be  paid  anfd  that  there  is  an 
txcsnfficfency  of  assets  in  the  hands  of  the 
administrator  to  meet  their  demaaid&  (Fteld 
▼.  Andcada,  1<W  CM.  107.> 

19.  Until  the- estate  has  been  charged  witii 
claims  by  allo>wance  or  judgment  there  is 
no  basis  for  a  bill  by  the  a^minifltrator  to 
set  aside  a  fraudulent  coaveyance,  against 
the  decedent  to  recover  means  to  pay  th«m, 
and  a  complaint  averring  that  there  are 
no  allowed,  claims,  but  that,  there  aoe  cosd- 
Uors  whose  claims  have  sot  as  yet  been  pre- 
sented against  the  estate,  and  that  the  time 
for  the  presentation  of  claims,  baa  not  yet 
expired*  shows  upon  its  face  that  there  are 
no  such  creditors  as  are  necessary  for  a  re- 
covery.   (Field  V.  Andrada,  106  CaL  107.) 

2.  Ck^mphiint  In  Action  to  Set  Aalde. 

Sufficiency  of  allegation  of  fmndulent  con- 
▼eyvnce.    See  Bankruptcy  and  Insolvency, 

20.  A  complaint  showing  that  the  per- 
sonal property  of  the  decedent  is  in  the 
pofesesslon  of  others  who  claim  it  as.  their 
owai,  and  against  whom  a  sudt  for  the  re- 
covery thereof  by  the  admmwrtrator  is 
pending  and  undetermined,  and  which  does 
not  allege  the  amount  or  value  of  the  per- 
sonal property,  does  not  abow  an  insuffi- 
ciency of  aj9sets  to  sustain  a  suit  to.  set 
aside  a  fraudulent  oonveyanoe  of  real  es- 
tate; but  it  must  be  presumed  that  the  per- 
sonal property  of  the  estate  taken,  by  troa- 
passers  without  right  will  oe  recovered  by 
the  administrator  in  the  perfo(rmance  of  his 
duty,  and  that  it  will  be  sufficient  to  meet 
the  demands  of  the  creditors  of  the  estate. 
(Field  V.  Andrada,  106  CSaJ.  107.) 

Ckymplaint  does  not  show  cause  of  action, 
when.    See  ante,  7. 

3.  Evidence;  Who  to  Decide  Question  0(f. 

Burden  of  showing  want  of  t<^nd  is  on 
piirfrhasei*,  when.  See  Bankruptcy  a^ld  In- 
sclvency,  20. 

21.  The  creditor  attadfilng  the  saJe  as 
fraoduleot  nwst  first  show  fraudulent  In- 
tent in  the  vendor,  and  the  buirden'  of  proof 
is  then  on  the  purchaser  to  show  a  valua- 
ble consideration,  and-  when,  this  is.  shown 
the  burden  again  shifts,  and  the  creditor 
must  show  knowledge  of  the  fraudulent  in- 
tent of  the  vendor  on  the  part  of  the  ven- 
dee.   (Roes  V.  Wellman,  102  Gal.  t) 

2Z,  Sta^^ments  teniding  to  prove  thai;  the 
conveyance  was  made  to  hinder,  delay,  and 
def jaiud.  qreditocs,  made  by  the  debtor  after 


he  haia  parted  wiUi  the  title  to  the  proper- 
ty, are  not  admiaslble  in  evidence  to  im- 
peach the  title  of  his  grantee.  (Boss  v. 
Wellman,  102  Oal.  1.) 

28.  in  an  aetlon  to  quiet  title  where  the 
defendaat  claims  title  under  an  sxeewtlon 
saile  against  the*  plaintlirs  grantor,  alleging 
that  the  plaintiiTs  husband  wtas  the  owner 
of  the  land  in  oooise'rersy,  and  was  indebt- 
ed to  the  defendant,  and  l»d  no  other  pnop- 
erty  under  exeoution,  and  that  he  msude  a 
conveyance  of  the  property  to  a  third  party, 
who  immediately  conveyed  the  same  to  the 
plaintiff,  and  that  both  conveyances  were 
without  ooDsidemtion,  and  made  to  de- 
fraud the  creditors  of  the  husband  of  plain- 
tifCi  it  is  competent,  on  dross^ezamlnation 
of  the  plaintiffs  husband,  to  inquire  as  to 
a  conversation  had  before  the  time  of  the 
alleged  conveyance,  for  the  purpose  of 
showing  the  Intent  of  the  husband  to  avoid 
the  payment  of  a  debt  by  the  conveyances. 
(Roes  V.  Wellman,  102  Oal.  1.) 

24.  Under  section  3442  of  the  Olvil  Oode 
the  question  of  fraudulent  intent  In  a  ocm- 
ve^^ance  is  one  of  fact  and  not  of  law. 
(Daugherty  v.  Daugherty,  104  Oal.  221.) 

25.  Oourts  and  juries  may  declare  a  gift 
void  as  having  been  made,  with  Intent  to 
defraud  creditors  as  maitter  of  fact,  but  in 
this  state  tliere  are  no  condiltlons-  under 
which  the  law  will  or  can  prononnee  the 
gift  void  as  matter  of  law.  (Knox  t.  Moses, 
IM  (Ml  508:) 

26.  Proof  of  other  indebtedness  on  the 
part  of  the  debtor  who  made  the  fraudu- 
lent conveyance  and  sale  is  a;dmlssible  to 
show  motive  on  hia  part.  (Bpss  v.  WeU- 
man,  102  Oal.  1.) 

4.  Instructions. 

27.  Instructions  that  in  order  to  entitle 
the  assignee  to  recover  it  most  appear  that 
the  d<Bfeu^nt  bought  the  stock  of  goods 
with  intent  to  defraud  the  other  creiditors, 
and^  t4iat  If  the  conduct  of  the  defendant 
can  be  reconciled  with  fairness  and  hon- 
esty, the  jury  mnst  find  a  verdict  for  the 
defendant,  are  prejudicially  erroneous, 
there  being  no  elemeoit  of  actual  fraud  nec- 
essarily involved  in  the  case,  and  it  being  a 
l&gal  fraud,  in  violating  the  provisions  of 
section  55  of  the  Inaolvent  Act,  that  ren- 
ders the  transfer  void,  regardless  of  any 
question  of  honesty,  fairness,  good  faith,  or 
fraud  in  fact.  (Matthews  v.  OhaJboya,  111 
Cal.  4S5.) 

28.  An  instruction'  that  if  the  defendant 
at  the  time  of  the  purchase  of  the  stock  of 
goods  did  not  know  of  the*  insolvency  of  the 
debtor,  or  had>  reason  to  know  the  same, 
but  was  ignorant  thiat  he  owed  more  than 
he  could  pay,  the  jury  must  find  for  the 
defendant,  is  erroneous  in  omitting  to  in- 
clude the  question  of  whether  the  transfer 
was  made  out  of  the  usual  course  of  busi- 
ness.   (Matthews  v.  CShaboya,  lit  Oal.  435.) 

5.  Judgment;    Findings;     Attorney's    Fees 

and  Oosts. 

29.  Iiu  an  action)  by  the  craditons  to  Ee» 
cover  property  fraudnileoldy'  conveyed,  the 
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Judfirment  shotiM  be  that  tbe  property 
frauKlulently  conveyed,  or  00  much  theieof 
as  is  necessary,  be  applied  to  the  satisfac- 
tion of  their  debts,  and  that  the  residue, 
if  any,  go  to  the  grantee;  and  the  property 
cannot  go  into  the  assets  of  the  estate  for 
any  other  purpose  than  the  payment  of  the 
debts,  nor  can  the  residue  go  to  the  heir 
w)ho  stands  in  the  shoes  of  the  f raudnlent 
grantor.    (Bmmone  t.  Barton,  109  CM.  662.) 

30.  Where  the  findings  ^conerate  the  yen- 
dee  of  the  charge  of  fraud,  the  intent  of  the 
vendor  becomes  immaterial,  and  an  omis- 
sion to  find  as  to  whether  the  insolvi^m  was 
guilty  of  a  fraudulent  Intent  In  the  trans- 
fer to  the  vendee  is  not  an  omission  to  dis- 
pose of  a  material  issue.  (Grunsky  v.  Par- 
lin,  110  Cal.  179.) 

31.  The  court  cannot  decree  attorneys' 
fees  to  be  paid  to  the  creditoie,  plaintlffli, 
nor  to  the  assignee  in  insolvency,  out  of 
the  gross  proceeds  of  the  sale  of  the  prop- 
erty, nor  can  it  allow  costs  to  the  assignee 
in  Insolvency  out  of  the  fund.  (Miller  v. 
Kehoe,  107  Cal.  340.) 

Replevin  for  property,  findings  In,  uncer- 
tainty.   See  Replevin,  12,  et  seq. 

6.  Rights  of  Purchasers. 

32.  A  transfer  by  an  insolvent  debtor  can- 
not be  vacated  because  of  the  fraud  of  the 
seller  in  which  the  purchaser  had  no  part, 
and  of  which  he  had  no  notice.  (Gn^sky 
V.  Parlin,  110  Oal.  179.) 

Rights  of  gran/tee,  preserving  in  Judg- 
ment.   See  ante,  29. 

Knowledge  or  intent  of  grantee.  Instruc- 
tion as  to.    See  ante,  II,  4. 

Intent  of  donee,  effect  of.    See  ante,  1,  2. 

FREIBHOLDBR. 
See  Municipal  Corporations,  n» 

DISQualiflcatlon  of  candidate  does  not 
elect  next  highest  candidate.  See  Offices 
and  Officers,  1. 

Holder  oi  certificate  of  purcfhase  is  not 
See  Public  iJands,  12. 

Disqualified  candidates  acting  as  such, 
validity  of  acts.  See  Offices  and  Officers, 
81. 

FREE    LIBRARIES. 

See  Puiblic  I/ibrarles. 

FUGITIVES  FROM  JUSTICE. 
See  Extradition. 

FUTURE  DAMAGES. 
See  Damages,  IV. 

FUTURE  INTERESTS. 

See  Ezpectaikcies. 

Release  of.    See  Wills,  36,  et  seq. 
Transfer  of.   See  Sales,  2. 


FUTURES. 

COntfaot  is  for  future  delivery,  when. 

Contracts,  42. 
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GAME  liAWS. 

1.  It  Is  within  the  police  power  of  the 
state,  in  the  protection  of  the  wild  game 
of  the  state,  to  prohibit  the  sale  of  the  meat 
of  any  wild  game  within  the  state.  (Ex 
parte  Maier,  108  Cal.  476.) 

2.  A  police  regulation  making  it  a  pub- 
lic offense  to  buy  and  sell  deer  meat  within 
the  state  which  is  cut  from  an  entire  car- 
cass brought  from  without  the  state,  is  not 
a  violation  of  the  constltutioa  oif  the  Unit- 
ed States  as  an  attempt  to  regulate  inter- 
state convmerce.  (Ex  i>arte  Maier,  103  Gal, 
476.) 

8.  Under  section  626  of  the  Penal  C?ode, 
as  amended  in  1893,  It  is  a  misdemeanor  to 
sell,  or  offer  to  sell,  the  meat  of  any  deer, 
without  reference  to  whether  the  deer  has 
been  killed  within  or  without  the  state. 
(Ex  parte  Maier,  103  OaL  476.) 

4.  A  county  ordinance  for  the  protection 
of  game,  after  prohibiting  the  killing  of 
male  deer,  except  during  a  certain  specified 
open  season,  and  the  killing  of  female  deer 
at  any  time,  and  the  selling  of  the  hides  of 
any  deer,  provided  that  "every  person  who 
....  shall  have  in  his  possession  any 
deerskins,  or  any  hide  or  pelt  from  which 
the  evidence  of  sex  has  been  removed,  or 
any  of  the  aforesaid  game  at  a  time  when 
it  is  unlawful  to  kill  tbe  same,  shall  be 
guilty  of  a  mdsdemeanor."  Held,  that  the 
ordinance  could  not  be  construed  to  make 
it  unlawful  to  have  in  one's  possession,  at 
any  time  when  it  is  unlawful  to  kiU  deer, 
any  deerskin,  whether  the  evidence  of  sex 
has  been  removed  or  not.  (Matter  of  As- 
biU,  104  C;aL  205.) 

GAMING. 
See  Criminal  Law.  XX,  13. 

1.  Where  a  wager  upon  the  result  of  a 
horserace  is  repudiated,  and  notice  of  the 
repudiation  given  to  the  stakeholder  before 
the  race  Is  run  and  the  wager  decided,  the 
stakeholder  Is  bound  to  deliver  the  stake 
deposited  with  him  by  the  party  repudiat- 
ing the  wager  to  such  party,  and  he  may 
recover  the  same  from  the  stockholder, 
though  subsequently  paid  over  to  the  win- 
ning party.    (Wise  v.  Rose,  110  Cal.  159.) 

2.  Where  the  complaint  avers  that  notice 
of  repudiation  was  given  before  the  race 
was  run,  an  answer  admittinc:  that  the  no- 
tice was  glveoi,  but  stating  that  the  de- 
fendant cannot  positively  say  whether  It  was 
received  prior  to  the  time  when  the  event 
occurred,  or  prior  to  the  time  when  the 
wager  was  decided,  does  not  deny  the  aver- 
ment of  the  complaint  that  he  had  notice 
of  the  repudiation  before  the  race  was  run, 
and  before  It  was  known,  or  could  have 
been  known,  whether  plaintiff  had  won  or 
lost  the  wager.  (Wise  v.  Rose,  110  OaL 
150.) 

3.  The  regulations  and  usages  of  the  turf 
are  subject  to  the  laws  of  tne  state,  and  it 
is  not  admissible  to  prove  that  the  words 
"play  or  pay,"  in  a  written  agreement  of 
wager  upon  a  horserace,  mean  that,  after 
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the  stakes  were  placed,  neither  party  could 
repudiate  the  wager  without  the  couseuft  of 
the  other,  e^en  though  one  of  the  horses 
should  die  before  iihe  day  set  for  the  race. 
(Wise  V,  Rose,  110  Oal.  159.) 

4.  Where  stakeholders,  instead  of  paying 
the  money  into  court  for  purposes  of  in- 
terpleader, abandon  their  poisltion  as  stake- 
holders and  defend  against  the  right  of  one 
of  the  parties  to  receive  any  of  the  money, 
they  cannot  claim  the  consideration  due 
to  a  stakeholder,  and  if,  in  two  sepaoute  ac- 
tions against  them.  Judgment  is  rendered  In 
favor  of  each  of  the  claimants  of  the  mon- 
ey, In  the  aheence  of  any  plea  of  a  prior 
action  pending  for  the  same  cause,  they  are 
in  the  position  of  a  litigant  who  bias  failed 
to  sustain  his  defense,  and  cannot  obtain 
an  order  in  the  second  action  setting  aside 
the  judgment  or  granting  a  perpetual  stay 
of  execution  thereon  on  account  of  a  form- 
er Judgment  in  favor  of  the  other  daimaot 
rendered  in  a  prior  action  between  the 
same  parties.  (Brown  v.  Campbell,  110 
Gal    644.) 

'    *         GARNISHMENT. 

School  district  cannot  be  garnished.  See 
Schools,  26. 

Adrerse  claims  against  property  garnish- 
ed, proceedings  on.  See  Supplemeutary 
Proceedings. 

State  cannot  be  garnished.  Bee  Schootn, 
26. 

1.  All  debts  and  credits  of  a  defendant  in 
possession  of  another  peiBon  are  attachable 
by  gBmiiftiment,  and  a  note  lield  by  a  bank 
as  ooillateml  security  for  a  debt  of  a  defend- 
ant in  attachment  is  a  credit,  and  the  In- 
terecpt  of  the  defendant  therein  is  attadia- 
ble  by  garnishment  of  the  bank,  and  the 
lien  of  the  attachment  upon  the  note  trans- 
fers Itself  to  the  money  collected  thereon  by 
the  garnishee.  (Deering  v.  Richardson- 
Kln^ball  Oo.,  109  Gal.  73.) 

2.  Where  a  garnishee  is  subjected  to  nu- 
merous attachments  he  Is  not  obliged  to 
pay  the  nu>ney  to  the  defendant  until  the 
attachments  are  discharged,  nor  to  pay  it 
to  either  of  the  plaintiffs  in  the  attach- 
ment, or  to  the  sheriff  for  them,  until  a  set- 
tlement of  their  adverse  claims  by  a  judi- 
cial tribunal.  (Deering  v.  Richardson- 
Kimball  0>.,  109  Oai.  78.) 

3.  The  word  "debt"  as  used  In  the  law  of 
garnishment  includes  only  legal  debts- 
causes  of  action  upon  wiilch  the  defend- 
ant in  the  attachment,  under  the  common- 
law  practice,  can  maintain  an  action  of 
debt  or  indebitatus  assumpsit— and  not 
mere  equitable  claims.  (Re4ondo  Beach 
Oo.  V.  Brewer,  101  Gal.  822.) 

4.  Where  a  purchaser,  under  a  contract 
.for  the  sale  of  land,  paid  the  sum  of  one 
hundred  and  fifty  doUare  thereon,  and  sold 
his  equity  to  another  person,  who  made  im- 
provements upon  the  property,  but  paid  no 
further  imstaliment  of  purchase  money, 
whereupon  the  original  vendor  elected  to 
declare  the  contract  forfeited  and  at  an 
end,  the  right  of  the  vendee  of  the  purchas- 
er in  the  premises  Is  nothing  more  than  an 


equitable  claim  upon  the  amount  paid  by 
the  purchaser  subject  to  the  vendor's  right 
to  recoup  damages  for  breach  of  contract; 
and  such  equitable  claim  is  not  the  subject 
of  gami^ment  under  execution,  and  can- 
not be  enforced  by  an  attaching  creditor  of 
such  vendee  against  the  original  vendor  of 
the  land.  (Redondo  Beach  Go.  v.  Brewer, 
101  Oal.  822.) 

GAS  COMPANIES. 

Lease  of  works  by,  wihat  consideration 
sufficient.    See  Oonttracts,  6. 

Oontiact  for  lighting  city,  validity  of,  and 
setting  aside.    See  Supervisors,  8. 

Under  section  629  of  the  Oivll  CJode.  a  gas 
oompany,  engaged  In  the  business  of  fur- 
nishing gas  to  consumers  generally,  for 
profit,  in  the  city  of  Sacramento,  is  bound 
to  furnish  It  to  the  city  upon  demand;  and 
having  famished  It,  the  city  la  liable  for 
the  reasonable  value  thereof,  although  the 
mayor  of  the  city  is  a  stockholder  in  and 
preeddent  of  the  gas  company,  and  section 
211  of  the  city  charter  Inhibits  its  ofBcers 
from  being  intereeted  in  any  contracts  or 
sales  to  the  city  involving  the  payment  of 
.money  from  its  treasury.  (Oapltal  Qas  Go. 
V.  Young,  109  Gal.  140.) 

GENSTRAL  ISSUE. 

M'inAng      rules      admissible      umder.      See 

Usages,  8. 

GENERAL  LAWS. 

See  Oonstitutlonal  Law. 

Ordinance  passed  by  county  is  not  a  gen- 
eral law.    See  Ordinances,  12. 

Ordinance  is  general  law,  when.  See  Or- 
dinances, 16. 

GIFTS. 

Statute  making  gift.  See  Oonstitutlonal 
Law,  III,  4. 

Distinction  between,  and  bounty  or  re- 
ward.   See  Bounties,  2. 

Parol,  as  beals  of  adverse  claim.  See  Ad- 
verse Possession,  2. 

Definition  of.    See  Bounties,  2. 

1.  A  gift  inter  vivos,  to  be  valid,  must 
take  effect  at  once,  and  there  must  be  noth- 
ing remaining  to  be  done  essential  to  its  va- 
lidity.   (ZeUer  v.  Jordan,  105  Gal.  143.) 

2.  If  an  intended  gift  is  to  take  effect  in 
the  future  there  Is  no  gift,  but  only  a  prom- 
ise to  give;  and  a  gift  to  take  effect  at  th<» 
death  of  the  donor  Is  void.  (Zeller  v.  Jor- 
dan, 106  Cal.  148.) 

8.  The  giving  of  a  check  by  the  wife  to 
the  husband,  in  consideration  of  love  and 
affeotion,  while  the  wife  is  living  and  well, 
with  the  understanding  that  the  cheek  1» 
not  to  be  used  or  presented  until  after  her 
death,  unaccompanied  by  the  delivery  of 
the  pass-book  representing  the  deposits,  or 
of  any  order  accompanying  the  pass•book^ 
as  required  by  the  rules  of  the  bank.  Is  In- 
valid; and  the  check  cannot  be  paid  after 
the  death  of  the  wife,  but  the  money  on  de- 
posit tn  the  bank  belongs  to  the  estate  of 
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the   deceased   wife.    (ZeUer  ▼.  JoDdu,  106 
Cai.  148.) 

4.  An  executed  parol  gltt  oC  land  by  a 
fkther  to  his  daoglKter  veatB  In  her  his  In- 
tereat  in  the  land.  (Tnffree  t.  PolheinTur, 
108  Gal;  670.) 

5.  The  fact  tiiat  a  mortga^gee  intended  the 
note  and  mortgage  to  pass  by  gift  to  an  in- 
oompetenit  daugnter  for  whom  the  ffeither 
has  obtained  letters  of  guardianship,  and 
that  the  same  hare  been  entered  tn  the  in- 
ventory of  her  estate  as  the  property  of 
the  incompetent,  is  mt  anfflcittit  of  itself 
to  establicAi  a  gift,  there  being  no  d^rery 
or  assignment  of  the  note  and  mortgage  to 
the  daughter,  and  no  indorsement  of  the 
note  payable  to  his.  order  by  the  moctgagee; 
(Oieelman  y>.  Stanv  106  OaL  651.) 

6.  To  constitote  a  gift  in  view  o(  dea^ 
tlie  gift  must  be  made  in  Goatemvlalflon  of 
ttie  near  approach  of  deadi  by  &e  donor, 
and  under  tbe  appirehenfifon  of  it  by  some 
present  disease  or  some  other  imiwudlng 
peril.    (Zeller  v.  Jordan,  106  Oal.  148.) 

7.  A  man  may  give  legal  expression  to  His 
d««ire  to  make  a  di^xmition  of  his  property 
In  hie  lifetime  to  avoid  adminiatra/tion  or 
his  estate  after  his  death,  either  by  gifts 
a'bsolute  during  life,  or  by  gifts  in  tnwt  dur- 
ing Ufe,  or  by  volunttary  settlement;  and 
there  is  manifest,  in  such  case,  not  only  an 
a.b8ence  of  testamentary  intent,  but  an  ab- 
solute hostility  to  soeh  intent.  (Nicbols  v. 
Bmery,  109  Oal.  823.) 

GOODS. 
Oarrlens  of.    See  Oommon  Oarrlers,  II. 

GOODWIIiL. 
See  Reetmint  of  Trade. 

Bstoppel  of  married  woman  selling.  See 
ISstoppel,  9. 

Sale  of,  breadh  of  conftnict.  See  Damages, 
8. 

Surviving  partner  need  not  aecoont  for. 
"See  Attorney  and  Client,  29. 

Sale  of,  and  violation  of  coaitra<rt.  See 
Restraint  of  Trade. 

GRADB. 

See  Streets. 

<:!hange    of   by  railroad,  damages  for.    See 
Railroads,  37,  et  seq. 

GRAMMAR. 

Bad    grammar   does   not  vitiate   pleading. 
See  Pleading  and  Practice,  6. 

GRAND  JURY. 
See  Jury  and  Jurors,  VI. 

GRANTS. 

See  Mexican  Lands. 

Street,  grant  of.    See  Streets,  III. 
Swamp   lands,   grant   of   to   state.     See 
-Swamp  and  Overflowed  l4inds,  II. 

GRBAT  REGISTER. 

Oounty  clerk  cannet  bind  county  to  print. 
See  County  Clerk,  1. 


GROWING  0BOP8. 

Croppere.    See  Croppers. 

Judicial  notice  of  timeof  harvesting  grain. 
See  Judicial  Notice,  16. 

How  attaclied.    See  Attachments,  15. 

Attachment  of  gnxwlng  crop  coveced  by 
mortgage.    See  Mortgages,  177. 

Valid  chattel  mortgage  cannot  be  made 
upon  harvested  crop.    See  Mortgages,  146. 

Grown  on  public  land  undervoid  contract, 
replevin  will  not  lie  for.    See  Replevin,  I. 

Purchaser  of  from  adverae  claimant,  rights 
of.    See  Adverae  PossesBlon,  24. 

Planted  by  vendor  In  adverse  i>08ses- 
slon,  rights  in.    See  Vendor  and  Vendee,  8. 

Replevin  will  not  lie  for,  when.  See  Re- 
plevin, I: 

Lien  of  chattel  mortgage  on.  See  Mort- 
gages, 158. 

Mortgagee  of,  rights  of.  See  Mortgages, 
109,  et  seq. 

The  right  to  the  firoltB  of  tlve  land  doen 
not  depend  upon  the  amount  of  labor  ex- 
pended by  the  occupant  )n  their  produc- 
tion, and  it  is  immaterial  whether  ^e  hay 
cut  from  the  land  was  a  volumteer  crop,  or 
had  been  sold  under  a  cropping  contract 
with  the  occupant,  and  the  fruits  gathered 
bstlong  to  him  as  fully  as  the  cropa.  (J<An- 
ston  V.  Vit/hi  105  Oal.  4fi0.) 

GBOWINO  TRBB6. 

Measure  of  damages  on  breacb  of  war- 
ranty on  sale  of  growing  traes.  See  Sales, 
V,  1. 

Mistake  as  to  lK)undAry,  right  to  trees 
granted.    See  Trespass,  17. 

Reservation  of,  taxation  and  sale  of  land. 
See  Taxation,  50,  et  seq. 

Treble  damages  for  removal  of.  See  Tres^ 
pass,  IG,  et  seq. 

GUARANTY. 

Indemnity.    See  Indemnity. 

Covenant,  guaranty  of.  See  Landlord 
and  Tenant,  V. 

Indoraer  on  nom-negotlaible  note  is  goai^ 
antor.    See  Bills  and  Notes^  27. 

Consideration  of  need  not  be  expressed  in 
writing.    See  Bills  and  Notes,  27. 

1.  A  guairantor  for  the  payment  to  a 
mortgagee  of  the  deficiency  of  the  indebted- 
ness secured  by  the  moirtgage,  under  a  con- 
tract of  guaranty,  whereby  the  mortgagee 
agreed  that  at  the  maturity  of  the  mort- 
gage indebtedness  he  would  at  once  collect 
the  same  by  a  foreclosure  of  the  mortgage, 
is  released  from  liability  by  the  delay  of  the 
mortgagee  for  nearly  four  yeara  to  resort 
to  a  foreclosure  of  the  mortgage.  (Bonche 
V.  Louttit,  lot  Cal.  230.) 

2.  An  action  to  enforce  sfoch  a  guaranty 
is  premature  if  brought  prior  to  the  sale  of 
the  mortgaged  premises  in  the  foreclosure 
suit.    (Bouche  v.  Ijouttit,  104  Gal.  230.) 

GUARDIAN  AD  I/ITEM. 

A  guardian  ad  litem  is  appointed  by  the 
court  in  whidi  the  aiction  Is  pendMg,  and 
his  removal  as  well  as  his  appolntmeot  is 
under  the  control  of  the  court  In  which  the 
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ease  fs  pending.  (lu  re  Hathaway,  111  Gal. 
270.) 

Order  appointing  \b  not  appealable.  See 
Appeals,  17. 

Joinder  of  in  action  for  death.  See  Neg- 
ttgeoce,  8. 

Appointment  of  for  insane  persons.  See 
Inflanlty,  YI. 

GUARDIAN  AND  WARD. 

I.  Appointment  of  Guardian;  Parent  Act- 

ing without  Appointment. 

II.  InTeetments  by  Guaidian;   Mingling  of 

Funds. 

III.  Accounting. 

1.  JuidsdictloQ  of  Probate  Gonrt;   Oita* 

tion. 

2.  Allowances    to;     What    Cbaxgeable 

With. 

3.  Settlement   between    Guardian    and 

Ward. 

GuaidlauB  ad  litem.  See  Guardian  ad 
Litem. 

Insane  persons,  guardian  of.  See  Insan- 
ity, VI. 

Knowledge  of  guardian,  effect  of  on  ward. 
See  Homesteads,  49. 

Resignation  by  guardian  who  has  been  re- 
moved, effect  of  on  rights  of.  See  Appeals, 
192. 

I.  Aippointment  of  Guardiaiu;  Parent  Acting 
without  Appointment. 

Statute  giving  guardian  right  to  letters  is 
retroactive.  Sfee  Executors  and  Adminis- 
trators, 60. 

1.  The  sui>erior  court  has  Jurisdiction  to 
appoint  guardians  of  the  persons  and  es- 
tates of  minois;  and  where  a  petition  is 
filed  by  a  person  other  than  the  parents  of 
a  minor  for  appointment  as  guardian,  and 
the  parents  are  served  with  notice  of  the 
hearing,  and  appear  thereat,  the  action  of 
the  superior  court  in  appointing  the  peti- 
tioner as  guardian  of  the  infant  is  in  the  na- 
ture of  a  judgment,  from  which  an  appeal 
may  be  taken;  and,  unless  such  ai^)eal  is 
taken  within  the  sixty  days  after  the  order 
of  appointment  is  entered.  It  becomes  final, 
and  cannot  be  collaterally  attacked  by  the 
parents  upon  habeas  corpus.  (Ex  parte  Mil- 
ler, 109  Gal.  643.) 

2.  Section  208  of  the  Civil  Code,  which 
proyides  a  mode  of  determining  the  abuse 
of  parental  authority,  is  not  a  limitation 
upon  the  Jurisdiction  conferred  by  the  con- 
stitution upon  the  superior  court,  nor  upon 
the  exercise  of  that  Jurisdiction  authorized 
by  section  243  of  the  Civil  Code.  (Ex  parte 
Miller,  109  Oal.  643.) 

3.  The  case  of  In  re  Hunt,  103  Oal.  355, 
is  limited  as  an  authority  to  a  case  where 
the  custody  of  the  children  is  taken  from 
the  psirents  without  notice  and  hearing, 
find  is  not  an  authority  against  the  Juris- 
diction of  the  superior  court  to  appoint  a 
guardian  other  than  the  parents,  where  the 
parents  are  served  with  notice,  and  have  an 
opportunity  for  hearing  and  appeal.  (Ex 
parte  Miller,  109  Oal.  643.) 

4.  Where  the   mother  of  minor  children 


has  acted  in  good  faith  for  their  benefit 
without  letters  of  guardianship,  she  is 
chargeable  in  equity  as  a  quasi  guardian,  or 
trustee  of  their  estates,  and  an  aoeounting 
and  .settlement  of  such  trust,  after  the  issu- 
ance of  letters  of  guardianship,  is  in  the 
nature  of  an  accounting  in  equity,  to  be  de- 
termined upon  equitable  principles;  and 
the  court  has  Jurisdiction  in  such  account- 
ing to  allow  reasonable  and  proper  credits 
to  her  for  maintenance  of  the  minor  ahil- 
dren,  and  for  expenditures  incurred  on  their 
account,  prior  to  the  letters  of  guardianship. 
(Estates  of  Beisel,  110  <3al.  267.) 

Parent  acting  as  guardian  without  ap- 
pointment, accounting  by  and  allowances 
to.    See  post,  8,  III,  2. 

II.  Investments  by  Guardian;    Mingling  of 

Funds. 

5.  Where  a  guardian  made  a  loan  of  a 
portion  of  his  ward*s  funds  upon  a  mort- 
gage of  real  and  personal  property  taken 
in  his  own  name,  but  in  good  faith  for  the 
benefit  of  the  ward,  and  a  portion  of  the 
loan  was  lost  by  depreciation  in  value  of 
the  property,  without  any  finding  that  the 
guardian  was  guilty  of  negligence,  or  of 
facts  from  which  negligence  can  be  in- 
ferred, he  is,  if  chargeable  at  all  with  the 
principal  of  the  debt  lost  by  the  loan,  not 
chargeable  with  any  Interest  thereon.  (Es- 
tate of  Cousins,  111  Cal.  441.) 

6.  Where  land  upon  which  the  ward  re- 
sided with  his  parents  was  purch,'\sed  by 
the  guardian  in  good  faith  for  the  supposed 
benefit  of  the  ward,  at  the  request  of  his 
parents,  but  the  ward  refused  to  ratify  and 
dlsaflSrmed  the  purchase,  the  guardian  is 
not  chargeable  with  compound  interest  on 
the  amount  of  the  investment.  (Estate  of 
Cousins,  111  CJal.  441.) 

7.  The  limit  of  liability  of  a  guardian  for 
commingling  the  funds  of  his  ward  with  his 
own,  and  for  their  use  in  nis  own  business, 
where  it  is  not  shown  that  a  larger  pro(flt 
was  realized  therefrom,  is  the  return  of 
the  principal  with  legal  Interest  thereon,  com- 
pounded annually;  axvd  It  is  error  to  charge 
the  guardian  upon  settlement  of  his  ac- 
count, more  than  the  legal  rate  of  interest, 
compounded  annually,  upon  the  gxtraod 
that  such  higher  rate  is  a  current  oonven- 
faional  rate  of  interest  usually  charged  on 
money  loaned.  In  the  absence  of  any  show- 
ing that  he  could  have  loaned  the  money  at 
such  rate,  or  had  been  benefited  to  that  ex- 
tent fK>m  his  use  of  the  funds.  (Estate  of 
Cousins,  111  Cal.  441.) 

III.  Aeoountlng. 
1.  Jurisdiction  of  Probate  Court;    CI;tatIon. 

8.  Where  the  accounts  of  the  mother  as 
quasi  guardian  of  the  children  prior  to  the 
letters  of  guardianship  are  settled  in  ifbe 
probate  court,  and  all  objections  to  its  Juo> 
Isdiction  are  expressly  waived  at  the  hear- 
ing, although  the  account  was  entitled  in 
ttie  matter  of  the  guardianship  of  the  es- 
tates of  the  minors,  the  accounting  is  in  its 
nature    an    accounting    in    equity    by    the 
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mother  of  the  minors  aa  tni«tee  of  their 
estates,  and  will  be  upheld  and  treated  as 
sach  upon  appeal  (Itotatee  of  Beisel,  110 
Gal.  267.) 

9.  Under  sections  412,  1709,  1789  and  1808, 
of  the  Code  of  Civil  Pwxcedure,  a  citation  to 
a  guardian,  residing  without  the  state,  to 
piresent  his  account  for  settlement,  may  be 
served  by  publication,  in  the  nuuiner  re- 
quired for  the  service  of  summons  in  a  civil 
action;  and  upon  such  servioe  being  made, 
and  after  the  failure  of  the  guardian  to  file 
hia  account,  the  court  may  cause  it  to  be 
made  up,  audited,  and  settled  upon  such 
evidence  as  may  be  adduced  on  behalf  of 
the  ward,  and  may  refer  it  to  some  proper 
person  to  state  it  And  a  settlement  so 
made  Is  binding  on  the  sureties  of  the  guar- 
dian.   (Trumpler  v.  Gotten,   109  Cal.  250.) 

10.  A  guardian  who  receives  his  appoint- 
ment under  a  la^w  which  prescribes  that  no- 
tice may  be  served  by  piublieation  is  to  be 
regarded  as  assenting  iu  advance  that  upon 
leaving  the  state  service  may  be  made  upon 
him  by  publication.      (Trumpler  v.  Oottoin, 

109  Cal.  250.) 

11.  Under  section  1773  of  the  Code  of 
Glvll  Procedure,  an  ai^lication  to  compel  a 
g!uardlan  to  render  an  axx*ouut  of  the  estate 
of  his  ward  may  be  made  by  any  person. 
It  is  not  necessary  tor  such  applicant  to 
have  an  interest  in  the  estate.  (Trumpler 
V.  (Cotton,  109  OaL  260.) 

2.  Allowances  to;    What  Chargeable  with. 
Allowance  for  support  of  Infant.    See  In- 
fancy, 3. 

Allowances  to  parent  acting  as  guardian 
without  appointment.    See  ante,  4. 

12.  The  amount  of  an  allowance  for  main- 
tenance of  minor  children  is  in  the  discre- 
tion of  the  court,  and  will  not  be  disturbed 
upon  appeal  where  no  abuse  of  discretion 
appears.    (Estates  of  Beisel,  110  Cal.  267.) 

13.  ThQ  fact  that  there  was  an  allowance 
during  the  existence  of  a  legal  guardian- 
ship, out  of  the  money  in  the  hands  of  the 
guardian,  for  the  support  of  the  minor  chil- 
dren by  the  mother,  does  not  preclude  a 
further  allowance  to  her  upon  an  account- 
ing by  her  of  her  trust  during  the  preceding 
years  in  which  she  is  charged  with  the  prin- 
cipal sum  received  by  her  as  the  children's 
share  of  the  estate  of  their  decelased  father, 
with   Interest  thereon.    (BstaJtes  of  Beisel, 

110  Cal.  267.) 

14.  In  the  accounting  and  settlement  of 
a  voluntary  trust  with  the  mother  as  quasi 
guardian  of  minor  children,  the  expendi- 
tures made  by  her  for  the  benefit  of  the  chil- 
dren must  be  deemed  in  equity  as  having 
been  made  out  of  their  funds,  and  as  con- 
stituting an  equitable  offset  to  the  liability 
of  the  trustee  who  could  not  plead  the  stat- 
ute of  limitations  in  defense  to  the  liabil- 
ity; and  it  cannot  be  objected  that  an  al- 
lowance for  their  maintenance  and  for  ex- 
penditures Incurred  for  them  prior  to  letters 
of  guardianship  Is  barred  by  the  statute  of 
limitations.  (Estates  of  Beisel,  110  Oal. 
267.) 


15.  Where  the  minors  are  cxedited  in  the 
account  of  the  quasi  guardianship  with  tbetar 
full  share  of  the  rents  of  real  estate  be- 
longing to  them,  they  are  Justly  chargeable 
with  their  proportion  of  the  expenditures 
incuired  by  their  mother.  In  good  faith,  in 
the  improvement  of  the  property,  and  in 
the  payment  of  necessary  expense  for  taxes. 
ii^uirantoe,  and  repains.  (E3states  of  Beiieel, 
110  Osl.  267.) 

16.  The  allowance  of  a  reasonable  amount 
of  attorney's  fees  to  the  mother  of  the  chil- 
dren is  within  the  discretion  of  the  court 
(Estates  of  Beieel,  110  Cal.  267.) 

17.  In  the  settlement  of  the  accounts  of 
the  mother  with  the  minors  each  minor 
should  be  credited  with  his  share  of  the 
principal  of  the  moneys  received  by  the 
mother,  and  Intereat  thereon,  and  also  with 
his  share  of  the  proceeds  of  the  sale  of  per- 
sonal property,  and  of  the  rents  of  tbe  real 
estate,  and  the  mother  should  be  credited 
with  the  share  of  each  minor  in  the  ^whole 
expense  Incurred  by  her  in  respect  of  his 
proportionart;e  share,  and  with  his  sSiare 
of  the  allowance  made  by  the  court  for  the 
support  of  the  minors,  both  prior  and  sub- 
sequent to  the  guardianship,  and  with  his 
proper  share'  of  attorney's  fees  allowed  by 
the  court,  and  she  should  also  be  credited 
with  the  sum  paid  to  the  guardian  of  c^ch 
minor  on  account  of  prooeeds  of  ttie  sale 
of  the  house  and.  lot  in  which  she  had  in- 
vested the  funds  of  the  mimoiB,  and  any 
payments  made  by  her  to  the  estate  of  the 
minors.    (Estates  of  Beisel,  110  Cal.  267.) 

18.  Where  the  estate  of  a  decedent  was 
distributed  one-half  to  his  widow,  and  the 
other  half  to  the  three  minor  children,  and 
the  widow,  as  mother  of  the  minor  ahildren, 
without  letters  of  guardianship,  took  charge 
of  the  persons  and  estates  of  the  minors, 
and  with  the  money  belonging  to  the  minors 
purchased  real  estate  for  their  benefit  in 
good  faith,  which  was  afterward  sold  at 
a  loss,  upon  the  settlement  of  a  srnbeequent 
legal  guardianship  of  two  of  the  minor  chil- 
dren, the  other  child  being  an  adult  daugh- 
ter, for  whom  no  guardian  was  ever  ap- 
pointed, and  who  had  become  of  age  be- 
fore the  i>roperty  was  sold,  and  who  had 
brought  an  action  for  partition  and  pro- 
cuired  the  sale  thereof,  and  voluntarily  ac- 
cepted her  share  of  the  proceeds  of  the  aale, 
and  who  was  not  a  formal  party  to  the  a^c- 
oountlng  with  the  two  minor  children, 
should  not  be  Included  In  the  accounting 
with  them,  and  any  accounting  had  w^lth 
her  should  be  settled  upon  a  different  basis 
from  the  accounting  with  them,  she  not  be- 
ing entitled  to  be  credited,  as  are  the 
minors,  with  one-third  of  the  original  sum 
received  from  the  estate  of  their  father 
with  interest  thereon,  but  only  with  her 
one-third  of  the  proceeds  of  the  sale;  and 
no  items  of  credit  or  charges  to  her  should 
appear  in  the  accounting  with  the  minor 
children.    (Bstntes  of  Beisel,  110  Oal.  267.) 

Guardian  is  not  chargeable  with  interest, 
when.    See  ante,  5. 

Guardian  Is  not  chargeable  with  com- 
pound Interest,  when.    See  ante,  6. 
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Guardian  mingUng  funds,  liability  of  for 
interest.    See  ante,  7. 

3.  Settlement  Between  Gnardlan  and  Ward. 

19.  A  note  and  mofrtgage  given  by  a  gen- 
eral guardian  to  his  ward,  for  money  whlcb 
was  the  pnoperty  of  tbe  ward  and  for  which 
the  guardian  was  responsible,  are  founded 
upon  a  sufficient  oonsideFatton,  and  the  fact 
that  the  guardian  had  pfreyiously  glyen  a 
bond  is  immaterial.  (Jennings  v.  Jennings, 
104  CaL  160.) 

20.  It  is  not  necessary  to  the  validity  of 
such  note  and  mortgage  that  the  amount  of 
the  indebtedness  due  from  the  guardian  to 
his  ward  should  have  been  fixed  and  de- 
termined by  any  court.  (Jenudiiigs  ▼.  Jen- 
nings, 104  Gal.  160.) 

21.  The  recording  of  such  moitgage  by  the 
guardian  and  tbe  deliyery  of  it  and  the  note 
secured  thereby  to  tbe  mother  of  the  ward, 
for  his  benefit,  constitutes  a  sufficient  de- 
liyery.   (Jennings  y.  Jennings,  104  Gal.  160.) 

22.  The  attempt  by  the  guardian  to  satis- 
fy madti  nuwtgage  on  the  records,  without 
any  authority  of  court,  and  without  the 
payment  of  the  indebtedness,  is  yold  and 
ineffectual,  as  against  a  subseQuent  mort- 
gagee claiming  under  the  guardian.  (Jen- 
nings y.  Jennings,  104  Gal.  160.) 

HABBAS  (X>RPUS. 

Refusal  to  allow  jury  not  reyiewed  on. 
See  Jury  and  Jurors,  7. 

Findings,  conclusiyeness  on.  See  Gon- 
tempt,  G. 

Denial  of  right  to  Jury  trial  is  ground  of. 
See  Jury  and  Jurors,  6. 

1.  A  petition  for  habeas  corpus  must  be 
yerified,  and  must  allege  faicts  showing  an 
Illegal  imprisonment  as  distinguished  from  a 
statement  of  a  conclusion  from  the  flacts; 
and  when  tbe  ground  of  tbe  petition  Is, 
that  the  prisoner  has  been  committed  with- 
out reasonable  or  probaible  cause,  it  must 
set  out  wihfett  the  eyidence  on  the  examina- 
tion was  In  such  form  that  perjury  may  be 
assigned  on  fialse  allegations.  (Ex  parte 
Buckley,  106  Gal.  128.) 

2.  Where  the  complaint  under  which  a 
prisoner  is  held  does  not  state  a  public  of- 
fense he  is  entitled  to  his  discharge  upon 
habeas  corpus;  but  where  the  complaint 
states  a  public  offense  the  prisoner  must  be 
remanded.    (Bx  parte  Maier,  108  Gal.  476.) 

3.  Where  the  eyidence  produced  upon  the 
examination  shows  that  the  offense  charged 
has  been  committed,  and  it  cannot  be  enJd 
that  it  was  Insufficient  to  warrant  the  com- 
mitting magistrate  in  holding  the  petitioner 
to  answer,  he  will  be  remanded  upon  habeas 
corpus.    (Bx  parte  Buckley,  106  Ofel.  123.) 

HABENDUM. 
See  Deeds,  22. 

HALF  BLGOD. 
See  Estates  of  Deceased  Persoos,  66. 


HANDWRITING. 

The  testimony  of  a  witness  in  relation  to 
certain  receipts  purporting  to  haye  been 
signed  by  the  defendant,  to  the  effect  that 
he  was  fajniliar  with  his  hanidwriting,  and 
that  he  thought  it  was  his  handwrltiiig,  but 
that  he  did  uiot  see  him  sign  them,  and 
would  not  swear  that  it  was  his  handwrit* 
ing,  is  sufficient  to  permit  the  receipts  to  be 
put  in  eyidence.  (Peopto  y.  Bidleman,  104 
GeJ.  608.) 

HARBGB  OOMMISSIONERS. 

Oontract  for  furnishing  materials,  con- 
struction of.    See  Gontracts,  26,  et  seq. 

Wharyes,  breaking  of,  liability  of  state. 
See  State,  6,  6. 

Power  to  remoye  tor  negligence.  See  Offi- 
ces and  Officers,  28. 

The  San  Francisco  depot  act  of  1881  was 
not  intended  to  confer  any  addltlonial  power 
upon  the  harbor  commissioners,  except  the 
single  one  of  enabling  them  to  anticipate 
their  reyenues,  and  to  create  an  indebted- 
ness for  the  building  of  sudh  depot,  which 
the  board,  by  reason  of  the  restrictions  of 
sections  2526  and  2527  of  the  Political  Gode, 
did  not  theretofore  possess;  and  the  provi- 
sion of  the  act,  that tlie  commissioners  should 
construct  such  depot  "in  the  manner  and 
method  authorized  by  law,"  refers  to  the 
proyislon  of  the  Political  Ck)de  goyerning 
the  harbor  commissioners,  and  not  to  the 
geneml  public  buildings  act  of  the  state. 
(Batemau  y.  Golgan,  111   Oal.  680.) 

HEARING. 

On  appeal.    Bee  Appeals,  XI. 

New  trial,  motion  for,  hearing  of.  Bee 
New  Trial,  IV. 

Motion  for  change  of  yenue,  hearing  of« 
See  Venue,  II,  2. 

Probate  of  wills,  hearing  of.    See  WHls, 

vn,  1. 

HEARSAY. 
See  Evidence,  VI. 
Ehrldence  as  to  insanity.    See  Ijunnity,  10. 

HEIRB. 

Title  and  rights  of.  See  Estates  of  De- 
ceased Persons,  V. 

Bar  of  ancestor  bars  hebrs.  Bee  Btatofce 
of  Limitations,  0. 

Meaning  of.  See  Homesteads,  37;  NegU- 
genoe,  7. 

Expeetanciee,  assignment  and  release  of. 
See  Expectancies,  2. 

Husband  is  heir  to  wife.  See  Husband 
and  Wife,  14;  Insurance,  50. 

HIGH  8GHOOLS. 
See  Schools,  III. 

HIGHWAYS. 
I.  How  Acquired;  Finding  as  to. 
II.  Public  Lands,  Highway  Oyer. 

III.  Private  Roads. 

IV.  Boundaries  and  Description;  Encroach- 

ments ux>on. 
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y.  Excayatioiiis  in;  ObetitKitions  upon. 

Yl.  Abandonment,  Vacation,  or  Altekration; 
State  Acquiring  Title  to. 

StreetR.    See    Streets. 
Bridgee.    See   Bridges. 

I.  How  Acquired;  Finding  as  to. 

Erroneous  decision  by  supervisoi's  In  lay- 
ing out  not  reviewed.    See  Certiorari,  8. 

Oertiorari  to  review  proceedings,  return 
cannot  be  amended,  when.  See  Certiorari,  12. 

Private  road,  how  acquired.    See  poet,  III. 

1.  A  way,  originally  inrteuded  for  and  used 
as  a  racetrack,  which  is  connected  at  each 
end  with  public  roads,  and  which  has  been 
uninterruptedly  used  by  the  public  as  a 
road  for  twelve  or  fourteen  years.  Is  a  pub- 
lic highway.  (Bequette  v.  Patterson,  104 
Cal.  282.) 

2.  The  provision  of  section  2619  of  the  Polit- 
ical Code,  as  it  originally  stood  June  1,  1873, 
providing  that  "all  roads  used  as  such  for  a 
period  of  five  years  are  highways,"  was 
superseded  and  repealed  by  the  amendment 
of  March  30,  1874,  although  the  amendatory 
act  was  made  applicable  to  certain  counties 
only,  ajid  the  original  section  could  not, 
after  the  diate  of  that  amendment,  be  in- 
voiced as  an  authority  for  the  creation  of  a 
highway  by  mere  user  in  any  county  of  the 
state.  (Gloster  v.  Wade,  78  Cal.  407,  over- 
ruled; Huffman  v.  Hall,  102  Cal.  26.) 

3.  Where  a  road  has  not  been  laid  out  as 
such  by  the  public,  it  cannot  be  held  to  be  a 
public  highway  by  virtue  of  section  2618  of 
the  code,  unless  it  is  shown  to  have  been 
dedicated  or  aJbandoned  to  the  public  by  the 
owner  of  the  land;  and  an  offer  to 
prove  its  use  by  tite  public  for  the  pe- 
riod of  five  yeiars,  accompanied  by  a  state- 
ment of  the  party  offering  the  evidence 
tliat  he  did  not  expect  to  prove  any  inten- 
tion on  the  part  of  the  owner  of  the  land 
to  dedicate  the  land  as  a  public  highway, 
except  by  proving  its  use  by  the  public,  Is 
properly  excluded.  (Huffman  v.  Hall,  102 
Onl.  26.) 

4.  The  use  of  a  strip  of  land  as  a  high- 
way for  a  period  less  than  three  years  prior 
to  the  repeal  of  section  2619  of  the  Politl- 
cail  Code,  which  was  repealed  Mardi  30, 
1874,  is  not  sufficient  to  show  the  existence 
of  a  public  highway.  (Cooper  v.  Monterey 
County,  104  Oal.  487.) 

5.  A  finding  that  the  road  in  question 
*'now  is,  and  was  at  all  times  mentioned  in 
plainrtiflTs  complaint,  and  for  more  than 
twenty  years  last  past  has  been,  a  pobllc 
road  or  highway,  used  and  treated  as  such 
by  the  road  officers  of  Plaicer  county,  and 
duly  constructed  as  such  in  the  manner  re- 
quired by  law."  is  not  a  finding  of  a  mere 
conclusion  of  law.  (Bequette  v.  Patterson. 
104  Oal.  282.) 

6.  The  fact  that  the  bond  accompajiying 
the  petition  for  the  opening  of  the  road  was 
defective,  and  that  the  signers  did  not  Juis- 
tify  as  r*»nu1rpd  by  law,  does  mvt  deprive 
the  board  of  supervisors  of  JiuiTlsdiction  to 
appoint  viewers  and  to  order  the  road  laid 


out  and  opened.    (Hopkliis  v.  Oontm  Oovta 

Counity,  106  Cal.  566.) 

Bond  on  petitloai  for  private  roads.  See 
post,  HI. 

Boind  substantial  in  form  is  necessary  be- 
fore jurisdiction  attaches.    See  post.   III. 

7.  Where  the  order  approving  the  report 
of  the  viewers  and  declaring  tbe  road  a  pub- 
lic highway  provides  that  whenever.  In  the 
opinion  of  the  boand,  the  finwncial  condition 
of  the  districts  will  warrant,  the  county  will 
pay  for  fencing  the  road,  and  such  parties 
as  may  ha^e  fenced  part  of  the  road  at 
their  own  expense,  may  then  be  reimburoed 
therefor  in  aocoidance  with  the  report  of 
the  viewers,  those  who  have  incurred  the 
expense  of  fencing  are  entitled  to  maintain 
an  action  against  the  county  for  relmiburse- 
ment  of  the  same  as  soon  as  the  financial 
condition  of  the  distriet  is  such  as  to  war- 
ranrt  it.  (Hopkins  v.  Contra  Costa  County^ 
106  Cal.  566.) 

8.  In  an  action  by  a  counity  to  oondeonn  a 
right  of  way  for  a  public  highway  over  the 
lands  of  defendant,  by  a  route  determined 
upon  by  the  board  of  9ui.>ervlBor8  upon  ap- 
proving the  report  of  viewers  of  the  road, 
affiimative  matter  in  the  answer  setting  op 
a  petition  fbr  a  road  over  a  different  route 
upon  which  other  viewers  had  reported  fav- 
oiubly,  but  which  the  board  of  supervisors 
had  rejected  and  refused  to  grant  the  prayer 
of  the  petition,  and  that  the  route  so  i»eti- 
tioned  for  forms  a  more  direct  and  prac- 
ticAible  route,  and  of  cheaper  construction 
than  that  set  up  in  the  complaint,  is  insuffi- 
cient to  constitute  a  defense  to  the  action, 
and  is  properly  stricken  out.  OCounty  of 
Siskiyou  v.  GamMch,  110  Oal.  94.) 

9.  The  board  of  supervisors  has  jurisdic- 
tion to  determine  whether  a  new  road  is 
necessarj'  or  njot,  aud,  if  necessary,  over 
what  route  it  shall  be  laid  out  and  con- 
structed; and,  in  laying  out  a  public  road, 
the  board  exercises  Judicial  functions,  and 
its  order  approving  the  report  of  viewers 
cannot  be  collaterally  attaxrked  on  the 
ground  that  it  was  made  upon  Inaufflclent 
evidence.  (County  of  Siskiyou  v.  GamUcfa, 
110  Oal.  94.) 

10.  The  petition  upon  which  the  road  was 
established  by  the  supervisors  is  admisea- 
ble  in  evidence,  and  the  testimony  of  one  of 
tbe  supervisors  is  admissible  to  identify 
the  petition  as  the  one  presented  to  and 
acted  upon  by  the  board,  and,  if  it  sets  forth 
thlat  the  parties  who  signed  it  were  all  free- 
holders of  the  road  district,  and  taxaible 
therein  for  road  purpoes,  the  action  of  tbe 
board  in  establishing  the  road  is  oonclualve 
that  the  statements  in  the  petition  were 
found  to  be  true  as  to  the  qualification  of 
the  petitioners  as  against  a  collateral  attack. 
(County  of  Siskiyou  v.  Gamlich,  110  Oal. 
94.) 

Decisions  of  supervisors  on  petition,  con- 
clusiveness of.    See  post,  39. 

11.  In  an  action  to  ooudefnn  a  rig<bt  of 
way  for  a  road,  a  prima  facie  case  is  estab- 
lished by  proving  the  presentation  of  a 
regular  petition  to  the  board  of  supervison 
with  a  good  and  sufficient  bond,  the  record 
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of  the  board  sbowing  the  appointment  o>t 
viewers,  the  report  of  the  viewers  in 
proper  form  and  its  approvBl,  the  as- 
sessment of  damages,  and  the  setting 
apart  out  of  the  proper  fnjid  of  the  money 
Siwai^ed  defendant,  his  refusal  for  ten  days 
to  acceprt:  the  same,  and  the  order  to  com- 
meoce  suit  for  condemnation,  oiid,  when 
ttiese  fiacts  are  pioved,  a  moUom  for  a  no«i- 
suit  is  properly  denied.  (County  of  Slsfea- 
yoQ  T.  Gamlich,  110  Oal.  M.) 

12.  The  mere  absence  from  the  record  of 
the  board  of  supervisors  of  an  aflirmative 
linilin^  that  the  board  approved  the  bond, 
and  found  that  the  sigueira  of  the  petition 
were  freehoMers  within  the  roiad  distorlct, 
does  not  prove  that  they  did  noft  so  find; 
but  the  precnrnption  is  in  favor  <^  the  regu- 
larity of  the  action  of  the  board,  and  the 
burden  is  on  the  def  endani:  to  show  afflima- 
tively  the  contrary.  (County  of  Siskiyou  r. 
Gamlich,  110  Oal.  94.) 

13.  An  offer  of  the  defendant  to  prove  a 
shorter  and  more  practicable  route  than  the 
one  sought  to  be  condemned  is  properly  re- 
jected as  inadmissible.  (County  of  Siski- 
you V.  Gamlich,  110  OaL  04.) 

14.  Where  there  is  no  suggestion  or  claim 
that  any  of  the  signers  to  the  petition  were 
minors,  proof  of  their  a^  or  ages  before  the 
board  of  supervisors  is  not  required,  and 
testimony  as  to  whether  the  board  took  or 
heard  any  evidence  as  to  tlieir  age  or  ages 
is  properly  excluded.  (County  of  Siskiyou 
V.  (^mlich,  110  Oal.  94.) 

15.  The  supervisors  who  a«ted  upon  the 
petition  are  competent  as  witnesses  to  tes- 
tify as  to  the  damages  sustained  by  the  de- 
fendant, and  their  testimony  cannot  be 
rejected  upon  the  ground  that  their  records 
nare  the  best  evidence  of  their  determination 
as  to  damages.  (Ooonty  of  Siskiyou  v. 
Oamllch,  110  Oal.  94.) 

Description  and  boundarieR.    See  post.  III. 

II.  Ptibllc  Lands.  Hlgliwuys  Over. 

Law  allowing  over  public  domain.  Judi- 
cial notice  of.    See  Judicial  Notice,  14. 

16.  The  act  of  Congress  of  1866  granted 
the  right  of  way  for  highways  over  public 
lands  not  reserved  for  publie  uses,  and  a 
patent  from  the  United  States  Is  taken  sub- 
ject to  the  easement  of  such  highways. 
(Bequette  v.  Patterson,  104  Oal.  282.) 

III.  Private  Roads. 

17.  A  condeimnation  proceeding  may  be 
maintained  In  the  nanve  of  the  conn^  to 
open  a  private  road.  (LaKe  County  v.  All- 
man,  102  Oal.  482.) 

18.  The  condemnation  pi^oceedlDgs  are  suf- 
tlcient,  where  the  statement  in  the  complaint 
of  the  lan'd  sought  to  be  taken,  together 
with  the  name  filed,  constitute  a  sufficient 
description  of  8u<3h  land,  and  where  the 
flndlD«:s  show  that  the  public  interests  de- 
maml  and  require  that  the  road  be  estab- 
lished, and  the  damages  are  found  with  suf- 
ficient particularity,  and  no  defect  appears 
In  any  material  matter.  (Lake  County  v. 
Allman,  102  Oal.  482.) 
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19.  The  board  of  supervisors  has  no 
power  to  create  a  private  road,  or  take  any 
step  therein,  until  a  petition  is  filed,  which 
petition  In  form  must  be  in  substantial  com- 
pUanoe  with  the  requirements  of  the  stat- 
ute.  (Oeary  v.  Board  of  Supervisors,  107 
Cal.  630.) 

20.  A  petition  for  a  private  road  should 
regularly  be  signed  by  the  party  who  Is 
diirectly  benefited  by  the  laying  out  of  the 
road,  ((ieary  v.  Board  of  Supervisor,  107 
Cal.  530.) 

21.  A  bond  must  acoonvpany  the  petition, 
and  it  is  only  when  the  petition,  and  bond 
are  presented  to  the  board  of  supervisofs 
that  power  is  vested  in  them  to  take  affirm- 
ative action;  and  a  bond  in  substantial  ooan- 
pliance  with  the  statute  is  as  necessary  to 
vest  the  board  with  jurisdiction  to  aot  a« 
is  a  petition  in  substantial  compliance  with 
the  statute.  (Geary  v.  Board  of  Supervl* 
sors,  107  Oal.  530.) 

22.  A  bond  which  appears  upon  its  faoe  td 
be  given  upon  a  petition  for  a  private  road  by 
a  party  who  is  not  a  signer  to  the  petition, 
and  which  in  no  way  refers  to  the  petition, 
upon  which  the  proceedings  were  inaugu- 
rated, is  whoUy  void  as  a  bond  to  support 
the  petition,  and  does  not  give  the  board  of 
supervisors  Jurisdiction  of  the  proceedings. 
(GJeary  v.  Board  of  Supervisors,  107  Gal.  530.) 

23.  A  bond  supporting  a  petition  for  a  pri- 
vate road,  which  omits  the  oondition  pro- 
vided for  In  section 2G02  of  the  Political  Code, 
that  the  bondsmen  will  pay  to  the  pennon 
over  whose  laud  said  road  is  sought  to  be 
opened  his  necessary  costs  and  disburse- 
ments Id  contesting  the  opening  of  the  road 
in  case  the  petition  be  not  granted  and  the 
road  finally  not  opened  is  fatally  defective. 
(Geary  v.  Board  of  Supervisors,  107  OaL 
53U.) 

IV.  Boundaries  and  Descrlpti<>n;  Ehicroach- 

ments  Upon. 

24.  Where  the  right  of  the  public  is  ac- 
quired by  user  the  boundaries  of  the  road 
are  generally  ascertained  by  user;  but 
where  there  is  a  statute  fixing  the  width  of 
all  highways  a  dedication  will  be  presumed 
to  be  of  the  width  fixed  by  the  statute,  and 
where  a  discretion  is  given  to  officers  to 
determine  the  width  of  a  highway  such  dis- 
cretion will  not  be  interfered  with,  except 
in  cases  of  fraud  or  oppression.  (People  ▼. 
County  of  ^larin,  103  Oal.  223.) 

25.  Where  an  order  establi«ftiing  a  public 
highway  does  not  puzport  to  declare  anj 
particular  deaciibed  proposed  line  of  road 
a  public  highway,  but  deckires  the  road  le* 
ported  by  the  viewers  a  public  highway, 
and  the  report  of  the  viewers  merely  de^ 
scribes  the  termini  of  the  road,  and  refers  to 
It  as  the  "Blam  Route."  the  descriptions 
are  too  general  and  indefinite  to  establish 
the  existence  of  a  public  highway.    (People 

V.  Whltaker.  101  Cal.  597.) 

26.  In  case  of  encroachmeint  upon  a  high- 
way, where  the  simple  question  is,  whether 
it  Is  in  fact  a  highway,  no  question  is  In- 
volved as  to  Its  width,  and  an  objection  tha;t 
it  is  not  shown  to  have  a  specified  width  Is 
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without  force.    (People  y.  County  of  Mailn, 
103  Gal.  228.) 

V.  Excavatioufi  in;  Obstructions  iUK>n. 

Priy&te  action  will  lie  to  abate  niiiJ- 
sance  on,  when.    See  Nulflanoes,  6. 

27.  A  complaint  stating  that  a  pit  was  dug 
in  the  sidewalk  of  a  highway  by  the  defend- 
ant at  a  certain  date,  and  that  the  same  was 
left  without  protection,  barriere,  or  lights, 
to  warn  perBons  of  danger,  and  alleging  that 
the  injury  to  the  plaintiff  occurred  on  a  sub- 
sequent date,  but  not  stating  that  at  ttie 
time  of  th^  alleged  acddenit  the  pit  was  not 
piDperly  protected  and  guarded  with  bar- 
riers and  lights  aaffidient  to  apprise  of  dan- 
ger persons  traveling  on  the  highway  or 
sidewalk,  is  subject  to  a  demurrer  for  un- 
certainty in  not  specifically  alleging  the 
unguarded  condition  of  the  excavation  at 
tihe  time  of  the  accident.  (CJotter  v.  Lind- 
ga-en,  106  Cal.  602.) 

28.  The  owner  of  the  fee  in  the  land  over 
which  a  public  highway  passes  has  dd  light 
to  obstruct  it.  (Bequette  v.  Patterson,  104 
Cal.  282.) 

29.  Au  action  to  remote  and  abate  an  ob- 
struction upon  a  public  highway  is  properly 
brought  in  the  name  of  the  road  commis- 
sioner.   (Hall  V.  Kaufman,  106  Gal.  451.) 

30.  A  person  who  is  not  the  road  overseer, 
but  who  acts  by  the  direction  of  the  board 
of  supervisors,  may  lawfully  remove  an  ille- 
gal obstructJon  from  a  public  hlgh>way. 
(Bequette  v.  Pattereon,  104  Gal.  282.) 

Placing  of  gates  across  highway,  effect  of. 
See  post,  82. 

VI.  Abandonment,  Vacation,  or  Alteration 
of;  State  Acquiring  Title  to. 

31.  The  grantees  of  the  lots  may  lose  or 
surrender  the  easement  created  for  tJiem, 
and  the  public  can  also  abandon  or  discon- 
tinue a  highway  after  its  dedication  has 
become  complete.  (CHty  and  Ck>unty  of  San 
Francisco  v.  Burr,  108  Oal.  460.) 

32.  The  right  of  the  public  in  a  highway 
is  not  lost  by  the  act  of  the  owner  of  the 
land  in  placing  gates  across  it,  after  ask- 
ing permission  so  to  do  of  a  member  of  the 
board  of  supervisors,  nor  by  the  payment 
by  him,  for  more  than  five  years,  of  the 
taxes  assessed  on  the  entire  tract  of  land 
thvough  which  the  road  ran.  (Schwerdtle 
V.  Placer  County,  108  Cal.  589.) 

83.  The  authority  to  close  up  and  alter  I>ub 
lie  highways  outsfde  of  municipalities  Is 
conferred  ux>on  the  board  of  supervisors  of 
the  several  counties  of  the  state,  and  can 
only  be  exercised  through  the  instrumental- 
ities and  in  the  mode  prescribed  by  law. 
(People  V.  County  of  Marin,  103  Oal.  223.) 

34.  No  power  is  jriven  either  by  our  con- 
stitution or  laws  to  the  board  of  prison  direc- 
tors to  abolish  public  highways,  and  they 
cannot  Initerdlct  public  travel  thereon,  or 
Interfere  therewith  by  gates  and  obstruc- 
tions, upon  the  ground  that  the  highway 
may  afford  opportunities  to  facilitate  the 
esmjpe  of  prisoners;  and  the  fact  that  the 
state  owns  the  pi  ere  of  land  over  which  the 
public  highway  extends  does  not  authorize 


it   to   divest  the   easement   of  the   public 
(People  V.  County  of  Marin,  103  Gal.  228.) 

35.  The  creation  of  highways  by  use,  or 
under  the  statute,  creates  an  easement  tot 
the  benefit  of  the  public  for  soch  time  offdy 
as  the  public  necessities  and  convenience 
rany  require,  and  creaites  no  covenant  or 
obligation  In  favor  of  an  abutter  that  *t 
shall  always  exist;  and  an  abutter  must  be 
held  to  have  acquired  and  improved  his 
property  tn  view  of  the  fact,  tha.t  the  sitat- 
utes  which  provide  Dor  the  estabUshment 
and  maintenance  of  highways  also  provide 
for  vacating  the  same.  (Levee  District  No. 
9  V.  Farmer,  101  Oal.  178.) 

36.  The  pubHc  use  ceases  upon  vacation 
of  the  highway,  and  an  inquiry  to  an  abutting 
owner  coosequeot  upon  such  ending  of  the 
use  cannot  be  held  to  be  a  taking  or  dam- 
aging for  a  public  use,  bat  such  injury  if 
daonnum  absque  injuria.  (Levee  DlaMct 
No.  9  V.  Fanner,  101  OaL  178.) 

37.  The  rights  of  abutting  owners  iipon  a 
public  road  which  lias  not  been  dedicated 
by  the  owners  of  the  land,  and  in  respect 
to  which  tbere  are  no  oontmct  rlglitB,  or 
trust  obligation  of  the  public,  are  not  sncb 
property  as  under  the  constitution  most  be 
paid  for  upon  vacation  of  the  public  load, 
and  the  provisions  of  the  Political  Oode 
conferring  power  upon  the  board  of  super- 
visors to  vacate  public  roads  aze  not  uncon- 
stitutional, because  not  authorising  ttie 
board  to  assess  tibie  damages  caused  tbereby 
to  abutting  owners,  nor  to  provide  for  com- 
pensation to  them.  (Levee  District  No.  9  t. 
Farmer,  101  Oal.  178.) 

38.  Where  a  petition  for  the  estabUshment 
of  a  new  line  of  road,  and  the  vacation  of  a 
portion  of  an  old  road  about  two  miles  in 
length,  was  signed  by  the  required  nunit>^ 
of  qualified  persons,  and  the  descrlptloa  of 
the  road  sought  to  be  established  and  the 
one  to  be  vacated  was  definite,  and  did  not 
show  that  they  were  disoonneoted  matteta 
which  ought  not  to  be  or  could  not  be  Jointed 
in  the  same  proceeding,  and  the  surveys  and 
descriptions  of  the  new  road  and  the  old  road 
show  that  the  new  roiad  Is  but  an  alteration 
of  the  old,  making  a  portion  of  the  old  road 
unnecessary,  and  that  the  divergence  Is  In 
no  place  considerable,  the  boeid  of  supi*r- 
vlsors  have  Jurisdiction  to  make  an  order 
for  laying  oat  and  establishing  the  new  n>ad 
and  vacating  part  ot  the  old  road.    (Levee 
District  No.  9  v.  Farmer,  101  Cal.  178.) 

39.  As  to  all  facts  tending  to  show  whether 
the  power  of  the  board  ought  or  ought  not 
to  be  exercised,  either  by  granting  or  deny- 
ing the  petition  In  whole  or  In  part,  the 
board  exercises  Judicial  functions,  and  Its 
Judgments  are  final,  and  cannot  be  attacked 
collaterally,  but  may  be  reviewed  upon  cer- 
tiorari, where  the  Jurisdiction  of  the  board 
has  been  exceeded.  (lievee  District  No.  9 
V.  Farmer.  101  Oal.  178.) 

40.  Upon  acquisition  of  land  by  the  state 
over  which  a  highway  has  been  located  the 
easement  of  the  highway  Is  not  merged  In 
the  estate  which  the  state  has  acquired  to 
the  land.  (People  v.  County  of  Marin,  108 
Cal.  223.) 
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41.  The  eaaem^iit  whloih  may  be  held  by 
the  Btate  in  any  highway  ia  beU  aa  the  rep- 
reseotatiye  of  the  people,  and  in  trovt,  to 
enable  the  people  to  paae  and  repass  at  will, 
and  is  not  held  in  the  same  ri^rht  aa  the 
tk&e  of  the  atate  to  laoids  which  it  has  par- 
chaaed.  (People  v.  County  of  Marin,  106 
GaL  223.) 

42.  In  fltrietness  all  public  highways  be- 
long to  the  state,  which  holds  them  for  pub- 
lic use,  subject  to  legislative  control,  and 
the  statute  which  provides  that  a  road  shall 
not  be  vacated  or  cease  to  be  a  highway, 
vntU  so  ordered  by  tlie  boaxd  of  sapmisors 
is  binding  upon  the  stai^e  as  well  as  upoQ 
individuals.  (People  v.  Oouobr  of  M)srfa, 
108  OaL  228.) 

HOLDERB. 

See  Bona  Fide  Piirohasers. 
RlgbtB  of.    See  BiUs  and  Notes,  VIII. 

HOLDING  OVER. 
See  Offices  and  Offloere,  VI. 

HOLIDAYS. 

Last  day  falling  on.    See  Streets,  46. 

Where  the  last  day  of  the  month  upon 
which  an  assessment  or  premium  is  to  fall 
due  is  a  holiday,  the  assured  has  aAl  of  the 
first  day  of  the  following  month  In  which 
to  mabe  the  payment;  and  if  the  insuind 
person  dies  on  that  day,  the  policy  is  not 
forfeited  for  nonpayment,  under  a  provision 
that  membership  shall  cease  upon  failure 
of  the  assured  to  make  any  payment  due 
from  him  to  the  association  at  its  maturity 
in  specified  months,  and  the  amount  of  the 
policy  may  be  recovered  by  the  assured 
from  the  life  association.  (Northey  v.  Bank- 
ers' Life  Assn.,  110  eal.  547.) 

HOLOGRAPHIC  WILLS. 
Executed  on  same  date.    See  Wills,  9. 

HOMES. 
See  Blind  Asylum;  Homesteads. 

HOMESTEADS. 

I.  Homestead  Act  is  Liberally  Oonstrued. 

II.  Who  Entitled  to  and  in  What  Property 

may  be  had. 

III.  Creation  of. 

IV.  Exemption  of. 

V.  Abandonment  and  Termination  of;  Sale 

or  Moirtigage  of. 

VI.  Effect  of  Divorce;  Setting  Apart  of  on. 
VII.  Probate  Homesteads. 

1.  Out  of  What  Property  may  be  Se- 

lecLeu. 

2.  Effect  of  Settling  Aside;  Title   to; 

Partition  or  Mortgage  of. 

3.  Anmulllng  or  Setting  Aside. 

On  publk!  lands.    See  Public  Lands,  III. 

Permission  to  use  home8tf>ad  during  life 
does  not  create  life  estate.    See  Wills,  65. 

Record  of  as  notice.  See  Regis trajtion,  8, 
et  seq. 


I.  Homestead   Act   is   Liberally   Construed. 

1.  The  homestead  law  is  remedial,  and  is  to 
be  liberally  construed  in  faror  of  the  ex- 
emption. (Quackenbush  y.  Reed,  102  Ool. 
493.) 

2.  The  statute  providing  for  and  protect- 
ing the  homestead  right  Is  to  be  construed 
strongly  In  favor  of  Its  protection,  and  the 
right  of  a  creditor  to  take  the  homestead 
on  forced  sale  will  be  strictly  limited  to 
the  instances  specified  in  the  statute.  (Bea- 
ton V.  Reld,  111  Gal.  484.) 

II.  Who  Entitled  to  and  in  Whiat  Property 

may  be  had. 

Setting  aipart  of  homestead  to  inaolvenit 
See  Bankruptcy  and  Insolvency,  IX. 

Hotel  canmot  be  set  aside  as  homestead. 
See  Bankruiptcy  and  Insoilvency,  48. 

Insanity  of  wife  cannot  afTeot  her  right 
in  homestead.    See  post,  25. 

3.  The  statute  does  not  require  a  Joint  in- 
tention of  the  husband  and  wife  to  claim 
the  premises  as  a  homestead,  but  alloiws 
either  husband  or  wife  to  make  and  file  the 
declaration;  and  this  rig<ht  cannot  be  taken 
from  either  by  the  refusal  of  the  other  to 
join  in  the  claim.  (Qnajckenbush  ▼.  Reed, 
102  Cal.  403.) 

4.  One  who  has  possession  of  land  is  owner 
as  to  all  the  world  except  the  holder  of  the 
legal  title,  and  is  entitled  to  the  benefit  of 
tlie  Homestead  Act  (Perry  v.  Ross,  104 
Cal.  15.) 

5.  The  homestead  character  of  the  prem- 
ises is  not  destroyed,  either  in  whole  or  In 
part,  by  the  fact  that  the  husband  and 
wife  use  part  of  the  bulldljng  for  doing  their 
work  as  artisans,  where  the  work  does  not 
constitute  such  a  pretentious  business  as 
to  blot  out  the  character  of  the  place  as  a 
residence  and  home,  or  to  make  the  latter 
merely  incidental  to  the  former.  (Estate  of 
Ogburn,  105  Cal.  96.) 

6.  A  homestead  cannot  be  created  upon 
land  held  in  cotenancy.  In  favor  of  one  of 
the  cotenants,  and  where  a  homestead  is 
declared  upon  land  so  held,  it  Is  invalid,  and 
cannot  become  a  nomestead  by  a  subsequent 
conveyance  from  the  ottier  cotenamt  (Ros- 
enthal V.  Merced  Bank,  110  Cal.  198.) 

7.  Where  a  declaration  of  homestead  is 
invalid  by  reason  of  a  cotenancy  existing  at 
the  time  of  the  declaration,  the  title  of 
the  husband  in  the  community  property  is 
not  thereby  affected,  and  can  be  conveyed 
by  a  deed  from  himself  akme.  without  ac- 
knowledgment (Rosenthal  y.  Merced  Bank, 
110  Oal.  198.) 

Homestead  by  one  in  possession,  effect  of 
contract  to  purchase  title.    See  i>08t,  23. 

III.  Crealion  of. 

8.  The  mode  in  which  a  homestead  Is  to 
be  created,  as  well  aa  the  legal  incidents 
which  attach  to  its  existence,  are  purely 
statutory.  (Security  Tx)an  and  Trust  0>m- 
pany  v.  Kauffman,  108  Cal.  214.) 

9.  The  question  as  to  the  existence  of  a 
homestead  depends  solely  upon  compliance 
with   the  law   authorizing   the   homestead. 
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wbich,  although  requiring  the  deelara/tlon 
to  be  recorded,  declares  that,  from  aiwl 
after  the  tillug  for  recoM  of  a  declaraticQ, 
the  husband  and  wife  shall  be  deemed  to 
hold  the  homestead  aa  joint  tenants.  (Quack- 
enbush  v.  Reed,  102  Oal.  493.) 

10.  A  declaration  of  homestead  which 
states  that  the  family  then  resided  ui>on  the 
lot  and  premises  sought  to  be  erected  into 
a  homestead  is  sufficient  where  such  state- 
ment talten  together  with  a  description 
which  follows,  clearly  enough  designates 
the  premises  intended  to  be  claimed  as  sucii 
homestead.    (Estate  of  Ogburn,  105  Gal.  95.) 

11.  A  statement  by  the  declarant  of  a 
homestead  that  he  is  the  head  of  the  family 
is  a  statement  of  the  ultimate  fact  required 
by  the  statute,  and  he  is  not  required  to 
state  in  the  declaration  whether  he  is  mar- 
ried or  who  are  the  members  of  his  family, 
and  the  statement  or  omission  of  tliosc  facts 
does  not  impair  the  sufficiency  of  the  dec- 
laration, or  prevent  its  inurement  to  the 
benefit  of  his  wife.  (Security  Loan  and 
Trust  CJompany  v.  Kauffman,  108  Oal.  214.) 

12.  A  declaration  of  homestead  by  one 
who  declares  that  he  is  the  head  of  the 
family,  and  that  his  family  consists  of  him- 
self and  four  minor  children,  and  following 
the  statute  in  other  respects,  is  sufficient  to 
impress  the  land  with  the  incidents  of  a 
homestead,  Including  exemption  from 
forced  sale,  and  if  the  husband  is  in  fact  a 
married  man,  and  the  property  upon  which 
the  homestead  is  declared  Is  community 
property,  the  husband  cannot  make  a  valid 
mortgage  ux>on  the  homestead  which  Is  not 
executed  by  both  husband  and  wife.  (Se- 
curity Loan  and  Trust  CJompany  v.  Kauff- 
man, 108  Oal.  214.) 

13.  Where  the  premises  are  described  In 
the  declaration  of  homestead  by  reference 
to  a  map  made  by  a  oirll  engineer  and  sur- 
veyor, as  part  of  a  certain  ranoho,  and  as 
particularly  described  in  a  recorded  deed, 
the  record  of  which  is  referred  to  in  the 
declaration,  and  which  sufficiently  descnlbes 
tihe  premises,  the  description  of  the  land  In 
the  declaration  of  homestead  is  sufficient. 
(Quaekenbush  v.  Reed,  102  Oal.  493.) 

14.  A  dt^claratlon  of  homestead  may  be 
acknowledged  before  a  court  commissioner. 
(Mailone  v.  Bosch,  104  Oal.  680.) 

15.  Actual  residence  uipon  psemlsee  claimed 
as  a  homestead,  at  the  time  of  filing  the 
declaration  of  homestead,  is  essential  in 
order  to  impress  the  premises  with  the  attri- 
butes of  a  homestead;  and  such  actual  res- 
idence is  a  question  of  fact  to  be  derteav 
mlned  by  the  court  from  the  evidence  before 
It.    (Tromans  v.  Mahlmam,  111  Oal.  646.) 

16.  The  physical  fact  of  occupancy  of  tbe 
premises  claimed  as  a  homestead,  and  the 
intention  with  which  they  were  occupied, 
are  both  elements  to  be  considered  In  deter- 
mlnlug  the  question  of  actual  residence; 
and  the  court  is  not  bound  to  accept  as 
conclusive  the  testimony  of  the  declarant 
upon  the  question  of  intention  to  reside 
upon  the  premises.  If  other  facts  testified  to 
are  inconsistent  with  sucih  Intention;  and 
In   case   of   such   inconslsterucy,   there  is  a 


conflict  of  evidence  on  which  the  decision 
of  the  trial  court  is  final.  (Tromans  v. 
Mahlman,  111  Oal.  646.) 

lY.  Exemption  of. 

Homestead  cannot  be  set  aside  on  peti- 
tion of  creditor.  See  Bankruptcy  and  In- 
solvencv   4T. 

Mechanic's  lien  may  be  created  on.  See 
Mechanics'  Liens,  14. 

17.  If  one  having  a  homestead  borrows 
money  to  buy  an  outstanding  title,  or  claim 
of  title  against  it,  the  lender  does  not 
thereby  acquire  a  lien  upon  the  homestead. 
(Perry  v.  Ross,  104  Cal.  15.) 

18.  The  assignment  of  the  contract  of  pur- 
chase by  the  husband  to  one  who  loaned 
the  purchase  money,  as  security  for  the 
money  borrowed,  cannot  create  a  lien  upon 
the  homestead  nor  convey  to  the  lender  of 
the  money  the  contract  right,  or  the  equi- 
table title  to  the  land,  without  a  convey- 
ance in  tJie  statutory  mode  executed  by  the 
husband  and  wife;  and  it  is  immaterial 
whether  the  husband's  declaration  of  home- 
stead was  filed  before  or  after  the  puirchafle 
of  the  land  If  filed  before  the  assignment 
was  made.    (Perry  v.  Ross,  104  Oal.  15.) 

19.  That  which  is  covered  by  the  exemp- 
tlou  of  a  homestead  is  the  land,  and  not 
any  particular  claim  of  the  title  to  It.  (Perry 
V.  Ross,  104  Oal.  15.) 

20.  Where  a  mortgage  Is  made  to  secure 
the  purchase  price  of  land  no  home- 
stead can  thereafter  be  carved  out  of  the 
proi^erty,  so  as  to  Impair  the  rigints  of  the 
mortgagee.  (Van  Sandt  v.  Alvls,  109  OaL 
165.) 

21.  Where  a  mortgagor,  after  having  de- 
clared a  homestead  upon  the  mortgaged 
property,  applied  to  the  executrix  of  the  de- 
ceased mortgagee  for  an  extension  of  tlme» 
and  executed  to  her  a  new  note  for  the 
amount  of  the  debt,  and  a  new  mortgage 
upon  the  saone  premises  covered  by  the  first 
mortgage,  without  his  wife  Joining  therein, 
and  the  executrix  accepted  and  recorded 
the  new  mortgage,  and  satisfied  the  former 
mortgage  of  record,  the  execution  of  the 
new  note  and  mortgage,  though  not  legally 
effective  as  against  the  wife,  will  be  deemed 
In  equity  simply  as  changing  the  form  of 
the  old  mortgage,  which  will  be  enforced  la 
equity  as  against  the  wife,  except  so  far  as 
the  demand  secured  thereby  is  barred  by 
the  statute  of  limitations,  and  the  first  mort- 
gage may  be  foreclosed  upon  the  homestead 
for  such  part  only  of  the  original  Indebted- 
ness secured  by  It  as  is  iwt  barred  at  the 
date  of  suit  brought.  (Van  Sandt  v.  Alvls, 
109  Cal.  165.) 

22.  The  homestead  Is  exempt  from  exe- 
cution or  forced  sale,  under  a  Judgment  ol>- 
tained  In  a  Justice's  court  prior  to  the  dec- 
laration of  homestead,  where  such  Judgment 
was  not  made  a  lien  upon  the  land  by  tihe 
filing  of  an  abstract  thereof  In  the  office  of 
the  county  recorder;  and  the  levy  of  an 
execution  under  the  Judgment  prior  to  the 
declaration  will  not  entitle  tiie  Judsonent 
creditor  to  sell  the  homestead  under  Iflie  ex- 
ecution.   (Beaton  v.  Reid,  111  Cal.  4g4.) 
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V.  Abftndonmenft  and  Termination  of;  Sale 

or  Mortgage  of. 

Husband  alone  cajmot  mortgage  hom^ 
stead.    See  antte,  12. 

Mistake  in  reglstratloin,  effect  of  as  against 
subsequent  mortgage  by  hiUStiaiMl  alone.  See 
Registration,  5. 

Fopecloeure  of  moirtgage  by  widow,  decree 
in.    See  Mortgages,  lOG. 

Unacknowledged  contract  for  coanrey^nice 
of  not  enforced.  See  Specific  Performaaioe,  8. 

Purchasers  from  dailmant  after  execution 
sale.    See  Executions,  9,  10. 

Mortgage  on  homestead,  preseiKtation 
against  estaite.  Bee  Estates  o(f  Deceased  Per- 
sons, II,  2,  8. 

Suit  to  fofeclose  mortgage  against  Inter- 
Ten  tion  by  insane  wife.    See  Insanity,  81. 

23.  Where  a  husband  in  possession  of  land 
has  filed  his  dedairatlon  of  homestead,  and 
afterward  enters  into  a  contract  for  the 
purchase  of  the  laakl  from  the  owner,  he 
obtains  an  equitable  title  which  is  subject 
to  the  homestead  claim,  and  whlcth  he  can- 
not convey  apait  from  the  lanfl  or  o*her- 
wise  than  is  provided  in  the  homestead 
law.    (Perry  v.  Ross,  104  Cal.  15.) 

Assignmenit  of  contract  of  purchase  to 
vendor  for  security,  wife  must  join  In.  See 
ante,  18. 

24.  A  homestead  is  abandoned  by  a  deed 
of  grant  executed  by  the  husband  and  wife 
purporting  to  convey  the  lanid  In  present! 
to  the  grantee,  and  to  hts  heirs  and  assigns, 
upon  the  express  condition  that  the  party 
of  the  second  part  shall  make  certain  speci- 
fied payments  to  the  cblldi*en  od>  the  gran- 
tors, and  that  when  the  party  oif  the  second 
part,  or  his  heirs  or  assigns,  shall  have  per- 
formed such  conditions,  the  legal  title  to 
the  premises  sbJall  vest  in  htm  absolutely; 
and  such  deed  vests  the  title  in  the  grantee 
upon  condttioxL  subsequent,  and  the  title  Is 
not  affected  by  the  reservation  to  the  gran- 
tors of  the  rl^t  to  live  in  and  occupy  the 
house  on  the  premises,  and  to  be  supported 
and  clothed  out  of  the  yearly  proceeds  of 
the  premises  as  long  as  they  should  live. 
(Bank  of  Sulsun  v.  Stark,  106  Ctfil.  202.) 

25.  The  fact  that  the  xvife  is  insane  can- 
not deprive  her  of  the  benefits  of  the  home- 
stead, or  give  to  the  husband  any  greater 
interest  in  the  estate,  or  authorise  Mm  to 
encumber  it,  except  In  the  mode  provided 
by  statute.  (Security  Loan  and  Trust  Com- 
pany V.   Kauffman,  108  Oal.  214.) 

26.  No  statement  or  act  of  the  husband 
alone  can  obviate  the  necessity  of  the  wife 
nniting  in  the  instrument  of  conveyance  or 
encumbrance  of  the  homestead,  or  deprive 
her  of  her  estate  in  the  community  property 
upon  which  it  is  declared;  and  the  fa^t  that 
the  husband  procures  another  woman  who 
is  described  as  his  wife  to  unite  witfti  him 
in  the  execution  of  the  mortgage,  cannot 
serve  as  a  protection  against  the  claim  of 
the  wife,  or  estop  her  from  denying  the  val- 
idity of  the  mortgage.  (Security  Loan  and 
Trust  Comipany  v.  Kauffman,  108  Oal.  214.) 

Invalid  declaration,  property  can  be  con- 
veyed by  husband  alone  after.  See  ante, 
7. 


27.  In  an  action  to  foreclose  a  mortgage  <» 
a  homestead  to  secure  a  note  executed  by 
the  husband  a  judgment  that  the  plaln;tifC 
take  nothing  by  his  actlott  is  i^ot  proper,  but 
the  plaintiff  is  entitled  to  judgment  upon 
the  note  against  the  husband,  if  the  execu- 
tion of  the  note  is  not  denied  by  Mm.  (Se- 
curity Loan  and  Trust  Company  v.  Kauff- 
man, 108  Cal.  214.) 

28.  The  homestead  consists  of  the  premises 
described  In  the  declaration,  and  the  ques- 
tion as  to  wbether  its  value  is  more  than  five 
thousand  dollars  is  not  material  to  the 
validity  of  a  mortgage  executed  by  the  hus- 
band alone  upon  the  premises,  and  every 
attempt  of  the  husband  to  convey  or  mort- 
gage It  is  unavailing.  (Quackenbush  ▼. 
Reed,  102  Cal.  493.) 

29.  Where  a  mortgage  upon  a  homestead 
was  given  to  secure  a  note  executed  by  the 
husband  and  wife,  the  mortgagee  oannot 
bring  an  action  and  have  Judgment  tipon  the 
note  without  foreclosure  of  th^  motfteSfl^s, 
upon  the  alleged  ground  that  the  mor^ag^B 
Hen  was  extinguished  by  folluire  to  present 
a  claim  against  the  estate  of  the  deceased 
wife.  (Hlbernla  Savings  etc.  Soc.  v.  Thorti- 
ton.  109  Cal.  427.) 

M'ortgage  prior  to  homestead.    See  ante, 

20.  21. 

VI.  Effect  of  Divorce;  Seittlng  Apart  of  on. 

80.  A  homestead  declared  by  a  married- 
woman  upon  her  sepanate  property  for  the 
joint  benefit  of  herself  and  husband  is  not 
affected  by  a  decree  of  divorce  obtained  by 
her  from  her  husband,  wheirp  the  pleadlnffn 
and  decree  in  the  action  for  divorce  are 
s&lent  as  to  the  homestead  property;  and  one 
who  obtained  a  money  judgment  against  her 
nending  the  action  for  divorce,  upon  a  debt 
for  wliich  the  property  is  not  liable,  cannot 
acquire  title  by  sale  of  the  homestead  under 
execntlon  subsequent  to  the  decree.  (City 
Store  V.  Oofear,  111  Cal.  482.) 

81.  Where  a  divorce' Is  granuted  to  the  hus- 
band on  the  ground  of  the  extreme  cruelty 
of  the  wife,  and  a  homestead  seleotied  from 
her  separate  property  has  been  assigned  to 
htm  for  a  period  of  yeaTO.  hia  n?i^'+  ^a  tbp 
use  of  the  homestead  terminates  upon  his 
death  before  the  explTation  of  the  term  of 
vears  deslgniated  by  tiie  decree  of  the  court 
(Neary  v.  Godfrey,  102  Oal.  83S.) 

32.  The  power  of  the  court,  in  an  action 
of  divorce,  to  assign  for  a  limited  period  the 
homestead  selected  from  separate  property, 
cannot  extend  beyond  the  life  of  the  Inno* 
cent  party  to  whom  the  property  is  award- 
ed; and  in  construing  the  decree  it  must  be 
presumed  that  the  court  intended  to  keep 
^'irhln  its  powers,  and  the  decree  must  be 
read  in  the  light  of  the  law  as  having  a 
life  limitation  inseparalily  oonneoted  with 
it.    (Neary  v.  Godfrey,  102  Cal.  338.) 

33.  The  right  of  the  use  of  a  homestead 
so  assigned  to  the  Innocewt  party  is 
purely  perf»onal.  and  such  party  has  no 
interest  under  the  decree  that  can  be  sold, 

r^  ii^^-Mrd   rprsn  li\    exeoiitlon.   or  inherited, 
nml  the  interrst  termlnntes  with  the  death. 


230 


HOMESTEADS.  VI,  VII,  1-3. 


and  constltntes  no  aeeet  of  the  estate  of 
such  party.    (Neary  v.  Godfrey,  102  Oal.  338.) 

VII.  Probate  Homeeteads. 

1.  Out  of  Wl*at  Property  may  be  Selected. 

34.  A  hiomeBtead  cannot  be  set  aside  by 
the  probate  conrt  in  lande  in  which  the  de- 
ceased could  not  have  declared  a  homestead 
in  his  lifetime.  (Estate  of  Oarriger,  107 
Cal.  618.) 

35.  An  nndivided  interest  in  land  of  a  de- 
ceased cotenant  cannot  be  set  aside  as  a 
probate  homestead.  (Estate  of  Garriger,  107 
cai.  618.) 

2.  Effect  of  Setting  Aside;  Title  to;  Partition 

or  Mortgage  of. 

Effect  of  jadgment  setthig  aside  and  con- 
clusiyenese  of.    See  poet,  VII,  3. 

36.  An  order  setting  apart  a  homestead 
to  the  widow  of  a  decedent,  no  homestead 
haying  been  declared  during  the  lifetime  of 
the  deceased,  operates  to  vest  in  the  widow 
a  title  to  the  land  set  apart  out  of  the  com- 
munity properbr,  and  such  order  is  in  the 
njature  of  a  juogment  In  rem,  which  is  coQ- 
clueiye  upon  all  persons  interested  in  the 
estate,  If  the  court  has  Jurisdiction  to  pro- 
nounKM  It,  and  can  only  be  suooesefully  at- 
tacked in  equity  upon  the  same  grounds 
opon  which  a  judgment  in  persoAiam  may 
be  annulled.  (Fealey  y.  Fealey,  104  Gal. 
854.) 

87.  Wheie  real  estate  deylaed  by  a  testa- 
tor in  trust  as  bis  separate  property  is  set 
ttpart  to  Us  widow  and  minor  ohUd  during 
her  widowhiood  as  a  homestead,  the  title 
to  such  homestead  yeets  In  the  heirs  of  tflie 
deceased  under  section  1468  of  the  Code 
of  Giyll  Procedure,  subject  to  the  order  set* 
ting  apart  the  homestead,  and  the  word 
^'heirs'*  used  in  that  section  of  the  code 
cannot  be  construed  so  as  to  Include  dey- 
Isees  named  in  the  will  of  the  testator; 
buit  must  be  construed  as  a  llmitatioai  upon 
the  testamentary  ixnCer  of  the  testator  as 
to  separate  property  upon  which  tbe  home- 
stead character  is  impressed  by  order  of 
the  court,  and  remoyee  from  the  disposition 
of  the  will  any  property  selected  and  set 
apart  to  the  widow  and  children  as  a 
homestead,  regardless  of  any  excess  In  the 
estimated  yalue  of  the  homestead.  (Estate 
of  Walkerley.  308  Cal.  627.) 

38.  A  decree  setting  apart  a  homestead 
.    for  the  use  of  the  family  of  the  decedent, 

where  no  homestead  has  been  selected,  des- 
ignated, or  recorded  in  the  lifetime  of  the 
husband,  yests  the  title  to  the  homestead 
in  the  widow  and  nrinor  chdldren;  and  !t 
must  remain  as  a  homestead,  without  any 
power  in  either  of  the  parties  inteiested  to 
destroy  its  quality  as  a  homestead,  until  af- 
ter all  of  the  children  shall  haye  arrlyed  at 
majority.    (Hoppe  y.  Foontaln,  104  OaL  94.) 

39.  The  homestead  must  remain  intact 
until  the  youngvst  child  has  reached  Its  ma- 
jority, and  It  Is  not  competent  for  either  of 
the  other  coteiiants  to  l?ave  a  partition  un- 
til that  period  has  been  reached,  unless  cir- 
cumstances appear  making  it  the  duty  of 


the  court,  for  tbe  beoieflt  of  the  minor,  to 
decree  a  partition  or  order  tbe  interest  of 
the  minor  to  be  sold.  (Hoppe  y.  Fountain, 
104  Gal.  94.) 

40.  The  widow,  as  an  owner  of  an  undl- 
ylded  interest  in  the  land  set  apart  as  a 
homestead,  may  mortgage  or  convey  her  in- 
terest subject  to  the  homestead  quality  of 
the  premises;  but  neither  she  nor  h^ 
grantee  or  mortgagee  can  destroy  the  home- 
stead property,  or  depriye  the  minor  chil- 
dren of  their  right  to  occupy  the  home- 
stead.   (Retype  y.  Fountain,  104  Gal.  94.) 

41.  A  purchaser  at  the  foreclosure  sale  of 
a  mort^asre  of  the  interest  of  the  widow  in 
the  homestead  set  apart  for  tbe  fam^  by 
the  probate  court  can  obtain  no  rights  as 
against  the  minor  children,  and  the  court, 
in  tbe  foreclosure  iHroceedLngs,  can  haye  no 
night  by  reason  of  any  coyenant  in  the 
mortgage,  or  allegation  in  the  complaiuit, 
to  make  any  order  or  direct  any  act  which 
would  affect  the  rigbts  of  any  of  the  minor 
children.    (Hoppe  y.  BV>untain,  104  Gal.  94.) 

3.  Annulling  or  Setting  Aside. 

Decree  settli^  aside  probate  homestead, 
condusiveness  of.    See  ante,  36. 

42.  In  an  action  to  vacate  and  annul  an 
order  of  the  sii-perior  court  setting  apart  a 
homestead  to  the  use  of  the  widow  and 
children  out  of  the  estate  of  a  decedent,  for 
alleged  fraud  in  the  allegations  in  the  pe- 
tition of  the  wtidow  for  the  homestead.  It  is 
necessary  for  the  plaintiff  to  establish  by 
clear  and  indubitable  proof,  to  the  satis- 
faction of  tbe  oourt,  tha/t  the  order  setting 
apart  the  homestead  had  been  obtained 
through  some  fraud  practiced  upon  the 
court  by  the  widow;  and  it  Is  not  suffi- 
cient to  show  that  she  had  made  the  appli- 
cation under  an  erroneous  view  of  her 
rights  In  the  prendsee,  or  tbat,  upon  the 
facts  presented  in  her  i>etition,  or  at  the 
hearing,  the  court  bad  mistaken  the  law 
applicable  thereto.  (Wickenftiain  v.  Goin- 
erford,  104  Gal.  494.) 

43.  The  widow  cannot  be  charged  with 
fraud  or  fraudulent  imposition  upon  the 
court  for  merely  failing  to  state  in  her  pe- 
tition any  facts  tending  to  show  that  &e 
petition  ought  not  to  be  granited,  unless  it 
is  made  to  appear  that  she  knew  the  im- 
port of  these  facts,  or  that  they  were  will- 
fully suppressed  by  her  with  the  intention 
of  deceiving  the  court,  and  thereby  induc- 
ing It  to  gnmt  her  petition.  (Wickersham 
V.  Comerfopcl,  104  Cal.  494.) 

44.  Where  the  widow  was  advised  by  her 
attorney  that  she  was  entitled  to  have  the 
property  set  apart  to  her  as  a  homestead, 
and  the  petition  therefor  was  prepared  by 
him  and  signed  by  her,  and  presented  to 
the  court,  and  It  is  not  shown  that  the  ad- 
vice was  not  given  In  good  faitb,  or  that 
the  facts  set  forth  In  the  petition  were  noC 
correctly  stated,  the  fact  that  tbe  attoraey 
was  mistaken  in  his  views  of  the  law  wift 
not  justify  a  charge  of  fraudulent  imposi- 
tion upon  ti  1^  eorrt.  (Wickersham  v.  Com- 
iTfoitl.  KM  Ci\\  49-1.) 
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45.  Wbere  it  is  not  sho^n  that  the  legal 
effect  of  articles  of  separation  between  the 
widow  and  hear  hruatxind,  upon  her  ri^rht  to 
a  homestead  ocvt  of  his  estate,  whb  errer 
oaBed  to  the  notice  of  the  petitioner,  or  tiiat 
■he  was  advised  in  reference  thereto,  or 
that  she  had  any  purpose  or  motive  in 
omitting  to  make  mention  thereof  In  her 
petition  or  at  the  bearing,  she  cannot  be 
cbaiTxed  with  concealing  them  from  the 
conrt  by  mere  sHeoce  with  reference  to 
their  existence.  (Wicl^ensham  v.  Comer- 
f6rd,  104  Oal.  494.) 

46.  A  complaint  in  an  action  to  annul  an 
order  setting  apart  a  homestead  to  the  wid- 
ow of  a  deceased  person  ont  of  his  estate, 
which  alleges  that  the  property  set  apart 
warn  the  separate  property  of  the  deceased, 
and  that  the  widow,  defendant  in  the  ac- 
tion, knowing  that  fax!t,  and  for  the  pur- 
pose of  deceiving  the  court,  falsely  alleged 
and  falsely  swore  that  the  property  was 
commmnity  property,  whereby  the  court 
wfU3  misled  and  deceived,  and  indniced  to 
make  the  order,  does  not  state  facts  suffl- 
oienft  to  constitute  a  cause  of  action.  (Fea- 
ley  V.  Fealey,  104  Cal.  864.) 

47.  The  question  sought  to  be  litigated  in 
the  action  to  annul  the  homestead  was 
necessarily  involved  in  the  prooeediLngs 
to  set  apart  the  homestead,  and  the 
order  or  Judgment  of  the  court  was 
a  conclush'e  determination  of  the  truth 
of  tlie  allegation  of  the  petition  and 
of  the  testimony  In  support  of  it;  and 
the  plalDtlff  having  had  notice  of  the  pend- 
ency of  the  proceeding,  and  no  fraud  being 
practiced  upon  the  plaintiff  to  present  an 
appearance  and  contest  of  the  allegation 
and  testimony  of  the  widow,  the  judgmeoit 
is  conclusive  upon  the  plaintiff.  (Fealey  v. 
Fealey,  104  Oal.  354.) 

48.  Tihe  question  whether  the  land  set 
apart  to  the  widow  as  a  homestead  was  or 
was  not  community  property,  being  put  in 
issue  in  the  homestead  proceeding,  is  con- 
cluded by  the  judgment  (Fealey  v.  Fea- 
ley, 104  Oal.  364.) 

49.  Although  one  of  the  heirs  of  a  de- 
ceased person  who  is  pkLlntiff  in  an  action 
to  amral  tlie  order  setting  apart  the  home- 
stead was  an  Incompetent  person  when  the 
order  sought  to  l>e  annulled  was  m«ide, 
yet  if  it  appears  that  the  general  guATdlan 
of  the  plaintiff  had  knowledge  of  the  pro- 
ceeding, the  law  devolves  upon  such  guard- 
ian the  duty  of  protecting  the  rights  of  the 
plaintiff  in  that  prooeedlng,  and  the  plain- 
tiff is  concluded  by  the  Judgment.  (Fealey 
V.  Fealey,  104  Cal.  354.) 

HOMIOIDB. 

See  Criminal  Law,  XI,  14. 

HOTELS. 

Homestead,  hotel  cannot  be  aeft  aside  as. 
See  Bankruptcy  and  Insolvency,  48. 

Drainage  into  river.  See  Watercourses, 
46,  et  seq. 


HUSBAND  AND  WIFE. 

I.  Contracts  between;  Antenuptial 

ments. 
II.  Wife  Acting  as  Agent  of  Husibaiid. 

III.  Authority   or  Interest  of  Husband  in: 

Wife's  Property;  Ratification  ol  Hus^ 
band's  Contract. 

IV.  Separate    and    CJommunity    Property; 

1  "Purchasers  of. 
V.  Mortgage  by  Wife  for  Husband's  Debt. 
VI.  Actions  by  and  against. 

Marriage  and  divorce.  See  Marriage  and 
Divorce. 

Widow's  election  under  will.  See  Wills, 
.VIII,  5. 

Acknowledgment  by  married  women.  See 
Acknowledgments.    •« 

Married  women,  power  of  to  make  will. 
See  Wills,  II. 

Wife  cannot  sign  petition  to  organdze  »r- 
rlgatlon    district.    See   Irrigation    Districts, 

6. 

Married  woman,  agent  of,  duty  to  inquire 
Into  powers  of.    See  Agency,  86. 

Married  women,  est(H)pel  of.  See  Ac- 
knowledgments, 6. 

Influence  of  wife  is  not  undue.  See  Wills, 
IV. 

Stipulation  as  to  ^  title  creates  no  estop- 
pel, when.    See  Stipulations,  1. 

Joint  adoption  by.  See  Parent  and  Child, 
11. 

Husband  is  heir  to  wife.  See  Insurance* 
50. 

Widow  is  a  relative  of  deceased.  See 
Bxecutors  and  Admindstrators,  1. 

I.  Oontracts    between;    Antenuptial  Agree- 
ments. 

Deed  by  husband  to  wife  passes  after-ac- 
quired title.    See  Deeds,  27. 

Obange  of  possession  on  sales  between, 
what  not  sufBclenrt.    See  Sales,  8^. 

Gift  from  husband  to  wife,  validity  of. 
See  Fraudulent  (Conveyances,  8-6. 

1.  Section  101  of  the  Civil  CJode,  which 
provides  tliat  "consent  to  a  separation  Is  a 
revocable  act,  and.  If  one  of  the  parties  af- 
terward, in  good  faith,  seeks  a  reconcilia- 
tion and  restoration,  but  the  other  refuses, 
such  refusal  Is  desertion,*'  was  Intended 
simply  to  declare  the  effect  of  suoh  revoca- 
tion upon  the  legal  status  of  the  parties  as 
affecting  desertion  as  a  gi*ouBd  of  divorce, 
and  does  not  provide  for  a  revocation  of 
the  contract  of  separation  provided  for  in 
section  160  of  the  same  code,  whlcih  pro- 
vides that  hnsband  and  wife  "can  agree  in 
writing  to  an  immediate  separation,  and 
may  make  provision  for  the  support  of  eith- 
er of  them  and  of  their  children  during 
such  separajtlon";  and,  uiitil  avoided  by  the 
mutual  resumption  of  maidtal  duties,  or  the 
divorce  of  the  parties,  suoh  contrajct  re- 
mains binding  and  obligatory  upon  the  par- 
tales  thereto  as  effectually  as  any  other  con- 
tract, subject  only  to  the  limitation  impos- 
ed by  section  101.  (Sargent  v.  Sargent,  10ft 
Gal.  641.) 

2.  The  burden  of  proving  a  suflaident  com- 
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sideration  for  a  note,  and  tbat  it  was  not 
ffiven  under  undue  influence,  is  not  thrown 
upon  the  plaintiff  in  an  action  thereon 
merely  beoau<9e  it  appears  that  plaintiff  and 
defendajit  were  hiu^baind  and  wife  at  the 
time  the  note  wias  given.  (Dimond  v.  San- 
derson, 103  Oal.  97.) 

3.  In  order  thart  the  preeumption  may 
arise  that  a  transaction  between  a  husbajid 
and  wife,  by  which  one  has  obtained  an 
adrantage  over  the  other,  was  entered  in- 
to without  sufficient  consideration,  and  un- 
der undnie  influeoM^e,  it  must  appear  upon 
the  face  of  the  tiansactloai,  or  by  proof, 
that  there  was  no  consideration,  or  that  the 
marital  confidence  was  used  to  take  an  un- 
fair advantage,  or  that  the  confidence  warf 
sii-bsequently  vdolated.  (Dimond  v.  Sander- 
son. 103  Gal.  07.) 

4.  Possession  of  a  note  given  by  the  hus- 
band to  the  wife  is  not  of  itself  evidence 
that  any  advantage  had  been  obtained,  and 
the  giving  of  it  does  not  indicate  a  trust; 
but  the  note  is  an  ordinary  coo-tract,  which 
Implies  a  cotnsideiation.  (Ddmond  v.  San- 
derson. 103  Oal.  97.) 

5.  An  antenuptial  settlement,  made  in 
contemplation  of  marriage.  Is  based  upon  a 
9uflicient  consideration,  and  where  the  mar- 
rlnge  has  been  consum-mated,  a<id  the  rela- 
tion of  husband  and  wife  has  been  main- 
tained for  several  years,  the  antenniytlal 
settlement  cannot  be  set  aside  upon  tlie 
ground  that  the  wife  personally,  and  by 
her  friends  and  agents,  falsely  repiresented 
that  she  was  a  vlrtuouB,  worthy,  chaste, 
and  moral  woman,  whereas  she  was  in  fact 
a  woman  of  unchaste  and  immoral  char- 
acter.   (Barnes  v.  Barnes,  110  Oal.  418.) 

II.  Wife  Acting  as  Agent  of  Hnsbaiid. 

6.  Where  a  wife,  acting  ae  agent  for  her 
husband,  under  instroctlons  to  purchase  a 
tract  of  land  for  a  specified  price,  buys  only 
a  part  of  the  land  for  the  price  authorised 
to  be  paid  for  the  whole,  the  vendor  cannot 
be  charged  as  a  trustee  for  the  husband 
for  the  balance  of  the  land.  (Ooi^it  v.  Kim- 
ball. 107  Gal.  665.) 

7.  The  belief  of  the  husband  tbat  hte  wife 
was  purohaslQg  all  of  the  land,  when  in 
fact  she  was  purchasing  but  part  of  it,  and 
the  fiact  that  the  defendant  knew  or  had 
reason  to  know  that  the  money  paid  to  him 
wfl«  the  husband's  money,  do  not  affect  Che 
situation  of  the  parties,  or  alter  the  rule 
thaf  the  acts  of  an  agent  within  the  scope 
of  the  agent's  anthority  bind  the  principal. 
(Corbit  V.  Kimball,  107  Cal.  665.) 

8.  The  husband  must  maintain  his  wife 
and  children,  save  under  exceptional  dr- 
cnmstances;  and  in  the  ordinary  case  where 
the  wife,  living  with  the  husband,  obtadns 
on  his  credit  supplies  needed  for  the  famllly, 
she  acts  as  agent  of  the  husband,  and  in- 
curs no  personal  liability,  in  the  absence  of 
a  contmct  for  her  pemonal  credit,  wad  sodh 
co<ntinict  will  not  be  implied  from  the  cir- 
cumstance that  she  personally  obtains  the 
goods.    (iGbaffee  v.  Browne,  109  Oal.  211.) 

9.  There  can  be  no  charge  in  equity  up- 
on the  wife's  separate  estate  without  clear 


proof  that  she  contracted  the  detit  on  her 
own  behalf,  or  intended  to  bind  her  sepa- 
rate estate  for  Its  payment,  and  the  fact 
that  the  huitand  is  insolvent,  or  un»ble  to 
sustain  the  whole  enlarge  of  the  flamlly  sop- 
port,  does  not  affect  the  rule.  (CbiBiree  ▼. 
Browne,  109  Cal.  211.) 

III.  Authority  or  Interest  of  Husband  in 
Wife's  Property;  Ratification  of  Hus- 
band's Contract. 

10.  A  husband,  who  has  no  authority  from 
the  wife,  cannot  grant  a  right  to  bulM  a  dam 
and  make  a  ditch  in  a  creek  bordering  on 
her  land,  and  the  wife  is  not  bonnd  to  al- 
low the  maintenance  of  a  dam  in  the  cre^ 
upon  her  pTX)perty  against  the  constructicMi 
of  which  she  has  protested,  nor  to  allov 
the  appropriation  of  water  to  which  she  is 
entitled  by  means  of  such  dam.  (Mesnager 
V.  BngeKhardt,  108  Cal.  68.) 

11.  Where  the  owner  of  a  tract  of  land 
bordering  upon  a  creek  above  land  whldi 
Is  the  separate  proi)erty  of  a  manied  wo- 
man di'^erted  the  water  upon  his  opper 
land,  and  carried  it  by  a  ditch  atsroes  her 
land  under  the  girent  of  a  right  of  way 
therefor,  and  a  right  to  construct  new 
ditches  or  pipe  lines  across  her  land,  he  Is 
not  entiiled,  against  her  protest,  to  enter 
upon  her  land  to  change  his  point  of  diver- 
sion, and  to  erect  a  dam  upon  her  land  un- 
der a  void  grant  of  such  right  executed  by 
hor  husliand  alone.  (Mesnager  v.  Engel- 
linrdt,  108  Cal.  68.) 

12.  Where  a  mortgage  of  the  wife's  land 
under  a  power  of  attorney  to  her  husband 
is  rendered  imva^d  by  her  failure  ppoperlj 
to  acknowledge  the  power  of  attorney,  and 
the  husband  receives  the  sole  benefit  of  the 
money  loaned,  except  a  p<Nrtlon  of  it  which 
wns  paid  In  di^fharge  of  a  prior  mort^rage 
upon  her  land,  the  wife  cannot  be  held  to 
have  mtifled  the  loan  of  the  money  as  dis- 
tinct from  the  invalid  mortgage  by  reaaoo 
of  her  acquiescing  In  a  payment  by  bet 
agent  of  two  installmentB  of  interest  on  tbe 
note  and  mortgage  under  the  full  belief 
on  her  part  that  the  mortgage  was  bindSng 
upon  her.    (Bmwn  v.  Rouse,  104  CaL  672.) 

13.  It  seems  that  under  appropriate 
pleadings  and  findings  the  wife  may  be 
held  liable  to  relm'burse  the  amount  of 
money  paid  to  dischatige  a  prior  valid  mort- 
gage upon  her  land,  by  one  who  has  ad- 
vanced money  to  her  hufiband  upon  an  in- 
vnlld  mortgage.  (Brown  v.  Rouee,  104  Cal. 
672.) 

14.  The  husband,  ae  an  heir  of  his  wife, 
had  an  Interest  in  her  estate,  whicte  be 
could  at  any  time  have  sold  or  ddspooed  of 
subject  to  the  claims  of  administration 
thereon,  and  which  he  could  have  dlsoosed 
of  by  wili  and  it  i^assed  to  his  heirs  If  not 
S90  diisposed  of,  subject  to  adminlstratloD. 
(Estate  of  Dobbel,  104  Cal.  432.) 

IV.  Separate     and     Community     Property; 

Purchasers  of. 

Insurance    policy  is    separate    property. 
See  Insurance,  50,  et  seq. 
Property  conveyed  to  wife  Is  presumably 
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oomintiiiity  property.  See  InAgMaa  TAth 
tricts,  6. 

Commanity  property,  husband  ia  not  pre- 
Bumed  to  dispose  of  in  will.    See  WlUs,  64. 

Mortgage  oa  wife's  sepamte  property, 
wife  may  itoow  Bkae  Dever  acknowledged  it 
See  Mortgages,  III. 

Community  property.  Judgment  as  to  con- 
clusiveness of.    See  Homesteads,  48. 

Mortgage  on  commnnity,  foreclosure,  par- 
ties.   See  Mortgages,  92. 

Sale,  estoppel  of  wife.    See  Estopp^,  9. 

Community  property  in  wife's  name,  sub- 
jecting to  credftor's  bill.  See  Creditors' 
Bills.  1. 

Eridenoe  of  ownership  by  wife  of  busi- 
ness.   See  Ownership. 

15.  Whatever  may  be  the  scope  and  pur- 
pose of  section  165  of  the  Civil  Code  provid- 
ing for  the  recording  of  the  iUTentory  of 
the  separate  property  of  the  wife,  it  is  not 
entitled  to  a  construction  that  would  nulli- 
fy the  provisions  of  sectlooi  3440  as  to 
fraudulent  transfers  of  personal  proper^ 
requiring  an  immediate  delivery  and  actual 
and  continued  change  of  possession.  (Mur- 
phy V.  Mnlgrew.  102  Cal.  547.) 

16.  The  amendment  of  1889  to  sectton  164 
of  the  Civil  Code  relating  to  conunnolty 
property  is  not  retroactive  in  Its  efTect 
lOwynn  v.  Diennen,  101  Cal.  568.) 

17.  A  deed  of  bargain  and  sale  to  a  mar^ 
ried  woman,  executed  prior  to  the  amend- 
ment of  1889  to  section  104  of  the  Civil 
Code,  must  be  presumed  to  have  been  paid 
for  from  the  community  funds,  and  to  have 
vested  the  title  In  the  marital  commundty, 
sub>eot  to  the  absolute  disposition  of  the 
hnshand,  in  the  absence  of  rebutting  proof 
that  it  WAS  purchased  with  money  belong- 
ing to  the  separate  estate  of  the  wife. 
(Gwynn  v.  Dierssen,  101  Cal.  66S.) 

18.  Prior  to  the  amendment  of  section  164 
of  the  Civil  Code  made  in  1889,  property 
conveyed  to  the  wife  by  purchase  during 
coverture  was  presumptively  commnniity 
property,  though  the  wife  might  show  that 
it  was  her  sepamte  property;  but  a  deed 
taken  by  the  wife  subsequent  to  that 
amendment  is  prima  fade  evidence  that 
the  premises  purchased  are  the  separate 
property  of  the  wife.  (Heuey  v.  Pesole,  109 
Cal.  53.) 

19.  The  presumption  that  iwroperty  con- 
veyed to  the  wife  since  the  amendment  of 
section  164  of  the  Civil  Code  is  her  sepa- 
rate property  is  strengthened  by  showing 
that  the  wife  advanceid  part  of  the  pur- 
chase money  from  her  separate  estate,  and 
by  her  own  testimony,  and  proof  of  the  d'ec- 
larations  of  her  husband  at  the  time  of  the 
purchase  that  she  was  purchasing  it  for 
herself  and  was  going  to  pay  for  it,  and 
that  she  could  have  it;  and  such  testimony 
is  sufficient  to  support  a  finding  that  the 
property  was  the  separate  property  of  the 
wife.    (Heney  v,  Pesole,  109  Cal.  53.) 

20.  The  damages  allowed  to  heirs  for  the 
death  of  a  wife  and  mo^iher  have  no  exist- 
ence prior  to  her  death,  and  atb  not  com- 
munity property;  and  the  husband's  right 


to  recover  them  is  not  based  tipon  taie  sup- 
position that  they  are  a  part  of  her  estate, 
or  passed  to  him  under  the  statute  relat- 
ing to  the  succession  or  inheritance  of  prop- 
erty. (Redfield  v.  Oakland  Cons.  St.  Ry. 
Co.,  110  Cal.  277.) 

Action  for  damages  for  injury  to  wife  is 
community  property.    See  post,  33. 

21.  The  fact  that  the  property  was  taken 
in  the  name  of  the  wife  alone  does  not  of 
itself  give  a  purcihaser  notice  of  a  separate 
claim  or  right  of  the  wife  to  the  property, 
where  the  deed  does  not  show  upon  its  face 
any  intention  on  the  part  of  the  husband 
to  have  the  property  conveyed  to  her  as  her 
separate  estate.  (Gwynn  v.  Dierssen,  101 
Cal.  563.) 

22.  All  parties  purchasing  real  estate 
standing  In  the  iwume  of  a  wife,  where  the 
deed  presumptively  or  io  fiact  was  given 
for  a  money  consideration,  during  cover- 
ture, do  so  at  their  peril.  (Gwynn  v.  Diers- 
sen. 101  Cal.  563.) 

23.  In  a  controversy  between  a  husband 
and  the  donees  of  his  wife  concerning  lots 
wiiioh  were  conveyed  to  the  wife  by  an  em- 
ployer of  the  husband  and  wife,  who  built 
houses  upon  the  kxts,  and  who  was  jdead  at 
the  time  of  trdal,  the  declarations  of  the 
grantor  in  corroboration  of  the  plaintiffs 
testimony  that  the  property  was  commun- 
ity property  at  the  time  of  the  purchase  of 
tflie  lots,  and  when  he  was  bulldlnj?  the 
houses  thereon,  and  as  to  the  character  in 
which  the  purchases  were  made,  and  the 
terms  and  conditions  upon  which  he  was 
building  the  houses,  though  not  miade  In  the 
pi'esence  of  the  wife,  are  admissible  in  evi- 
dence as  illustrative  of  his  intent,  and  as 
formdng  a  part  of  the  res  gestae.  (Lewis  v. 
Bums,  106  Cal.  381.) 

24.  Where  it  appears  that  the  property 
was  purchased  by  the  wife  as  and  for  her 
separate  property,  with  the  consent  of  the 
husband,  and  that  the  husbaxMl  paid  ao  part 
of  the  purchase  price,  the  mere  fact  that 
the  husband  joined  with  the  wife  in  a  note 
and  mortgage  to  sec-ure  a  part  of  the  pur- 
chase price,  where  he  paid  noflhiaig  on  ac- 
count thereof,  does  not  rebut  the  deduction 
that  it  was  the  separate  property  of  the 
wife.    (Heney  v.  Pesole,  109  Cal.  53.) 

25.  Money  borrowed  upon  the  security  of 
the  separate  real  estate  of  one  of  the 
spouses  will,  in  the  absence  of  any  sihowing 
to  the  contrary,  be  treated  as  the  sepaiate 
property  of  the  party  owning  the  real  es- 
tate.   (Heney  v.  Pesole,  109  Cal.  53.) 

26.  The  wife  is  not  tiie  owner  of  commu- 
nity property,  in  any  legal  seuBe,  during  the 
existence  of  the  marriage,  and  the  husband 
can  control,  sell,  or  mortgage  it  without 
her  consent.  (Directors  of  Fnllbrook  Irrlg. 
Dist.  V.  Abila,  106  Oil.  855.) 

27.  The  husband  has  the  control  aud 
mnnagement  of  money  whidi  is  communi- 
ty property,  and  money  advanced  by  a 
third  party  for  the  purchase  of  land  by  the 
husband  is  community  property  in  the 
hands  of  the  husband.  (Perry  v.  Ross,  104 
Oal.  15.) 
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V.  Mortgage  by  Wife  for  Husband's  Debt. 

28.  Where  a  mortgage  was  givea  by  the 
wife  upon  her  sepamte  property  to  secure 
her  husband's  aniteoedent  debt,  without  any 
new  conisideratlon  received  eitlher  by  the 
hufiband  or  the  wife,  or  morlng  from  the 
creditor,  the  mortgage  is  not  obligatory. 
(Ohaffee  v.  Browne,  109  CSal.  211.) 

29.  The  recital  in  a  mortgage  upon  the 
wife's  property  to  secure  the  husband's  an- 
tecedent debt  that  she  and  her  hfusband  are 
jointly  and  severally  indebted  to  the  mort- 
gageee  for  goods  received  by  them  cannot 
estop  the  wife  or  forbid  inquiry  into  the 
consideration  of  tfhe  mortgage.  (Chaffee  y. 
Browne,  109  Oal.  211.) 

VI.  Actions  by  amd  against. 

Testimony  of  wife,  consent  of  huBband. 
See  Criminal  Law,  346. 

Privileged  communtcatlons.  See  Privi- 
leged Communlcatlo(ns,  6.  et  seq. 

Appeal  by  wife,  husband  as  adverse,  par- 
ty.   See  Appeals,  361. 

30.  A  married  woman  may  sue  upon  a 
contract  for  her  individual  services  made 
w*hen  acting  in  her  own  behalf,  where  it  Is 
not  proven  thtat  she  was  acting  as  agent 
for  the  community.  (Grosse-Becker  v. 
Becker,  102  Oal.  226.) 

31.  An  action  against  married  women  up- 
on a  contract  for  services  rendered  by  un- 
dertakers in  the  buri'aJ  of  their  father  at 
tbeir  instamce  and  request  is  an  action  of 
assumpsit  to  enforce  a  voluntary  agree- 
ment, and  not  to  enforce  a  statutory  obliga- 
tion against  the  wives  under  section  292  of 
the  Penal  Ooide,  If  no  facts  are  stated  In 
the  complaint  respecting  such  statutory  ob- 
ligation; and  the  Judgment  in  sucfli  action 
can  bind  only  the  wives  and  their  separate 
property.  (Terry  v.  Superior  Ooort,  110 
Oal.  85.) 

32.  In  an  action  for  the  recovery  of  dam- 
ages for  injuries  done  to  the  wiife,  the  hus- 
band and  wife  are  necessary  parties;  bat 
where  the  husband  has  a  sepatate  cause  of 
action  for  consequential  damages  to  him 
for  his  wife's  Injuries  the  wife  is  neither  a 
necessary  nor  a  proper  party,  and  the  two 
causes  of  action  cannot  properly  be  Joined; 
but,  if  they  are  Joined,  and  the  defendant 
falls  to  demur  for  the  misjoinder,  he  Is  con- 
clusively deemed  to  have  waived  the  ob- 
jection, and .  cannot  object  to  evidence  of 
the  husband's  necessary  disbursements  for 
physicians  and  nurses  attending  his  wife, 
!n  proof  of  the  allegations  of  the  comiplalnt. 
(McKune  v.  S.  C.  V.  M.  &  L.  Co.,  110  Oal. 
480.) 

33.  A  right  of  action  for  dama^fes  for  a 
personal  injury  to  the  wife  is  community 
property,  and,  In  an  action  to  recover  such 
damages,  the  husband  is  a  necessary  paity, 
unless  the  wife  is  living  separate  and  aiNirt 
from  her  hue^band  by  reason  of  his  desertion 
of  her,  or  by  agreement  in  writing  entered 
into  between  them;  and,  if  the  wife  Is  liv- 
ing sepamte  and  apart  from  her  husband 
by  reason  of  her  desertion  of  him,  she  can- 
not by  herself  maintain  any  action  for  dam- 


ages to  her  person.    (Lamb  v.   HarbsQRtir 
105  Cal.  680.) 

34.  It  is  Irregrular  to  enter  a  Judgment 
foreclosing  a  mortgage  upon  a  homestead 
in  an  action  against  fiie  huc^band  and  wife, 
wfhere  tbe  wife  has  made  default,  without 
first  entering  the  default  of  the  wife,  but 
the  Judgment  Is  not  therefore  voAd,  and  the 
Irregularity  In  rendering  It  does  not  concern 
the  husband,  and  Is  not  ground  for  granting 
him  a  new  trial.  (MaJone  v.  Bosch,  104 
Cal.  680.) 

35.  The  sale  of  land  under  a  decree  fore- 
closing a  swamp-land  assesnnent  Hen 
against  the  wife,  to  whom  a  grant,  bargain, 
and  sale  dfeed  was  made  In  the  year  1880, 
cannot  affect  the  title  of  the  husband,  and 
such  assessment  in  the  name  of  the  wife  is 
void.    (G^wynn  v.  Dlerasen,  101  Cal.  663.^ 

36.  In  an  action  to  quiet  title  brought  by 
a  wife,  In  respect  of  her  separate  property, 
the  husband  Is  not  a  necessary  party,  al- 
though a  homestead  had  been  declared  up- 
on the  premises  for  the  Joint  benefit  of  her- 
self and  her  husband;  and  it  Is  immaterial 
whether  the  homestead  be  considered  as 
creating  a  Joint  tenancy  or  not,  the  wife  be- 
ing permitted  to  sue  alone  for  the  enforce- 
ment or  protectAon  of  any  right  which  she 
may  have  in  her  separate  property,  even  ff 
tfhe  right  be  that  of  a  Joint  tenant  only. 
(Prey  v.  Stanley,  110  Oal.  428.) 

Wife  orderiniir  necessaries  for  family  Is 
not  personially  liable.    See  ante,  8,  9. 

HYPNOTISM. 

Testimony  as  to  the  effect  of  hypnotism 
upon  those  subject  to  suolh  Influence  Is  not 
admissible  npon  the  trial  of  a  defendant 
accused  of  muider  wfhere  there  \b  no  evi- 
dence tending  to  show  that  the  defendant 
was  a  subject  of  hypnotism,  aside  from  the 
mere  fact  that  she  was  told  to  kill  the  de- 
ceased. (People  V.  Worthlngton,  105  OaL 
166.) 

HYPOTHETICAL  QUESTION. 

See  Evidence,  21,  et  seq. 

Objection,  when  lnsufi3cient.    See  Evidence, 

75. 

IDEM  SONANS. 
What  names  are.    See  Criminal  Law.  40. 

IDBNTIPIOATION. 

Ballots,  identi'fication  of.  See  Appeals, 
121. 

Boundary,  Identity  of.  See  Boundaries, 
3,  4. 

Minute-books  must  be  identtfied.  See 
Depoeitlans,  4. 

Complaint  on  street  assessment  suffi- 
ciently identifies  property,  when.  See 
Streets,  124. 

Deecriixtion  suflaciently  Identifies  proper- 
ty, wlien.    See  Mortgages,  21. 

Evidence  of.    See  Criminal  Law,  X,  8,  f. 

Evidence  of,  what  sufficient.  See  Crimi- 
nal Law,  127,  358. 

Circumstantial  evidence  as  to,  sufficiency 
of.    See  Criminal  Law,  268. 
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Dr&ft,  eyidence  as  to  identity  of.  See 
CrimiDal  Lbw,  199. 

Revolver,  evidence  as  to  on  proeecntioo 
(or  assault.    See  Criminal  Liaw,  181. 

Witness  to  identity,  impeacliiment  of.  See 
Witnesses,  28. 

Failure  to  certify  list  of  Jurors,  effect  of. 
See  Jury  and  Jurors,  16,  17. 

1.  A  witnecB  is  not  required  to  be  abso- 
lutely certain  in  bis  testimony  as  to  tbe 
identification  of  another  person.  (People  y. 
Young,  102  Ool.  411.) 

2.  A  complaint  alleging  tbat  tbe  defend- 
ants, named  by  their  full  mimes,  "mude, 
signed,  and  deHyered  to  plaintiff,  the  payee 
therein  named,  their  certain  paxrniiiwniry 
note,  which  said  note  is  in  words  and  flg- 
xaeB  foUowlng,  to  wit,"  setting  out  tbe  note 
In  hsec  verba,  sufficiently  idemtlfkes  the  de- 
fendants as  being  the  parties  who  sigtied 
tbe  note,  though  the  s^natuie  conitalns  tbe 
initials  only  of  the  first  names  of  tbe  de- 
fendants; and  the  complaint  is  not  demur- 
rable for  ambiguity  and  uncertainrty  as  to 
the  psiTtieB  eacecoting  the  note,  upon  lbs 
ground  that  tbe  signatures  might  apply  to 
entirely  different  persons.  (Humboldt  Say. 
&  L.  Soc.  V.  Burniham,  111  Oal.  848.) 

ILLEGITIMACY. 

See  Legitimacy. 

IMITATIONS. 
See  Trademarks. 

IMPANBLMBNT. 

Jury,   impanelment  of.    See  Jury  and  Jur- 
ors, II. 

IMPEACHMENT. 

Witnesses,  Impeacfhment  of.  See  Wit- 
nesses, III. 

OfBcer.  impeacbment  of.  See  Offices  and 
Officers,  V. 

IMPLICATION. 

Repeal  of  statutes  by.    See  Statutes,  IV. 

IMPLIED  CONTRACTS. 

See  Assumpsit;  Contracts,  I,  3;  Corporations, 

VI,  3. 

Pleading  of.    See  Contracts,  66. 

IMPLIED  POWERS. 
See  Powers. 

IMPRISONMENT. 
See  Criminal  Law,  X,  8. 

IMPROVEMENTS. 

Sewers.    See  Sewers. 

Mortgagee,  improvements  by.  See  Mort- 
gagee. VIII. 

Street.    See  Streets,  VI. 

Meaning  of.    See   Mechanics*   Liens,   5. 

By  executor.  See  Executors  and  Admin- 
istrators, 88-40. 

IMPULSE. 

Uncontrollable.    See  Husband  and  Wife,  I. 


INCEST. 
See  Criminal  Law,  XI,  15. 

INCORPORATION. 

See  Oorporations. 

Of  municipalities.    See  Municipal  Cori>ora- 

tions,  I. 

INCUMBRANCES. 

Power  of  cotenant  to  incumber  land.     See 

Cotenancy. 

INDEBTEDNESS. 

See  orosB-refeienoes  under  Debt. 

Of  city.    See  Municipal  Corpoiutions,  IV. 
Denial  of  Is  denial  of  conclusion  of  law^. 
See  Municipal  Corporations,  81. 

INDEMNITY. 
See  Quaranty. 

Insuiunoe.   .See  Insurance. 

Breach  of  contract,  election  of  remedy, 
^e  Election,  8. 

Agreement  for,  presentation  of  claim. 
See  Estates  of  Deceased  Persons,  23,  24. 

Sheriffs,  indemnity  to  and  liability  of  sure- 
ties.   See  Sheriffs. 

1.  Where  a  oonductoar  of  a  baseball  park 
oontracted  to  abandon  bis  former  place  of 
business  and  establish  a  park  on  a  tract  of 
land  ad^cent  to  a  railroad,  and  gave  a 
bond  of  indemnity  with  sureties  for  the 
faithful  performance  of  his  contract,  In  an 
actiotn  up(m  the  bond  of  indemnity,  wihat* 
ever  sums  the  street  railway  company  re- 
ceived as  the  result  of  the  pnirt  perfoonn- 
ance  of  the  contract  by  the  conductor  of  tbe 
baseball  park,  he  and  his  sureties  have  a 
right  to  set  off  or  deduct  from  lihe  amount 
of  the  note  and  interest.  (Temple  Street 
Cable  Ry.  v.  Hellmian,  103  Cal.  634.) 

2.  The  admissions  of  the  defendants,  in 
the  contract  of  Indemnity  given  to  the 
street  railway  comipany,  of  the  execution  of 
the  note  by  it,  are  sufficient  evidence,  prima 
facie,  to  sustain  a  finding  that  the  note  of 
the  corporation  was  duly  executed,  and  to 
throw  the  burden  upon  the  defendants  to 
sdiow  want  of  authority  on  the  part  of  the 
officers  of  the  corporation  to  execute  it. 
(Temple  Street  Cable  Ry.  v.  Hellman,  108 
(M.  634.) 

3.  Where  the  defendants  expressly  agreed 
that  an  action  might  be  immediately  com- 
menced upon  the  failure  of  the  conductor 
Off  the  baseball  park  to  perform  any  of  his 
agreements,  irrespective  of  the  payment  or 
maturity  of  the  note  given  by  the  street 
railway  company,  it  is  no  objection  to  the 
right  of  the  street  railway  company,  to  re- 
cover upon  the  bond  of  Indemnity,  that  it 
bad  not  paid  its  note  before  the  action  was 
commenced.  (Temple  Street  Cable  Ry.  T» 
Hellman,  103  Cal.  634.) 

INDEPENDENT  CONTRACTORS. 

1.  As  a  general  rule,  the  principle  of  re- 
spondeat superior  does  not  apply  where  a 
negligent  or  wrongful  act  is  thait  of  an  in- 
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dependent  oontraxstor  or  of  bie  servajit  or 
employee,  nnlees  the  superior  has  been  gail' 
ty  of  nesrligence  In  contraxrting  wltli  an  un- 
fit person,  tbongih  thero  ad%  exxieptions  to 
this  general  rale.  (Oolgrove  r.  Smitb,  102 
Oal.  220.) 

2.  Penoiis  who  stand  in  a  coaitiaot  reUir 
tlon  to  the  public,  represented  by  the  dty 
authorities,  to  dig  trenches  and  lay  pipes  in 
the  streets  in  a  manner  required  by  an  or- 
dinance of  the  city,  cannot  relieve  them- 
selves of  the  duty  Imposed  by  the  contract 
by  contracting  with  another  to  do  the 
work,  which  cannot  be  done  without  dan- 
ger to  the  public;  and  if  such  work  is  done 
without  autborfly,  ctr  sot  done  in  the  man- 
ner required  by  tlie  oMlnanoe,  the  depart- 
ure from  ftuthorlty  creates  a  nuisaiice  for 
whdclh  the  oootracter  with  tbe  city  ie  Pt> 
sponsible  to  travelens  on  tbe  street  for  in- 
Jury  caused  thereby,  notwithstanding  the" 
nuisance  is  created  by  a  subcontractor  hav- 
ing an  iudependeot  contmct  under  the  con- 
tr8>cbor  with  the  dty.  (Oolgrove  v.  Swlth, 
102  Gal.  220.) 

3.  Where  the  making  and  madatenanoe  of 
an  excavation  in  a  siderwalk  is  unlawftil, 
for  want  of  compliance  with  an  ordinance 
of  the  city  on  the  subject,  the  owner  of  the 
premises  cannot  relieve  himself  of  the  du- 
ty of  complying  with  tbe  ordinance  by 
shifting  it  on  to  an  ind(>pendeiirt  contractor. 
(Spence  v.  Sahuhs,  lOS  Oal.  208.) 

4.  An  umptotected  excavation  in  the  side- 
walk of  a  poprnkms  street  in  the  dty  is  so 
dangerous  a  pitfall  as  to  be  in  tbe  nature 
of  a  nuisttDoe;  and  he  who  causes  it  to  be 
done,  knowing  beforeSiand  its  nature  and 
chanacter,  cannot  escape  liability  to  one 
who  Innocently  falls  into  it,  upon  the  grooind 
that  he  let  out  the  Job  of  creating  Iflie 
nnisajice  to  an  IndepeDdeat  contractor. 
(Spence  v.  Schultz,  103  Oal.  208.) 

INDEPENDENT  COVENANTS. 
See  Ooutracts,  20,  et  seq. 

INDIANS. 

1.  Section  807  of  the  Penal  Code  forbids 
the  sale  or  giving  of  liquors  bo  Indians  of 
fun  blood  without  reference  to  the  question 
whether  they  have  or  have  not  adopted  the 
hiablts  of  dvilization,  or  separated  them- 
selves from  tribal  relations,  or  have  become 
citizens  of  the  United  States.  (People  v. 
Bray,  106  Cal.  344.) 

2.  Section  397  of  the  Penal  (3ode,  •con- 
strued as  apply&ng  to  aiU  Indians,  is  not  In 
conflict  wltii  any  provision  of  the  consti- 
tution of  the  United  States  or  of  this  stiute; 
and  does  not  deprive  any  dtizen  of  his  priv- 
ileges and  immunities  as  such.  (Peopfe  v. 
Bnay.  105  Oal.  344.) 

Indian  war  bonds.    See  Bonds,  II,  2. 

Forgery  of  order  for  liquor  by  Indians. 
See  Crimiinal  Law.  225. 

War  bonds,  iuterest  on  coupons  of.  See 
Bonds.  17. 

INDICTMENT. 
See  Oriminal  Law,  VIII. 


iNDO&SBMHNT. 

Bills  and  notes,  ind<M:8emeiit  of.    See 
and  Notes,  III. 

Warehouse  receipt  passes  by.  See  Ware- 
hoosemsin,  1. 

INFAMOUS  ORIMBS. 
See  Oriminal  Law,  XI,  7. 

INPANOr. 

See  Quardlan  and  Ward;  Legitimacy;    Pm- 

reoit  and  Ofaild. 

Oiviians.     See  Orplians. 

Oompttteixcy  of  chUdiea  as  witussMS.  fitoe 
Witsesses,  L 

Alkrwaaoe  to  mother  for  past  snppoit  sT 
cthiMi^n.    See  Parent  and  Ohlld,  i. 

GiMurdiadi  ad  litem.  See  Gkaardlaa  ad 
Litem* 

Order  a^ipototing  gaanlian  ad  Htsm  la 
not  appealable.    See  Appeals,  17. 

Bar  of  parent  affects  heirs.  See  Statote 
of  limitations.  III. 

Infants,  how  affected  by  statute  of  llai- 
itaitlons.    See  Statvte  of  Limitations,  III. 

Custody  of  children.  See  Marriage  and 
Divorce,  II.  3. 

Minor  offenders,  commitment  to  reforma- 
tory.   See  Crimdnal  Law,  125. 

Policy  payable  to  minor  diildren,  coo- 
stTuction  of.    See  Insutance,  44. 

1.  A  judgment  against  an  Infanc  In  an  ac- 
tion in  wiblcb  no  guardian  ad  litem  has  been 
appointed  is  not  for  that  reason  voidL 
(Ohilds  V.  Lanterman,  103  Oal.  387.) 

2.  A  judgment  rendered  against  an  infant 
In  an  aotion  ia  whicb  he  has  appeared  by 
an  attorney  will  be  upheld  as  fuUy  as 
though  he  had  appeared  in  person.  (CAillds 
V.  Lanterman,  103  Oal.  887.) 

3.  A  court  of  equity  will  allow  all  reason- 
able payments  for  the  maintenance  and  edu- 
cation of  an  inflant  made  by  the  person  in 
whoee  hands  his  property  is  held,  out  of  the 
income  of  the  property,  If  his  father  is  dead 
or  unable  to  support  Mm;  and  where  the 
income  is  Insufficient  for  his  malnitenuiee 
and  education,  equity  will  break  into  the 
principal.    (Estates  of  Beisel,  110  Oal.  267.) 

4.  The  appearamce  by  an  attorney  in  be> 
half  of  an  infant  will  be  presumed  to  have 
been  authorissed  by  him,  so  far  as  the  diree- 
tlon  and  consent  of  the  infant  can  give  au- 
thority; and  if,  after  reaching  majority,  in- 
stead of  repudiating  sudi  appeatanoe  he 
treats  the  Judgment  as  having  been  regularly 
entered,  and  makes  no  objection  upon  the 
ground  of  illegality  or  want  of  junifldictlon, 
he  waives  his  right  thereafter  to  make  sudi 
objection.  (Chllds  v.  Lanterman,-  108  OW. 
387.) 

5.  A  judgm>enl  against  an  infant  in  an 
action  In  which  he  has  appeared  by  attor- 
ney will  be  considered  as  confirmed,  If.  after 
he*  comes  of  age,  he  takes  any  action  In  i«f- 
eronce  thereto  which  is  consistent  only  with 
a#«nming  its  validity;  and  if  he  thereafter 
moves  the  court  for  a  new  trial,  and,  falling 
therein,  appeals  to  the  smi^reme  court  from 
the  order  and  judgment,  he  cannot  after  the 
alllnnance  of  the  Judgment,  maintain  a  mo- 
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tion  to  set  aside  the  flDdixigs  and  Judgment, 
and  to  strike  out  the  answer  filed  in  his 
behalf,  upon  the  ground  of  his  Infancy  at 
the  time  the  answer  was  filed  ana  xne  trial 
had,  and  for  the  wanit  of  authority  in  the 
attorney  to  appear  in  Ms  behalf.  (Ohilds  r. 
Lanternian,  108  Oal.  387.) 

INFERIOR  COURTS. 
Appeals  from.    See  Appeals,  XIII. 

INFORMATION. 
See  Criminal  Law,  VIII. 

INFORMATION    AND    BELIEF. 

Denial  on.  See  Pleading  and  Practice,  10, 
et  seq. 

Judgment  on  pleadings  where  deodals  are 
on.    See  Judgments,  17. 

Accusation  based  on  is  insufficient.  See 
Attorney  and  Client,  21. 

INFRINGEMENTS. 

Of    trademark    or    tradename.    See    Trade- 
marks. 

INHERITANCE. 

Rig'ht  of  adopted  child.  See  Parent  and 
ChUd,  14. 

Descent  and  dlstributlan.  See'  Estates  of 
Deceased  Persons. 

INITIALS. 
Of  name.    See  Names. 

INJUNCTIONS. 

Remedy  by  certiorari  no  bar  to.  See  Judg- 
ments, 65. 

Act  which  does  no  barm  cannot  beendoSned. 
See  WatercouTBes,  94. 

Aseessment,  sale  under  iU^al,  enjoining. 
See  Irrigation  Districts,  22. 

OoDtract  in  restraint  of  trade,  restraining 
violation  of.    See  Restraint  of  Trade,  10. 

Fa»eme<nt,  use  of,  not  enjoined.  See  E)B6e- 
ments,   20. 

Fence  over  ten  feet  thigh,  erection  of  en- 
joined.   See  Fe»oee,  2. 

Fishery,  interference  with  rlg^ht  of,  en- 
joining.   See  Watercourses,  7. 

Insolvent  bank.eaiioinina:  from  prosecuting 
business.    See  Banks  and  Banking,  28,  20. 

Irrigation  district,  organisation  of,  cannot 
bo  collaterally  attacked  in  suit  to  enjoin 
assessments.    See  Irrigation  Distilcts,  2. 

Justice's  Judgroent,  execution  of,  wlien  en- 
joined.   See  Judgments,  70,  et  seq. 

MaDdatory  injunction  will  not  lie  to  com- 
pel restoration  of  dibah  to  its  former  condi- 
tion.   See  WatereoursoF,  23. 

Mortgaged  property,  issuance  of  injunc- 
tion to  preserve.    See  Mortgages,  166. 

Nuisance,  action  to  enjoin  is  suit  in  equity. 
See  Equity.  6. 

Street,  lot  owner  will  be  enjoined  from 
grading.    See  Streets,  60. 

Street  improvement,  enjoining.  See  Streets, 
VI,  4. 

Trademark  or  tradename.  Infringement  of, 
enjoining.    See  Traidemarks. 


Warrant,  county  may  enjoin  payment  of 
illegal.    See  Oouoitles,  7. 

Water,  actions  for  corruption  and  diver- 
sion of  and  for  injunction,  joinder  of.  See 
Watercourses,  102,  et  seq. 

Effect  of  on  business  of  corporation.  See 
Corporations,  188. 

Order  enjoining  insolvenrt  corporatflon  from 
doing  business,  validity  of.  See  Coripora- 
tions,  192. 

Suit  to  enjoin  judgmemt,  codefendant  need 
not  join  In,  when.    See  Judgments,  71. 

Party  is  not  entitled  to  jur^'  trial  in  injunc- 
tion.   See  Jury  and  Jurors,  2. 

Injunction  is  properly  dlflsolved  on  cocn- 
Ing  in  of  answer,  when.    See  Mortgages,  159. 

Enforcement  not  prevented  by  prohibitiou. 
So<*  Con)c>ra  tions.  183. 

Ai)f>eais  from  injunctions,  effect  of.  See 
Appeals,  IX,  2. 

Judgment,  injunctdon  after  is  appealable. 
See  Ai>peal8,  24. 

Order  granting  or  dissolving,  whether  re- 
viewed.   See  Appeals,  250. 

Contempt  for  disobedience  of,  punish- 
ment.   See  Marriage  and  Divorce,  31. 

Pending  appeal  from  party  cannot  be  pun- 
ished for  contempt.    See  Appeafe,  160. 

1.  Where  a  city  had  ol^etrueted  a  W4iter- 
course,  by  the  orectdon  of  a  culvert  across  a 
sti'oet,  to  tlie  injury  of  tihe  plaintiff,  and  had 
endeavored  to  redress  the  injury  in  a  proper 
nwtnner,  but  its  efforts  were  th<warted  by 
tlie  conduct  of  the  plaintiff  in  refusing  to 
accept  the  offered  remedy,  an  injunction 
was  rightfully  refused  to  prevent  the  wrong  . 
T^hlch  was  otherwise  irremediable.  (Ri<^hBxd- 
son  V.  City  of  Eureka,  110  Cal.  441.) 

2.  Where  the  contract  In  reetraint  of  trade 
is  valid,  and  the  complaint  states  a  breach 
of  it,  the  plainlflff  is  entitled  to  an  Injunc- 
tion to  prevent  Its  violation,  even  if  only 
nominal  damages  can  be  proven.  (Brown 
V.  King,  101  Cal.  295.) 

3.  An  application  for  a  pre-liminary  in- 
junction in  an  action  by  the  owner  of  land 
to  enjoin  its  threatened  sale  in  satisfaction 
of  an  alleged  invalid  assessment  levied 
thereon  under  proceedings  had  under  the 
act  of  March  6,  1889.  for  the  extension  of  a 
street,  is  addressed  to  the  discretion  of  the 
trial  court,  and  its  refusal  of  the  injunction 
will  not  be  reviewed  on  appeal  unless  It 
clearly  appears  that  there  hos  been  an  abuse 
of  its  discretion.  (Santa  Ortiz  Pair  Building 
Asffn.  V.   Grant,  104  Oal.  306.) 

4.  Upon  such  application  the  court  rtiould 
consider  whether  a  greater  injury  will  re- 
sult to  the  defendant  from  granting  the  In- 
junction than  to  the  plaintiff  in  refixsing  It; 
and  if  it  is  satisfied  that  a  greater  injury 
will  so  result  to  the  defendaat,  and  that 
the  rights  of  the  plaintiff  will  be  fully  con- 
served by  granting  an  injunction  aftei*  a 
hearing  upon  the  merits,  a  wise  discretion 
would  dictate  a  refusal  of  the  preliminary 
Iitjnnction.  (Santa  Cruz  Fair  Building  Assn. 
v.  Grant,  104  C^al.  306.) 

5.  The  phrase  in  the  restraining  order  "and 
until  the  further  order  of  this  court,"  can- 
not have  the  effect  to  prolong  the  restrain- 
ing order  beyond  the  pendency  of  the  mo- 
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tioa  for  an  injunction,  so  as  to  ooixv^ert  thit 
order  into  a  prellmiioary  in>unction<  (San 
Diego  Water  Oo.  y.  Paidflc  Ooest  SteamsMp 
Co.,  101  Cal.  216.) 

6.  A  restraining  order  pending  an  order  to 
show  cause  why  an  injinnetion  should  not  be 
issued,  and  until  the  further  order  of  the 
court,  is  only  autihorlzed  to  be  made  pend- 
ing the  motion  for  an  injunction,  and  wlhere 
there  is  no  appeatance  at  the  time  when  the 
order  to  show  cause  was  'returnable,  and  the 
motion  for  an  injunction  was  not  completed 
nor  kept  adiye  Jn  any  mode,  the  restniliifliic 
order  falls,  amd  ends  naturally  with  the  mo- 
tion. (San  Diego  Water  Co.  v.  Pacific  Coast 
Steamship  Co.,  101  Cal.  216.) 

7.  Where  no  effort  was  made  to  dissolye 
a  preliminary  injunction  except  that  the 
QHse  was  tidied  on  its  merits,  and  a  dlMolii- 
tion  of  tlie  Injunction  was  majde  by  the  final 
judgment,  and  the  attorneys  were  simply 
employed  to  try  the  caae,  and  were  paid 
for  that  puopoee  and  no  other,  counsel  fees 
cannot  be  recoyered  as  damages  upon  the 
in  junction '  bond.  (San  Diego  Watt^r  Co.  v. 
Pacific  Coast  Steamslhiip  Co.,  101  Cal.  216.) 

8.  Counsel  fees  incurred  by  defendant  by 
reason  of  a  prellminairy  injuiicilion  are  part 
of  the  damages  for  which  he  has  a  right  to 
indemnity;  bat  oMy  such  counsel  fees  as 
may  be  incuired^  after  the  Injuaxction  has 
been  issued,  and  prior  to  the  determinatflon 
of  the  action,  can  be  considered  as  within 
the  rule,  and  seryices  of  counsel  rendered 
in  the  trial  of  the  cause  are  not  a  portion 
of  the  damages  sustained  by  reason  of  the 
injunction.  (Ourtiss  y.  Bachman,  110  CaL 
433.) 

9.  Services  of  counsel  employed  to  resist 
a  motion  for  an  injunction  rendered  by  vir- 
tue of  an  oinder  to  show  cause  why  the  In- 
junction should  not  be  granted  are  not  ren- 
dered by  reason  of  the  injunction  and  can- 
not be  recovered  in  an  action  upon  t^e  In- 
junction bond.  (CurtisB  y.  Bachman,  110 
Cal.  433.) 

10.  An  unsuccessful  motion  to  dissolye  an 
ii: junction  does  not  authorize  a  recovery  for 
the  expense  of  counsel  fees  in  making  the 
motion,  unless  the  court  suspends  its  deci- 
sion on  the  moUon  until  the  hearing  of  the 
case.    (Curtlss  v.  Bachman,  110  Cal.  433.) 

11.  It  does  not  follow  that  because  the 
plaintiff  failed  to  sustain  his  action  at  the 
trJal  a  preliminary  injunction  was  not  prop- 
erly issued;  and  if,  instead  of  seelsing  a  dis- 
solution of  the  preliminary  Injuuction,  the 
defendant  prefers  to  defeat  the  pladntiff  In 
his  action,  he  waives  his  right  to  recover 
from  the  sureties  any  damages  that  he  may 
sustain  by  reason  of  bhe  issuance  of  tiie  pre- 
limlDiary  injunction.  (Curtiss  v.  Ba<*h- 
mixu,  110  Cal.  433.) 

12.  Costs  Incurred  upon  the  trial  of  the 
OiOtlon,  and  iipon  appeal  from  the  judgment, 
are  not  within  the  terms  of  an  injunction 
bond  given  for  a  preliminary  injunction. 
(Curtiss  v.  Bachman,  110  CJaJ.  483.) 

13.  The  loss  of  defendant's  time  and  the 
injury  to  his  business  resulting  from  the  liti- 
gation are  outside  of  the  undertaking  of  the 


sureties  upon  the  injunction  bond.    (Curtias 
v.  Bachman,  110  Oal,  483.) 

Sureties  are  not  liable  for  costs  or  attor- 
neys' fees.   See  Suretyship,  26. 

INNUENDO. 

In    indictment    for    libel.    See     Criminal 
Ij^  w,  323,  et  seq. 
When  unnecessary.    See  Slander,  5. 

INSANE  ASYLUMS. 

Conyiction  of  offense  does  not  exclude 
one  from.    See  Insanity.  28. 

INSANITY. 

I.  Definition  of;  Uncoatroilable   Impulse. 
II.  Bvldence  as  to. 

III.  Presumption  of  Continuance  of. 

IV.  Instructions  as  to. 

V.  As  a  Defense  to  Crime;  Development  of 
After  T^lal. 

yj.  Contract  of  Lunatics;  Actions  by  and 
agaJinst;  Guardians  of. 

WeaJmesB  of  mind  will  not  justify  tres- 
pass.   See  Tre^MMS,  1. 

Wife,  insanity  of,  oannot  affect  right  In 
homestead.    See  Homesteads,  25. 

Noncompliance  with  by-laws  is  not  ex- 
cused by.  £ee  Unincorporaited  AssoclatlonB, 

in. 

Plea  of,  refusal  of  continuance.  See  Con- 
tinuance, 7. 

I.  Definition  of;  Uncontrollable  Impolse. 

Iitreslstible  impulse  as  a  de^feose  to  crime. 
See  post,  27. 

Issue  of,  what  question  properly  overniled 
as  immaterial.    See  Wills,  39,  et  seg. 

1.  Insanity,  as  recognized  in  the  criminal 
law  of  this  state,  is  such  a  diseased  and  de- 
ranged condition  of  the  mental  faculties  as 
to  render  the  person  incapable  of  distin- 
guishing between  right  and  wix>ng  in  rela- 
tion to  the  particular  act  with  which  he  is 
charged.  (Marceau  v.  Tuavelers'  Ins.  Co., 
101  Cal.  888.) 

2.  The  doctrine  that  in  some  forms  of 
Insanity  the  patient  or  sufferer  knows  tlie 
nature  of  his  act  fully,  but  at  the  same 
time  he  cannot  prevent  It  througih  paralysis 
of  the  will  power,  known  as  "uncontrollable 
impulse,"  has  no  legal  standing  in  this  state. 
(Pfople  y.  Ward,  lao  Oal?  885.) 

II.  Evidence  as  to. 

3.  The  doctrine  of  reasonable  doubt  does 
not  apply  to  the  question  of  the  insanity  of 
the  defendant;  but  the  bunden  Is  on  the  de- 
fendant to  show  by  a  preponderance  of  evi- 
dence that  he  was  insane  at  the  time  of  tbe 
alleged  homicide.  (People  v.  Wiurd,  106  Oal. 
335.) 

Burden  of  proof  of  insanity.    See  post,  25. 

4.  The  action  of  the  trial  court  in  per- 
mitting witnesses  to  give  their  opinion  as 
to  the  mental  condition  of  a  defendant  on 
trial  on  a  criminal  charge  cannot  be  said 
to  have  been  erroneous  where  It  was  sihown 
that   the   witnesses  were   acquainted   with 
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tlic  defendant,  and  bad  niore  or  less  oppor- 
tunity for  acquljring  knowledge  on  which  to 
l>a8e  an  opinion.  In  suoh  matters  a  very 
large  discretion  must  be  conceded  to  the 
trial  court    iPeoi>le  y.  Lane,  101  Cal.  513.) 

5.  A  pihyeieian  testifying  to  the  mental 
•sanity  of  the  testator  at  the  time  of  the  tes- 
ta men'tary  act  may  be  cross-examined 
not  only  as  to  his  qualifications,  but  also  as 
to  his  knowledge  of  the  cluaracier  of  the 
IMitienf s  affltotlons,  and  as  to  aU  the  facts 
-or  dTOumstances  within  his  knowledge  and 
acquaintanceship  with  the  patient,  upon 
w^hich  his  Judgment  was  exercised  and  his 
conclusion  readied.  (Estate  of  MuUln,  110 
<JniL  252.) 

6.  Where  a  medical  witness  was  called  by 
the  defense  bo  show  the  mental  condition 
of  the  defendant*  and  to  establish  the  de- 
fense of  insanity,  the  declarations  and  state- 
ments of  the  defendant  to  the  pbysidan  as 
to  her  symptoms  and  past  sufferings,  which 
constitute  in  part  the  basis  upon  which  the 
opinion  of  tlie  expert  is  based,  and  are  by 
hlni  dedared  to  be  necessary  to  enable  him 
to  form  an  opinion  as  to  the  nature  of  the 
disease,  aire  admissible  In  evidence;  and  it 
is  for  the  Jury  to  estimate  the  yalue  of  th<; 
reasons  giyen  for  the  opinion,  and  to  deter- 
mine whether  the  sufferings  weae  feigned, 
and  they  may  form  an  independent  Judg- 
ment upon  the  facts.  (People  y.  Shattuck, 
IOC  Oal.  673.) 

7.  Whether  a  witness  ast  to  the  sandty  of 
defendant  had  such  acquaintance  with  him 
and  opportunity  of  obserying  him  as  to  be 
<iualifled  to  exi>reBs  an  opinion  as  to  his 
sanity  is  a  question  to  be  determined  by  the 
trial  court,  and  while  Its  ruling  may  be  re- 
Tiewed  upon  appeal,  it  will  not  be  held  er- 
roneous upon  a  mere  difference  of  oplndon 
as  to  the  qualiflcation  of  the  witness,  but 
it  must  dearly  appear  that  the  decision  of 
tbe  trial  court  was  wrong.  (People  y. 
Bohmitt,  106  Oal.  48.) 

8.  Where  a  witness  who  testifies  to  an 
acquaintance  with  the  testator  was  asked 
for  his  opinion  as  to  his  sanity,  the  determin- 
aiion  of  the  question  as  to  whether  the  ac- 
<iuaintance  was  of  an  intimate  chairacter 
8tifl3dent  to  Justify  the  opinion  of  the  wit- 
ne!9S  under  section  1870  of  the  Code  of  Oiytl 
Procedure  is  within  the  discretion  of  the 
court,  and  a  ruling  permitting  the  opinion  to 
be  giyen  \^111  not  be  reyiewed,  unless  a  clear 
abuse  of  discretion  is  apparent.  (Estate  of 
Wax,  106  C!al.  348.) 

9.  In  order  to  enable  a  witness  to  testify 
to  th**  appearance  of  a  person  with  refer- 
ence to  his  being  rational  or  irrational  in 
his  presence  and  under  his  obseryation,  it 
is  not  necessary  that  he  should  be  an  Inti- 
mate acqmlntance  of  such  i>erBon,  or  be 
qualified  as  an  expert  witness.  (Holland  t. 
Zollner,  102  CJal.  633.) 

10.  A  witness  who  has  already  testified 
as  to  his  opinion  as  to  the  insanity  of  the 
defendantcannotbe  permitted  to  testlfythat 
tie  had  expressed  bis  opinion  to  his  sister 
two  years  before  the  homicide,  and  that  his 
sister  had  answered  that  she  knew  he  was 
crazy;  and  no  hearsay  declarations  of  the 


opinion  of  the  third  party  as  to  the  insanity 
of  the  defendant  are  admissible  in  eyi- 
dence.    (People  y.  Schmitt,  106  (JiaL  48.) 

11.  Where  a  witness  has  testified  to  a  bus- 
iness transaction  with  the  testator,  a  ques- 
tion as  to  how  he  conducted  the  transac- 
tion is  releyant  and  material,  and  does  not 
call  for  an  opinion  of  the  witness,  but  for 
a  statement  as  to  the  conduct  and  appear- 
ance of  the  testatoir  at  the  time  of  the  tians- 
aotlon.    tE^tate  of  Wax,  1J6  Cal.  348.) 

12.  Upon  the  trial  of  a  woman  aocused  of 
murder,  her  family  physician,  called  by  the 
defendant  to  proye  insanity,  may  be  asked 
whetlier,  from  his  treatment  of  her  for  her 
ailments  and  all  be  knew  of  her,  she  was  of 
ordinary  good  mind,  or  was  what  he  would 
ordinarily  call  a  weak-minded  woman.  (Peo- 
ple y.  Worthlngbon,  105  CJal.  166.) 

13.  Upon  the  question  of  insanity  the 
f^tatements  of  witneeees  as  to  the  peculiar 
conduct  and  conyersation  of  the  person 
charged  with  insanity  as  obsenred  by  the 
witnesses  are  competent  eyidence,  althougli 
they  are  not  intimate  acquaintances  within 
the  meaning  of  section  1870,  stubdlylslon  10, 
of  the  Code  of  Ciydl  Piocedure,  nor  experts, 
wihose  opinions  may  be  glyen  upon  the  ques- 
tion of  sanity  or  Insanity;  and  the  wlth- 
dra/wal  of  their  opinions  from  the  Jury  does 
not  carry  with  it  their  testimony  as  to  the 
facts  obeeryed  by  them.  (Marceau  y.  Tray- 
elers'  Ins.  Co.,  101  Cal.  338.) 

14.  In  the  dyil  action  upon  the  insurance 
policy,  the  Judgment-roll  in  the  criminal 
prosecution  of  the  person  who  killed  the 
insured,  showing  that  he  had  been  con/7icted 
of  murder  and  sentenced  to  life  imprison- 
ment, but  which  contained  no  suggestions 
as  to  his  insanity,  is  not  admissible  in  eyi- 
dence on  tlie  part  of  the  insurance  company 
for  the  purpose  of  showing  that  the  accused 
could  not  ha.ve  been  Insane  at  the  time. 
(Marceau  y.  Travelers'  Ins.  Co.,  101  Cal.  338.) 

15.  In  an  action  upon  a  Ufe  insurance 
policy  wfhere  the  company  seeks  to  ayoid 
llaibillty  upon  the  ground  that  the  Insuied 
was  killed  by  a  third  person,  and  the  plain- 
tiff claims  that  the  person  doing  the  killing 
was  insane  at  the  time  he  committed  the 
deed,  the  allowance  of  a  question  asked  an 
expert  on  insanity  as  to  whether  he  under- 
stood "that  if  a  person  is  insane  while  they 
may  theoretically  know  the  difference  be- 
tween right  and  wrong,  that  they  are  incap- 
able of  Judging  or  resisting  an  Impulse  to  do 
wrong?"  to  which  the  witness  answered  that 
"tliey  have  no  power  to  resist  the  insane 
impulse  they  have,  although  they  know  It 
was  wrong,  and  they  will  hide  and  conceal 
the  evidence  of  their  crime,  very  often  with 
more  particularity  and  ingenuity  than  a  sane 
person  would  do,"  is  not  prejudldal  error, 
IIh;  testimony  being  in  the  abstract  to  a  cer- 
tain phase  or  kind  of  insanity,  and  not  ad- 
dressed to  thp  meiutal  condition  of  tlie  per- 
son killing  the  insured.  (Marceau  y.  Trav- 
elers' Ins.  Co.,  101  Cal.  338.) 

16.  Proof  that  a  defendant,  upon  trial  foir 
murder,  had  committed  the  crime  of  Incest 
with  his  daughter  Is  admissible  In  rebuttal, 
where  the  claim  of  the  defense  Is  that  the 
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defendant  had  become  inaane  thnragli  fear  23.  Wihere  the  court  in  an  action  upon  an 

that  the  deceased  was  trying  to  delbawA  insurance  policy  instructed  the  Jury  correctly 

(iefeud<a]jt*8  daughter.    (People  t.  Lane,  101  as  to  the  law  of  InMUDlty  In  numerooB  por- 

Cal.  513.)  tions  of  tdie  charge,  an  InBtmctfon  that  if 

17.  Where  the  defense  of  tbe  defendant  ^^^  ^T*^ J^l*^  ^U*^  ^^  ^""^"^  "T** 
excuBed  the  homicide  upon  the  ground  of  ^^^*™?^"^,k^  ^  ^^^°?  5^  *^  ,*^f^  J.™' 
Inaanitv  caused  bv  excitement  at  the  dls-  I>"^»  which  the  reason  that  wac  left  to  him 

deceased  and  heTdau^ter,  wHen  she  had  f?"^,/.^.?'''''''^'  ^^^  ^  I'S!^'^  T"^.^: 

believed  that  the  intentions  of  the  deceased  ^"^''^V'''^Iki'  \\.^^    ^^^^^v.  ^"^  .^^^ 

were  Ironorable,  correfqwndence  between  her  ^""^t.  "^^J^  ^  °*?°*S5  "^  J^t  S^^^' 

daughter  and  the  deceased,  ofPered  fknr  the  ^^iPSif^'Ti^Ki^  *^?^^°*  i*^*  uZ  ^!5 

Durwee  of  showin«  dubious  exureealoins  in  lo««>aWe  o*  weighing  the  moral  qualltieB  of 

the  letters,  without  proof  that  the  defendant  ^^  act,  and  determining  ti^refrom  whether 

knew  of  the  correspondence  Is  inadmissible  "  ^^^  ngM  or  wrong,  and  as  causing  no 

fPeomle  v    ShAtfciM*    109  fil    fiTS  ^              '  material  injury  to  the  defendant.    (Marceau 

^i-eopie  V.  snatniOK,  iiw  uai.  otb.)  ^  Travelers'  Ins.  Oc.  101  Cal.  338.) 

,,,   „             xj        -  />     *i                M  24.  In  a  civil  action  upon  an  insurance  pd- 

III.  Presumption  of  Continuance  of.  i^y,  where  the  party  who  kiUed  tbe  Insurai 

18.  Whether  insanity  once  proven  Is  pre-  and  wbose  insanity  Is  in  question  Is  not 
sumed  to  continue  is  determined  by  the  na-  a  party  to  the  action  nor  indlnectly  intei^ 
ture  of  the  disease.  If  it  is  occasional  or  e^tod  in  the  final  result  of  the  Utlgatioa,  an 
intermittent  insanity  no  such  presumption  instruction  to  the  Jury  Intimating  thajt  the 
arises;  but  the  rule  4s  otherwise  in  oases  of  plea  of  Insanity  has  led  to  abuse  in  the  ad- 
confirmed  Insanity  of  whatever  nature  ministration  of  Justice,  and  advising  the 
(People  V.  I^ne,  101  Cal.  513.)  Jury  that  It  must  be  examined  and  coneid- 

19.  To  establish  the  basis  of  a  presumption  ered  with  care,  although  proper  in  a  crlm- 
that  insanity  once  shown  to  have  existed  *°*1  case,  should  not  be  given.  (Marceau  ▼. 
continues  to  exist  It  must  appear  to  hav«  Travelers'  Ins.  Co.,  101  Oal.  338.) 

been  of  such  duration  and  character  as  to  25.  Upon  the  trial  of  a  defendant  charged 

indicate  the  probability  of  lbs  continuance,  with  murder  where  the  defense  of  Insanity 

and  not  simply  the  possibility,  or  even  prob-  is  presented,  and  there  was  no  suggestion  oi 

ability,  of  its  recurrence,  as  In  case  of  tern-  his  insanity  at  the  time  of  trial,  It  Is  proper 

ponary  Insanity.    (People  v.  Schmitt,  106  OaL  for  the  court  to  instruct  the  Jury  that  the 

48.)  defendant  is  to  be  considered  sane  at  the 

20.  The  modification  of  an  Instruction  time  of  the  trial,  and  that  the  question  to 
that  if  the  Jury  "^ould  find  from  the  evi-  ^>^  considered  by  the  jury  is  whether  he  was 
dence  that  the  defendant  was  Insane  at  a  insane  at  the  very  time  of  the  alleged  corn- 
period  before  the  homicide  In  question,  then,  Jiiisslon  of  the  hiwnlclde,  of  which  the  bur- 
in that  case,  hie  insanity  is  presumed  to  have  ^^^  o'  proof  Is  uiwn  the  defendant.  (Peo- 
contlnued,"  by  the  addition  of  the  clause  P^^  ▼•  Schmitt.  106  Oal.  48.) 

"up  to  the  time  of  the  homicide,  provided  26.  The  mistake  of  the  district  aAtomey 

the  exciting  cause  of  such  Insanl'^  also  ex-  in  stating  to  the  Jury  that  they  would  be 

Ists  up  to  the  time  of  the  homicide,"  even  if  Instructed  by  the  court  tliat  they  must  find 

conceded  to  be  erroneous  In  tbe  abstract,  by  preponderance  of  testimony  that  the  de- 

cannot  be  said  to  be  prejudicial   where  the  fendant  "Is  Insane"  before  tbey  could  ac- 

evidence  for  the  defendant  tended  to  show  quit  him,  to  which  the  defendant  excepted 

not  only  that  the  defendant  was  somewhat  on  the  ground  that  the  statement  was  not 

deranged  a  year  or  more  prior  to  the  time  law.  was  properly  corrected  by  the  court 

of  the  homicide,  but  that  he  became  more  by  directing  the  Jury  that  the  only  Issue  to 

excitable  as  time  went  on.    (People  v.  Lane,  ^e  trietl  bv  thom  related  to  Iftie  Insanity  of 

101  Cal.  513.)  tbe  defendant  at  the  time  of  the  commis- 
sion of  the  homicide,  and  thoA  they  must 

IV.  Instructions  as  to.  consider  him  ns  now  sane,  and  after  such 

<?orrectlon  the  Juiy  could  not  be  misled  by 

Inistriictions    as    to    continuance    of.    Sec  the  en-or  of  the  district  attorney.    (People 

ante,  III.  v.  Schmitt,  106  Cal.  48.) 

21.  In.st motions    as     to     partial     insanity 

which  introduce  the  word  -^delitoion"  as  a  v.  As  a  Defense  to  Crtme;  Development  of 

synonym  of  "Insanity,"  although  the  word  after  Trial. 

"delusion"  has  no  proper  application  to  the 

facts  of  the  case,  cannot  mislead  the  Jury.  Insanity  as  recognized  In  crimdnal  law, 

(People  V.  Scbmltt,  106  Oal.  48.)  what  Is.    See  ante,  I. 

22.  Where  the  husband  of  tbe  defendant  27.  Irresistible  Impulse,  so'  called.  Is  not. 
Is  allowed  to  testify  as  to  her  declarations,  of  Itself,  a  lejral  defense  to  a  charge  of 
and  to  a  conversation  between  them,  to  show  felony.  (Marceau  v.  Travelers'  Ins.  Co.,  101 
that  she  was  insane,  the  court  may  properly  Cal.  338.) 

charge  the  Jury  that  such  declarations  were  28.  Under    the     Penal    Code    a    person, 

only  admissions  to  show  the  mental  condl-  though  adjudged  to  punishment,  oannot  be^ 

tlon  of  the  defendant,  and  that  her  declara-  punished  for  a  public  offense  while  Insane, 

tlons  could  not  be  regarded  as  proof  of  the  and  his  conviction  of  the  offense  does  not 

facts  stated  or  of  her  belief  In  tliem.    (Peo-  exclude  him  from  the  state  insane  asylum. 

pie  V.  Worthington,  105  Oal.  166.)  (People  v.  Sohmitt,  106  Oal.  48.) 
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29.  The  fact  tbait  the  Insanity  of  the  de- 
fendant has  became  fully  developed  since 
the  trial,  assuming  it  to  be  true,  does  not 
authorize  the  appellate  court  to  act  upon 
evidence  fnmi^^d  by  his  present  dement- 
(*d  condition,  and  upon  that  ground  reverse 
a  Judgment  otherwdse  legal,  when  It  may 
be  true  that  notwithstanding  his  preeent 
condition,  the  mental  disease  may  not  have 
so  far  progressed  at  the  time  of  the  homi- 
cide as  to  r^leve  the  defendant  from  re- 
si>onflibHity  for  his  acts.  (People  v. 
Schmitt,  106  Oal.  48.) 

VI.  Con  tracts  of  liunat^cs;  Actions  by  and 
against;  Guai^dlans  of. 

Knowledge  of  guardian  of  Incompeteoit 
l)erson,  effect  of.    See  Homesteads,  49. 

Order  appointing  guardian  ad  litem  is  not 
appealable.    See  Appeals,  17. 

30.  A  deed  of  a  person  of  unsound  mind 
who  is  not  under  guardianship,  vests  a  ti- 
tle, and  is  merely  voidable,  and  not  void; 
and  the  title  cannot  be  divested  otherwise 
than  by  Judicial  action  or  the  voluntary 
conveyance  of  the  grantee;  and  in  an  ac- 
tion to  avoid  It,  the  complaint  miist  show 
upon  its  face  that  the  action  is  not  barred 
bv  the  statute  of  limitations.  (CaBtro  v. 
Geil,  110  Oal.  292.) 

31.  In  an  action  to  forecloee  a  mortgage 
upon  the  homestead,  an  Insane  wife  who 
has  an  interest  in  the  matter  in  litigation, 
and  in  the  success  of  the  husband  who 
pleads  the  homestead,  may  be  permitted  by 
the  court  to  intervene  as  a  party  to  the  ac- 
tion, and  must  appear  either  by  general 
guardian  or  by  guardian  ad  litem;  and  the 
court  has  the  same  authority  to  appoint  a 
guardian  ad  litem  for  her  before  the  filing 
of  her  complaint,  that  it  has  to  appoint  a 
guardian  ad  litem  for  an  infanst  plain f iff  be- 
fore an  action  Is  commenced.  (Security 
Loan  and  Trust  Go.  v.  Kauffman,  108  Oal. 
214.) 

32.  The  appointment  of  a  guardian  ad  li- 
tem for  an  insane  person  who  Intervenes 
in  the  action  is  a  traversable  ftbct,  which 
must  be  alleged  In  the  comiplaint  in  inter- 
vention; and,  where  there  is  no  record  of 
the  evidence  of  insanity  upon  which  the  ap- 
pointment is  made,  no  objection  to  the  com- 
petency or  sufficiency  of  the  proof  of  in- 
sanity to  Justify  the  appointment  can  be 
considered  upon  a^ypeal.  (Security  Loan 
and  Trust  Oo.  v.  Kauffman,  108  Oal.  214.) 

33.  The  appointment  of  a  guardian  of  an 
insane  person  does  not  vest  In  him  a  cause 
of  action  in  favor  of  the  insane  person, 
nor  deprive  the  latter  of  his  ri^ht  or  prop- 
erty therein.  (Dixon  v.  Cardozo,  106  Oal. 
f>06.) 

34.  An  order  snbstituting  the  guarddai 
of  an  insane  plaintiff,  though  erroneous,  Is 
not  Intended  as  a  dismissal  of  the  action  as 
to  the  incompetent  plaintiff,  and  should  not 
b«?  given  that  effect.  fDlxon  v.  Oardoaso,  106 
Cal.  506.) 

35.  Where,  after  the  commeneement  of  an 
action,  the  plaintiff  has  become  Insane,  It 
is  error  to  substitute  bis  guardian  as  sole 
plaintiff,  but  the  suit  should  be  prosecuted 
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ill  the  name  of  the  plaintiff,  as  an  inaane 
l^.erson,  by  his  guardian.  (Dixon  v.  Oar- 
dozo,  106  Cal.  506.)   • 

36.  The  guardian  of  an  lncomx)etent  per- 
son is  neither  a  necessary  nor  a  proper  par- 
ty to  an  action  upon  a  note  and  mortgage 
cosslgned  by  the  Incompetent  person  to  the 
plaintiff.  (Redmond  v.  Peterson,  102  Cal. 
595.) 

37.  The  rule  that  the  appointment  and 
appearance  of  guardians  ad  litem  without 
a  pc^rsonal  service  of  summons  upon  the 
Incompetent  Is  void,  does  not  apply  where 
the  incompetent  person  appears  by  a  gen- 
eral guardian;  but  In  snch  case  where  thfr 
incompetent  pei»on  appears  by  attorney, 
and,  jointly  with  the  general  guardian,  fllea^ 
nn  answer,  and  goes  to  trial  upon  the  Issuea^ 
made  by  the  pl^jdlngs,  a  judgment  render^ 
cd  against  him  Is  l>indlng  as  far  as  any 
question  of  personal  jurisdiction  is  con- 
cerned, and  it  is  Immaterial  whether  he- 
was  brought  into  the  action  by  an  amended 
complaint  raither  than  by  the  original,  or 
whether  his  guardian  was  wrongfully  saeCt 
instead  of  the  Incompetent  person  In  the- 
origisial  complaint  (Itedmond  v.  Peterson^ 
102  Cal.  605.) 

INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 

INSTALLMENTS. 
Sale  of  property  In.    See  Sales,  III. 

INSTRUCTIONS. 

Includes  the  general  principles  relating 
^o  instructions.  For  Instructions  In  partic- 
ular cases,  see  Particular  Title. 

I.  General  Rules  as  to. 
II.  Abstract;    Repetition    of;    Instructions 

Substantially  Given;  ModMcatlon  or 

Amendment. 

HI.  Construction  of;  Instruction  Correct  a« 
a  Whole. 

IV.  Argumentative;    Inetruetions    on    the 
Evidence. 

V.  Errors,  Materiality  of;  Errors,  Wheth- 
er Cured. 

VI.  Practice  In  Relation  to;  Exceptions  to. 

Particular  actions.  Instructions  in.  See 
Particular  Title. 

Contradictory,  are  ground  for  new  trlaL 
See  Malicious  FiroeecutLon.  23. 

Conflicting,  InstructlonB  are  not,  when. 
See  Criminal  Law,  206. 

Instruction  more  favorable  than  party  en- 
titled to.    See  Criminal  Law,  6. 

Interest,  instruction  requiring  jury  to  al- 
low as  damages  is  error.    See  Interest,  11. 

Mistake  of  counsel  in  statement  as  to 
what  court  would  change,  correction  of. 
See  Insanity,  26. 

I.  Oeneial  Rulr*  as  to. 

1.  A  correct  Instruction  which  addreflMa 
Itself  to  a  theory  permissible  under  the  evi- 
dence should  be  given.  (People  v.  Hecker, 
100  Cal.  451.) 

2.  The   charge  to  the  jury  should  be  a 
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plain  statement  of  tlie  law  bearing  apon  13.  Iii!stru<!tloiui  giyen  are  to  be  constcoed 
the  facts  of  the  ca«e,  and  sfhoald  be  so  fair,  together.  (People  v.  Hecker,  100  Cal.  451,) 
impersonal,  and  well  balanced  that  the  Jur-  14.  The  charge  to  the  Jury  Is  to  be  Con- 
ors will  be  unable  to  deduce  tberefrom  the  strued  as  a  whole,  and  ifl  auffldent  whece 
opinion  of  the  judge  as  to  the  guilt  or  Inno-  it  covers  the  whole  caae  fairly  and  conect- 
cence  of  the  aoeused.  (People  v.  Stanton,  ly,  and  in  a  manner  to  leave  no  miBa{)pre- 
106  Cal.  139.)  henslon  In  the  minds  oif  the  jury.    (People 

3.  Jurors  may  be  assumed  to  have  ordi-  v.  hesLry,  105  Cal.  486;  Peopde  v.  Fehren- 
nary  Intelllgenee  and  good  semse;  and  neg-  bach,  102  CaL  394.) 

lect   to   instruct   them   on   a  commontplace  15.  The  Instructionfi  given  by  the  court 

matter  Is  not  ground  for  reversal,  when  no  must  be  read  together  as  a  whole,  and  are 

erroEkeous  Instruction  has  been  given.  (Da-  sufficient  If,  when  so  read,  they  appear  to 

Tte  V.  McNear,  101  Cal.  606.)  cover  the  whole  case,  and  state  correctly 

the  law  applicable  thereto.    (Nlcthol  v.  Liau- 
TI.  Abstract;     Repetition    of;     Instructions  mei9ter,  102  Cal.  658.) 
Substantially      Given;      Modification      or  iq^  Instructions  to  tJie  Jury  must  be  read 
Amendment.  as  a  whole,  and,  If  the  entire  charge  fair- 
Abstract  lnfSti*u<!tk>ns,  error,  when  harm-  ly  presents  the  law  of  the  case,  the  judg- 
less.    See  Crlmilnal  Law,  301.  meat  will  mot  be  reversed  for  minor  and  un- 
Abstract,  when  Injurious  and  prejudicial.  Important  defecrts,  or  because  the  court  re- 
See  Slander,  10.  fuses  to  repeat  Itself.    (People  v.  Andeieon, 

4.  An  Instniction  should  ttot  be  given  up-  ^^  ^^'  32.) 

on  a  point  not  In  Issue.    (De  Baker  v.  S.  C.  17.  When  the  charge,  taken  as  a  wtbole, 

Ry.  Co.,  106  Cal.  257.)  states  the  law  with  sufficient  fullness  and 

5.  The  court  should  not  give  an  Instruc-  clearness,  It  Is  not  ground  of  reversal  that 
tion  which  Is  not  justified  by  any  evidence,  ^^^e  are  verbal  inaccuracies  In  the  charge, 
(People  V.  Oldham,  111  Cal.  648.)  or  that  Isolated  sentences  and  pihraeee  are 

6   It    is    not    necessary    that    the    court  ^^^  ^  ^^^^  criitlciam;  but  It  is  sufficient 

should  repeat  Instructions  In  every  possible  *^^*^  *^®  change,  regairded   in  Its  entirety, 

connection  In  whlcb  reference  can  be  made  ?5S^?nS^r??'^o°f  ^^  ^"''''■-    ^^^^^  ^-  ^*^ 

to  the  degrees  of  the  offense;  but  it  is  suf-  ^J^*  ^^  y^'  *^-^ 

ficient  if  such   instruction  Is  once  clearly  IS-  Instructions  upon  the  suibjeot  of  ad- 

and    explicitly  given.    ^People    v.   Schmitt,  verse  possession  by  a  tenant  In  common 

106  Cal  48)  ^^^  ^o  ^  taken  together  and  considered  as 

7.  Wherethe  chaa^ea^  given  to  the  jury  ^^tS^i^^^^^W^^  Z^^n^l  ^e?r^Z 

fairly  covers  the  law  bearing  upon  the  case,  ^  J^JJSTi vf fil^i^L  ^ 

ihe  refusal  of  very  numerous  InstrucUons  ^i^^ffi  ^,^!?^V 

asked  for  by  the  defendant  is  not  errone-  ^^^.^^f  ^IZ^f^J^nl^f  ^f!^^^^ 

8-  ^^?r®  *^®  f^"'^^'  upon  Its  own  motion,  deemed  to  have  properly  applied  the  law 

instructed  the  jury  upon  the  Issues  made  ^  ^^^^^  y^    ^he  charge  taken  as  a  whole, 

in  the  case  it  is  not  error  to  refuse  instruc-  (p^n^  y.  Fellz   105  Oal.  1.) 

tions  asked  which  were  covered  by  those  ^^   j.  *.    «„ffl/*i^«*  <,»,«"+  «n  «,^  t«««-««^i^«- 

,lven.    (Merguire  v.  O'DonneU   103  Oal.  500  talV  togJS.er'^'^'*4f  1^  *?SSfaS 

9.  An  instruction  upon  a  subject  on  which  favorably    to    the    defendant.     (People    v. 

the  court  of  its  own  motion  has  charged  the  \eary   104  Cal   373 ) 

Jury  fully  and   fairly   is  properly  refused;  *  ^   instnicfcions  are  to  be  read  and  con- 

and   the  court  may  modify  an   instruction  ^.f""  ^J^tiY^^^/^tx^+^f  I^i-^^J^^ 

asked  for  to  conform  to  theMaw.    (Nichol  v.  fS  se^ar\^  iSiiS^^^^^ 

I^umeister.  102  Cal.  658.)  '^^oi^T^^I^^ 

l^'J^  }^.  ^^^  ®"^'*  \  ^^^^  n^ructlons  accuracy,  i^popositlons  of  law,  does  not  nec- 
asked  which  are  covered  by  the  Instructions  essarily  render  them  erroneous;  but  It  Is 
given;  and  proper  amendment  may  be  eufflclenit  if  all  the  instructions  taken  to- 
made  to  instr^tlons  asked.  (People  v.  getiier,  and  not  being  inconslsteat  with 
Noary,  104  (3al.  373.)  each  other  or  confusing,  shall  give  to  the 

11.  It  is  not  prejudicial  to  the  defendant  jury  a  fair  and  just  notion  of  the  law  upon 
to  refuse  instructions  proposed  by  him  the  point  discussed.  (Stephenson  v.  South- 
when  the  substance  of  them  is  fairly  em-  ern  Pacific  Co.,  102  CJal.  143.) 

braced  and  expressed  in  those  given  by  the  21.  The  whole  of    an    instruction  to  the 

court.    (People  v.  Sternberg,  111  Cal.  11.)  jn-py  upon  any  given  subject  must  be  taken 

12.  An  instruction  properly  embodyingf  together;  and  where  it  appeans  that  an  In- 
the  law  relating  to  circumstantial  evidence  struction  to  the  jury  explicitly  Charged  that 
fAiould  not,  at  the  request  of  the  defendant,  they  were  the  exchieive  judges  of  the  suffl- 
l>e  modified  so  as  to  involve  and  clond  it  oiency  of  the  evidence,  and  of  the  credlbU- 
or  detract  from  its  perspicuity.  (Pet>J>le  v.  Ity  of  witnesses,  and  informed  the  jury  that 
Smith,  106  Cal.  73.)  if  they  found  the  casmpasxy  had  performed 

certain  enumerated  acts  then  It  became  a 

III.  Construction  of;  Instruction  Correct  as  corporation    de    facto,    and    that    If    they 

a  Whole.  found  that  the  defendant  during  the  latter 

Instructions  must  be  taken  together.  See  yeains  of  the  existence  of  this  de  facto  cor- 

'Criminal  Law,  204,  322.  ]>oration.  as  a  bu^ness  associatloa,  acted  as 
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Us  manager,  and  in  faet  Iik4  control  of  Its  29.  An  Imitruction  lufarming  the  Jury  tb&t 
rundfi  and  manacled  Its  buslDean^  etc.,  tben  the  evidence  against  the  defendant  Ib  pure- 
ihe  adniiseionfl  and  ^tatemente  made  in  tbe  ly  and  wholly  dreumfirtantial  is  properly  re- 
course of  hds  conduct  as  mansager  may  be  fused,  as  contrary  to  the  fact,  when  there 
considered,  the  in8tfUK5tion.  taJcen  as  a  is  other  evidence  consisting  of  the  declara- 
whole,  does  not  invBde  tbe  pvoviDce  of  the  tions  of  the  defendant  tending  to  show  that 
Jury.    (People  v.  Leooxard,  106  Oai.  302.)  the    defendant    committed    the    homdcldie. 

^^          T    *-    «                   i.1.  (People  V.  Ward.  106  Oal.  385.) 

IV.  Argumentative;     InetructionB    on     the  ^^,  ,,.       ^.             ^^^.              ..         ,^ 

Evidenoe.  ^^-  Neither  the  cooetltution  nor  tbe  exlst- 

..o    A1..1        u  4.1,^    K-. «\#  4.v>^  ^^,«4.  4«w  iJig  statuite  prahlbite  an  Instruction  as  to 

22.  Although  the  <^««/fJ^^<^«^J^^  the  crediblli^  of  witnewes,  and  any,  In- 
en  as  a  ^^^l^'  °^fy.  ^^8^^^,f  ,f*^^  struction  as  to  the  credlbflity  of  the  defend- 
tatjve,  yet  if  there  is  nothing  ^^  It j^^i-  ^^^  ^  ^  ^j^ness  will  not  toe  ground  for  re- 
cial  to  the  appellante  r%hto  the  Judgment  ^^^^  ^^  ^^^  more  objectionable  than  oth- 
7^^  ^^^  -^  X  ^'^^^^^'  (P«JI>le  V.  Slaflrtjon,  ^^  ^^^^  ^^^^  been  sustained  on  appeal. 
106  Cal.  13».)  (People  v.  Hitchcock,  104  Oal.  482.) 

23.  A  Judge  cannot  be  too  cautious  In  a  «^     ,      ,     ,      ^,                  ^.              ^         - 

wm  tbe  coiKduBionB  <a  the  Jory  upon  tbe  i^^^^'l^'^y  **'  J^^'^f?.^  ^„^  lit 

facta;  aad  It  is  Improper  for  tbe  wurt  to  'endant^that  ttie  defendant  "of  conreehaB 

reyleW  argnmentatlyely  tbe  alr«un»tanoe>  a  Powerfnl  moWve  to  swear  htaeeM  o^of 

tendtog  to  Bbow  tbe  defeodant'e  guilt,  so  as  *»'•«    *=^"Jf*'"    "'.«*^1'^'V»J!*IL  ^^ 

to  revSil  tbe  opinion  of  the  court  a«  to  mat-  worda  Indlcattog  to  the  Jury  thmft  the  com 

ters  of  fa«t  bSiring  «pon  the  queation  of  ^'^  <>'  *,^®  Jwtt^  ^^Vn^^f?  it  ™i  S^i 

d^endant'a  guUt  (People  v.  Hert^  106  Oal.  f„":b»h^^J*lLS?d'tT^*tJ^in.d^J 

T     *      «  «     «   4-1.^  ««i^^««^  -^   «   ^\.^%^  tii«  circumstances,  transcends    the    proper 

Instruction  on  the  evidenoe  as  a  whole  ^n^itation  of  the  ^le  as  to  lustnictlons^ 

does  not    invade    province  of   Jury,  when.  ^  ^^^  aut)ject  of  the  evidence  of  «be  defeud- 

T    ^    !*i  i'  *v,-4.  «i^  ^#  i«— «i^  ^-.,-^  K«  a^t*  wftilch    has    been    establlehed    by  this 

InstrucUon  that  plea  of  Inaanily  murt  be  ^^^^     ^p      ^^  ^   La        104  Oal.  363.) 

viewed  with  care  is  improper.    See  Insaai-  credibility    of    party    testifying,  instruc- 

Ity,  ^.  j.j^jj  ^g  ^^     g^^  Evidence.  90,  et  seq. 

24.  An  iDBtroction  to  the  Jury,  which  as-  __   _,^          ^^            _^    ^          ^.         ^     .^ 
sumee  as  undisputed    a  question    of    fact  ^2.  ^here    .the    court    haa    charged    the 
which  ought  to  be  submitted  to  the  Jury,  is  J^^y  upon  the  subject  of  the  distrust  (rf  a 
prejudicial  error.    (Dean  v.  Roes.  105  OaL  witness  who  Is  false  in  one  part  of  his  test!- 
^27)  mony,  In  the  language  of  the  staitute,  the 

^i•.o^r.„",ts^cSJr^oX  ?u'?f  ^  ^  W^olTe^r^'r  Tcx^'^*  r&e"l^ 

^rta^"^^  iTh^ffi^uJe"  e^^U^^oTt^  ^.  ^^  Sir^'^o^^fTen^^^t^ 

dence,  yet  Where  there  is  m  fact  an  Irrecon-  caI  ^)          ^^  ^^^^^^  ^-  ^^^^^^o^^'  ^^ 

cilable  conflict  In  the  eviidence  as  between  ««   t          -i    •     , 

the  prosecution  and  defense,  a  charge  stat-  ^-  -^^.^  crlmli^  case,  where  the  defend- 
ing that  sncih  conflict  exists  is  not  prejudl-  ^P}  If^^^,  "P?^  ^^  defense  of  aUbd,  an  In- 
cially  erroneous.  (People  v.  Un  Dong,  106  ;^"^*i^?  ^^  ^^^  effect  that  a  witness  wlll- 
Qol   83 )  ^"^y  ^**^®®  *°  ^^^  P^^  ^  ^^s  testimony  Is 

26.  WhUe  a  Judge  may  not  Instruct  the  i^^t«1!fi^tf^fh?pSS^^  «^ 
Jury  upon  a  nStteir  of  fact,  he  la  not  for-  ^-^^^^1^1^  ?^  ^5ff ,  *^**  thejestlmony 
l^enT  If  tSe  reoMd  lusMflea  tL  aasertlon  ^.'  ^  defendant  as  to  his  being  with  a  par- 
5i^f??«ii  S  *^^^  *1S?^H^  Srf^2«i  ticular  person   the  whole  of    the    day  on 

'^^^ItV^eJ^'l^Wy^^^S^.  ^.^t?^"^lhCS^,***  •"^*/^ 

27.  The  fact  that  the  code  does  wt  con-  testimony  was  wlMfully  false,  or  whether  the 
tain  the  express  reference  ^  instaructions  defendant  was  honestly  mistaken,   invades 
of  the  court  in  oonneotton  with  the  testl-  the  province  of  the  Jury,  to  the  prejudice  of 
mony   of   the    defendant,    wWch   was   con-  defendant's  constitutional   rieht,   bv   chare- 
tained  in  former  statutes,  does  not  effect  a  in^  the  Jury  with  reference  to  mi,ttere  of 
change  of  law  upon  that  subject,  the  con-  feet.    (People  v.  Lang,  104  OaL  363) 
stitutional   provia»lon    permitting    such    in-  Instructions  does    not    ehanre    on    facts 
structions  remaining  unaffected.    (People  r.  wiben.    See  Olmlnal  I^w  241 
Hitchcock,  104  Oal.  482.)  Tnstmction   on   motion   to  dismiss  is   not 

28.  The  court  has  the  right  to  tell  the  Jury  instruction  on  evidence,  when.  See  Orlmi- 
that  evidenoe  has  been  offered  tending  to  nai  Law,  115. 

show  lU-wiill  between  the  appellamft  and  the  Instruction  erroneously  charges  on  f^U!t, 

deceased,     and     threats     by     the     former  when.    See  Shipping,  1. 

against  the  latter,  where  there  was  some  Instruction  does  not  assume  fact,  when. 

evidenoe  that  had  that  tendency,  and  the  See  Criminal  I^w,  366. 

statement  was    made    for  the    purpose    of  Weight  of  evidenoe,  instruction  as  to.  See 

warning  the  Jury  against  attaching   much  Evidence.  88,  et  seq. 

Importance    to    such    evidence.    (People  v.  Instruction  does  not  pass  on  the  weight  of 

Neary,  104  Cal.  373.)  evidence,  when.    See  Orlminal  Law,  205. 
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Credibility  of    witnesses,  instroctians    as  lack  of    expllcitneas   in    reference    thweto. 

to.    ^ee  Witiiessee,  IV.  (People  v.   Wallace.   101)  Cal.  Oil.) 

lustruction    cautioning    Jury  against    ex-  39.  Where    the   Instructions   given  to  the 

rert  is  properly  refused.  See  OrimlnaJ  Law,  jnrj  as  to  the  burden  of  proof  state  the  law 

277.  correctly  as  to  tjhe  hinden  of  proof  upon 

Instruction  pegardimg  value  Invades  prov-  the  part  of  the  plaintiff,  so  ftu*  as  they  go, 

Ince  of  jury,  when.    See  Criminal  Law,  355.  if  the  plaintiff  deoires  further  instructioos 

Instruction  that  person  is  not  an  aecoiu-  as  to  the  burden  of  proof  upon  the  issut»s 

plice,  when  proper.    See  Criminal  Law,  95.  raised  by   the  answer,   he   should   aslc   for 

Directing  verdict.  See  Verdict,  1-3.  them,  and,  having  failed  to  <do  so,  he  can- 
not   be    heard    to   complain   upon   appeal. 

V.  Errors,  MateriaUty  of;  Errors,  WheUier  (Nichol  v.  Laumelster,  102  Oal.  658.) 

Cured.  4(>.  A  rule  of  court  requiring  parties  who 
Erroneous,     presumed     prejudicial.     See  desire  instructions  to  be  given  to  present 
Master  and  Servant   36  th^ni  to  the  court  before  argiunent  may  be 
Use  of  word  "and,"  when  immaterial.    See  P?^*®^  ^J?  J^^^^^^^^^l^    a    general    rule. 
Exchange    6  when  applied  to  doubtful  and  controverted 
.   BnoneouB,!!!  equity  case  Is  00  ground  of  Questions  of  law:  but  rules  of  court  are  only 
reversal.    See  Equity,  6.  a  means  to  accomplish  the  ends  of  justice 
Erroneous    Instruction,  If    nonprejudliclal,  ^^^  may  be  departed  from  when  the  pur- 
no  grouuxi   of   reversal.    See    Appeals,    240,  PJ>Bes  of  justice  require  it;  and  such  gener- 
041                                                  *-*-       »         '  al  roie  should  not  be  allowed  to  prevent  the 

"  Instruction  assuming  fact  is  not  prejudi-  ''''^^\  ^J^??  ^*^i°-  /'^,  llif^^'iP''!!  "i'^^/t 
cial  where  witnesses  unanimous.  See  Wa-  ?"*-«t  ^f,  tii«  counsel  of  ^e  defendant  which 
tercou-raes  34  *®  usually  given  by  courts  of  their  own  mo- 
Correct '  aciMMnpanying  instruction.  See  tiou,  and  a  refusal  to  give  such  instruction 
inAonifTT    «M»  i*  ground  for  a  new  trial.    (People  v.   De- 

^TTtiT                                   «     *      ^-            *  masters,  105  Cal.  <U>0.) 

34.  Where  an  erroenous  instruction  cuts  .^  ,  '  -.  ,  ,  .  ^  ^ ,. 
off  a  substamtial  defense  on  the  merits,  the  ^l'  Where,  after  ^vJng  received  full 
rule  that  the  verdict  being  right  upon  the  written  instructions  the  jury  returaed  into 
evidence,  the  Judgment  should  not  be  re-  "^^^  and,  in  the  absence  of  the  official  re- 
versed because  of  an  erroneous  instruction.  g?^^v  ^^"^l  ^^^^^^  ^^^  ^^^,  whether,  if 
has  no  application.  (Buraham  v.  Stone,  101  J^®,?^'!?^?''}  ^^  ^S?^^,  ^^^^^^  ?f  ^"^^^^ 
Oal   164 )  ^^  '^^^^  ^^^  degree,  the  jury  could  fix  the 

ok   13^™-  i«   «Ti«f«,^i^.w,  #^  A^^^^A^^*m  punishment   of    imprisonment   for    life,   to 

35.  Error  in  inBtructlons  for  defendants,  whloh  the  court  orally  aswered  that  they 
which  are  applicable  only  to  a  general  ver-  ^ould,  if  that  was  their  verdict,  and,  upoi 
diet,  which  had  It  been  found  in  favor  of  ^.^e  of  the  jurymen  orally  asking  whether 
the  plaintiff  w-ould  have  been  controlled  by  ^^^  j         could  bring  in  any  one  of  the  six 

*^^i  ^u'^lf  f ^.^^^"J  ^"''?  ?J  ^^^  i^7'  T"""  verdicts  given  to  the  jury  which  they  might 
which  it  Is  the  duty  of  the  court  to  have  ^gree  upon,  the  court  orilly  answer^,  yes- 
entered  a  judgment  in  favor  of  the  defejid-  ^^  ^  conversation  aiid  instruction  to 
ants,  is  not  ground  for  a  revers^  (Los  ^be  Jury  causes  no  prejudicial  Injury  to  the 
Angeles  O.  A.  v.  Los  Angeles,  103  Oal.  461.)  defendant,   and   is   not  ground    for  a   new 

36.  Where   the  oral  charge  of  the  court  trial.    (People  v.  I^reary,  105  Oal.  486.) 

was  coiLf using  and  contradlotory    wrore  In  ^   j^:  Is  the  duty  of  the  court,  where  oral 

giving  i^trticUons  asked  for  by  ^e  defeaid-  tastructionB  are  given  of   ks   oi^n    moUon. 

fh^L^'^fn'^nii^'f^^wSfJ^^^  '""^^^  ^^^  taken  down  by  the  reporter  aaid 

the  plaintiffs  which  correctly  state  toe  law,  afterward  written  out,  to  certify  them,  so 

are  not  eured  by  such  oonfusi^  and  con-  ^^  ^  ^^^y^^  ^j,^„^      ^  of  the  rec^ird  without 

trauictoiT     statements.     (VaUens     v.     Till-  ^  ^^lu  ^^  exceptions;  but  the  refusal  of  the 

mann,  lua  uai.  i»^)                  4  ^,  ,  ,    *  ^  court  so  to  certify  them  is  harmless  error 

l..rroneous    charge    not    prejudicial,  Judg-  ^j,^,^  ^he  instructions  are  embodied  in  a 

ment  not  reversed.    See  ante,  22.  ^^^^  ^^  exceptions,  whicA  forms  part  of  the 

record  upon  appeal  of  the  defendaiut,  and 

VI.  I^>ractice  In  Relation  to;  BxceptioDe  to.  are    available  to  the    appellant.    (People  v. 
Must  be  excepted  to.    See  Appeals,  141.  Olark,  100  Cal.  32.) 

Failure  to  except  to,  effect  of.    See  Ap-  43.  A  general  exception  to  eacb  and  all  of 

peals,  XI,  9.  the  instructions  given  by  the  court  of  its 

Instruction    proposed    by    one    cannot    be  own  motion  Is  not  sufflclenit  to  authorize  a 

complained  of.    See  Criminal  Law,  6.  review  of  the  dnstructions  so  given.    (Cav- 

Error  in  giving  or  refusing,  how  present-  allaro  v.  Texas  etc.  Ry.  Co.,  110  Oal.  348.) 

ed  for  review.    See  Appeals,  VIII,  4.  44.  The  rule  tliat  a  general  objectloii  to 

37.  If  the  defendanrt:  desires  specific  in-  Instructions  as  not  sufficient  has  no  appli- 
structlons  as  to'  the  effect  of  evidence  cation  to  Pi>ecial  instructions  asked  by  the 
stricken  out,  he  should  ask  for  them.  <Peo-  parties,  and  given  or  refused  by  the  court, 
pie  V.  Kamaunu,  110  Oal.  609.)  concerning   which   a    general    exception  Is 

38.  Where  the  instructions  taken  as  a  sa^cleut.  (Cavallajo  v.  Texas  elic.  Ry.  Oo., 
whole  are  sufficiently  explicit,  the  defend-  1^^   ^al.  348.) 

ant,  if  he  desired  a  more  specific  Instruction  45.  A  general  exception  to  aU  the  Inetruc- 

on  a  particular  point,  should  have  request-  tions  given  by  the  court  Is  insufficient.   In 

ed  it.    If  he  does  not,  he  cannot  object  to  a  the    absence    of   a    stipulation    by  counsel 
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waiving  all   but   a  general   exception,  but  Its  destruction.    (Davis  v.  Phoenix  Ins.  Co., 

the  exceptions  should  be  sufficiently  speeflc  111  Cal.  409.) 

to  call  the  attention  of  the  eoi^t  to  the  al-  2.  One  who  is  in  the  full  possession  and 

leged  errors.  (Frost  V.  Grizzly  Bluff  Oieain-  enjoyment  of    property  under    a    contract 

ery  Co.,  102  Cal.  525.)  ^f    g^le  of    the    premises    by    the  owner, 

46.  Where  the  court  gives  conflicting  in-  upon  which  he  had  paid  part  of  the  pur- 
structiouA,  and  there  Is  no  exception  to. the  chase  price,  with  an  option  to  complete  the 
Instrucdonfi  objected  to  as  erroneous,  and  purchase,  upon  the  completion  of  which  he 
It  appears  that  the  only  error  in  the  coo-  would  be  entitled  to  a  conveyance  of  the 
llicting  instructions  was  in  favor  of  the  ap-  legal  title,  has  an  insurabe  interest  in  the 
pellant,  the  contiict  is  no  ground  for  re-  property,  but  his  insurable  interest  is  Idni- 
veraal.  (Williams  v.  Southern  Pac.  R.  R.  ited  to  the  amount  advanced  by  him  upon 
Co..  110  CaL  457.)  the  option,  at  the  date  of  the  insurance. 

47.  Exceptions  to  InstructiODS  to  a  orlm-  (l>avis  v.  Phoenix  Ins.  Co.,  Ill  Cal.  409.) 
inal  case  need  not  be  incorporated  In  a  bill  3^  Where  a  policy  of  fire  Insurance  is 
of  exceptons;  but  the  law  preserves  eiu  ex-  based  upon  the  condition  that-  the  insured 
ception  to  each  instruction  as  fully  as  jg  the  owner  in  fee  simple,  'but  contains  a 
though  stated  In  terms  In  the  leeoid,  aiud  provision  that  the  application  is  to  be  con- 
thfe  defendant  has  the  same  advantage  of  sfidered  a  part  of  the  policy,  and  such  ap- 
every  objection  to  an  erroneous  Instruction  plication  shows  clearly  that  the  Insured  is 
when  properly  authenticated  In  the  Judg-  j^^  the  owner  in  fee  simple,  the  insurer  by 
ment-roU,  as  when  set  out  In  a  bill  of  ex-  accepting  the  risk  upon  the  application 
ceptions  and  formal  exception  made.  (Peo-  waives  the  condttion  in  the  poJicy  as  to  the 
pie  V.  Gibson,  106  Cal.  458.)  title,  and  cannot  set  up  the  want  of  such 

48.  Errors  in  the  giving  or  refusing  of  in-  fee  simple  title  to  defeait  an  action  on  the 
structions  are  errors  In  law  occurring  at  the  policy.  (Davis  v.  Phoenix  Ins.  Co.,  Ill  C5al. 
trial,  which  must  be  excepted  to  at  the  time  409.) 

the  errors  occurred,  or  they  cannot  be  re-  4   ^   misrepresentation   in   a  written  ap- 
viewed  upon  appeal;  and,  where  ti^e  bill  of  pii^jatfon  for  an  Insumnce  policy,  as  1x>  the 
exceptions  does  not  show  any  attempt  to  ^^^  ^hat  another  company  had  canceled  a 
take  exception  to  the  action  of  the  court  in  j^       ^^    ^j^^    property,   is    not    material 
regard  to  the  instructions  until  after  the  ^^^  j^  appears  that  the  reason  of  the  can- 
jury  had  retired  and  deliberated  upon  their  cellation  was,  that  the  insumnce  company 
verdict,  exceptions  thereafter  taken  are  too  ^^^^^  ^^^^  j^  was  retiring  from  'business, 
late,  and  must  be  disregard^i  upon  appeal.  ^^  wished  to  clear  uip  everything,  and  that 
(Garoutte  v.  Williamson,  108  Gal.  136.)  j^  ^^  for  no  reason  that  could  hajve  in- 
fluenced the  granting  or  refusing  of  the  pol- 
INSURANOB.  icy  sued  upon.    (Hawley  v.  Liverpool,  Ix>n- 
I.  Insurabde       Interest;        AppUcation;  ^o^^'  and  Globe  Ins.  Cto.,  102  Oal.  651.) 

Conditions.  5.  A  representation  in  the  policy  that  the 

II.  Contract,    when    Takes    Effect    and  insurer  is  the  owner  of  the  land  on  which 

Construction  of;  Delivery  of  PoMcy.  the  insured  buildings  stood  is  not  rendered 

III.  Premium  and   Assesements;   Forfeit-  ^^^^  ^^^^  ^^^   ^^^    ^^^^^^^    ®^^    ^ 

ure  and  Waiv^  of  brought   to  foreclose    mortgagee    upon    the 

/^^®^°°  waiver  or.  ^^^^   because  the  time  to  sue  was  about  to 

IV.  Agents.  expire,   the  suit  was   withdrawn,   and  the 
V.  Reinsurance.  mortgages   canceled,   and  a  deed  executed 

V'l.  Insolvency   of   Insurance   Companies,  purporting  to  convey  an  absolute  title  to 

VII.  Questions     Relating    Particularly    to  the  land,  where  it  appears  by  oral  proof 

Fire  Insurance.  that  the  deed  was  intended  as  a  mortgage 

VTIT    OnMfUna     RAiiJin<r    Pnrtinniiiriv    tn  to  socure  the  indebtedness,  aud  where  the 

^Mart^e  InS^e^    Paxticularly    to  Hcation  for    the    policy  states  that  the 

,^    ^      !r     ^'^^^ff^®'     «  «*4     w  ,       *  property     is     encumbered     by     mortgage. 

IX.  Questions    Relating     Particularly    to  (Hawley  v.   Liverpool,   I»ndon,  and   Globe 

Life  Insurance.  Ins.  Co.,  102  Cal.  651.) 

Allowance   for   sums    of    insurance.   iSee  6.  When    the   insurance    poUcy   provided 

Mortgages,  113.  that  it  should  be  void  if  the  insured  has 

Appi.*:il  from    Judgmient    dissolving    com-  concealed   or   misnepresented  any   material 

panv,  offect  as  a  stay.  See  Appeals,  154.  fact  or  circumstance  concerning  the  insur- 
ance, or  the  subject  thereof,  and  the  writ- 

r   i,..«— Kix.    Trv^^r,^^-.    A .nwUnio  M^vn .    ri/««w4i  t^^^  applicatiou  statos  that  the  building  to  be 

I.  Insurable    Intewflt^Aippttcation.    Oo<idl.  -^^^^^.^  contained  less  than  fifteen  rooms, 

'^''°*'  •  and  the  proof  showed  that  it  contained  more 
1.  It  is  not  necessary  that  the  insured  per-  than  twenty  rooms,  but  also  showed  that 
son  have  a  legal  interest  in  the  property  per-  the  statement  in  the  application  was  writ- 
Bured,  but  an  equitable  imerest  is  eufllicient,  ten  therein  by  the  Insurance  agent  upon  in- 
and  It  is  not  requisite  thstt  there  be  a  valid  formation  obtained  at  his  own  Instance,  and 
equltaUe  title,  ppoivided  the  insured  has  that  the  applicant  Fdgned  it  without  reading 
possession  and  use,  and  has  a  direct  pecu-  it,  and  without  knowledge  that  the  state- 
niary  Interest  in  the  preservation  of  the  ment  Imd  been  made,  an  instruction  Is  pro- 
property,  and  will  suffer  a  pecuniary  loss  per  that  if  the  appllcaat  made  a  written 
as  an  immediate  and  proximate  result  of  representation  that  the  baiilding  eontadned 
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less  than  fifteen  rooms,  they  shoul4  find  for 
the  defendant,  'but  If  they  should  find  that 
the  facts  contained  in  the  application  re- 
specting the  number  of  rooms  were  obtained 
by  the  defendant  from  an<yth«r  source,  and 
that  the  applicant  peiBomally  made  no  rep- 
resemitation  in  the  matter,  aind  eigmed  the 
application  wlrthout  knowing  what  it  con- 
tained as  to  the  number  of  rooms.  It  did  not 
constitute  a  defense.  (Yoch  y.  Home  Mu- 
tual Ins.  Oo.,  Ill  Gal.  603.) 

7.  Where  the  policy  of  Insuranoe  does  not 
refer  to  the  applioadon,  or  incorporate  its 
contents  ».nto  the  oondl'tions  of  the  policy, 
and  It  is  sought  by  intrinsic  evideouce  to  con- 
nect the  two  inistrumenfts,  and  make  the 
contents  of  the  one  dependent  upon  the  con- 
tents of  the  other,  the  eridence  Bhonld  be 
very  clear  that  the  statements  In  the  appli- 
cation relied  on  to  defeat  the  action  upon 
its  policy  was  made  by  the  applicant,  and 
that  at  the  time  of  making  them  the  appli- 
c:mt  knew  that  they  were  to  form  the  basis 
of  the  policy  to  be  issued  to  him.  (Yoch  v. 
Home  Muttial  Ins.  Ck).,  Ill  Gal.  503.) 

II.  Contract,  wiien  Takes  Effect,  and  Gon- 
stnictlon  of;  Delivery  of  Policy. 

Deliver^'  of  policy  as  waiver  of  payment 
of  premium.   <See  post,  14. 

Policy,  when  takes  effect  on  application 
to  local  agent  without  authority  to  write 
policy.    See  post,  lY. 

^atement  by  local  agent  tb&t  insmtince 
would  begin  at  onice,  effect  of.    See  post,  21. 

8.  The  general  rule  Is  that  a  policy  of  in- 
surance, If  delivered,  takes  effect  from  Its 
date,  unless  It  be  otherwise  stated,  or  un- 
less there  is  evidence  of  a  contrary  intent. 
(Undon  Ins.  Oo.  v.  Amenlcan  Fire  Ins.  Co., 
107  Gal.  327.) 

9.  Where  the  siolicltor  of  an  insurance 
company  was  wilUng  to  procure  two  policies 
for  a  person  whose  life  was  to  be  Insured, 
and  to  take  his  notes  for  tJiie  premium  for 
the  first  year,  but  in  fact  delivered  only  one 
of  tliem,  and  with  the  consent  of  the  In- 
jured decMned  to  deliver  the  other  policy, 
and  returned  it  with  a  surrendered  note  for 
the  premium  to  the  company  wliloh  can- 
celed the  policy,  the  beneficiaries  named  In 
the  undelivered  policy  had  no  vested  righit 
thereto.  (Girifllth  v.  New  York  Life  Ina. 
Co.,  101  Gal.  627.) 

10.  A  i>ollcy  of  life  insurance  is  to  be  in- 
terpreted like  any  other  contract,  so  as  to 
give  effect  to  the  mutual  Intention  of  the 
parties,  and  when  it  is  partly  written  and 
partly  printed,  the  written  parts  control  the 
printed  parts,  and  in  case  of  repugnancy 
between  the  two,  the  printed  parts  must  be 
disregarded;  and  the  contract  Is  <to  hp-  ex- 
plained by  reference  to  the  circunMrtances 
under  which  it  was  made,  and  in  case  of 
uncertainty  la  to  be  Interpfi^eted  meet  strong- 
ly agadnst  the  party  who  caused  tbe  nncer- 
tain^  to  exist  (Yoch  v.  Home  Mutual  Ins. 
Co.,  Ill  Gal.  603.) 

liife  insurance  policy  construed  most 
strongly  against  insurer.    See  post,  11. 


III.  Premium  and  Assessments;   Forfeiture 

and  Waiver  of. 

Last  day  to  pay  premium  falling  on  holi- 
day.   See  Holidays. 

11.  The  language  of  a  policy  of  life  insur- 
apce  is  to  be  construed  most  stixmgly 
aj^ainst  the  insurer;  and  a  premium  or  as- 
sesbmeut  whioh  is  payable  during  a  speci- 
fied month  is  presumed  to  be  x>ayable  upon 
the  last  day  of  the  month,  In  the  absence  of 
fir.ythinj?  more  definite  In  the  policy  fixing 
the  day  or  date  of  maturity  of  the  obliga- 
tion. (Northey  v.  Bankers'  Life  Association, 
110  GaL  547.) 

12.  A  notice  thait  an  assessment  must  be 
paid  during  the  month  of  April  is,  in  effect, 
a  notice  that  the  insured  would  have  to  and 
including  the  last  day  of  April  In  whJch  to 
make  the  payment.  (Northey  v.  Bankefs' 
Life  Association,  110  Gal.  547.) 

13.  Where  the  local  agents  of  an  insur- 
ance company,  who  are  not  authorized  to 
tj;ik€  anything  except  money  in  payment  of 
premiums,  consent  to  take  notes  in  lieu  of 
money,  such  notes  must  be  considered,  so 
far  as  the  insurance  oomx>any  is  concerned, 
as  a  payment  of  the  premium  to  the  ageots 
who  held  the  notes  in  lieu  of  so  mutch 
money  with  which  they  were  chargeable, 
and  under  such  ciiicumstanees  the  nonpay- 
ment of  the  notes  at  maturity  does  not 
work  a  forfeiture  of  the  policy  or  defeat  its 
-validity.  (Griffith  v.  New  York  Life  Ins. 
Co.,  101  Gal.  627.) 

14.  An  express  provision  in  a  policy  of  In- 
surance that  the  company  shall  not  be  lia- 
ble thereon  unilesB  the  pramlum  is  actually 
paid  is  waived  by  the  unconditional  deUv- 
ery  of  tbe  puUcy  to  the  assured,  as  a  com- 
pleted and  executed  oontnaiot,  under  an  ex- 
pi'ess  or  implied  agreement  that  a  credit 
shall  'be  given  for  a  premium,  and  in  sucn  a 
case  the  company  insuring  Is  liable  for  a 
loss  which  may  occur  during  the  peitfod  of 
credit;  but  this  rule  does  not  apply  where 
a  policy  is  undelivered.  (Griffith  v.  New 
York  Life  Ins.  Co..  101  Gal.  627.) 

15.  A  statute  of  New  York  providing  that 
no  U£e  insurance  company  dodng  business 
in  that  state  ittiaU  biave  power  to  declare 
forfeited  any  policy  except  on  certain  con- 
ditions, is  a  limitation  on  the  power  of  tlie 
company,  and  Is  Intended,  as  a  matter  of 
public  policy,  to  inhibit  forfeitures  of  pot- 
Ides  by  life  insurance  oompanies,  except  as 
therein  proydded.  (Griffith  v.  New  York 
Life  Ins.  Go.,  101  Gal.  627.) 

16.  The  Insurance  company  bein^  de- 
prived of  the  power  to  declare  poUdes  for- 
feited for  nonpayment  of  premlnnns,  except 
upon  a  notice  required  by  the  statute,  the 
insured  cannot  maJce  a  valid  waiver  of  such 
notice,  so  as  to  confer  such  power,  in  tiie 
face  of  the  law  wliidh  has  taken  it  away. 
(Griffith  V.  New  York  Life  Ins.  Go.,  101  GaL 
627.) 

17.  Where  a  person  insured  in  a  iKune 
benefit  life  association  has  made  default  In 
the  payment  of  assessments  a  forfeiture  on 
account  of  such  default  is  waived  by  a  let- 
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ter  written  to  the  insured  by  .the  company,  a  general  agent  to  his  principal,  which  Ib 

notifying  him  that  an  asseesment  would  be  equivalent  to  a  declaration  by  the  piinjdpal 

du4>  upon  a  day  named  in  the  future,  and  himself.    (Meyer  y.  Great  Weetem  Ins.  Co., 

requesting  a  remittance  of  the  aseesHment  104  GaL  381.) 

on  or  before  the  date  specifled.    (MiUe  ▼.  H.  v   noinjniiwti/*^ 

B.  L.  Assn..  105  OaL  232.)  ^'  Relnaurance. 

18.  Where  the  court  finds  as  an  ultimate  ^-  Where  an  insurance  company,  which 

fact  that  the  insurance  company  walyed  a  **■*  Insured  the  property  of  a  Inmber  com- 

forfedtuie  such  finding  Implies  a  finding  of  P®^y  against  lose  by  fire  contmcts  for  reln- 

an  intenldonal  failure  by  the  company  to  WMStnce  by  way  off  partial  indemnjity  with 

send   a   health  certificate,   if  necessary  to  ai^other  insurance  company,  in  the  absence 

support  the  waiver.  (Mills  v.  H.  B.  L.  Assn.,  ®^  *^y  circumstances  indicating  the  mutual 

ICG  OaL  232.)  Irtentlon  of  the  parties  to  give  to  the  con- 
tract of  reinsurance  a  retrospective  efTect, 

IV.  Agents.  the  company  agpi^eeing  to  insure  is  not  liable 

Local  agent  taking  note  in  Ueu  of  money,  if  ^«  property  insured  had  been  desitroyed 

effect  of.    See  ante,  13.  ^^  *^  ^^^  ^  *^  agreement,   tihough  at 

J^LS^^  Ln^n^f^  ^h^  r^n-S^^f  f  *^^  ^^^  dcetructlon  of  the  property.    (Un- 

authority  to  contract  for  the  renewal  of  a  j      j^   ^       American  FUe  iSb.  Oo.,  107 

policy,  a  proposal  made  to  such  ageint  for  ^  8^)            -a^^^iv.*-  *"^  *i«.  va^., 

renewal  is,  until  communicated  to  and  ac-  _ '   __;:        ,.                 ^i.  ^  ...-           ^ 

ctpted  by  the  insurance  company,  nothing  ^  25.  Where  it  appears  that  it  waa  tftie  cus- 

more  tham  a  mere  offer  to  renew  the  policy;  torn  among  fire  insTMnce  companies  grant- 

and  the  fact  that  the  agent  promised  to  com-  ]°«  reinsurance  to  ^orge  and  collect  prem- 

niunicate  the  offer,  and  did  not  do  bo  until  ^^ms  ««  and  from  the  date  of  Peinsuraince, 

after  the   loss,  does  not  create  a  binding  ^^  ^  ^^^  ^^^^  policies  so  a«  to  cover  ttie 

contract  o(  i^newaa.    (Stewart  v.  Helvetia  reinaured  company  from  the  date  of  reto- 

Swiss  Fire  Ins.  Oo..  102  Oal.  218.)  *"™!S*'J**^  ccmtpwytlng  companies  are  pi»- 

-^   ,_,                 ,,    o-^     *^  41       • muned  to  be  familiar  with  itheir  customs, 

20.  Where  aa  application  for  fire  to«w-  ^nd,  In  the  ahsence  of  a  shovnig  to  the  con- 
ance  upon  a  saloon  and  fixtures  was  xnade  ^rary,  to  have  contracted  with  reference  to 
by  a  saloonkegw  to  the  deftodants  local  ^hem.  (Unian  Ins.  O).  ▼.  American  Fire 
agent,  who,  under  his  commJa^  aa  agent,  ^^  ^o.,  107  CJal.  327.) 

had  no  authortty  to  enter  Into  a  contract 

of   insurainoe,   but  who   was  appointed   as  ,,.   .      .              ^  .                 ^            . 

a  subagent  merely  to  receive  proposals  for  ^  ^-  iMolvency  of  Insurance  Oompandes. 

insurance,  and  fix  rates  of  premium,  and  26.  The  insolvent  act,  by  the  declara.tioii 

receive  money  for  policies  and  certificates  of  that  its  provisions  shall  apply  to  corpora,- 

inBura.nce,  and  who  knew  that  the  Insur-  tlons,    includes  coai)orations   organized   for 

ance  company  did  not  take  insurance  upon  the  purpose  of  insurance,  and  has  not  been 

saloons,  the  company  Is  n:ot  liable  for  loss  supc^-seded  by  the  provisions  of  eectlon  601 

of  the  property  by  fire  between  the  time  of  of  the  Political  Oode  providing  for  the  dis- 

the  making  of  the  appllcatton  and  the  time  solution   of  Insurance   ooirporatlons.    (S4ate 

of  the  mailing  of  it  to  the  comipany  for  Its  Icrestment  and  Insurance  Go.  y.  Superior 

approval.      (O'Brien  v.   New  Zealand  Ins.  Court,  101  CSal.  135.) 

Co.,  108  Oal.  227.)  27.  The  provisions  of  section  601  of  the 

21.  Where  the  local  agent  told  the  plain-  Political  Code  are  intended  to  secure  merely 
tiff  that  he  had  no  power  to  write  policies,  tlio  dissolution  of  the  delinquemt  insurance 
and  that  the  application  would  have  to  be  o<  rporatdon,  and  do  not  confer  upon  tbs 
forwarded  to  the  company,  and  he  had  coiirt  which  decrees  the  dissolution  the 
neither  actual  nor  ost>enaible  authority  to  t>ower  to  distribute  its  effects  to  the  stock- 
make  a  cooatnurt  of  insurance,  tfbe  fact  that  holdera  and  creditors  through  its  own  ac- 
at  the  time  of  the  application  he  told  plain-  tlon. '  (State  Investment  and  Insurance  Co. 
tiff  that  his  insurance  would  begin  at  that  v.  Superior  Court,  101  Oal.  135.) 

time,  could  not  hind  the  company  to  any  28.  The  Insolvency  upon  which  a  ddssolu- 

con tract  of  Insurance  as  of  that  time,  and  tlon  of  an  insurance  corporajtlon  Is  author- 

eouW  only  mean  that  the  policy  would  take  i^ed  under  section  601  of  the  Political  Code 

effect  as  of  the  date  of  the  ap^cation,  if  ig  a  statutory  and  not  an  actunl  Insolvency, 

the  application  was  accepted  by  the  com-  and  where  there  Is  no  charge  of  actual  insol- 

pany.    (O'Brien  t.   New  Zealaaid  Ins.  Co.,  vency  the  court  should  not  interfere  with 

lOS  Cal.  227.)  the   management  of  the  business,   or  take 

22.  A  special  agent  of  an  insurance  com-  ti^r   property  of  the  corporation  from   the 
pany  who  is  not  authorized  to  enter  into  control  of  the  stockholders  to  whom  it  still 
cc*ntracts  of  Insurance  cannot  delegate  au-  belongs.      (State  InTeRtment  and  Insurance 
thority  to  a  subagent  to  enter  Into   such  (jO.  v.  Superior  Court,  101  Oal.  135.) 
contracts.      ^O'Brien  v.  New  Zealand  Ins. 

Co.,  108  Oal.  227.)  VII.  Questions     Relating     Particularly     to 

28.  The  statement  of  facts  connected  w*th  ^re   Insurance, 

the  dispositkm  of  the  csj!go  from  the  gen-  20.  Where  the  property  Insured  by  a  firs 

eral  agents  of  the  board  of  underwrltere,  ipfurance  company  has  been  transferied  by; 

of  which  the  defendant  was  a  mem^ber,  is  ah  nssignment  duly  approved  by  the  insur- 

to  be  considered  in  the  light  of  a  report  by  a  wee  company,  the  company  cannot  show» 
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as  a  defeii<se  to  an  action  upon  the  policy,  sell  the  cargo.    (Meyer  y.  Westem  Ins.  Oo., 

that  the  pToperty  wsb  transferred  for  the  104  OaJ.  881.) 

purpose  of  defrauding  the  creditx)(rB  of  the  35.  if  a  sale  of  on  Insured  cargo  by  the 

party  originally  Insured.      (Clark  v.    Svea  master  of  a  vessel  is  barratrous  there  Is  an 

Fire  Insurance  Co.,  102  Cal.  252.)  actual  total  loss  withdn  the  meaning  of  a 

30.  Where  the  trade  fixtures  of  a  tenant  marine  inBuranee  policy.  (Meyer  y.  Great 
arc  insured   by  tihe   comipany   as   fixtures,  Western  Ins.  Co.,  104  Gal.  881.) 

and  the  premiums  therefor  received  by  It, 

the     insurance     company     cannot     defend  ^^'  Qii«*ionfi  Relating  Particularly  to  Lift 

against  the  loss  upon  the  ground  that  the  fix-  Insurance. 

tures  were  so  attached  .to  ithe  building  as  to  Life   insunumce   construed    moat   strongly 

become  the  property  of  the  landlord.  (Clark  against  insurer.    See  ante,  11. 

V.  Svea  Fire  Insuranee  Co.,  102  Oal.  252.)  Accidental   killing  o(f  insured  by   iiiaane 

31.  A  complaint  in  an  action  by  an  insur-  Pw»on,  incrtruotion  as  to.  See  Insanity,  28. 
auce  company  to  recover  back  Insuiance  Executors  have  no  right  to  pirooeeds  of 
money  paid  upon  proofs  of  loss,  alleged  to  Policy.  See  Executors  and  Admtoistrators, 
have  contained  a  false  repreBentation  as  to  ^^* 

the  value  of  fthe  goods  in  the  building,  does  Executor   collecting   proceeds    chargeable 

not  state  a  cause  of  action  for  relief  upoai  ^^  trustee.    See  Execu<tora  and  AdminJitai- 

the  ground  of  fraud  if  It  does  not  negative  tors,  20. 

the  fact  tliat  the  aotuad  loss  exceeded  the  36.  An  insured  penson  is  under  no  obliga- 

amount  insured  and  paid  by  the  plaintifF  tion  to  cou»ummate  a  contract  of  insurance 

and  his  assignors.    (London  and  liancasftiire  so  as  to  procure  a  policy  for  a  beneficiary 

Fire  Insurance  Company  v.  Liebes,  105  Oal.  ni»med,  and  as  long  as  it  remains  executory 

203.)  the  person  procuring  the  insurance  and  the 

32.  When  the  fire  insurance  company  Insurance  company  may,  by  mutual  eon- 
agreed  to  insute  a  stock  of  merohaoidise  ^^^^*  decline  to  complete  it  wlthotut  conBult- 
"sueh  as  is  uaually  kept  in  country  stores,"  *^P  ^^  beneficiaries,  who  would  only  be- 
lt must  be  presumed  to  have  known  the  c<>"i«  such  upon  the  completion  of  the  con- 
character  of  the  merehajidise  usually  kept  *y«ct  «^J^;^  ▼•  New  York  Life  Ins.  Co., 
in  country  stores,  and  that  gsBoline  was  one  ^"^  ^^«  ®27.) 

of  those  articles,  and  that  its  policy  covered  37.  A  beaieflciary  named  or  described   In 

aX\  such  merchandise.    (Yoch  v.  Home  Mu-  the  iK>licy  of  life  insurance,  although  part- 

tual  Ins.  Co.,  Ill  Cal.  503.)  inj?  with  nothing  and  simply  the  object  of 

33.  Where  a  policy  of  InsuraAoe  against  another's  bounty,  has  a  vested  and  irrev- 
UxBb  by  fire  covered,  in  writing,  a  stock  of  ocable  Interest  in  the  policy,  which  he  may 
mordhandise  "such  as  is  usually  kept  in  a  ^^*'^  ^^^^^  ^or  his  own  benefit  by  paying  tihe 
country  store,"  and  a  printed  condition  in  pr^m.i«m«  or  asseasmenits.  if  the  person  who 
tho  policv  rendered  it  vod-d,  "any  custom  of  ^ff^ted  the  Insurance  falls  or  refuses  to  do 
trade  or* manufacture  to  the  contrary  not-  so.  (Yore  v.  Booth,  110  Oal.  238.) 
withstanding,"  if  gasoline  should  be  kept,  38.  A  person  who  procures  a  policy  npon 
used,  or  allowed  upon  the  premises,  "unless  his  life  payable  to  a  designated  beneflciajry, 
otherwise  pax>v1ded  by  agreement  in-  although  he  pays  the  premiiums  himself  and 
dorsed  herein,  or  added  hereto,"  evidence  is  keeps  the  policy  in  his  exclusive  possesBion, 
admissible  to  show  that  gasoline  is  one  of  has  no  power  to  change  the  beneficiary  un- 
tho  articles  of  merdhandise  usually  kept  in  less  the  policy  itself  or  the  charter  of  the 
a  country  store,  and  tliat  the  insured  wo*  insurance  company  so  provides;  and  this 
In  ithe  habit  of  selling:  It  ait  retail  as  p«a-rt  of  doctrine  is  applicable  to  a  case  in  wlilch 
hlp  stock  of  merchandise,  and  it  properly  the  designated  beneficiaries  are  the  legal 
follows  from  such  proof  that  gasoline  was  heirs  of  the  person  effecting  the  Insurasce 
IMirt  of  the  subject  of  insurance,  and  that  (Yore  v.  Booth,  110  Oal.  238.) 

the  insured  did  not  violate  the  policy  by  39.  Where  an  ordinary  policy  of  life  in- 
keeping  It  in  stock.  (Yoch  v.  Home  Mutual  aiirance  designates  a  person  to  whom  the 
Ins.  Co.,  Ill  Oal.  608.)  insurance  money  Is  to  be  paid,  the  person 

Avho  procures  the  Insurance  and  who  con- 

VIII.  Questions    Behuting    Particularly    to  tinues  to  pay  the  premiums  has  no  aiithor- 

MajAne  Insurance.  ity  by  Will  or  deed  to  change  the  deslgna- 

34.  In  determining  necessity  of  a  sale  bv  *^^^  ^J  ^*^«  J^.J^^^  moneys  without  the 
a  master  of  a  vessel  of  the  cargo  covered  by  f^°^^^,  ^'  /^l,«  t  beneficiaries  na^  to 
marine  insurance  it  is  not  necessary  to  dem-  '^^  ^^  ?,'  ,  ^^^^  ^'  ^  ^^  ^'*^®  ^^^ 
oustrate  the  ImpossIbiMty  of  continuing  the  ^^'"  ^"-^  ^^'  ^^'^ 

voyage  with  the  cargo,  or  that  If  it  was  re-  40.  Where  a  valid  policy  is  regularly  de- 

shipped  It  would  not  sustain  injury  or  ere-  Hvered,    in    pursuance    of  a    consummated 

ate  danger,  nor  is  the  actual  condition  of  contract,  to  one  who  had  procured  Insur- 

the  cargo  at  the  place  of  sale  absolute  test  once  upon  his  own  life,  payable  to  another, 

of  the  necessity  of  the  sale;  but  the  question  the    Insured    cannot    surrender    the    policy 

t )  be  determined  by  the  Jury  is  whether  a  without    the    consent    of    the    beneficiary. 

prudent  man.  in  the  exercise  of  his  delib-  (Orlfllth  v.  New  York  Life  Ins.  Co.,  101  Cal. 

crate  Judgment,  and  upon  a  reasonable  cal-  ^»27.) 

dilation  of  the  future,  under  the  light  pf  Beneficiary  in  undeltvered  policy  has  no 

tbf.   circumstances  and   facts  dlscloMd  by  rights.    See  ante,  9. 

the  evidence,  would  deem  it  necessary  to  41.  In  an  action  upon  a  policy  of  Insa^ 
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aiK-e,    broagtit  by    the    beneflciariefi,    after  ost  In  the  Ineurance  policy  and  its  proceeds 

the  death  of  the  inaured  person,  any  declar-  w4ien  paid  to  the  estate  of  the  deceased 

atlons   of   the  deceased,   not  made  at  the  ^^■1fe.    (Estate  of  Dobbel,  104  Cal.  432.) 

time  of  procuring  the  policy,  or  as  part  of  ^.,    .        ^    x  *     ^.i.        ^...v^^      4i  -     t»«.,- 

the   ree  gestae,  ixe  h^reay  and  In^mpe-  ^9.  A  contest  foir  the  proceeds  of  an  1^^ 

t».nt   evidence.      (Yore  v.   Booth,   110   oS.  ^nce    policy  Payable    by  Its  terms    to  tte 

2gg\  widow  and  minor  children  of  the  deceaoed 

.«    *     ^x         ^  .    XI.          1.    x«       -      xw  caaioot  be  Inaugurated  In  the  ppobarte  court 

42.  A  statement  In  the  applicatkm  for  the  (Heydenfeldt  v.  Jacobs.  107  Cal.  373.) 
policy  as  to  the  age  of  the  Insured  is  pre- 
sumed to  be  true;  and  any  difference  or  50.  An  Inmiranoe  policy  on  the  life  of  the 
contradictory  statement  as  to  his  age  In  husband,  made  payable  to  his  wife,  her  ex- 
appDcatlons  for  other  policies,  or  at  other  cnrutors,  administrators,  or  assigns,  is  the 
times,  are  hearsay,  and  cannot  overcome  separate  property  of  the  wife,  and,  upon 
such  presomption.  (Yore  ▼.  Booth,  110  Cal.  hw  death  before  the  death  of  the  husband. 
238)  1^  husband  becomes  entitled  thereto  only 

43.  An  appUcatio.1  for  a  different  policy  ?^*?Si^^?^  ^^^  ^^^^'  ^^''''''^  ^'  ^""^^^ 
from    the  one  in  suit,  signed  by  the  hus-  ^^  '^*-  **^'^ 

band,  in  the  name  of  t^e  widow,  and  not  by  51.  The    administrator    of    the    deceased 

ber  in  person,  although  it  would  be  compe-  husband  cannot  malntaiin  an  acUon  agaJust 

tent  evidence  against  her  in  an  action  upon  the  estate  of  the  deceased  wife  to  recover 

the  policy  issued  thereon,  is  not  comi>etont  the  amount  of  such  InsuraiQice  policy  paid 

evidence  in  favor  of  another  insurance  com-  according  to  its  terms  to  the  adndnistTator 

pany  sued  upon  the  policy  in  controversy,  of  the  deceased  wife,  on  the  alleged  ground 

to  show  a  different  statement  of  the  age  of  tbat  the  policy  was  the  common  property  of 

the  insured,  in  the  absence  of  proof  that  she  the  huahand  amd   wife.    (Crowe  v.  Dobbel. 

wajs   actually    cognlzaint   of   the    facts    and  107  Oal.  850.) 

statements  made  Intiie  other  policy.  (Yore  p2.  In  an  action  by  an  administratrix  to 

V.  i5ootn,  110  oal.  .A».)  recover  the  amount  of  a  draft  for  insurance 

44.  Where  a  life  Insuntnoe  policy  is  pay-  upon  the  life  of  the  decedent,  alleged  to 
able  to  the  survlvJiig  wife  of  the  insured  have  been  deposited  in  the  bank  of  defend- 
and  minor  children  living  at  tftte  time  of  ant  merely  to  be  collected  for  the  use  of  the 
his  death,  there  is  no  limitation  to  the  ml-  estate,  there  is  no  inconsistency  between  a 
nor  child  of  any  particular  wife;  but  the  denial,  for  want  of  infommtion  and  bedlef, 
policy  refers  to  aU  of  the  minor  children  that  the  draft  was  executed  for  the  use  and 
of  the  insured  living  at  the  time  of  his  bemefit  of  the  estate,  and  an  affirmative  al- 
death.  (Heydenfeldt  v.  Jacobs,  107  Cal.  legation  In  the  ainswer  .thi^t  the  defeiDdant 
373.)  purchased  and  paid  for  the  draft,  and  such 

45.  A  policy  payable  to  the  surviving  wife  afflnn»tive  allegation  As  a  defense  to  the  ac- 
and  minor  childi«ai  of  the  deceased  does  *^<>^-  (Gray  v.  Farmers'  Exchange  Bank, 
xkot  go  one-thiid   to   the  widow  and    two-  ^^  ^^'  ^•) 

thirds  to  the  mloioir  chdldren,  according  to  68.  In  an  actton  ^ig^ttifft  the  execotore  per- 
the  statute  of  succession;  since  the  fund  is  sonaUy  to  recover  the  sha*re  of  a  policy  be- 
no  part  of  the  assets  of  the  estate  of  the  longing  to  plaintiff,  who  was  a  minor  child 
di*ceased,  and  the  laiw  of  descents  and  dls-  at  the  time  of  the  desith  of  the  deceased,  an 
tributions  has  no  applicfabUity  to  the  ease;  answer  that  the  whole  amotmt  of  the  policy 
but  the  penaoos  named  in  the  policy  take  was  treated  by  ithe  executors  as  part  of 
per  capita,  and  each  minor  is  entitled  to  his  the  oissets  of  the  estate,  and  was  so  Inven- 
fractionaS  share  of  the  amount  of  the  policy,  toried,  accounted  for,  and  distributed,  under 
(Heydenfeldt  v.  Jacobs,  107  Cal.  373.)  tne  last  wUl  of  the  decefiaed,  to  tbe  widow 

46.  A  policy  of  Insurance  upon  the  life  of  ^^  ^  ^^^  assignee,  and  that  the  plaintiff 
tlK»  husband  made  payable  to  the  wife  by  h*d  notice  of  sucOi  inventory,  and  appeared 
name,  her  executors,  administrator,  or  as-  personally  ajid  by  counsel  in  the  proceedings 
signs.  Is  the  separate  property  of  the  wife;  connected  with  the  admiiniistratlon  of  the 
and  it  is  Immaterial  whether  it  was  bought  estate,  and  made  no  objection  to  the  dls- 
and  the  premiums  paid  with  the  separaite  tributkm  of  the  proceeds  of  the  policy  as 
property  of  the  husband,  or  with  money  of  P«^*t  o^  the  estate,  and  that  sucfh  dletribution 
the  cornmuMty,  it  being  a  gift  by  the  hus-  was  made  with  his  knowledge  and  consent, 
band  to  itihe  wife.  (EstaJte  of  Dobbel,  104  ^^^  ^^^t  he  is  estopped  from  setting  up  any 
C^l.  432.)  claim  to  any  part  of  said  proceeds,  but  not 

,_   ,-,.         ,,        ^ ,  -    ^.                  -  averring  that  the  executors  did  not  know, 

47.  The  poMcy  of  Imrorance  in  the  name  of  ^r  had  no  means  of  knowing,  to  whom  th^ 
the  wife,  being  her  separate  property,  Is  proceeds  of  the  policy  belonged,  or  that  they 
payable  to  her  ^re  at  the  /itt««  of  her  relied  upon  the  conduct  of  the  plaintiff,  and 
death,  she  having  died  ^testate  b^ore  the  ^ere  induced  thereby  to  deal  with  the  pro- 

^'^^J'i,*^^?^''^*??' "-^  ^i^'"  ^?!**^.*^,^  <^e«^8  a«  a^«g^  li^  the  answer,   does  not 

one^Mrd  interest  therein  byvirtue  of  Ws  g^ate  the  essential  elements  of  aii  estoppel, 

?i?JS^i^VJ^^t^?*^  or  disclose  a  defense  to  the  action.    (Heyd^- 

(Estate  of  Dobbel,  104  Oal.  432.)  ^^1^^  ^   Jacobs,  107  Cal.  373.) 

48.  The  delay  of  adimdnjetraition  and  dis- 
tribution of  the  wife's  estate  until  after  the 

death  of  the  husband  cannot  affect  Ms  title  INTENT. 

or  the  title  of  his  estate  to  a  one-thifd  inter-  See  Criminal  Law,  I. 
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INTENTION. 

To  improve  street,  notice  of.    See  Streeita, 

VI,  2. 

INTEREST. 

Allegation  of  claim  of,  eufflciency  of.  fiee 
Corporations,  68. 

Attorney,  allowance  to,  does  not  bar  in- 
terest. See  Execnrtora  amd  Admin]straton» 
42. 

Oommissions,  interest  on.    See  Brokers,  8. 

Computation  of,  error  in.  appeal  from  is 
frivolous.    See  Appeals,  347. 

Contract  of  sale,  whether  recoverable  in 
action  for  breach  of.    See  Sales,  42. 

CouiKms  of  Indian  war  bonds,  state  not 
liable  for  interest  on.    See  Bonds,  17. 

Default  in.    See  Mx)rtga«;e0,  XI. 

Default  in,  election  of  remedy.  See  Elec- 
tion, 4. 

Default  in,  election  to  declare  note  dne, 
allegation  of.    See  Bills  and  Notes,  41. 

Deposit  im  baoik,  Inteiiest  on.  See  Bamks 
amd  Banking,  IV. 

Grant  of  rigibt  to  recover  Interefrt.  See 
OoDiBtituitioiial  Law,  21. 

Guardian  is  not  chargeable  wdth  com- 
pound, wben.    See  Guardian  and  Ward,  5,  6. 

Guardian  mingling  funds,  liability  of.  >See 
Guardian  ^mid  Ward,  7. 

Judgment  for  intereet  stricken  out,  where 
not  based  on  pleadings  or  evidence.  See 
Taxation,  47. 

Legacy,  Interest  on.    See  WIUf,  VIII,  6. 

Maigin  (Contract,  not  recoverable  in  ac- 
tion on.    See  Contracts,  46. 

Mechanic's  lien,  tauterest.  See  Mechanics' 
Liens,  VII,  8. 

Money  received  under  ultra  Vires  coDtract, 
Biocounting  for  interest  on.  See  Ooriwra- 
tions,  125. 

National  bank  may  charge  any  rate.  See 
Banks  and  Banking,  22. 

Rate  of  interest  after  maturity  of  obliga- 
tion.   See  Mortgages,  4,  et  seq. 

Stockholders,  liability  of  for.  See  Corpora- 
tions, 67. 

Surety  not  liable  for  tniless  demand  mode. 
See  Suretyship,  19. 

Tax.  interest  on  delinquent.  See  Taxa- 
tion, VI,  3. 

Trustees,  liabilirty  of  for.  See  Trusts  and 
Trustees.  VIII. 

Trustee,  whether  chtirgeable  with  com- 
pound.   See  Trusts  and  Trustees,  34,  «t  seq. 

1.  In  this  trta/te  parties  may  agree  In  any 
contract  in  writing  for  the  payment  of  any 
rate  of  Interest,  and  It  must  be  allowed,  ac- 
coMJng  to  the  terms  of  the  agreement,  until 
the  entry  of  Judgment,  and  courts  of  equity 
are  as  much  bound  by  the  laws  of  the  land 
as  courts  of  law.  (Boyee  v.  Flsk,  110  Cal. 
107.) 

2.  Section  3287  of  tbe  Civil  Code  which  pn>- 
vides  for  the  allowance  of  Interest  to  every 
person  who  Is  entitied  to  recover  damages 
certain,  or  capable  of  being  mad^  certain 
by  calculation,  does  not  apply  to  a  claim  I'or 
damages  against  the  state  or  against  the 
county,  and  interest  cannot  be  allowed  upon 
sux!h  a  claim.  (Hopkins  v.  Oontra  Oosta 
Ojunty,  106  Cal.  566.) 


3.  The  state  is  not  Uable  to  pay  interest 
on  its  matured  indebtedness,  uiAess  its  con- 
senit  to  do  so  hajs  been  manifested  by  an  act 
of  the  legislature,  or  some  lawful  contract 
of  its  executive  officers.  (Sawyer  v.  Oolgan, 
102  OaL  283.) 

4.  A  provtteion  in  a  promissory  note,  after 
providing  for  the  payment  of  monthly  inter- 
est at  the  rajte  of  eight  -per  cent  per  amnum, 
that  "if  said  principal  or  iuterest  is  not  paid 
as  it  becomes  due  it  shall  thereafter  bear 
interest  at  the  rate  of  one  per  cent  per 
moiKth,"  is  not  to  be  treated  as  a  penalty, 
but  as  a  contract  tx>  pay  one  per  cent  per 
month  interest  upon  a  contingency.  (Thomp- 
son V.  (Somer,  104  Gal.  168.) 

5.  If  such  note  be  not  paid  at  Its  matnrity 
the  payee,  by  accepting  monthly  interest  at 
the  rate  of  eiglit  per  cent  per  annum,  waives 
the  right  to  collect  more  interest  for  the 
months  for  which  At  was  so  accepted,  but 
does  not  waive  the  right  to  demand  one  per 
cent  x>er  month  in  tbe'  future.  (Thompson 
V.  (Jomer,  104  Cal.  168.) 

6.  Under  section  1698  of  the  Olvll  Oode 
the  note,  so  far  as  the  future  Interest  Is 
concerned,  was  an  executory  wrttten  con- 
tract, and  could  be  altered  only  by  a  contract 
in  wnltinig  or  by  an  executed  oral  agree- 
ment.   (Thompson  v.  Gk>mer,  104  Oal.  1<S.) 

7.  Where  a  plaintiff  comes  Into  court  seek- 
ing a  settlement  of  an  account  with  the  de- 
fendant, the  sum  allowed  bears  interest  only 
from  the  day  of  its  judicial  ascertainment, 
under  section  1917  of  the  Civil  Oode.  (ESast- 
erbrook  v.  Farquharson,  110  Oal.  311.) 

8.  Where  the  note  secured  by  a  mortgage 
provided  for  interest  at  the  rate  of  eight 
per  cent  per  annum  compounded  monthly, 
an  agreement  to  rednce  the  rate  to  six  per 
cent  per  annum  does  not  modify  the  clause 
respecting  compound  interest.  (Hibernla 
etc.  Soc.  V.  Wackenreuder,  111  CJal.  471.) 

9.  Where,  upon  a  former  appeal.  It  was 
decided  that  the  purchaser  under  an  inef- 
fectual foreclosure  of  mortgages,  who,  by 
purcliasin^,  had  paid  off  the  mortgages,  was 
entitled  in  equity  to  be  subrogated  to  clt« 
rights  of  the  mortgagees,  and  to  recetve  all 
that  was  equitably  due  on  the  mortgage, 
including  interest  upon  the  amount  up  to 
the  date  of  payment  or  tender  by  the  snc- 
ceseor  in  interest  of  the  moortgagor  who  was 
not  made  a  party  to  the  foreclosure  snJt, 
such  allowance  of  interest  by  the  decision  of 
the  court  is  at  the  legal  rate,  and  not  at  the 
rate  speeifled  in  the  mortgage.  (RandaH  v. 
Duff,  107  Cal.  33.) 

10.  Interest  cannot  be  allowed  as  damages 
under  the  CXvil  <CV>de,  except  as  compensa- 
tion for  the  unlawful  aict  or  omission  of  an- 
other, and  in  cases  where  the  damages  are 
certain  or  ceipabile  of  being  made  certain  by 
calculation,  and  the  right  of  recovery  (s 
vested  upon  a  partkrulaT  day.  (Qasterbrook 
V.  Farquharson,  110  Oal.  311.  ) 

11.  In  an  action  for  negU^enoe  oanslng  the 
destruction  of  plaflntilTs  property  by  fire, 
the  qu<estion  of  interest  upon  tbe  damages 
allowed  must  be  left  to  the  discretion  of  the 
Jury;  and  an  instruction  is  erroneous  which 
arbitrarily  requires  the  Jury  to  add  inter- 
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eat,  from  the  date  of  the  fire,  to  such  sum 
as  itbey  mightt  flsnd  to  be  the  amount  of  tihe 
damage  caused.    (Kiu^  v.  Southern  Pac.  Co., 

109  Cal.  96.) 

12.  Wheie  the  Jury  were  erroneoualy  in- 
structed as  to  the  allowance  of  Interest, 
and  the  verdict  is  for  a  lump  sum,  a  modi- 
fication of  the  judgment  oainnot  be  made, 
but  the  judgment  must  be  ireversed,  and  a 
new  trial  granted.  (King  v.  Southefrn  Pac. 
Co.,  109  Cal.  96.) 

13.  Where  appellant  claime  an  error  in 
comfpiuting  siii^le  interest  at  the  rate  of 
seven  per  cestt  per  annum  between  tbe  time 
of  order  for  Ju^^^^^^  ^^id  the  time  of  flUng 
of  findings  of  fact  and  icouclusionfi  of  law; 
and  it  appears  that  a  oomfpurtatlon  at  the 
rate  of  six  per  cent  per  annum  compounde<l 
monthly  aocording  to  tbe  agreement  ol  the 
parties,  would  exceed  the  allowance  oif  sim- 
ple interest,  tbe  error,  If  there  be  any,  is 
favorable  to  the  appellant,  and  canoot  be 
complained  of.  (HlbemSa  etc.  Soc.  v.  Wacfc- 
enreuder.  111  CaJ.  471.) 

14.  Where  a  lease  provided  for  the  erection 
of  a  building  by  the  lessee,  and  for  payment 
by  tbe  lessor  of  two^thlrds  of  the  appraised 
value  of  the  building  at  rthe  expiration  of  the 
term,  and  thait  the  amount  of  the  appraise- 
ment sbould  bear  Interest  at  tbe  rate  of  two 
per  cent  per  month,  compounding  moofthly 
usntil  paid,  and  shoald  be  a  lien  and  encnun- 
brance  upon  the  premises,  and  there  was  a 
failuire  of  an  appradeement  through  no  fault 
of  tbe  lessor,  but  by  reason  of  the  appraisers 
failing  to  agree  upon  the  value  or  upon  a 
third  panty  ito  coniplete  the  appraisemenit, 
and  the  lessor  sobseqnently  applied  to  the 
court  for  an  appraisement  of  the  building, 
after  the  expiration  of  the  temn  of  lease,  the 
lessor  is  not  chargeable  with  the  conven- 
tional rate  of  interest  from  rthe  date  of  the 
expiration  of  the  term,  but  is  only  change- 
able with  interest  from  the  date  of  the 
determination  of  the  emit  for  appraisement 
by  tbe  court    (Easterbrook  v.  Fatrquharson, 

110  OaL  811.) 

15.  The  lease  In  such  case  sbould  be  con- 
strued as  Inteoidied  to  prevent  default  on  the 
part  of  tbe  lessor,  and  to  Insure  a  prompt 
performaoioe  of  the  condltione  of  the 
lease;  and  wbere  itbere  was  no  de- 
fault of  tbe  lessor,  and  he  was  unabOe  to 
pay  any  appraised  value  at  the  expiration  of 
the  lease,  or  to  make  amy  tender  thereof, 
he  is  not  chargeable  with  the  stipulated  In- 
terest from  the  expiration  of  the  lease  to  the 
eatry  of  Judgmentt  in  an  action  to  secure  a 
judifclai  appraisement.  (Easterbrook  v.  Far- 
qoharson,  110  Cal.  311.) 

16.  Where  the  lessee  failed  to  avail  him- 
self of  the  right  to  a  speedy  determination 
and  payment,  by  appealing  to  tbe  court  for 
an  appraisement,  his  failure  to  do  so  can- 
not be  urged  as  a  ground  for  an  award  of 
interest  In  an  action  which  the  lessor  was 
finally  compelled  to  ;brlng  against  him. 
thou^  sudh  action  was  not  Instituted  until 
six  mooths  after  the  expiration  of  tbe  lease. 
(Easteifbrook  v.  Farquharson,  110  Oal.  811.) 


INTERLOCUTORY  JUDGMENTS. 
See  Judgments,  I. 

INTERPL.BADBR. 

When  property  is  lawfully  taken  by  vir- 
tue of  legai  process  it  Is  in  the  custody  of 
the  law  and.  not  otherwise;  and  money  vol- 
untarily paid  into  court  without  an  order  of 
court  therefor  by  a  garnishee  who  hew  filed 
a  complaint  in  Interpleader  against  attach- 
ing creditors,  with  a  view  to  being  dJs- 
elmrged  from  liability  to  conflicting  claim- 
ants, is  not  in  tbe  custody  of  the  law,  and 
is  the  subject  of  attachment:.  (Kimball  v. 
Richardson-Kimball  Co.,  Ill  Oal.  386.) 

INTBRPKDTBR8. 

Under  section  1884  of  the  Ck>de  of  CdvU 
Procedure  the  court  is  vested  with  a  discre- 
tion In  granting  or  refusing  an  application 
of  the  defendant  for  an  interpreter.  (People 
V.  Young,  108  Cal.  8.) 

INTERSECTING  VEINS. 
See  Mines  and  Mining,  III. 

INTERSTATE     COMMERCE. 

Prohibiting  bringing  game  into  state.  See- 
Game  Laws,  2. 

License  on  railroad  engaged  In.  See  Li- 
censes, III. 

INTERSTATE  LAW. 
See  Foreign  Law. 

INTERVENTION. 

Foreclosure  suit,  intervention  in.  Ses 
Mortgages,  XIII,  4. 

Assignee  of  mortgagee  of  vendee,  right  of 
to  intervene  and  pay  balance  due  vendor. 
See  Vendor  and  Vendee,  20. 

Objection  to  petition  ^comes  too  late  on 
appeal.    See  Appeals,  263. 

Foreclosure  suit  against  homestead.  Inter- 
vention by  insane  wife.    See  Insanity,  31. 

Action  cannot  be  pleaded  in  abatement, 
when.    See  Replevin,  6. 

Petition  in  is  not  an  estoppel,  when.  See 
CorporaftionB,  20. 

1.  The  court  may  properly  adlow  an  Inter- 
vention by  an  ex  parte  order.  (Kimball  v. 
Rktbaidson-Khnball  Oo.,  Ill  Cai.  386.) 

2.  Upon  a  judgment  creditor's  bill  in  equity 
to  subject  the  unpaid  balance  due  from 
stockholderB  to  the  corporation  for  subscrii>- 
tion  to  its  stock,  judgment  creditors  of  the 
same  dass  with  the  plaintiff  are  entitled  to- 
intervene  before  trial,  pursuant  to  section 
387  of  the  Oode  of  Civil  Procedure,  and  mere 
credl/tors  at  laige  are  entitled  to  no  relief 
whatever.  (Baines  v.  West  Coast  Lumber 
Company,  104  Oal.  1.) 

3.  One  who  Js  a  oreditoor  at  large  without 
Judgment  in  bis  favor  at  the  time  of  rendi- 
tion of  judgment  upon  such  creditor's  bill, 
cannot,  after  subsequently  obtaining  judg- 
meni:  in  bds  favor,  Intenrene  in  tbe  actioO' 
after  judgment,  or  avail  himself  of  a  provl^ 
sion  in  the  judgment  that  any  other  judg* 
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ment  creditor  of  the  coFpoa:utdnji  be  allowed 
to  become  a  party  to  the  suit  to  establish  his 
claim  and  to  have  ezecutloiQ  against  the 
defesidaats.  (Baiivee  v.  West  Ooast  Lfumiber 
Ck).,  104  Cal.  1.) 

4.  A  creditor  of  an  InsolyeiLt  corporation, 
who  has  obtained  a  lien  by  attachment,  has 
am  equitable  rigiht  of  interyenilioiL  in  a  prior 
attachment  emit  brought  by  an  insolvesit 
holder  of  unpaid  frtock  in  the  corporation, 
whose  'liability  to  the  corporation  Is  laigely 
in  excess  of  his  claim  against  it,  in  order 
to  prevent  the  sole  assets  of  the  coirpotation 
from  going  to  suoh  stockholder,  to  the  ez- 
clniEAon  of  creditors  w\ho  liave  an  equitable 
rigbt  to  have  the  entiine  property  and  assets, 
Including  plaintiffs  liabiillty  to  the  oocpo- 
ra.tion,  appiropiriated  to  the  satisfaction  of 
their  demands;  and  the  prior  attachmeint 
lien  of  such  insolrent  stockholder  is  properly 
postponed  to  that  of  the  intervenor,  and  the 
equitable  rights  of  the  parties  can  as  well 
be  adjusted  in  the  proceeding  in  Intetnren- 
tlan  as  by  a  separate  direct  ac^on  for  that 
purpose.  (Kdmiball  y.  Rlehardsotn-Kimfball 
Co.,  Ill  Cal.  386.) 

5.  An  attachment  or  ezecutitm  creditor  has 
a  right  to  intervene  iJi  a  suit  by  a  prior  at- 
taiohing  creditor,  and  upon  a  proper  showing 
defeat  the  Jlen  of  the  prior  attachment;  and 
it  is  suffldent  to  Justify  sucih  JinterTenitix>n 
that  the  intervener  has  served  the  attach- 
ment by  garnishment  of  certain  property 
and  moneys  of  the  defendant  in  the  hands 
of  a  bank,  upon  which  the  pl«Lintiff  has  like- 
wise levied  «hls  prior  attachment,  siuch  gar- 
ndsbment  being  a  lien  on  defendant's  tMe 
to  the  property  in  the  hands  of  the  gar- 
nlftbee.  (Kimtball  v.  Rlchardsoo-Kim^ball 
Co.,  Ill  Cal.  886.) 

6.  Where  the  whole  complaint  in  i<nterven- 
tlon  Is  not  set  oat  In  the  record,  ft  wflSl  be 
presumed  uiKm  appeal  that  a  demurrer 
thereto  was  properly  overruled.  (Kimball  v. 
Riohardson-Kimball  Go.,  Ill  CaJ.  386.) 

7.  Where  the  parties  to  ao  appeal  stipu'late 
that  the  errors  as^gned  by  the  appellant  are 
well  taken,  and  that  the  Judgment  may  be 
reversed  and  the  cause  remanded  for  a  new 
trial,  a  third  party  who  claims  to  have  le^vied 
upon  the  interest  of  the  respondent  in  t!be 
lands  in  controversy  will  not  be  perrndtted 
to  intervene  In  the  supreme  court  aaid  tx>  file 
a  brief  upon  the  merits  of  the  appeal,  and 
the  J'Udgmen)t  and  order  appealed  from  may 
be  reversed  in  accordance  with  the  stipula- 
tion.   (Leonds  v.  Biscailuz,  101  Cal.  330.) 

INTBSTAjOY. 
ConBtmcttoin  agaibst.    See  Wills,  VIII,  2. 

INTIMATE  ACQUAINTANCES. 
See  Insanity,  II. 

INTOXICATING  LIQUORS. 

Violation  of  liquor  laws.  See  Criminal 
Law,  XI,  18.  t 

Ijiquor  licenses.    See  Licensee,  IV. 
'  Ordinances  regulating  sale  of.    See  Oixli- 
nan<ces,  V,  3. 

Certain  persons,  law  prohibiting  sale  to.  Is 
general.    See  Criminal  I^aw,  325. 


Intoxication,  effect  of,  on  liability.  See 
Criminal  Law. 

Use  of  inftoxicating  liquors  by  Juror.  See 
New  Trial,  II,  1. 

Forging  of  order  for  liquors  by  Indians. 
See  Criminal  Law,  225. 

Selling  liquors  to  Indians.    See  Indians. 

1.  In  regulating  tthe  saie  of  intoxloating 
Liquors  the  legislature  may,  in  tihe  exercise 
of  Its  Judgment  as  to  wha/t  restrictions 
upon  such  sale  the  genecaJ  good  of  the  pub- 
lic requires,  prescribe  the  conditions  Qxwn 
which  the  license  to  make  such  sale  eijmH 
be  granted;  and  laws  restric!tlng  the  sale 
of  liquors,  and  fo(r4>idding  such  sale  to  cer- 
tain classes  of  persons,  who  are  peooliarly 
liable  <to  be  injured  or  demoralized  by  in- 
dulgence in  aicohoUc  beverages,  are  con- 
stitutional and  valid.  (People  v.  Bray.  1(^ 
Cal.  344.) 

2.  Where  the  defendant's  counsel,  for  the 
purpose  of  proving  the  condition  of  the  de- 
fendanit  as  to  sobriety  or  drunkenness  at 
the  titne  of  the  shooting,  asked  a  witness 
the  question,  *'He  walked  up  the  sfareeft  very 
leisurely,  did  he  not?*'  to  which  the  witness 
answered,  "No,  sir;  be  walked  as  llbough 
^e  was  a  IVbtle  anxious,"  the  refusal  of  the 
court  to  strike  out  the  answer  as  not  re- 
sponsive to  the  question  is  niot  prejudicial 
error.      (People  v.   Oordan,   108  Oal.   668.) 

INVBINTOBY. 

Failure  to  include  property  in,  removal  of 
executor  for.  See  Executors  and  Adminis- 
trators, 53. 

Failure  to  file,  removal  of  execwtor.  See 
Executors  and  Administrators,  56. 

Wife's  inventory.  See  Husband  and  Wife, 
15. 

INVESTMENTS. 

By  guardian.  See  Guardian  and  Ward, 
II. 

IRRESiISTIBLE  IMPULSE. 

See  Insanity,  I. 

IRRIGATION. 

See  Irrigation  Districts. 

Right  to  divert  water  for  purposes  of.  See 
Watercourses,  90,  et  seq. 

Breach  of  contract  to  furnish  water  fA' 
See  Election,  5. 

IRRIGATION  DISTRICTS. 

I.  Oonstruotion  of  Statute;  Nature  of; 
Organization  of;  Confirmation  of  Pro- 
ceedings. 

II.  Bonds,  Election  for,  and  Issuance  of. 

III.  Condemning  Rights  of  Way. 

IV.  Assessments. 

I.  Construction  of  Statute;  Nature  of;  Or- 
ganization of;  Confirmation  of  Proceed- 
ings. 

Holder  of  certificate  of  purchase  cannot 
sign  petition  for  organization^  See  Public 
JLands,  12. 

1.  Words  used  in  statute  are  to  be  given 
their  general  and  unxestrloted  sense,  and 
there    is    nothing  In    the   language    of   the 
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Wright  a<!t,  or  in  Its  «cope,  purpose,  and  world  apoo  all  the  questions  iDtYolyed,  and 

intent  to  Intimate  that  tlie  words  * 'owning  is  admissible  in  evidence  in  a  condeiimatiooi 

lands"  weire  used  in  any  other  than  their  proceeding  by  the  irrigajtion  district.      (Ri- 

general  and  unrestricted  sense.    (Ddirectors  alto  Irrigation  Dist.  v.  Brandom,   103  GaL 

of  P'aUbrook  larigation  Dist.  v.  Abila,  106  384.) 

Cal.  356.)  9.  In  proceedings  for  the  confirmation  of 

li.  Au  iiTigation  district  is  a  public  corpo-  the  organization  of  an  irrigation  district, 

ration,  formed  under  a  general  law  for  the  and  of  Its  issuance  and  sale  of  bonds,  a 

promotion  of  lihe  public  welfare;  and  the  new  trial  may  be  granted  as  to  a  specified 

validity  of  its  organization  cannot  be  at-  issue,  and  denied  as  ito  other  issues.    (Direc- 

tacked  collaterally  in  an  luJu>n)ction  suit  to  tors  of  Fallbrook  Irrigation  Dist.  v.  Ablla, 

prevent  the  sale  of  lands  for  assessments  106  Oal.  365.) 

levied  by  the  district,  by  showing  that  the  lo.  The  "issues"  referred  to  by  the  statute 

board   of  supervisors  acted   wHliout   their  are  those  which  .the  statute  authorizes  the 

Jurisdiction  In  effecting  the  organization  of  court  to  determine,  viz:  The  validity  of  the 

the  irrigation  district    (Quint  v.  Hoffman,  organizatiau  of  the  district,  and  the  validity 

103  Cal.  506.)  of  ithe  proceedings  of  the  board  of  directors 

3.  Where  a  petittion  for  the  organization  for  the  issuance  of  bonds;  and  these  issues 
of  an  irrigation  dicfbrict  was  not  signed  by  are  distinct  from  subordinate  and  evlden- 
fifty  freeholders  o^'nlng  lands  dn  the  dls-  tiary  findings  of  the  court.  (Directors  of 
trict  as  required  by  the  "Wright  act,"  It  is  Fallbrook  Lrrig.  District  v.  Abila,  106  Cal. 
fatal  to  the  organization,  and  a  proceeding  365.) 

to  confirm  it  cannot  he  maintained.  (Direct-  Attack    on    proceedings  for    issuance    of 

ors  of    Fallbrook  Irrigation  Dist.  v.  Abila,  bonds.    See  poet,  17. 
106  Cal.  355.) 

4.  Quaere,  whether  the  owners  of  small  II.  Bonds,  Election  for,  and  Issuance  of. 
residence  lota  in  towns  and  cities  are  such  u.  it  la  competent  for  the  directors  of  an 

owners  of  lands,     witMn  the  meaning  of  irrlgartion  dletrict  to  rescind  a  previous  reso- 

the  Wright  act,  as  to  make  them  qualified  i^tion  by  them  for  the  issuance  of  bonds  for 

sixers  of  original  petitions  for  the  organi-  ^  specified  amount.    (Director!'  of  Fallbrook 

zaUon  of  an  Irrfeation  district.    (^  reetojrs  x^^lg.  District  v.  AWla,  106  Oal.  365.) 

of  Fallbrook  Irrigation  Dist.  v.  Abila,  106  ^  "  ,,., 

Cal   355 )  ^2*   *^  ^^^  the  board  of  supervisors  of  an 

5.'  It  seems  that  one  of  several  tenaaite  In  ill^^^'Ji^^fi^^^^^ 

common  Is  not  to  be  considered  as  an  own-  ^^  ^  day  on  which  the  board  held  its  reg- 

er  of  land  withm  Uw  mt^aning  of  the  Wright  ^^P^'^^^^^J^*  msiier  of  the  issuance  of 

act  but  the  queaUon  Is  left  open.    (Direc-  5?^„f  tJit?^fi^^!!^oSLJ^!o^'i^'J?'^ 

tors  of  FaJlbrook  Irrigation  Dl^.  v.  Abila,  ^'^^'l^.Z^f  J  1,^^^^  ^^^^^''L^^^^  ^.^ 

iftfi  f>ni    ^^s^\  heen  presented  on  the   day   fixed  for  the 

^  Z^^           ^    ^                ^     ^             .^  ^  regular  meeting,  and  it  is  not  necessary  that 

6.  W  here  a  deed  was  made  to  a  married  guch  matter  should  have  been  presented  at 
woman  for  a  money  conslderaitton,  prior  to  ^h^  regular  meeting,  and  its  eonsldomtion 
the  amendment  of  1889  of  sec'tion  164  of  postponed  or  adjourned  to  that  date.  (Di- 
the  Civil  Code,  the  land  conveyed  by  it  rectors  of  Fallbrook  Irrlg.  District  v.  Abila, 
was    presumably  community   property,  and  iqq  qqj   365.) 

where  the  evidence  shows  tliat  It  vp&s  not  ._  ,  '  '  ^.  ,  ^,.  ^  .  , 
purchased  witJi  hw  separate  funds,  she  is  ^^-  lli«  eoiDoration  is  the  actor  in  tlie  pro- 
incompetent  to  sign  a  petition  for  ao  irri-  ceedlngs  token  under  the  statute,  aind  ten- 
gation  district  as  an  owner  of  the  property,  ^ers  the  tosuea  upon  which  tt  asks  that  its 
(Directors  of  Fallbrook  Irrigation  Dist.  v.  proceedings  for  the  issuan^  and  sale  of 
Abila    106  Cal    355)  bonds  may  be  approved  and  confi.rm€d  by 

-    r^\^  ^r^,rL\r.^  \.*  +K^  »+o 4ri,tf ^  ♦,>,„+  4.v«  thc  coYiTt,  BJid  thc  burden  of  proof   upon 

7.  The  provision  of  the  statute  that  the  ^y,^,,^  <«*.«.«*.  ia  »«rwxn  *k^  ,^^^^Z^m^^     /Vm 
^^««4.  «»,«a4-  ^i<».,v^«-;i  o«,T  A,^,^^    i«»^«*,-.i«»  those  issues  is  npon  the  corporaitlon.    (DI- 
court  must   disregard  any  error,   irregular-  rectors  of  Fallbrook  Irrie    District  v   Ahll« 
i.t^'.  or  omission  which  does  not  affect  the  VnS  r^i%AK  if                        i^atricc  v.  AWia, 
siibetaiitial  rlgihts  of  the  partiies  to  the  pro-  ^^  ^^^'  ^^^'^ 

ceedlngs  does  not  authorize  the  court  to  dls-  14.  Wihere  the  order  for  an  election  for  the 

pense  with  proof  of  the  several  acts  which  issuance  of  bonds  made  by  the  directors  of 

the  statute  has  made  requisite,  or  to  assume  ^^h*  distriot  and  the  notice  of  election  called 

that  the  omission  of  such  acts  or  any  other  tor   the  openioig   and  closiaig   of   aU    polls 

enxnr  was  harmless;   and  it  Is  not  sufficient  earlier  and  later  than  the  time  fixed  by  the 

tiiat  any  error  or  omission  may  not  have  statuite,  and  persons  were  allowed  to  vote 

affected  t<he  mil)fftantial  riclits  of  .the  par-  »t  the  election  after  sunset,  the  effect  of  the 

ties,  but  it  must  clearly  appear  that  it  has  departure  from  the  statute  renders  the  elec- 

not  affected  them,  and,  if  *t  may  have  af-  tion  nugatory.    (Directors  of  Fallbrook  lrrig. 

fected  them,  the  corporation  must  make  the  District  v.  Abila,  106  Cal.  365.) 

comtnuT  to  appear.    (Directors  of  Fallbrook  15.  Where  the   board   of  supervisors,    in 

Irrigation  Dist.  v.  Abila,  106  Cal.  365.)  cai;nvassing  the  votes  of  an  election  for  the 

8.  A  decree  confirming  the  regularity  of  Issuance  of  bonds,  merely  recited  the  votes 
the  proceedings  for  the  organization  of  an  which  had  been  cast  without  any  entry  made 
irrigation  district  is  rendered  in  a  proceed-  in  the  record  declaring  the  result,  and  the 
ing  In  rem  had  and  authorized  for  the  ex-  record  as  made  was  approved  by  the  board, 
press  purix)se  of  fixing  the  legal  status  of  the  statute  requiring  that  the  result  of  the 
the  corporatiofn,  and  concludes   the  whole  election  be  declared  and  entered  of  record 
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Is  not  coooipUed  with.  (Dlreotora  of  Fall- 
brook  Irrig.  District  y.  Abila,  106  Gal.  865.) 
IG.  An  entry  made  by  the  derk  of  tbe 
board  of  his  own  accord  and  without  any 
direction  from  the  directors  dlreotimg  him 
to  amend  the  miniitee  by  Inserting  a  decla- 
ration of  reeuU  In  the  records  of  fthe  see- 
sioQ.  of  the  board  at  which  the  Totes  had 
been  canvassed,  is  unauthorized,  and  does 
not  make  the  Inserted  words  a  part  of  the 
record  of  the  board.  (Direetora  of  Fall- 
brook  Irri^.  District  v.  Abila,  106  Oal.  366.) 

17.  The  pa:^esumiptions  aind  rules  of  con- 
struction whicfli  would  be  applicable  In  a 
collateral  cuttack  upon  the  bonds  af>ter  they 
have  been  issued  have  no  application  to 
proceedings  taken  under  the  statute  to  ob- 
tain an  approval  of  their  isfinianioe;  and  the 
defendants  are  not  required  to  show  the 
absefDce  of  any  fact  essential  to  the  estab- 
lishment of  any  Issues  presented  for  deter- 
minaition,  but  the  failure  of  the  corx>oration 
to  make  proof  of  such  facts  requires  the 
court  (to  deny  dts  petition.  (Directore  of 
FaUbrook  Iixig.  District  v.  Abila,  106  OaL 
365.) 

III.  Condemning  Rights  of  Way. 

18.  The  provisions  of  the  Wrftght  act,  pro- 
viding for  the  construction  of  * 'ditches  and 
canaiks,"  and  giving  power  to  an  iarigatlon 
district  to  condemn  property  "necessary  for 
the  conatmction,  use,  supply,  maintenance, 
repair,  and  improvement  of  canals  and 
works,  and  all  necessary  appurtenances," 
are  broad  enough  to  inclxide  pipe  lines, 
flumes,  or  other  condnlts  usually  employed 
in  works  of  the  kind  for  conveying  water, 
even  If  not  necessarily  inctiuded  in  the  itemis 
"ditches  and  canals."  (Rlalto  IiTlga<tlng  Dds- 
trict  V.  Brandon,  103  CaJ.  384.) 

19.  A  complaint  alleging  plaintiff's  organ- 
ization into  an  lirigation  district,  and  the 
purpose  of  its  organization,  and  showng 
that  the  object  sought  by  'the  use  is  to 
provide  water  for  Irrigating  lands  within 
the  district,  partloularly  describing  them; 
that  the  defendants  own  the  land  over  which 
the  ri;ght  of  way  is  sought,  paridcularly 
describing  it:  that  in  order  properly  to  Irri- 
gate the  lands  of  the  district  it  Is  necessary 
to  construct  a  pipe  line,  which  is  particu- 
larly described,  (across  the  defendants*  land 
at  t(he  point  designated;  and  that  the  right 
of  way  is  sought  for  ithe  purpose  of  estab- 
lishing and  maintaining  such  pipe  line,  the 
complaint  being  accompanied  by  pr<^er 
maps  made  a  part  thereof,  showing  survey 
and  delineation  of  the  proposed  line  upon 
the  ground,  is  sufficient  to  show  that  the 
iise  is  a  public  one,  and  that  Khe  taking  is 
necessary  for  suoh  use.  (Rial to  Irrigating 
District  V.  Brandon,  103  Oal.  384.) 

Decree  of  confirmation  as  evidence  in  con- 
demnation  proceedings.    See  ante,   8. 

IV.  Assessments. 

Municipal  property  is  not  exempt  from 
assessment.    See  Taxation,  18.  et  seq. 

Rale  lV>r  delmfiuent  asp»ef*mnent  title  of 
purchaser.    See  Quieting  Title,  10. 

20.  The  validity  of  an  aasessment  levied 
by  an  irrigation  dlstriot  In  no  way  depends 


upon  the  de  Jure  character  of  the  corporation, 
and  At  is  immaterial  whether  the  district 
be  a  corporation  de  jure  or  de  fctcto. 
(Quint  V.  Hoffman,  103  Oal.  506.) 

21.  If  the  levy  of  an  assessment  by  an 
irrigation  district  fs  In  excess  of  the  power 
of  the  board,  and  the  tax  is  more  than  the 
plaintiff  can  be  compelled  to  pay,  he  will 
not  be  entitled  to  relief  In  a  court  of  equity 
imtil  he  has  paid  the  amount  the  board 
had  power  to  oonvey  npon  his  land,  it  being 
a  matter  of  computation  equally  as  exact 
as  the  computation  showing  «t^at  the  levy 
was  at  too  hig<h  a  rate.  (Quint  v.  Hoffman, 
108  GaL  506.) 

22.  An  assessment  of  en  irrigation  district 
to  defray  the  expenses  of  organlaation  Includ- 
ing the  salaries  of  offlcers  and  employees, 
whiich  has  not  been  authorized  by  a  vote 
of  the  electors  of  the  district.  Is  illegal,  and 
an  injunction  will  be  granted  in  enjoin  tbe 
enforcement  of  its  colledtion  by  a  sale  of 
property  upon  wlilch  the  tax  has  become 
delinquent.  (Woodruff  v.  Perry,  108  Oal. 
611.) 

23.  An  assessment  by  an  irrigation  dis- 
trict upon  the  pueblo  lands  of  a  ctty  sit- 
uated within  the  dilstrict,  which  are  nnoccn- 
pied  and  uncultivated  lanjds.  susceptible  oC 
cultivation  by  irrigation,  and  which  would 
be  'benefi.teid  thereby,  is  not  a  tax  within 
the  meaning  of  section  1  of  article  XIII  of 
the  constitution,  exempting  property  of  mu- 
nicipal corporations  from  taxation,  and 
such  pueblo  lands  may  ^be  sold  by  the  irri- 
gation district  for  unpaid  assessments 
bhereon.  (Olty  of  San  Diego  v.  Limda  Vista 
Trrig.  Dirt..  108  CJal.  189.) 

Organization  cannot  be  coUatenally  at- 
taeked  In  suit  to  enjoin  eolleotlon  of  flF«aes«- 
ment.    See  ante,  2. 

ISSUANCE. 

Uonds.  if^uance  of.    See  Bonds,  II,  1. 

Suirnvnons,  Issuance  of.    See  Summons,  I. 

Execution,  issuing  of.  See  Executions.  III. 

Irrigation  bonds,  issuance  of.  See  Irriga- 
tion Districts,  II. 

Tjicense,  issuance  of.    See  Licenses,  II. 

Stock  certificate,  issuance  of.  See  Cor- 
porations, V,  1. 

ISSUES. 

Meaning  of.    See  Irrigation  Districts.  10. 

Special,  submitting  to  Jury.  See  Pleading 
and  Practice,  61,  62. 

Amendment  obangdng  issues.  See  Pieod- 
ing  and  Practice,  49. 

Findings   outside  of.    See  Findings,  III. 

JAILrS. 

See  cross-references  under  Prisons. 

Imprisonment  In  county  jail  of  persons 
violating  city  ordinance.  See  Ordinances, 
VI. 

JiX>PARDY. 

Former.    See  Criminal  Law.  IX. 

JOINDER  OF  ACTIONS. 

Multlfiariouaness.    See  Equity,  5. 

Action  asrainwt  executor  personally  and 
asrainat  est^fe.  Soo  Estates  of  Deceased 
Persons,   47. 
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AotkNi  fV3ir  injury  to  busband  and  to  wife.  7.  In  an  action  for  an  acoounting  between 

See  Huaband  and  Wife,  32.  partners,  all  matters  relatling  to  and  growing 

Single  <»iu8e  of  actiou,  wben  goods  eiu-  out  of  the  partnerehip  lekUion  of  &e  par- 

bezzled  by  conspiracy.    See  Trover,  78.  ties,  and  for  which  an  aocoumting  is  sought, 

AcUons    Against    stockholders     may    be  however  yaried  they  may  be  in  ithelr  na- 

Joiued.    See  Corporations,  70.  4;uin,  taken  togvither  constitute  but  a  single 

Adtion  for  cancellation  and  damages,  cause  of  luetion,  and  may  properly  be  em- 
See  Oanc^ellation  of  Instruments,  6.  bnused  la  a  single  count  of  the  compdaint 

Actions  for  corrupition  and  difversions  of  (Bremner  y.  Leayitt,  lOQ  Cal.  130.) 

water  and  for  in^uDction,  joinder  of.    See  Oomplainrt:  for  ajccounting  noit  demurrable 

Watercourses,  102,  et  seq.  for  n^Jodnder,  when.   See  Agency,  49. 

Counts  for  broilers*    commissions,  Joinder  Actions  between  partners,  wdtuvt  cannot  be 

of.    See  Brokers,  10.  joined.    See  POAiinersMp,  20. 

Entkie  verdict,  where  two  causes  of  ac- 

tk>n  joined,  setting  aside.    See  Verdict,  4.  JOINT  CONTRACTS. 

1.  Where  the  complaint  sets  out  more  than  Form  of  judgment    See  Judgments,  4. 
one  cause  of  action,  each  count  mudt  be 

complete*   in   itself,    and    must   conitain   all  JOINT  DEMURRER, 

of  the  facts  necessary  to  constitute  a  cause  t>i^«^4««  ««^  ly^^tJ.  qa 

of  action,  amd  lis  defects  cannot  be  supplied  See  Pleading  emd  Practice.  34. 

from  other  sta/tements,   unless  suoh  steute-  TrwTwm  tii^aoiao 

ments  are  expressly  referred  to  and  adopted  JOINT  L,BA8JflS. 

as  a  pant  of  lit    (Hopkins  t.  Contra  Costa  See  Landlord  and  Tenant,  I. 
County,  106  <Cal.  666.) 

2.  Where  a   complaint  sets  forth   a  con-  JOINT  NBGLIQBNOB. 
tract  between  the  plaintiff  and  the  defend-  See  Common  Carriers,  33. 
ant  of  which  irt  seeks  a  specific  perform- 
ance, together  with  an  accohntlng,  and  dam-  JOINT  OWNERS, 
ages  for  Ixreach  of  the  contract,   and   for  ^^^  ^  ^^r^^ 
general  reHJef.  tt  is  not  demurrable  for  mis-  ^  ,                 ^**  uotenaincy. 

joinder  of  causes  of  aiotlon,  jnor  fior  uncer-  Delivery  to  one  of  two  joint  owners  is  de- 

taiaty  In  not  separately  stating  and  number-  livery  to  both.    See  Deeds,  2. 

Ing  several  causes  of  action.    (San  Diego 

Water  Oo.  v.  San  Diego  Flume  Co.,  108  Cal.  JOINT  TENANTS. 

?^9.)  See  cotenancy. 

3.  A   coanplaJnt  which    alleges    thajt    by 

wrongful  acts  of  the  defendant  the  property  JOINT  TORTS. 

of  the  pladmitiff  was  damaged,  her  character  q^  Trwrt« 

was  injured,  and  that  her  healtfti  has  been  °^  ^^'^' 

permanently  itanpedred,  and  that  by  leason  JUDOEfi 

of  all  of  these  acts  slw  has  been  daanaged  in  ^-un* 

a  cqpecifled  sum,  for  which  she  asks  judg-  ^ee  Courts;  Justices  of  the  Peace. 

meat  shows  a  misjoinder  of  distinct  causes  PresidJing  judges,   power  (to   assign.    See 

of  aotkm,  forbidden  by  section  427  of  the  Courts,  3. 

Code    of    cavil    Piocedure.    (Lamb  v.  Har-  Diwiualiflcatlon  of.    See  Bankruptcy  and 

iMiugh,  105  Cal.  680.)  Imisolvency,  I. 

4.  Wbere  two  causes  of  action  are  not  sep-  Dlsquallficejtion  of,  change  of  venue  be- 
arately    stated,   the    objection    cannot    be  cause  of.   <See  Venue,  7. 

raised  by  a  demurrer  upon  the  ground  that  Prejudicial  conduct  of.  See  Criminal  Law, 

several    causes    of   action   are   improperly  X,  5;  New  Trial,  II,  1. 

united;  but  the  remedy  is  by  a  motion  to  Misconduct  of.    See  Criminal  Law,  104. 

make  the  pleading  more  definite  and  cer-  Change  of.    See  New  Trial,  43. 

tain   by   separating  and   dicminctly  stating  In9ulting  langfuage  In  affidavit  for  change 

the  different  causes  of  axrtlon.    (City  Carpet  of  venue  because  of  dJsqualilQcatlon.    See 

Befliting  etc.  Works  v.  Jones,  102  Cal.  506.)  Venne,  12. 

Misjoinder,     wuiver     by     demurrer.    See  Recoois,  power  of  court  to  amend  recoids. 

Husband  and  Wife,  32.  See  Records. 

5.  Where  both  legal  and  equitable  relief  1.  Under  section  6  of  article  VI  of  the  con- 
are  sought  in  the  same  pleading,  but  the  stitution  tiie  commencemeDt  of  the  first 
right  to  fmcfh  relief  is  based  upon  the  same  rojrnlar  full  term  of  every  newly  created 
facte,  a  demiurrer  upon  the  ground  that  snix^rlor  Judgieshlp  commences  on  the  first 
several  causes  of  action  are  Improperly  Monday  In  January  after  the  next  ensuing 
joined  and  that  they  are  not  separately  general  state  election,  and  the  legislature 
stated  cannot  be  sustained.  (San  Diego  has  no  power  to  extend  the  provisional  tenn 
Water  Oo.  v.  San  Diego  Flume  Co.,  108  Cal.  of  office  of  a  newly  created  Judge  beyond 
M9.)  such   date.    CPeople    ex   rel.    Hargiaye    ▼. 

6.  A    cause    of    action  to  recover    back  Markham,  104  Cal.  232.) 

money  paid  by  mistake  of  flact  rests  npon  2.  Section  14  of  the  act  of  March  11,  1888, 

an  implied    contract,  and    may  be   joined  creating  the  county  of  Madera,  so  ftix  as  K 

with  a  cause  of  action  upon  an  express  con-  attempts  to  provide  that  the  judge  of  the 

tract  for  the  recovery  of  rent  upon-  prem-  superior  court  elected  under  that  act  shall 

ises  leased.  (Olmstead  v.  Dauphlny,  104  Cal.  hold  his  offl<^  natU  the  first  Monday  in  Jan- 

^35.)  uary,  1897,  Is  tin  conflict  with  section  6  of 
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article  VI  of  the  ooMrtltutloii.    The  iterm  of  Motion  for  new  trial  not  neceesajry  to  re- 

olfice  o(f  tlie  Jud^ie  pioylaionaUy  elected  un-  view.    See  New  Trial,  8. 

der  that  act  expires  on  tbe  first  Monday  in  Appeal  from,  time  of  taking.    See  Appeals, 

January,  1895,  and  his  succeBSor  is  to  be  lY. 

elected  at  ithe  general  state  election  of  1894  Stipulation,  Judgment  entered  under  Is  not 

for  a  full  conatitutioinal  term.    (People  ex  api>ealabie.    See  Appeals,  11. 

i-el.  Hargmve  v.  MarkJiam,  104  Cal.  232.)  AppealabiUty  of.    See  Appeals,  11. 

3.  Tbe  fact  thst  a  JuBtice  of  the  supreme  Appeal  from,  what  reviewed  on.  See  Ap- 
coart  is  a  first  cousin  by  marriage,  or  cous-  peals,  Vni,  6;  XI,  4. 

in  geannan,  to  one  of  the  stockholders  of  a  Judgment   entered   on  order  of    supreme 

corporation  does  not  disqualify  him  to  hear  court,  appeal  from.    See  Appeals,  X,  4. 

and  participate  in  the  decision  of  a  case  In  Appeal  from  ;^udgmenit,  effect  of.  'See  Ap- 

whlch  the  corporation  Is  interested.    (Rob-  peals,  IX,  1. 
Inson  V.  S.  P.  CJo.,  105  Cal.  526.) 

Relatlonshjp   '>^J^^^^^J^J^yjJ^  ?^  I.  Form  of;    Rendition    and    Entry;  Iriter- 

dls<iuaMcation.    See    Bankruptcy  and    In-  locutory  Judgments, 

solvency    1.  .»          ^ 

4.  In  an  auction  by  a  bank  upon  promissory  Adoption  of  map  In  decree.  See  Parti- 
notes,  where  It  does  not  appear  that  the  "^°'  ^'^'  _-.  ^  .^x  ^  .  * 
judge  owned  any  of  the  stock  of  the  bank,  Decreesmiist  be  written  and  reanaln  of 
aud  it  does  api)ear  that  his  umicle,  who  at  r®<^<>'^'    See  post,  ^l. 

one  time  had  otwfued  two  shai^es  of  the  stock,  1.  A  Judgment  ^ould  be  the  simple  sen- 
had  sold  Ht  before  the  commencement  of  4;he  tence  of  the  larw  upon  the  material  ultimate 
ax-tion,  the  judge  is  uoc  disqualified  from  facts  admitted  by  the  pleadings  or  found  by 
trying  the  action.  (Bank  of  Lassen  Oounrty  the  court;  and,  where  the  record  couitains 
V.  Sherer,  108  OaJ.  513.)  matter  showlnff  th«t,  witliin  the  proper  scope 

of  the  action,  the  plaintiff  is  entitled  to  fur- 

JUDGMENTS.  ^^  payment  In  the  righ*  of  the  decedent, 

the  appropriaJte  senteooe  of  the  law  G^oald 

I.  Form  of;  Rendlitiop  and  Entopy;  Inter-  be  pronounced  by  the  court,  regardless  of 

locutory  Judgments.  the  unwrillingness  of  the  plaintiff  to  accept 

II.  OpindoDS  of  Judges.  the  crtatements  of  the  answer.    (Rankin  y. 

III.  Judgments  on   the   Pleadings   or   by  Newman,  107  OaL  (502.) 

OonfessioiL  2.  A  judgment  is  not  rendered  ineffectiye 

IV.  Modification  and  OorrectkHi  of.   '  by  reason  of  being  contained  tin  the  some 
V.  Judgment-roll;  Lien  of  Judgment.  documemrt   with   the   flndioags.    (Hofvkhis    v. 

VI.  Validity  of;  I'resumptions  in  Favor  of.  Warner,  109  C>al.  133.) 

VII.  Eff^t  of;  CJoUateral  Attack  upon.  ,\  ^yi^"^  ^ff^  ^»  «^  answer  to  tlie  coni- 

^rTTT    x'«^*i.w^  „^^  cs^^*^««  A«4^«  ^#  plaint  the  court  may  grant  fthe  plaintiff  any 

VIII.  \acation  and  Setting  Aside  of.  ^^^^  oonsistenit  wltti  the  case  made  by  the 

IX.  Relief  Against  in  Equity.  complalint  and  emibraiced  wtthJn  the  tesues, 
X.  Satisfaction  of.  although  mot  specifically  prayed  for.    (Den- 
See  Law  of  the  Case.  "*«^^  ^-  ^^^P^*^'  ^^  <^  ^7.) 
In     particular     actions.    See     Particular  ,  ^-  Section  678  of  the  Ck)de  of  CItII  Proce- 

Titles  dure,  which  authiorlzes  a  judgment  to  be 

DeteJults.    See   Defaults.  given  for  or  again»t  one  or  more  of  several 

Nonsuit    See  Nomaralt  plato*lffs,    and     for    or     against     one    or 

Oedltore'  bills.    See  Creditors'  Bills.  ^^^^  ^^  scTeral  defendants,  abrogafres  tfie 

Dismissal.    See  Dismissal.  ^^^^  ^*  common  law  thiat  in  an  exTtion  tipon 

Order  appolmltiiig  guardian  is  In  nature  of  ^    ^^^    contract,    the    plaiiiiitiff    must    re- 

judgmem.    See  Ghiardkan  and  Ward,  1.  cover  against  all    or  mme;  and    the    rule 

Oi^er  in  supplementary  proceedings  Is  not  established  by  tihart:  section  includes  as  weir 

an  adjudication,  when.    See  iSupplementary  ^^^^  ^"  whldh  some  of  the  defendants  have 

Proceedings,  2.  made  default,  as  cases  in  which  all  of  the 

Allowance*  of  claim  as  judgment.    See  Es-  defendants  have  a;pp6aped  amd  answered,  the 

tates  of  T>ec«ea«€Hl  Persons.  i2^».            '  only  MTnltatton  betog  fthajt  In  case  of  default 

Conflict  of   jurisdiction,  priority  of   judg-  the  relief  shall  not  exceed  that  wfhich   the 

ments.  See  Jurisdiction,  11.  plaintiff  shall  have  demtoJided  in  his  corn- 
Judgment   in  action  where  some  of  the  ^^^^^^-    (Ralley  Ixwn  Co.  v.  Hall,  110  Cal. 

parties    were    not    served.    See    Mechanics*    ^^-^    , 

Liens,  59.  Practice  in  suit  against  husband  and  wife 

Allowance  of  Interest,  rate  of,  where  dif-  where   wife    defaults.    See    Hufltoand    and 

ferent  rarte  fixed  in  comtraot.    See  Interest,  ^J.^^*  '^4.                                               ... 

9.  Several  judgments  against  part  of  defend- 
Double    judgment    against    Htockholdere.  ^^^^-   ^^  Partnership,  19.. 

See  Gaming,  4.  6.  When  a    judgment   or    decree  0(f    the 

There  can  be  but  one  compensation  for  count  is  ordered,  and  the  findings  and  jndg> 

injury.    See  Torts.  ment  are  signed  by  the  judge  and  filed.  It 

Statinte  of  llmltatIon.s  upon  runs  from  en-  then    becomes  the  ministerial  duty  of   the 

try.    See  Statute  of  Limitations,  11-13.  clerk  to  enter  and  dockeit  tlie  judgment  aiod 

Consent  .tudgment  is  not  appeateible.    See  to  prepare  and  file  the  judgment-roll,  and 

Appeals,  11.  he  cannot,   by   neglecting   to  perfVwm    tli:it 
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duiy,  destroy  or  Impair  i^be  effect  of  tbe 
Judgment.    (BelLW  v.  Brickell,  102  OaL  620.) 

6.  It  is  immaterial  who  sets  the  clerk  in 
motion  to  disehajrge  'hte  minLsterlal  duty  or 
who  pays  hie  feee  'therefor;  and  he  may 
perform  his  dnxty  of  his  own  motion,  or  the 
court  can  direct  him  to  do  It,  <»?  tuaiy  party 
Inrtenested  in  having  it  dooe  may  procura 
iklm  to  do  it;  and  It  is  not  neoessaTy  that 
the  party  in  whose  favor  the  Judgment  is 
rendered  should  consent,  know  of,  or  author- 
ize the  entry  of  the  Judgment  (Baker  ▼. 
BrickeU,  102  Oal.  620.) 

7.  A  JudgmeiLt  in  favor  of  ^the  plaintiff  in 
an  action  to  quiet  title  becomes  a  muniment 
of  tiftle  to  the  8UN>ceflBor  in  intereBt  of  the 
plaintiff,  and  the  plaintiff  cannot  impair  Its 
effect  by  withholding  consent  or  authority 
for  the  entry  of  Judgment  by  tbe  (Aerk,  nor 
prevent  the  entry,  and  such  suiceeesor  in 
iivterest  may  at  any  ti<me  procure  the  entry 
of  the  Judgment.  (Baker  v.  Bnickell,  102 
Oal.  620.) 

8.  In  an  action  for  divorce,  whei«  special 
issues  were  mibmltted  to  the  Jury,  which 
found  and  returned  a  special  verdict,  that 
the  parties  to  the  etotion  were  not  married 
to  each  other,  wbiereiuiK>n  'the  court  orally 
oirdeired  Judgment  to  be  entered  upon  the 
verdict,  which  order  was  entered  by  the 
clerk  in  the  roug^h  minutes  of  the  court's 
proceedings  of  the  day,  but  was  not  tian- 

•scilbed  into  the  engrossed  minute-book, 
suoh  order  necesasTily  includes  an  approval 
and  adoption  of  .the  verdict,  and  constltutee 
a  rendition  of  Judgment  in  favor  of  the  de< 
fendamt;  and  notwithstanding  the  failure 
of  fthe  ministerial  duty  of  the  clerk  to  tran- 
scribe it  infbo  the  mtLnute^book  of  tbe  court 
and  to  render  the  Judgment  as  ordered,  and 
notwithstanding  the  Judge  of  the  court  was 
reelected  between  the  time  of  trial  and  the 
time  of  completion  of  the  record,  a  valid 
order  may  be  made  after  his  re-election  that 
the  clerk  enter  Judgment  dn  favor  of  the 
defendant  nunc  pro  tunc  as  of  'the  date  of 
the  rendiition  of  the  Judgmenct.    (Holt  v.  Holt, 

107  Oal.  268.) 

9.  Wihere  a  defendant  has  died  after  a 
cause  has  been  tried  and  finally  submitted 
to  'the  court  for  Its  Judgment,  and  before 
•the  fliihg  of  findings  and  entry  of  a  decree 
the  court  has  power  to  order  its  findings  to 
be  filed  nunc  pro  tunc,  and  its  Judgment 
tbeneon  to  be  entered  nunc  pro  (tunc,  as  of 
a  darte  prior  to  the  death  of  the  defendant. 
(Fox  V.  Hale  &  Norcross  Silver  Mlndng  Ck).. 

108  Oal  478.) 

Nunc  pro  tunc  entry.    See  DlsmJssail,  6. 

10.  The  burden  of  proof  is  upon  the  mov- 
ing party  upon  a  motion  to  correct  an  alleged 
mistake  as  to  tbe  date  of  the  entry  of  the 
Jud^rment,  and,  where  a  clear  sihowlng  is  not 
made  that  the  Judgment  was  not  entered 
at  the  date  Indorsed  at  the  foot  of  the  rec- 
ord of  Judgment  in  the  Judgment-book,  the 
date  so  entered  must  prevail.  (Menzles  v. 
Watw.n.  105  Cal.  109.) 

11.  It  »s  the  duty  of  tbe  clerk  to  slhow 
the  true  date  of  the  clerical  entry  of  the 
Judi^irment  hi  the  Judgment-book,  and  to  wlU- 
ftiUy  make  a  false  certificate  ss  to  the  date 
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is  a  violation  of  ofllcial  duty.    (Mensiies  yi. 
Watson,  105  Cal.  109.) 

12.  The  entry  of  Judgment  againcrt;  a  de- 
fendant, who  has  been  served  after  the  over- 
riding of  hds  demuzrer  to  the  complaint, 
witlM>nt  at  the  same  time  entering  Judgment 
against  a  code^endant  not  served,  is  in  ac- 
oordlance  with  the  statute.  (Edwards  v. 
Hellings,  103  Oal.  204.) 

13.  The  ajuthority  of  a  const  to  order  its. 
Judgment  to  be  entered  nunc  pro  tunc  is 
inherent  in  the  court,  and  is  to  be  exercised: 
for  the  purpose  of  dodng  Justice  between  the 
parties,  and  will  always  be  exercised  when 
it  is  apparent  that  the  delay  in  rendering  the 
judcrment,  and  failure  to  enter  It  after  Its 
rendiition,  is  the  insult  of  some  act  or  delay 
of  the  court,  and  is  not  owing  to  any  fault 
of  the  party  making  tlie  application.  (Fox 
V.  Hale  &  Norcross  Silver  Mining  Co.,  108 
CaJ.  47S.) 

Defaults,  entry  of.    See  Defaults,  I. 

IDntry  of  Judgment  upon  special  verdict. 
See  Verdict,  6. 

Decree  in  suit  to  deteo^mine  heirship, 
when  properly  entered.  See  Estaites  of  Do* 
ceased  Persons,  73,  et  seq. 

Failure  to  enter  decree  annulling  maf- 
rlage,  efTect  of  on  second  marriage.  See 
Marriage  and  Divorce,  6. 

DilsmlssaJ,  Judgment  of,  must  be  entered. 
See  Dismissal,  4. 

14.  Where  a  Judge  upon  the  flMIng  of  find- 
ings of  fact  and  conclusions  of  law  directed 
counsel  to  prepare  an  interlocutory  Judgment 
for  the  purpose  of  directing  a  referee  to 
take  an  account  between  the  partlies,  the 
rights  of  the  parties  are  not  finally  deter- 
mined, and  the  trial  is  not  completed;  and 
the  mode  of  trial  and  the  declerion  yet  to  be 
made  are  to  be  determined  in  the  discretion 
of  the  trial  court,  which  has  the  power  to 
set  aside  the  direction  to  prepare  an  inter- 
locutory Judgment,  and  to  set  the  cause  for 
trial,  and  it  cannot  be  compelled  by  manda- 
mus to  enter  a  Judgment  and  decree  upon 
the  flndiings  of  fact  and  conclusions  of  law. 
(Broder  v.  Suiperlor  CJouirt,  103  Cal.  121.) 

Interlocutory  Judgment,  denial  of  and  set- 
ting cause  for  trial.    See  Prohibition,  4. 

II.  Opinions  of  .Judges. 

See  Opinions. 

15.  Tbe  general  language  found  In  the 
opinion  rendered  in  ithe  decision  of  a  case 
must  be  consti-ued  with  reference  to  the 
particular  facts  then  befoie  the  court. 
(Chapman  v.  State,  104  Gal.  690.) 

III.  Judgments  on  the  Pleadings  or  by  Con- 
fession. 

Motion  for  Judgment  on  the  pleadings, 
how   reviewed   upon  appeal.    See  Appeals, 

Pleadings,  Judgment  on,  recitals  suffi- 
ciently show  that  there  has  been  a  hearing, 
when.    See  Mandamus,  6. 

Pleadings,  Judgment  on  in  mandamus.  See 
Mandamus,  4. 

Pleadings,  Judgment  on,  when  pr(^)er  In 
foi'eclosure.    See  Mortgages,  06. 

16.  Where  a  complaint  states  a  cause  of 
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action,  and  proof  of  .the  afflrmatlTe  ayer-  and    to    dtoregard    any    oral   .modificatioo 

meats  in  the  ajiswer  would  be  Immaterial,  thereof  hla;vlng  only  a  mere  potential  ex- 

amd  <the  denials  of  the  answer  are  merely  Istence.    (Ooeby  v.  Superior  Court,  110  GaL 

of  mattoTB  of  law,  it  Is  proper  ito  irander  a  45.) 

Judgment  fOT^pl|dn^ffiipon^  22.  A  judgment  entered  a«  rendered,  bnt 

Ings.    (Heyidenfteldt  y.  Jacobs^  107  OaL  878.)  rendered  in  eroees  of  a  stipulation  l^refor, 

17.  A  motion  for  judgment  on  itbe  plead-  jg  erroneoua,  and  tiie  error  is  one  of  law 
in^s  ought  iK)t  to  be  graaited  where  matertol  ooonmitted  at  the  trial,  the  remedy  tar 
mattere  dented  on  information  eoid  belief  which  ia  eitiier  by  motdon  for  a  new  trial, 
were  not  presumptiyely  within  ithe  knowl-  or  by  appeal,  and  is  not  a  clerical  mtapria- 
edge  of  the  defendants.  (Wlek«»ham  y.  i<xa,  which  may  be  corrected  by  the  record, 
Oomerford,  104  OaL  494.)  aj,d  the  court  tias  no  power  to  ccHrrect  tt 

18.  Where  a  judgment  is  granted  on  the  after  the  expiration  of  six  months  from  the 
pleadings  all  of  ithe  ayermenta  of  the  an-  date  of  Its  eotry.    (Dyervtille  Mannfactor- 
vwer  are,   in  effect,  admitted  to  be  true.  Ing  Ck>.  y.  Heller,  102  Cal.  615.) 
(McGowan  y.  Ford,  107  Gal.  177.)  23.  In  am  axstion  to  forecloee  a  mortgage 

19.  A  final  judgment,  if  fraudulently  con-  ^nd  a  pledge  of  water  stock,  iwhere  neither 
feesed  by  the  defendaurt;  for  .the  purpose  of  the  concluaioius  of  low,  nor  the  oc^er  tor 
prevemting  the  appUcation  of  the  propel  jndgmcait,  nor  the  judgment  aa  entered 
controversy,  in  «BitdBfiaetion  of  a  ciaJm  or  a  niake  any  disposition  of  the  stock  which 
Judgment  credits  of  Che  defendant,  the  y^SB  'ptedged  as  eecurity  for  tbe  debt,  the 
plaintiff  participating  in  such  fraudulent  pur-  trial  court  has  no  jurisdiction,  after  ttie  en- 
poee,  would  not  conclude  .the  rights  of  such  try  of  judgment  foredorfng  the  mortgage, 
creditor  acquired  by  leyy  of  execution  upon  te  amend  the  findings  and  judgment  so  as 
the  property  In  oontroyersy,  as  the  property  to  pioyide  further  for  a  foreclosure  of  the 
of  ,tl>e  defendant,  dwtng  tlie  Pendency  of  pie^j^e.  (Firat  Nat,  Bank  of  Fresno  y.  Dupy. 
litigation.    (Leonig  y.  Biscailuz,  101  Gal.  380.)  ^^^q  ^  ^ ) 

Confession  of  judgment,  effect  on  right  to  „^       '                     ^  ^,         ^.      ^  ^,_ 

property.   See  Attachments.  17.  24.  Where  some  of  the  parties  to  the  ac- 

tion  stipulated    fior  a  modlfloation  of    the 

,,^   ,,  ^.^     ^,           J  ^         ^         M  judgment,  but  the  attorney  for  the  af^el- 

IV.  Modification  and  oorreotlon  of.  yg^^  expressly  refused  to  sign  any  stdpnla- 

Decree,  court  cannot  modify,  where  status  tiion,  and    merely    yerbally  expressed    the 

changed.    See  Parent  and  Child,  4,  et  seq.  willingness  oif  hilB  client  to  oibey  tbe  order 

Modifying  decree  nunc  pro  tunc.    See  Con-  of  the  court,  ispuch    statement    is    not  the 

tempt,  4.  equiyalent  of   a  stipulation,  and   does    not 

Power  of  court  eJDter  judgment  entered,  prerent  his  client  from  objecting  upon  ap- 

See  Findings,  82,  33.  peal  to  the  want  of  authority  in  the  court 

Modification  after  affirmance  on  appeal,  to    modify    the    judgment.     (Knowlton    y. 

See  CorpotratlonB,  50.  Mackenzie,  110  Cal.  183.) 

Insertion  of  costs  ^*M;e  ^^axaitfon,  amend-  25.  It  is  doubtful  whether  the  court  has 

ment  of  decree.    See  Mortgagee,  110.  );KmeT,  at  a  date  aubeequeait  to  the  time 

Denial  of  motion^to  modify  judgment  of  ^^^  ^^  ^^  decree,  to  make  a  material  mod- 

dwbannent  concliwrfveneBS   of.    See    Attor-  ification  and  change  in  the  terms  of  a  de- 

ney  ana  Cllen^  jo.  ^.r^^  fixing  a  time  for  a  payment  or  tender. 

Defect  In  affidavit  of  eM-rioe  of  publica-  ^f ter  which  the  rights  of  the  plaintiffs  are 

tion,  amendment  of.    See  Summons,  10.  ^o  ceaee,  if  no  payment  or  tender  is  made. 

Modification  of.  power  of  attorney  in  re-  ^y  extending  the  time  for  a  tender  after  tbe 

lation  to.    See  Attorn^^  and  pM«t,  2.  plaintiflls  have  forfeited  their  rights  under 

Pow^to  amer^  judgment    pending   ap-  ^he  decree  by  its  original  terms;  but  where 

^^lU  1     App^is,  low.                 g^^  attempted  modification  of  the  decree 

J^^!^r!^  ^S^TlS^^oi         ^  ^^  ^^  merely  aunounced  orally ISromtiie bench, 

amendment.    See  Mortgagee,  121.           ^^^^  j^^  entered  of  record  the  court  haa  no 

*i^i^%i^  T^  ^  judgment  and  oorroc-  jTirfaddctlon,  upon  a  sutoequent  tender  by 

tion  or.    see  ante,  lu,  ii.  ^he  plaintiff  and  refusal  of  the  defendants 

20.  An  application  for  the  modanoation  of  to  malce  a  conveyance,  to  punish  the  de- 
a  judgment,  nnder  section  473  of  the  Code  f endants  for  contempt  of  court  for  such  re- 
of  OlyJl  Procednie.  mu»t  be  made  within  f^sal.  (Ooeby  v.  Superior  Count,  110  Cal. 
six   months  after   the  entry  of  judgment,  45 ) 

and  the  text  that  the  judgment  is  claimed 

'U^Z  r'  pS^S^  a^^^ron^^e  V-  Ju^^^-nt-ro,.;  L.en  of  Judgment. 

court  does  not  take  the  case  out  of  that  Judgment-roll.    See  Appeals,  VU,  2. 

section.   <Dyeryille    Manuflacturing    Co.    v.  2G.  The  judgment-roll  cannot  be  made  up 

Heller,  102  Cal.  615.)  amd  filed  until  after  the  entry  of  the  judjr- 

21.  Decrees  of  court  are  required  to  be  in  ment  In  the  judgment-book,  and  not  untU 
writing  and  i^maln  of  record,  and  those  after  this  entry  can  the  judgment  be  dook- 
affected  thereby  have  a  right  to  stand  by  eted  and  a  judgment  lien  created.  (Men- 
such  record,  and,  unless  a  change  is  made  zies  v.  Watson,  105  Cal.  109.) 

In  'the  record,  and  knowledges  brought  home  Distinction  between  lien  of  judgment  and 

to  the  party  songht  to  be  charged  thereby,  that  of  execution.    See  Executions,  III. 

he  has  a  right  to  regard  the  decree  as  en-  Appointment  of  reoeiver,  effect  on  lien  of. 

tered  as  the  final  direction  of  the  court,  See  Receivers,  7. 
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IiieQ  of  does  not  Mach  to  property  sold  when  U  appears  to  be  void  by  an  inapectlon 

under  forecloenre.    See  Mort^ageB,  128.  of  the  Judgement-roll,  and  the  mere  absence 

Decree  for  alinM>ny,  priority  of.    See  Mar-  from  the  roll  of  a  paper  suowin;?  siirvice  of 

riafire  and  Divorce,  40.  the  summana  cannot  invalidate  the  judgment 

27.  There   As    no     Judjgmej>t-roIl,    strictly  when  the  judgment  Itself  recites  the  fact 

speaking,   in   proceedingB  dn   proba;te,    but  that  the  defendant  was  duly  served  with 

wbenever  mich  proceedings  are  so  akin,  to  process.    (Whitney  v.  Daggett,  108  Cal.  232.) 

a  dijl  JMftkm  WM  to  neoessitate  the  ''papers"  30.  W<hether  a  judgment  Js  void  upoo  its 

wlucii  are  declared  by  seotian  670  of  the  face  or  not  can  only  be  determlnied  by  an  in- 

G^  of  Civftl  Procedure  to  coofltiitnte  the  speotlon  of  the  judgment-roll,  amd  when  the 

jodgmeot-roU  in  a  <d,vll  action,  (they  may  be  service  of  fiummons  is  bv  publication,  the  af- 

hrfd  to  constltnte  the  Judgment-roll  refer-  fldavlt  and  order  for  publioaUon  are  no  part 

ved  to  in  section  661  of  the  Oode  of  avU  of  the  judgment-roll,  and  cannot  be  oonsid- 

Frocedure.    (Estato  of  llyer,  110  Oal.  556.)  ered.    (People  ex  rei.  S<-hwartz  v.  Temple. 

Duty  to  prefpaie   and   file   Jndgmenit-roll.  103  Cal.  447.) 

AflKoS'tf  -«wwi    ^*^^»    *««    ,«*»vu^.i.i        ^  ^1-  Although  a  judgimemt  not  void  upo©  Its 

m^^^^   ZJ^  ^J^^ZfrJf  ^^  «»^°^  t>e  imJ>eSd  by  evldence^ow- 

somm^  are  nx>t    port    of    judgmentnolL  m^  a  want  of  service  of  summons,  if  such 

TOrS^/rf  *i«H*ri«^+   a^ir^  .v«-.  ^#  +^^  evldence  is  objected  to,  yet,  where  evidence 

de^e^te    ^ffl^  4^        ^  ^    ^"^  ^«  admitted  to  that  effect  without  objection, 

aeienoancs.   see  aate,  4,  ^j,  ^h^  parties  stipulate  or  admit  ithart  there 

,-,—,, ... .    T^           ..        ,     «            -  w*8  Im  fact  no  service  of  summons,  it  is  the 

VI.  Validity  of;  Presumptions  In  Favor  of.  duty  of  the  court  to  declare  ithe  judgment 

Dedsian  against  lew.    See  New  Trial.  II.  I^?'  as  majtter  of  law,  upon  *he  admitted 

8.  HaK^ta.    (People  ex  rel.  Lynch  v.  Hannteon,  107 

MAstalce   in  spelling   name   in    somimoiis  ^^'  ^^'^ 

does  not  Invalidate.    See  Summons,  14.  3^-  A  judgment  of  fo(reelosure  of  a  oeiitlfl- 

Fjnaud  ifen,  atotion  to  set  asldei,  statute  of  <^^  ^^  puitohase  of  state  school  land  ren- 

Ifanitaitions.    See  Marriage  and  Divorce,  19.  <1'63^^   without  personal  service    upon   the 

Fraud,  action  to  &et  aside  for,  buiden  of  l^der  of  (the  oertlAcate,  and  upon  a  puibllca- 

proof .    See  Marriage  and  Divoroe,  20.  ^<^  <^  sum»mo(ns  not  based  upon  any  affi- 

Fraud,    setting   aside    decree    for,    what  <i«vtt  or  order  of  publication,  is  void.    (Peo- 

mu8t  appear.    See. Homesteads,  42,  et  seq.  P^  ^^  I'eL  Lyuioh  v.  Harrison,  107  Oal.  541.) 

Modlflcaition  of  Judgment  for  frand,  time  33.  Wliere  a  judgment  ds  void  for  want  of 

to  move  for.    See  ante,  IV.  jurJsdlcrtlon  of  the  person  of  the  defendant, 

Drrooeaiis,  description  In  judgmenit.    See  appearing  upon  (the  face  of  the  judgment- 

Qulerting  Title,  12.  roll,  its  validity  is  not  affected  by  a  denial 

Gocnplaint  ndt  stating  cainse  of  actiodii  will  of  a  motion  to  vacate  the  judgment  made 

not  sostain    Judgmeot.    See    Pleading   and  after  the  lapse  of  many  years,  nor  by  the 

Practlop;  80.  affirmance  of  .the  order  upon  appeal,  nor  Is 

Inflant,     judg^entt     against,     where     no  such  affliimance  conclusive  of  the  validity  of 

guardian  ad  Ifttom  appointed.    See  Inftuncy.  the  judgment  as  against  a  collateral  attack 

1-^             ,           ^  .              ,  ,  thereupon  for  want  of  j.urisdlctlon  of  the  per- 

One  good  count  in  complaint  Is  suflLeleiit  son.    (Pioneer  Land  Co.  v.  Maddux  100  CaL 

to    sustain    Judgment.    See    Pleading    and  633.) 

^^!S2^i«?'««m«»irv«-    4«-i««««M.  «ww«     «.  ^'  ^^  *^  *^^^  bpought   by   the  people 

»i^*^  SSSI.^  JBdgmBDit  QpoD,    TBr  upon  relation  of  the  holder  of  a  patent  from 

"^*?:i  T%  »«™?a<w;»  r    .     «                 ^  the  state  to  school  land,  the  cwUflcate  of 

^Z'^J^'^^  ^"^*  ""^  afflPmanoe  of.  which  was  foreclosed,  ui>^  puwSK  ^ 
Bee  A-Ppeais.  o44« 


V«rtoice  between  comntoJiit  and  ^^r^  summons  to  cancel  a  second  certificate  of 

aJ^Sfr^p^i^mf  ^^^^**^''^  ^^  ^^^'  Purchaae  of  the  same  land  issued  to  another, 

T«-w«SS^^^l«Li  i«  -a^^«-o  ^  «Kr«,io  ^*^^^  '^^  complaint  alleges  that  the  holder 

Judgment  rentoed  in  excew  otfstlpula.  of  itbe  certiUcaite  forecloi^  mever  appeared 

tton,  validity  and  correotion  of.    See  ante,  m  the  foreclosure  action,  nor  w^  sSons 

ill                4-.                 ^            -^11^  ®^^^  served  upon  him  personaUv.  nor  was 

Wa^  ^anwaraSce    effect  of     See  Dos^  ^K  ap«wer,  upon  appeaJ  upon  the  judgment- 

nam  or  appearance,  effect  or.    bee  posr,  roll  from  a  judgment  canceling  the  second 

Relief  aaalnst  in   eauitv    for    fraud     See  ^^"^^^'^^  <>'  purchase,  the  judgment  of  fore- 

n^Tf  TIT                      equity    ror    rraua.    bee  elo«uro  appears  upon  the  judgment^roU  ap- 

*^  **  "r*     I.      »^    J  J          ..      1.  xr,      J.     -^  pealed  from  to  have  been  void.    (Peoole  ex 

^r^^n-t^l.^l^^^                    "^o^^^  ^^  ^«»-  ^y^  ^'  Harrison,  107  Su  541^^ 

or  «)llateml  attack     See  post,  72  jjedslon  on  Jurisdiction,  presumption  In 

28.  A  judgment  Is  void  upon  its  face  only  favor  of.    See  Jurisdiction,  iT 

when  that  fact  is  made  apparent  by  an  In-  Court  presumed  to  intend  to  keep  within 

sj)ectlon  of   the  judgment-roll.     (People   v.  Its  powers.    See  Homesteads.  82 

Thomas,  101  Cal.  571.)  or    *    ii^mta^H^    4«ji«««,«.*     * ' 

'                       '  oo.  A  domemc  judgment  of  a  superior 

29.  A  Judgment  Is  void  upon  its  face  only  couit,  both  of  the  paifleB  to  whdch  are  res- 
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Ideats  wiUUn  the  srtate,  must  be  presumed  to  Conclusive,  when  on  matter  uot  Intipduced 

have  been  rendered  with  jurlsdictiooi  over  in  evidence.    See  Landiord  and  Tenant,  6. 

the  person  of  the  defendant,  when  the  SJime  Dlabarmenlt  of  attorney,  conclusiveness  of 

is  ofifered  in  evidence  in  another  proceeding,  ae  a  Judgment    See  Attorney  and  Client,  20. 

although   there  is  no  proof  of  eervlee  of  sum-  Descripition   in   judgment,   estoppel   from. 

moDb  or  appearance  on  the  part  of  the  de-  See  Mortgages,  1(^. 

feudant,  and  although  the  Judgment  is  it-  Principal,  effect  of  Judgment  against.    See 

self  silent  concerning  the  Jurlsdiotion  over  Suretyships,  IV. 

the  person  of  the  defendant.      (Estate  of  Prior  Judgment  In  action  which  is  sUll 

Biohihoff,  101  Oal.  600.)  pending,  plea  of.    See  Abatement,  2,  3,  4. 

30.  In  an  aciUon  to  set  aside  a  decree  an-  Conclusiveness  of  recitals  in.      See  Cer- 

nulllng  a  marriage,   upon  the  ground  that  tlorarl,  10. 

the  defendant  in  the  action  annulling  the  Prior    Judgment,  admlsrfbility  of,   wh^ere 

marriage  was  not  served  with  summions,  and  not  pleaded.    See  Quieting  Title,  8. 

bad  no  notice  of  the  suit,  and  never  appeared  Defense  of  former  adjudication  doe©  not 

therein,  and  that  the  Judgment  wae  procunnl  go  to  Jurisdiction.    See  Contempt,  8. 

by  the  firaudulent  practice  of  the  plaintiff  In  37,  The  application  of  the  doctrine  of  res 

the  action,  the  mere  produotion  of  the  Judg-  aidjudicata  cannot  be  made  by  inference  or 

ment-roll,  showing  that  a  summons  was  is-  surmise   upon  the  effect  of  the  judgment 

mied,  but  eontainlng  no  proof  of  service,  and  (Richardson  v.  City  of  Eureka,  110  OaL  441.) 

no  memorandum  of  def&^ult,  and  no  ap^ar-  ^  ^^^  ^     j^  ^^^^  ^  jj^ve  been  ad- 

«nce  for  the  defendant  except  by  a  guardian  ^^  ^  ^        ^^        judgment  which  appears 

*f.  ^^r^y.'S^^J'l^^ff^^  <^  ^  ^*ce  to  havi  blen  so  adJudg^dTor 

^^^''^^^T^VI'^}^l^l^r^Z^  which  was  actually  or  necessarily  deluded 

?i*^  ^  ^'''^'  ^^J^^Llf^J^n^^^^:  therein,   or  necessaiy  thereto.    (Deerlng  v. 

tion  that  there  was  no  ^V^^sdiotlon  of  t^^  Richardson-Kimball  Co.,  109  Cal.  73.) 

court   over  <bhe    person    of    the   defendant  ^^    .           .        *  1     ^       u             •        *•*.! 

against  whom  the  Judgment  was  rendered;  ^^^- J^  grantee  of  land,  who  ocqmres  tiUe 

but  .the  presumption  Is  to  the  contrary,  that  th«:«tto  prior  to  tiie  commencement  of  an 

the  court  did  have  Jurisdiction  of  the  pereon  a-^Lion  In  the   nature  of   a  creditors    Mil 

of  the  defendant,  and  this  prwumpftlon  must  against  liJs  gi-ajitor  and  his  predecessors  in 

be  overcome  by  proof,  the  burden  of  which  interest,   is  not  aifected  by  the  Judgment 

Is  cast  on  the  plaintiff  in  the  action  to  aainul  ^^^^\.  ^°^^  ^i*«  ™^5  *.JP?^,*^.lJt  *^ 

the  decree,  that  summons  had  not  in  fact  tion.    (Lange  v.  Braynard^  1(M  CaL  156.) 

beton  served  In  the  former  action.    (Blchhoff  ,  ^^^^  ^?1l^^?it  ^S  ^^^""iC^  V^IJnf*  r^' 

V.  Blchhoff   107  Ctarl.  42.)  dence  on  lafter  bill.    See  Creditors'  Bills,  6. 

Prasumpldons  in  favor  of.      See  Appeals,  40.  In  an  action  of  ejectment,  a  priM*  Judg- 
XI,  13,  c.  ment  quieting  the  title  of  the  vendor  of  the 
Presumption  in  favor  of  Judgment  in  suit  defendants  as  against  the  pladnUff   is   res 
to  set  aside.    See  poet,  72.  adjudicata,  and  estops  and  debaie  the  plain- 
Decrees  of  probate  courts,  presumption  in  tiff  from  prosecuting  the  action  of  ejectment 
Ikwor  of.    See  Probate  Courts,  3.  against  the  defendants.    (Hlldreth  v.  James. 

100  Cal.  299.) 

VII.  Effect  of;  OoHateral  Attack  upon.  Quieting  title.  Judgment  in.  estoiM)el  from. 

Adjudication  of  Insolvency  relates  to  filing  ^/,  SSl!!^*^^"^^^'          .  - 

ofpetmon.    S«e  Bankruptcy  and  insolvency.  ^^  ^ J,"^^„"^\'SS^, JgSiS 

'.Tndgment  on  motion  to  dismiss,  effect  of.  as  a  mortgage,  afltolng  a  Judgm«it  dtemlss- 

See  i^ypeals  X  5  ^^^  '^^  action  to  redeem  as  barred  by  limlta- 

DJsmisBal,'c'oiclu8lvetitess  of  Judgment  of.  ^?^  ^^^^^^^^^^ 

See  Dismissal  7  partses  to  tne  txanBacuoii,  ana  openttes  as 

Judgment  Irieguhirly  entered  as  evidence,  an  estoppel   against  an  equitable  defense 

See  I^auHs,  3?  ^^^  "P  ^^^  right  of  redemption  by  way  of 

Estoppel,  nonsuit  is  not.    See  Nonsuit,  11.  answer  in  an  action  ofejeotmenlt  brought  by 

Replevin,  Judgment  to,  effect  of  on  pur-  *^«  grantee  of  the  deed  against  the  grantor. 

chaser  from  defendant.    See  Croppers.  ^^^^7'  ^"^*  ^T      ,  *        '^  .      w^     .,    w 

Fraudulent  Judgment  by  confession,  effect  ,  Purchaser    at    foreclosure    is    bound    by 

of.    See  ante,  19.  Judgment   against   mortgagor.      See    Moit- 

Judgment  In  action  to  qoiet  title  becomes  8*?^*  ^^^*  1^- 

muniment  of  title.    See  ante,  7.  42.  In  an  action  to  charge  the  ppesident  of 

Decision  of  supervisors  on  petition  to  va-  a  minting  corporation  as  the  principal  in  the 

cate  highway,  conclusiveness  of.    See  High-  sale  of  lumber.  Judgments  In  favor  of  other 

ways,  30.  parties  who  had  worked  upon  the  mine  and 

Deeiee  of  distribution,  conclnslveness  of.  buUding  for  whdch  the  lumber  was  famished. 

See  Bstates  of  Deceased  Persons,  67.  obtained  against  the  corporation,  and  under 

Denial  of  petition  to  revoke  letters,  effect  which  the  mine  and  mill  were  sold  under 

as   a    prior    adjudication.      See    Executors  execution,    are    not    competent    evidence, 

and  Administrators.  52.  (Bradford  v.  Woodworth,  108  Cal.  684.) 

Decree  in  proceedings  for  confirmation  of  43.  A  Judgment  annulling  a  marriage  upon 
Irrigation  district,  conclusiveness  of.  See  the  ground  of  the  fraud  of  the  wife  in  con- 
Irrigation  Distoricts,  I.  cealing  the  fad  t^at  she  was  insane  at  the 

Decree  setting  apart  probate  homestead,  time  of  the  marriage  is  competent  evidence 

conclusiveness  of.    See  Homesteads,  36,  48.  of  the  annulment  of  the  marriage  in  fiEivor 
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of  a  wldcfw  of  the  deceaaed  husband  claim- 
Jig  nndier  a  subsequent  marriage,  upon  her 
appUoatlotn  for  letters  of  administtatlon  upoiQ 
his  estaJbe,  although  tbetre  are  no  recitals 
In  the  judgment  or  In  any  part  of  the  record 
of  any  serrice  of  summons  on  the  insane 
wife,  nor  any  appearan-oe  In  her  behalf  in 
the  action  In  which  the  ludgment  was  ren- 
dered.   (Estate  of  Blchhoff,  101  Cal.  600.) 

Prior  judgment  denying  divorce  as  a  bar. 
See  Marriage  and  Divorce,  18. 

44.  Where  ^the  holder  of  a  mining  patenft 
suing  as  plaintiff  relies  upon  an  estoppel  of 
a  former  judgment  against  the  pr^ecessors 
of  the  defendants  In  support  of  his  title,  ren- 
dered in  a  contest  of  the  application  for  the 
patent,  it  is  proper  that  he  should  plead  such 
estoppel,  and  it  Is  error  to  strike  it  from  the 
complaint,  when  properly  pleaded.  (Jacob 
T.  Day,  111  CaJ.  671.) 

45.  In  an  action  to  enjoin  the  continuance 
of  a  nuisance  caused  by  the  obstruction  of  a 
watercourse  in  which  the  complaint  alleges 
injury  to  the  plalntiirs  land  and  buildings, 
a  former  judgment  for  .the  recovery  of  dam- 
ages caused  by  the  obstruction  of  the  same 
watercourse,  the  record  of  which  does  not 
disclose  that  Injury  was  caused  to  the  plaln- 
tUTs  bulldii^gs,  or  to  the  rental  value  of  his 
premises,  is  not  conclusive  as  to  such  Injury; 
and  it  Is  open  for  the  defendant  to  show 
that  the  injuries  to  the  building  complained 
of  were  the  result  of  defects  In  its  construc- 
tion, or  of  its  sitiNution,  uninfluenced  by  the 
nulMinee  created  by  the  defendant;  and  a 
decision  founded  on  evidence  tending  to 
prove  those  facts  cannot  be  disturbed  as  be- 
ing In  conflict  with  the  prior  adji>d1cation. 
(Richardson  v.  Oity  of  Eureka,  110  Cal.  441.) 

46.  In  an  action  brought  by  an  attacking 
creditor,  in  which  other  attacking  creditors 
appeared  separately  as  intervenors,  and  al- 
leged that  the  action  and  the  attachment 
therein  were  fnuiduJent  as  against  the  cred- 
itors of  the  defendant,  upon  the  ground  that 
the  defendant  was  not  indebted  to  the  plain- 
tiff, hot  in  whieh  no  isstie  was  joined  as 
between  the  intervenors  as  to  the  priority  of 
their  respective  attachments,  a  judgment 
which  determined  that  the  defendant  was 
not  (Indebted  to  the  plaintiff  when  he  com- 
menced the  action,  and  dismissed  the  case 
as  to  one  of  the  intervenors,  yet  without  a 
finding  as  to  the  relative  priorities  or  daites 
of  levy  of  .their  attachments,  cannot  estop 
the  intervener  whose  inrterventSon  was  dis- 
missed from  claiming  priority  or  preference 
for  the  levy  of  his  attachment  over  that  of 
the  other  intervenor.  (Deerlng  v.  RiehaA:d- 
son-Kimball  Co..  109  Cal.  73.) 

47.  In  an  action  brought  to  ithe  superior 
court  of  the  ctty  and  ccyunty  of  San  Fi*an- 
cisoo,  if  the  defense  of  a  prior  action  pending 
in  another  department  of  the  same  court, 
for  the  same  cause,  or  of  the  estoppel  of  a 
former  judgment  rendeied  therein.  Is  not 
pleaded  when  such  defense  is  available  to 
the  defendant,  he  cannot,  after  an  adverse 
judgment  avail  himself  of  such  defenses. 
(Brown  v.  OamnbPll.  110  Cal.  044.) 

48.  A  collateml  nttaok  Implies  n  flnal  judi- 
cial determination  in  which  the  parties  have 


l>cen  hoard;  and  any  attack  upon  a  final 
determination  provided  by  law  to  avoid 
or  correat  a  judgment  Is  a  direct  and 
not  a  collateral  attack;  but  a  defense 
to  an  action  upon  a  reclamation  assessment, 
where  there  has  been  no  prior  hearing,  can- 
not properly  be  called  an  attack  upon  a  final 
determination,  either  direct  or  collateral,  but 
the  suit  Is  a  step  in  the  proceeding  to  subject 
the  property  to  the  burden  of  the  tax,  the 
charge  of  which  do€B  not  become  final  until 
the  suit  Is  determined  against  the  property 
owner.  (Lower  Kings  River  Rec.  Dist.,  No. 
581,  V.  PhUMps,  108  Cal.  306.) 

49.  In  an  aetlon  upon  a  judgment  rendered 
in  another  state,  it  is  competent  collaterally 
to  impeach  the  judgment  by  extrinsic  evi- 
dence, showing  want  of  jurisdiction  In  the 
court  pronouncing  the  judgment,  notwith- 
standing a  recital  in  the  record  of  the  judg- 
ment of  the  existence  of  juiisdictionuil  lacta. 
(Greenxweig  v.  StreUngeo",  103  Cal.  278.) 

60.  In  an  action  upon  such  judgment,  it 
may  be  proven  that  no  summons  was  served 
upon  ithe  defendant  in  the  action  in  which 
the  Judgment  sued  upon  was  rendered. 
(Greenzweig  V.  Strelinger,  103  Oal.  278.) 

Defective  complaint,  judgment  cannot  be 
collaterally  attacked,  because  of.      See  Ll- 
j.  21. 


VIII.  Vacation  and  Setting  Asid^  of. 

Power  to  set  aside  or  vacate  judgment. 
See  Amendments,  6;   Appeals,  23. 

Discretion  on  motion  to  set  aside,  whether 
reviewed.    See  Ax)peals,  251. 

Arrest  of  judgment.  See  Criminal  Law, 
121. 

Substantial  defects  in  demurrer  are  ground 
of  arrest  of.    See  Criminal  liaw,  42. 

Discharge  in  insolvency,  time  within  which 
may  be  set  aside.  See  Bankruptcy  nud  In- 
solvency, 44. 

Setting  aside  judgment  of  divorce  after 
death.    See  Marriage  and  Divorce,  II,  6. 

Appeal  taken  from  vacated  judgment,  must 
be  dismissed.    See  Api>eals,  23. 

Void  judgment,  effect  on  of  motion  to  va- 
cate.   See  ante,  33. 

51.  A  motion  by  the  defendants  to  vacate 
and  set  aside  a  judgment  rendered  agpalnst 
them,  without  noftice  of  trial,  upon  the 
ground  of  surprise  and  excusable  neglect 
should  be  granted,  and  the  defendants 
should  be  given  an  opportunity  to  defend 
upon  the  merits,  where  It  appears  that  tbe 
attorney  who  had  been  retained  in  the  case 
removed  from  the  county,  and,  before  going, 
took  reasonable  precaution  to  give  notice 
to  his  cMents  of  the  fact  of  his  removal  and 
the  necessity  of  procuring  other  counsel, 
but,  through  the  inadvertence  of  an  em- 
ployee of  defendants,  knowledge  of  the 
fact  of  such  removal  did  not  reach  the  de- 
fendaratfl  until  after  the  trlnl.  and  It  apTx^urg 
that  the  case  was  not  neglerte^l  by  them, 
and  they  were  proceeding  to  defend  it  to 
good  faith  and  upon  the  merits;  but,  owing 
to  the  removal  of  their  attorney,  and  In  his 
absence,  and  without  his  knowledge  or  the 
knowledge  of  the  defendants,  the  case  was 
set  down  for  trial  and  tried,  and  a  judgment 
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rendered  against  the  defendants,  and  the  ings  weire  not  commenced  under  section  473 

application  to  set  it  as&de  when  the  facts  of  the  Code  of  Civil  Procedure  to  obtain 

were  discoveired  was  made  promptly  and  so  leave  *'to  amswer  to  the  merits  of  the  original 

soon  after  the  default  that  no  considerable  action,"  or  why  other  remedies  at  law  were 

delay  or  Injury  was  caused  to  the  plaimtlff.  not  exhausted  before  the  aid  of  a  court  of 

(Grady  v.  Donahoo,  108  Cal.  211.)  equity  was  invoked,  and  there  Is  no  averment 

52.  A  judgment  whieh  is  void  upon  Ite  fa^ce,  or  finding  thaA  he  did  not  know  of  the  former 
and  which  requires  only  an  inspection  of  the  Judgment  at  the  time  of  its  rendition,  nor 
Judgment-roll  to  show  its  invalidity,  wUl  be  *^t  ihe  hafl  a  gpood  defeoise  to  the  actfon,  nor 
set  aside  on  motion  by  the  court  rendering  t^t  the  judgment  is  not  regular  and  valid 
it  ait  any  ttme  after  Its  entry;  but  if  it  is  o^^  ^^  '^ce.  (EUdred  v.  White,  102  Cal.  600.) 
not  void  upon  its  face,  and  its  invalidity  does  59.  Where  the  judgment-roll  in  an  action 
not  appear  from  .the  judgment-roll,  i(t  cannot  by  the  people  to  foreclose  the  Initerest  of  a 
be  set  aside  upon  motion  for  want  of  juris-  pm*chaser  of  state  school  land,  und  to  annul 
diction  over  the  penson  of  the  defendant,  the  certificate  of  purchase,  shows  service  of 
nnlesB  the  uKytion  is  made  within  a  reason-  summocs  by  publication,  and  contains  all 
able  time  fufiter  its  enitry,  not  exceeding  the  the  papers  properly  coastituiting  the  judg- 
llmlt  fixed  by  section  473  of  the  Code  of  Civil  menjt-roll,  which  are  all  in  proper  form 
Procedure.  (People  ex  rel.  Schwartz  v.  and  sufficient,  the  fact  that  no  affidavit  or  or- 
Temple,  103  Cal.  447.)  der  for  the  publication  of  summons  Is  found 

53.  A  judgmenit  void  upon  its  face  may  among  the  papers,  and  that  there  is  no  entry 
be  vdicated  at  any  time  upon  motion;  and  in  the  record  that  any  such  affidavit  or 
a  judgment  in  faot  void  for  want  of  juris-  order  was  ever  made,  Js  im-material;  and 
diction  over  the  person  of  the  defendant,  the  judgment  not  bedng  void  upon  its  face, 
where  its  liwalidlty  does  not  appear  from  the  court  has  no  power  to  gramt  a  motion 
the  judgment-roll,  may  be  vacated  upon  made  more  than  twelve  years  after  the  judg- 
motion  within  a  reasonaible  time  after  its  ment  was  entered,  to  set  it  aside  for  want  of 
entry,  and  at  least  within  the  time  limited  jurisdiction  of  the  person  of  the  defendant, 
by  section  473  of  the  Code  of  Civil  Procedure,  and  its  aetflon  in  so  doing  must  be  held  void 
What  is  the  extreme  limit  of  time  allowed  and  of  no  effect.  (People  ex  rel.  Schwartz 
for  such  motion,   not  decided.    (People  v.  v.  Temple,  103  Cal.  447.) 

Thomas,  101  Cal.  571.)  ^   Where  a  defetodant  In  a  foreclosure  suit, 

54.  When  a  judgment  is  not  vodd  ui>on  its  who  was  made  a  party  defesidanit  on  rh*- 
face,  the  court  'has  no  power  to  set  it  aside  ground  that  he  had  or  eiaimed  some  interest 
on  motion,  unJess  the  motion  is  made  within  i^  or  lien  upon  the  mortgaged  premises,  sub- 
a  reasonaible  time,  but  resort  should  be  had  ject  and  inferior  to  the  lien  of  the  mortgage, 
to  an  action,  and  all  the  parties  interested  and  against  whom  service  of  the  sum- 
should  be  notified  and  have  am  opportunity  mons  was  attempted  by  publication,  mov- 
to  be  heard.  (People  ex  rel.  Schwartz  v.  ed  to  set  aside  and  vacafe^  the  judg- 
Temple,   103  Cal.  447.)  ment     so     far    as    it    affected     his     Inter- 

55.  After  the  expiration  of  six  months  est  in  the  property,  on  the  ground  that 
from  the  rendition  of  a  judgment  It  can  oniy  the  papers  on  file  aind  the  records  to  the  ac- 
be  set  aside  upon  motion  iii  cases  wlhere  it  tlon  flailed  (to  sihow  that  he  was  served  with 
Is  upon  its  face  absolutely  void  tor  want  of  summons,  and  the  jndgmentHroll  contained 
jurisdiction  of  the  suibject  matter,  or  of  the  no  evidence  that  a  copy  of  the  summons  or 
penson  of  the  defendant.  (People  v.  Dodge,  complaint  bad  been  deposited  in  the  post- 
104  Cal.  487.)  office  as  required  by  the  order  of  publicati<m 

56.  In  all  cases  where  a  judgment  is  void-  of  summons,  but  it  was  stated  Im  the  entry 
able,  but  not  void  on  its  face,  the  error  can  of  the  default  and  recited  in  the  judgment 
only  be  corrected  by  an  appeal,  or  by  motion  that  he  had  been  duly  and  regularly  sum- 
to  set  the  judgment  aside  in  the  court  where  moned  to  answer,  and  where,  at  the  hearing 
tendered,  within  irtx  months  after  the  ren-  of  'the  motion,  the  mover  offered  no  evideuce 
dition  thereof,  atnd,  if  denied,  by  an  appeal  except  the  judgment-roll,  and  did  not  offer 
from  the  order  of  denial.  (People  v.  Dodge,  or  ask  leave  to  answer  the  complaint,  or 
104  Cal.  487.)  make  any  showing  of  interest  in  or  lien  upon 

57.  The  court  has  no  power  to  set  aside  a  ^^  mortgaged  property,  and  lit  appeared  that 
judgment  foreclosing  a  certificate  of  purchase  "th«  motion  was  made  more  than  a  year  after 
upon  evidence  not  found  In  the  judgment-  ^Qtry  of  the  judgment,  the  motion  was  prop- 
roll,  where  more  than  six  months  have  €»rly  denied.  (Whitney  v.  Daggett,  108  CaL 
elapsed  since  Ma  rendition.    (People  ex  rel.  232.) 

Lynch  v.  Harrison,  107  Cal.  541.)  61.  An  action  to  cancel  and  sot  aside  a 

58.  An  action  to  set  aside  a  judgment  of  judgment  qtdettng  tltte  rto  land,  brought  more 
foreclosure  on  the  pround  thajt  the  plaintiff,  than  five  years  after  the  entry  of  the  judg- 
who  execuited  the  mortgage,  and  who  was  ment  soughit  to  be  canceled,  is  barred  by 
•the  defendant  in  the  foreclosuire  suit,  had  ladhes  and  gross  carelessness  of  the  plaintiiff, 
never  been  served  with  summons,  and  that  and  cannot  be  maintained  upon  allegutions 
his  appearance  therein  by  attorney  was  un-  that  the  plaintiff  In  the  action  to  quiet  title 
authorized,  cannot  be  madntalned  where  it  had  only  a  mortgage  interest  In  the  tend 
appears  that  the  action  was  not  commenced  under  a  deed  absolute  on  its  face,  and  bad 
until  more  thau'  a  year  after  the  dabe  of  the  fraudulently  concealed  the  faot  that  it  was 
judgment,  and  no  reason  is  shown  why  it  a  mortgage,  where  it  appears  that  In  the  in- 
was  niot  commenced  sooner,  or  why  proceed-  ventory  of  the  estate  of  the  grantee  of  tlie 
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deed,  filed  by  tbe  adznlnlBtnLtriz,  who  was  quencee  of  Its  acts,  and  it  will  not  readily 

plaintiff  in  tbe  aictlon  to  quiet  tdUe,  the  land  nullify  a  judgrment  at  law  if  the  eCTeet  is  to- 

in  contest  was  stated  to  be  a  mortgage  Inter-  put  it  in  the  power  of  the  Judgment  debtor 

est  of  tbe  grantee,  and  such  InTentoTy  con-  to  plead  tbe  statute  of  llmlta/tions  to  a  debt 

stituted  a  public  record  at  the  time  of  the  which  he  does  not  deny  to  be  juBtly  due. 

aictioii  to  quiet  title,  and  would  hare  been  (EkLred  v.  White,  102  Oal.  600.) 

evidence  of  tiie  feet  claimed  to  have  been  eo.  In  order    to    obtain    equitable    relief 

concealed.    (Hildreth  v.  James,  109  Cal.  301.)  against  a  Judgment  alleged  to   have  been 

fraudulently  Obtained,  it  must  be  averred 

IX.  Relief  against  \n  Equity.  and  shown  that  there  Is  a  valid  defense  on 

^   ^,        ,       ,       ,        ,.  . ,      ^.  *,    J,  the  merits.    (Bldred  v.  White,  102  Cal.  600.) 

62.  Where  legal  and  equitable  relief  Is  dis-  ^^    .  ^  „^*i^^  „in  u^  *^  *wvJwn,«iw  ^Ar^tr. 

penaed  in  diflereot  trlbmals  a  court  of  equity  J^'  ^^  action  will  lie  to  perpetually  enjoin 

V^Slnot  graot  relief  agaSita  Judgment  the  ei««u1*jn  of  a  Justti^'s  Judgment  against 

when  the  S^  relief  eiTC^btalnid  bf  the  ^,  ^^J'^^^  ?L^LP",^S^^^             ^^J^^ 

aid  of  the  court  that  rendered  the  Judgment;  E^^*  S^T^^J^n^ 

but,    under  the  system   of  procedure    that  ^?tomevs  W^J^a^ 

obtains  in  this  state,  where  the  various  kinds  52  ,^t?f  ?,LS^'-ti^  wi^^Sl^i^i 

of  relief  arc  administered  by  the  same  tri-  ^Fi'L^^^.^.^ft?  "l^^Z^J^..^^^^^^ 

bunal,  and  wheie  there  Is  but  one  form  of  ^'  ^  JoBtlce,  aadjhat  «the  toiudulej^t  Judg- 

dvil  i«tlon  for  the  enforcement  or  protec-  S!f  t^^.S'i^SJ^f  Jt'Z^^^^^^^       ^ 

tion  of  civil  rights,  a  party  who  pre^nts  a  ^^  ^^..S^^^jfilThiif^  l^«L^ 

complaint  showing  hli  right  to  the  relief  ^''^V^^^^^^^^^.^^.^^fll^ 

ask^  is  «>t  to  be  denied  that  relief  because  ^^SS^t  ^Jf.^^J^^'  ?^^^f^^  a^i^^^ 

be  might  have  sought  it  under  a  different  ?e?^L?g?5*li^  ^"".^^^ 

form  of  action.    (Merriman  v.  Walton.  106  J^S  i''?"^^^'*^•    (Merrimon  v.  Walton, 

CW,  408.)  ^^^  ^^'  ^^'^ 

ao   rmw.  .-.,1^  ..<»^^.  «ri,t^Y,  »  .wv«^  ^  ^„ifw  '^l*  -A.  codefendaut  against  whom  the  Judg- 

^iT^tr^iniSSS^'^^f??^^  n^exit  was  rendered  in  .the  Justice's  court 

^^^^u^^^Z^J!.^tn  Z  ^^^^n  ^^  not  be  a  party  to  an  action  to  restrain 

^^Ji  J^^^r"?^^^  ^^  °^^*  *2  t^  ^^^  *^  the  Judgment  so  far  only  as  affecrts  the  plaln- 

1^?L^  ^.^SS^J^'^'!:^^  tiff  ii^^hto  property.  <^e  Judgment  a^nst 

SSS^^llJTo^??^!^^  ^^  codefeadant  being  left  In  fuU  eflteot.  to 

^SS^to'^g^tS^f^l^i^^^  ^^S^^l^r'"^''    (Menriman  V.  Wal. 

equity  the  same  authority  to  interfere  as  if    ™?'  ^r? ,      ' ,'    ^       ,, ,    ^^  ,    ^ 

the  other  court  was  powerless  to  render  aid.  ^^-^^  ^  only  upon  a  toeot  .a*JJw*^^P- 

(Merriman  v.  Walton,  105  Oal.  403.)  P^^  ^^^^  *  Judgment  by  ^«Jaidt  thaic  there  Is 

uA    Txr^.^^  «  «.>^M/>«  r««^^  i«  *^h^  4„«M^^»^  iM>  prcsumptiou  in  favor  of  the  existence  of 

64.  Where  a  moUon  made  hi  the  Justice's  ^/fact  esseetial  to  the  Jurisdiction  of  the 

f^^  ^^t-^b^?^^SiS!2SJ^fl.^/  coJrt  over  the  defendant;  but.  wOieai  an  ac- 

+^^„r^®^JL^  nl^       f^*h^^35  J;  tion  is  brought  in  a  court  of  equity  to  set 

^  iSS^l^7^^?LS  i^  ^iS?  ^^  i.1  w  a«»de  a  Judgment  at  law.  the  attack,  although 

his  artitorney,  vacated  the  order,  his  ^bse-  „^  onUAteral   1b  alwava  indlreiit    and  «ich 

quent  action  tin  vacating  the  order  is  equiv-  ?r-.^Sf?rSio  tJ?/^*^}^?^^^ 

«i!LT  i^  «  ^^«i«i^^  4.»wL  J«^*i1«    -,^^tZvJ«  a^  attack  does  mot  question  or  dispute  the 

alenrt  to  a  denial  of  the  motiom,  and  frem  p^^^^  ^^  +.k^  ludirmGnt  as  an  adlndicB^tion 

thU  or^r  ther*  was  no  appeaJ  to  the  B^rlor  S««^L^  ^""^ll^d^x^  S^  ^^*^n 

403.) 

65.  Even  if  the  plaintiff  could  have  had  X.  Satisfaction  of. 

the  Judgment  annulled  upon  oertioraxi  he  __   __.        . .'               a.*.  ^        i     •        ^  j.%. 

was  not  compelled  to  resort  to  that  remedy,  J^-  ^^^  4t  appears  ttia*,  exclusive  of  ^e 

especiaUy  where  he  would  not  thereby  ob-  *tem  of  keeper's  f^es  und«-  a  widt  of  attach- 

taln  as  efPectlve  relief  as  by  an  action  to  ™«°*  constituting  no  part  of  the  Judgment, 

enjoin  .the  execution  of  the  Judgment.    (Mer-  *^f  property  sold  under  the  execution  Is  suf- 

riman  v.  Walton,  105  Gal.  403.)  flclent,  when  properly  applied,  to  saittsfy  the 

oa    4   . 4.    «        -i.       «ii i.      I J  judgment,   Ineludiing   the  amount   of  costs 

^•^^  "^K  ^^  ^"^^^  "^^  '^Jtl  ^*  ,*f  ^^  claimed  bi  the  cost  blU  and  accruing  costs, 

!tr^?^™!S|LSfMSf ''tn^^^                 ^f  V^  *^  defendant  is  entitled  to  have  the  pro- 

S^^l^J^^w^J^^iJ^t  ^ri^^^^    i?u  «»d«  «>  applied,  Bud  to  have  the  Judgment 

(^^'    ^                              Oomerford.  104  ^tlsfled.    (Hotchklss  v.  Smith,  108  Cal.  285.) 

o^    A    '  «-*  .^   «4^     Ml      1-4.      1^  74.  Where  Jud^onent  was  obtained  against 

67.  A  court  <rf  equity  will  only  eetaalde  or  ^^  ^^  ^^d  county  of  San  Fiaaiciscorin  an 
aural  a  Judgment  for  fraud  where  «be  fraud  L^.^  to  ^ioover  for  damac^caused  bv 
is  extrinsic  or  coWateia!  to  the  matter  tried  ^^l^^  ^^IwZr  tHhl^eguSl^e^ 
by  the  fi»t  court,  aDd  will  not  grai^t  relief  for  thfSt^  ^SSS^W  to^Jnil^ 

fraud  involved  in  .the  merl^  of  the  action,  gubsequert  tithe -recovefy  of  such  Judgment, 

or  to  any  matter  upon  wMc(h  the  decree  was  ,^  ^^^^  satisfaction  thereof  an<rther  Judg- 

reudered.    (Fealey  v.  Pealey,  104  CaL  354.)  n,^  ^^  obtained  against  the  superintend- 

68.  A  Judgment  at  law  will  not  be  set  aside  eut  of  streets  aaxd  'his  deputies,  for  the  same 
or  interfered  with  by  a  court  of  equity  ex-  injury,  upon  a  complaint  charging  them  wHb 
cei»t  for  the  pieventian  of  fraud,  or  to  relieve  the  nuLklng  of  repairs  In  such  a  negligent 
from  sobstantial  injury  or  gross  injustice,  manner  as  directly  to  conduce  to  the  injury 
A  court  of  equity  looks  well  to  the  conse-  complained    of,  after    which    there  was  a 
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sattefactlon  of  the  Jndgment  agaixurt  the  city,  to  the  plalatlff,  is  stipported  by  the  Judfldal 

the  judgmeuit  against  the  superintendeiLt  of  notice  of  ithe  court  of  the  proceedings  had  In 

streets  and  his  deputiee  is  thereby  extiu-  the  cause,  the  evidearae  of  which,  nnder  the 

gulshed,  excepting  as  to  the  costs  of  action,  officdol  sigomture  of  it»  eheriff  vms,  aA  pro- 

and  the  defendants  In  their  action  a-re  en^tltled  vlded  by  tbe  code,  on  file  In  th«  cause.    (Hoi- 

to  an  order  reertraining  and  enjoining  the  lenbach  v.  Schoabel,  101  Oal.  812.) 

plalnrtjflf  from  i«8ulTi«  or  enforcing  execution  «.  where  the  eyWence  slewed  the  right  of 

thereundOT,  and  that^e  Judgment  agatost  property   in  the  defendaant,  and  the  value 

^*  ^  ^^^n^  1   m  A^  ^^^^'    (Butler  averred  in  the  complaint  Is  not  denied  in  the 

^\r  ?r^^?^^'           3    ^^^'\   -          ^  answer,  the  court  may  determine  the  ques- 

^^^^*^^M  ^5L^^"^.^  ^  ^^5PJf^*  ^^'  tlon  as  to  tbe  possession  by  the  plainttff  from 

ently  satisfied,  practice  on.    See  Executions,  judiclai  notice  of  the  return  of  the  sheriff 

*•                   TTTr^TriTAT    A /^mo  sliowiug  Its  delivery  to  the  plaintiff,   and 

juiiii^iAL.  Acr&.  naay  detemrioe  therefrom  the  right  of  the 

See  Certioraxi.  defendant  as  a  question  of  law  to  a  Judg- 

Appoftntment  of  dty  marshal  is  not.    See  °^^^  ^^^  **8  return.    (Hollenbach  v.  Schna- 

Oftlces  and  Offlcere,  27.  l>^»  ^^^  Cal.  312.) 

Acts  of  surveyor  are  not.    See  Swamp  and  7.  Whether  or  not  a  new  couoity  ha^d  1t>een 

Overflowed  I^anda,  11.  created  and  existed  art;  the  time  of  the  trial 

Action  of  dty  conncll  on  appeal  from  street  of  a  crlntinal  action,  ils  a  matter  otf  Judicial 

aaseesment  is.    See  Streets,  102.  notice,  where  the  act  for  the  oirganization 

Act  of  supervisors  in  laying  oat  road.    See  of  the  county  declares  that  ^  shall  be  and 

Highways,  9.  become  an  organised  county  from  and  after 

Order  opening  street.    See  Streets,  21,  22.  the  diay  upon  wlilch  the  returns  of  an  elec* 

Fixing  amount  of  street  aseessment  is.    See  tion  In  favor  of  creating  it  shall  be  ascer- 

Streets,  93.  tained  and  declared  by  the  board  of  commis- 

Allowance  of  claim  by  supervisors  is  Judi-  sloneirs.    (People  v.  Wallace,  101  Cal.  281.) 

cial  act.    See  Municipal  Oorporatioiifl,  32.  g.  The  county  In  which  tande.  descrfbed  in 

TTT     /-I           rw     r.  *  complaint  by  section,  town^rtilp,  and  range 

JUDIOIAL  NOTICE.  of  the  United  States  government  survey,  are 

Aider  of  complaint  by  Judicial  notice.  See  situated    is    a    matter  within  the    judicial 
N^ligence,  12.  knowledge  of  the  court,  and  Is  to  be  deter- 
That  petitioners  for  partial  dIflrt:ribuition  are  mitied  by  It  In  the  €iame  manner  as  a  lecrnl 
devisees  under  wUl.    See  Elstates  of  Deceased  nropo^Ition.  and  cannot  be  mnde  an  Issue 
Persons,  61.  between  the  parties  to  be  dertermined  by  the 

Records,  Judicial  notice  of.    See  Appeals,  court  In  each  case  upon  conflicting  evidence 

209.  presented  In  that  case.    (Rogers  v.  Cady,  104 

1.  The  court  will  take  Judiciai  notice  of  Cal.  288.) 

the  significance  of  the  word  ''kindergarten,"  9.  Tlie  court  cannot  take  Judicial  notice  In 

and  that  ttbe  term  applies  to  a  system  efcab-  an  action  of  ejectment  that  HAie  land  to  ques- 

orated  for  the  instruction  of  cfhlldren  of  very  tion  is  part  of  the  pueblo  lands  wlilch  were 

tender  years,  gniding  tihieir  Inclilnaitlon  to  play  coniflrmed  to  the  city  of  San  Fiancifwo  by 

Into    organized    movemeiit,   aind   investing  the  decree  of  the  circuit  court  of  tihe  United 

games  with  an  ethical  and  educational  value.  States;  nor  can  the  comrt  Judicially  know 

(SInnott  V.  Colombet,  107  Cal.  187.)  that  the  defendant's  claim  to  the  demanded 

2.  The  courte  take  Judicial  notice  of  the  land  is  derived  through  the  decree  of  the  cir- 
true  meaning  of  all  legal  expresBdons,  in-  <^"*t  court.  (Goodwin  v.  Scheerer,  106  Cal. 
dndlng  all  the  terms  uaed  in  the  constitution  ^^-^ 

or    In  acts  of    the    legislature.    (Sheehy  v.  10.  Where  the  levee  wa*  constructed  along 

«hlnn,  103  Oal.  825.)  the  west  side  of  the  Los  Angedes  river  to  the 

3.  Federaa  JUirladictlon  .involves  a  question  southern  chartea-  boundary  of  the  dty,  the 
of  ftect  as  to  the  acquisition  of  property  by  boimdarles  of  which  are  defined  in  the  act  of 
the  Ukiited  States  by  purchase,  or  under  pro-  Incorportitlon  by  reference  to  the  public  sur- 
ceedingB  to  coiKt^ain  it,  of  wlHlch  the  courts  v«ys  of  the  Urlted  States,  and  the  lands  of 
will  not  take  Judicial  nortice.  (People  v.  CM-  plaJmtiff  are  described  In  the  complaint  by 
Itns,  106  Oal.  604.)  reference  to  those  surveys,  ihe  court  wUl 

4.'  Courts  will  take  Judicial  notice  of  their  ^  Judlcdal  notice  of  the  bountteriee  of  t^ 

records  and  officers,  and,  when  necessary  for  <^»  ^^  f '  ^f  ^^^^1  rttnation  of  the 

the  administration  of  Justice  in  a  given  case,  Pjal^tir s  temid  to  Jthose  boundailea  and  to 

will  take  such  notice  of  all  previous  and  un-  S^«  levee  constructed  by  defendants    (De 

disputed  proceedings  theredn  ap|>earing  of  ^^^^  ▼•  »•  "m.  Ry.  Co.,  106  oai.  -^57.) 

record,  certified  or  auithenticated  as  required  11.  The  courts  itake  Juddctal  notice  of  the 

by  laAv,  and  required  by  law  to  be  on  file  or  revenue  laws,  and.  If  a  tax  deed  recites  the 

of    record    in  the    cause.    (Hollenbech   v.  performance  of  the  acts  required  by  those 

Scbnabeil,  101  Cal.  812.)  la/ws,  the  burden  of  proving  a  ntoncompUanee 

6.  In  an    action  of    cladm  and    delivery,  ki  cast  upon  those  wh6  attack  the  regularity 

where  the    i»roperty  was  delivered    to  the  of  the  several  essential  acts;  but  courts  do 

plaintiff,  and  the  answer  demanded  a  return  not  take  Judicial  notice  of  the  ordinances  of 

of  the  property  or  a  recovery  of  its  value  and  municipal  corporatlans  authoirizi'ng  tax  pro- 

Ykamages,  and  the  papers  on  file  were  not  for-  ceedings,  or  ot  the  time  when,  If  paMed. 

mally  offered  in  evidence  aA  the  trial,  a  find-  they  take  effect,  and  such  an  ordinance  fiin<^ 

ing  of  the  fact  of  the  delivery  of  the  property  be  proved  as  a  prerequisite  to  a  tat  de^l 
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becoming  prima  facie  evidence  of  a  corapll- 
ance  with  siKfti  proceedings.  (Carpenter  y. 
Shtnoiera,  108  CaL  359.) 

12.  The  oouortB  will  take  Jndlckal  notice  of 
BtreetB  established  by  act  of  the  legislature, 
and  of  their  relation  to  each  other,  and  of  tihe 
•dlpeotlons  to  wh3:ch  they  ran;  but  they  do  not 
take  judicial  notice  of  the  existence  and  lo- 
cation of  streets  established  bydMlcation,or 
•opened  or  adopted  by  a  mu>nfcApal  ordinance. 
The  dedicatlosi:  or  the  passage  of  the  ordi- 
naooe  is  a  qnestioin  of  trust  to  be  detennlned 
upom  the  snflSclency  of  eviidense.  (Digging  v. 
Hapt8horae»  106  Oil.  154.) 

18.  The  curative  acts  of  1870  and  1872  are 
essentially  gefnenil  aots,  of  wlhich  the  coofrt 
will  take  Judflciial  notice,  and  it  is  not  oeces- 
fiary  eltlK^r  ix>  lallege  tbetr  ezJbstenoe  or  prove 
them  at  a  trial  dasvolvtiig  their  appttcathMi 
to  a  prior  defective  ceirtHlcAte  of  fmrchase 
(People  ex  lel.  Lyncfti  ,v.  HanrifKm,  107  CM. 
541.) 

14.  Conrts  will  take  Jnddciitl  notice  of  seo- 
tfon  2477  yyf  tlie  R^kred  Startnites  of  thf^ 
United  States,  granting  the  righit  to  lay  oat 
public  hlghfways  over  Its  lands,  aiDd  of  a  state 
flrt&tute  declaring  all  roads  to  use  in  k  par- 
ticular county  public  highways,  and  accept- 
ing them  afe  Mcfh,  bat  onniMit  take  judicial 
notice  tbffifc  afiy  particular  laaid  at  a  sped- 
fled  date  was  a  part  of  the  pobUc  domain. 
<Schwetrdtle  v.  Placer  Oounrty,  108  Cai.  588.) 

Foreign  law.    8cse  Forelga  Law,  4. 
Public  laws,  courts  take  judicial  notice  of. 
B€*e  Muoiiclfpal  Ckwrporations,  47. 

15.  The  const  has  oo  judicial  knowledge  of 
the  dbaraoter  of  merchamdlse  usually  kept 
In  country  stores,  and  evidence  te  proper 
upon  that  point  to  enable  the  court,  in  taiter- 
preting  the  laoigaage  of  the  policy,  to  under- 
stand the  matter  to  Which  it  relates,  and  the 
clrcumstBJDces  under  which  it  was  made. 
(Yoch  V.  Home  Mutual  Ins.  Co.,  Ill  CJal.  508.) 

l(i.  0>urt  will  take  judicial  notice  of  the 
time  for  the  hairtestliig  of  grain.  (Haines  v. 
Snedigar,  110  Oal.  18,  23.) 

JUMCJIAL  SALES. 

Foreclosure  sales.  See  Mortgages,  Xin,  8, 
a. 

Execution  sales.    Eee  Executions,  IV. 

Refusal  of  purchaser  to  complete  sale.  See 
Partition,  15,  et  eeq. 

Caveat  emptor.    See  Partiltloo.,  18. 

Sales  under  power  in  will  are  not.  See  E^- 
latee  of  Deceased  Persons,  52. 

When  a  sale  is  made  under  a  power  given 
by  the  statute,  aU  the  requirements  of  such 
statute,  tK>  far  as  they  are  condltloitt  pre- 
cedent to  the  opemtlon  of  the  power  to  vest 
the  estate,  must  appear  to  have  been  com- 
piled witii.    (R»ld  V.  Bobrecftat,  102  Cal.  520  > 

Jtrr>GMBNT-ROLL. 
See  Appeals,  Vtl,  2. 

JCmiSDICTION. 

Deportments  of  superior  court,  cfflF^rtt  on. 
See  Oofirto. 
Asstgimneiiit  of  cause,  effect  on.  9e^  Ooooits. 


Transfer  of  cause  to  dlfTerent  departmeat, 
effect  of.    See  Courts. 

TraiQsfer  .to  different  department  kn  viola- 
tion of  rules,  effect  on.    See  Veoiue. 

Judicial  notice  of.    See  Judicial  Notice,  3. 

DJsqualification  of  Judges.    See  Judges. 

Mandamus  can  issue  to  run  out  of  county. 
See  Mandamus,  2. 

Srt:aitutory  Jurisdiction  is  limited  by  the 
terms  of  the  statute.    See  Oyrporations,  186. 

Excess  of.    See  Prohibition. 

Proof  of  service  of  summons  is  hot  neces- 
sary to.    See  Defaults,  5. 

Improper  Joinder  of  parties,  effect  on  Jurlfl- 
dictlon  of  court    See  Partnership,  21. 

t>efeat  In  bond,  effect  on  Jurtsdictian.  See 
Highways,  III. 

Ad  damnum  clause  is  test  6t.  See  Appeals, 
2. 

Superior  court,  JurlsdlctioKi  of  on  motion 
for  Judgment  against  sureties  In  amount  less 
tibfetn  thr^  hundred  dollaird.    See  Sheriffs,  9. 

Counitef^lalm,  amounit  of,  effect  on  Juris- 
diction.   See  dountercSaim,  1. 

Penalty  less  than  one  hundred  dollars.  Ju- 
risdiction of  superior  court  to  enforce.  See 
Mortgages,  78. 

Oounterclatfti,  amounit  of,  efPect  of.  See 
Oontracts  71 

Statute  of  imitations,  cfffect  of  on  Jurisdic- 
tion.   See  Statute  of  Limltatloti«,  2. 

Adjoummemt  of  boaid,  effect  of  on.  See 
Supervisors,  8. 

Expiration  of  time,  Jufd0dictkm  after.  See 
DefiaflUts,  16. 

Power  of  court  after  Judgment  entered. 
See  Findings,  92,  33. 

Irregularities  to  exercise  of  proper  Ju>rl0dlc- 
tlon.   6ee  Estates  of  Deceased  Persons,  41. 

Error  within  Juftdsdlotlon  not  reviewable 
on  certiorari.    See  Certiorari. 

Suit  to  determdne  life  estate  under  will. 
Jurisdlctlofn  of.    See  Ufe  Estates,  6. 

Bxcesn  of  review  on  oertlonirl.  See  Oertl- 
otajni. 

Crime,  Jurisdiction  over.  See  Criminal 
Law,  II. 

Want  of,  dismissal  of  appeal.  See  Appeals, 
X,  1. 

1.  The  Jurisdiction  does  not  exist  by  vir- 
tue of  the  mere  declaioQ  of  the  court  that  it 
has  Joilsdicrtiion,  but  the  presumption  of 
JurHsdiotioin  exMs,  because  the  court  is  au- 
thorized to  determine  the  question  of  Juris- 
diction in  the  same  mode  as  any  other  ques- 
tion of  fact  upon  which  its  Judgment  Is  to 
rest,  amd  its  decision  thereon  is  presumed  to 
have  been*  made  upon  evidence  sufficient  to 
siwtain  ¥ ;  and  ohis  presamption  does  not  de- 
pend upon  the  exJ^stence  of  any  record  of  the 
decision,  but  the  necessity  for  the  presump- 
tloin  arises  only  wfien  tlie  record  is  silent. 
(Estate  of  Eichhoff,  101  Cal.  600.) 

Presumption  in  favor  of.  See  Judgments, 
35,  36. 

Burden  of  proving  want  of.  See  Judg- 
ments, 36. 

Parol  evidence  to  supply  fact.  See  Parent 
and  Child,  8. 

2.  Faets  nec^iSBairy  to  show  that  a  court  or 
board  of  special  or  limited  power  has  acted 
wltiiln  fts  Jurisdiction  may  be  proven  by 
other  compcftent  evidence.  In  th^  absence  of 
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a  ETtutute  requiring  such  facts  <to  appear  in 
the  minutes,  or  otber  reconds  of  its  proceed- 
ings.   (Estate  of  Williams,  102  Oal.  70.) 

3.  Jurisdifcction  of  the  subject  matter  of  an 
action  canmot  be  conferred  by  consent  of  the 
parties.  (Yore  v.  Superior  Oourt,  108  Cel. 
431.) 

4.  If  a  defendant,  though  not  served  with 
process,  seeks  such  relilef  ait  the  hands  of  the 
oourt  ae  is  consistent  only  with  the  hypoth- 
esis that  the  court  has  jurisdiction  of  the 
cause  and  of  hJs  x>erson,  lie  thereby  submits 
himself  to  the  Jurisdiction  of  the  court,  and 
is  bound  by  Its  aetion  as  fully  as  if  he  had 
been  regularly  served  with  process.  (Ohllds 
V.  Lanterman,  103  Cal.  387.) 

Appeanmce  and  answer  confers  jurisdic- 
tion.   See  lusaMty,  37. 

Waiver  of  objection  to.  See  Guardian  and 
Ward,  8. 

5.  The  superior  court  has  od^nal  juidsdic- 
tion  of  the  subject  matter  of  an  aotlon  for 
damages  for  breach  of  a  contract  involviiig 
a  question  as  to  the  tixle  or  possession  of  real 
property,  aooid  the  fact  tliat  the  case  gained 
Ingress  to  the  court  by  appeal  from  the  judg- 
ment of  a  justice's  court  rendered  upon  the 
n^rlts  of  the  case  cannot  afPeot  the  ori'giiial 
jtirisdlotion  of  the  superior  court  to  hear  and 
determlobe  the  cause.  (Hact  v.  Oarnall-Hop- 
IdDS  Co..  101  Oal.  100.) 

6.  Although  the  superior  oourt  derifveB  its 
authority  from  the  oonstitution  It  te  con- 
trolled as  to  the  mode  of  its  action  by  the 
code,  and  the  leglslataie  may  reguJate  the 
mode  in  which  the  court  shall  exercise  its 
jurisdiction,  thougih  it  oanojot  circumscribe 
its  po^-ers.  (Burris  v.  Kennedy,  108  CaL 
331.) 

7.  In  this  sbarfae  the  superior  courts  are 
given  jurisdiction  by  tlw  constitution  of  all 
matters  of  probate,  in  like  manner  as  they 
are  given  jurisdiction  of  cases  at  law  and 
in  equity,  and  the  grant  of  jurisdiction  in 
regard  to  matters  of  probate  Js  part  of  the 
general  jurisdictiou  of  the  superiior  court. 
(Burris  V.  Kennedy,  106  Gal.  331.) 

8.  The  superior  court,  while  sitting  in  pro- 
bate, Is  not  a  statutory  tribunal,  and  does 
not  derive  its  power  from  the  act  of  the  legis- 
lature.   (Burris  V.  Kennedy,  108  Oal.  331.) 

Superior  court  has  ori^^inal  Jurisdiction  of 
questions  relating  to  realty.  See  Appeals, 
867. 

Jurisdiction  of  superior  court  under  stat- 
ute Is  limited  and  special,  w^en.  See  Banks 
and  Banking,  27. 

Superior  court  has  jurisdiction  to  compel 
executor  to  pay  debts,  when.    See  Wills,  59. 

Probate  court,  jurisdiction  of.  See  Probate 
Oourts. 

Probate  jurisdiction  Is  statutory.  See  Bo- 
tates  of  Deoisased  Persons,  67. 

Probate  court  has  no  jurisdiction  over  con- 
test over  insurance  policy.  See  Insurance, 
49. 

Probate  court,  jurisdiction  of,  to  make  par- 
tition.  Bee  Partition,  II. 

Justices,  jurisdiction  of.  See  Justices  of 
the  Peace. 

9.  The  court  has  no  power  to  determine 
as  to  the  rights  of  reservoir  claimants  not 


before  the  court.    (Quigley  v.  Gitlett,  101  Cal^ 
4«2.) 

10.  Where  a  special  jurisdiction  is  conferred 
upon  a  court  or  board  to  determine  specified 
oontroversies,  and  no  proTisIon  is  made  for 
a  review,  when  it  has  once  determdned  the 
matter  its  jurisdiction  is  exhausted,  and  it 
has  no  further  power  to  act,  except  that 
where  the  matter  is  still  sub  judice  the  tri- 
bunal may  reconsider  its  action,  but  when 
the  final  action  has  been  entered,  the  board 
Is  functus  officio.  (Belser  v.  Hoffsohneider, 
104  Cai.  466.) 

11.  The  rule  that  the  judgment  of  a  court 
Which  first  acquires  Jurisdiction  of  the  sub- 
ject matter  of  a  cause  of  action  and  of  the 
parties  'thereto,  will  preva&l  over  (tbe  judg- 
ment of  another  court  whose  jurisdlctioA 
was  subsequently  acquired,  rests  upon  com- 
ity and  the  necessity  of  am)idlng  a  conflict  in 
tbe  execution  of  judgments  rendered  by 
Iindependenit  courts  of  distinct  or  concurrent 
jurimlJction;  but  this  rule  has  no  application 
to  a  case  where  theactionsaxe  •brougb.t  in  tbs 
same  court  and  the  Judgments  are  rendered 
by  tbe  same  tribunal.  (Brown  v.  Oamx>bell, 
110  Gal.  644.) 

Appointment  of  receiver,  where  another 
court  has  appointed  one.    See  Receivers,  6. 

Concurrent,  to  recover  back  nKmey  paid 
under  mistake.    See  Mistake,  2. 

JURY  AND  JURORS. 
I.  Right  to  Trial  by  Jury  and  Waiver  of, 
II.  Summoning  and  Impaneling  Jury;  Certi- 
fying Lists  of  Jurors.   ^ 
III.  QuaHflcatione,  Challenge  or  Excuse  of 

JurocB. 
lY.  Oompensatlon  of. 
y.  Misconduct  of  Jury. 
VI.  Grand  Jury. 

Questions  of  law  and  flaet.  See  Questions 
of  Law  and  Fact, 

View  of  premises.  See  Criminal  Law,  X, 
4;  XI,  14,  c,  B. 

Instructions  to  jury.    See  Instrootions. 

Special  Issues,  submititlng  to  JU37.  See 
Pleading  and  Practice,  61,  et  seq. 

Verdict    See  Verdict. 

IXirecting  verdict.    See  Verdict,  1-3. 

I.  RAght  to  Trial  by  Jury  and  Waiver  of. 

Right  to  trial  by  jury.  -See  Criminal  Law,. 
X,  1. 

Petition  to  revoke  probate,  jury  trial  in. 
See  Wills,  48,  et  seq. 

Error  In  refusing  jury  •trial  reviewed  OD 
appeal  from  judgment.    See  App&bia,  214. 

Jury  trial  on  luosecutlon  for  yagrancy.  See 
Criminal  Law,  374. 

1.  The  detflendant  In  an  addon  of  assnmpsK 
Is  entitled  to  a  trial  by  jury,  unless  a  jury  is 
waived  in  .the  maimer  provided  by  section 
631  of  the  Code  of  CivU  Procedure;  and  there 
Is  no  waiver  of  a  jury  trial  by  ^the  defend- 
ant, by  reason  of  pos^;>oinement  of  ttie  trial, 
at  hilB  request,  prior  to  the  conxmjencement  of 
the  trial,  and  he  Is  entitled  to  a  jury  trial, 
if  demanded  before  the  trial  commences, 
provided  he  had  not  before  that  Hme  waived 
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it  by  written  eoneent  filed  wd<th  the  clerk,  or  II.  SummoolBg  and  Impaneling  Jury;  Oertl- 

by  oral  cooaeiit  entered  in  the  minutes.  (Far-  fylng  LMm  of  Jurors. 

weU  V.  Murray,  104  Oal.  464.)  8.  A  deputy  sheriff  is  mot  disqualified,  uo- 

2.  A  plaimtifl  is  not  entitled  to  a  Jury  trial  der  section  1064  of  the  Penal  Code,  from 
in  an  equitable  action  for  an  dnjunctloai  to  Bummoning  a  special  venire  of  jurymen  in  a 
i«Btradn  the  djyeraton  of  water  and  to  abate  trial  fof  murder  meixsily  because  he  believed 
a  dam  and  ditch  as  a  nuisance,  although  that  the  dei^endant  had  committed  the  homi- 
tbere  Js  joined  there wlbh  a  claim  for  dam-  clde,  if  he  had  >no  opinion  as  to  whether  or 
agee  suffered  In  consequ<ence  of  past  diver-  not  the  killing  was  justifiable,  there  being  no 
Acm  of  water.  (Ohurohill  v.  Baumanm,  104  real  contention  in  the  case  that  the  defend- 
Cal.  3G9.)  ant  did  not  do  the  ktUing.    (People  v.  Ryan, 

108  Cal.  581.) 

3.  In  an  action  to  foredlose  the  Hen  of  a  (v  -nrK.M^  -.^  <.  ^^44^^.  ^p  ^«„^.i,v«  4.k^  ^i- 
street  assessment  a  party  is  not  entitled  to  J\^^'  ^  a  matter  ^caution,  the  dta- 

aJurytoiaJ.    Sucb  acdonds  to  equity,  and  is  ^^S^^?^l  °^*J?  ^^^^^.«!5^^^^^^^ 

not^unded  upon  any  coatraotlna^  by,  or  ^^^^  ^^ro^^'^t'^^i^^         T. 

persoDal    liability   a^atost,   the    defendant.  ^^^^A^'^^lj^^^ 

iSantB.  Cruz  R.  P.  Oo.  v.  Bowie,  104  Cal.  court  to  appoint  an  elisor  to  summon  a  spe- 

oa«\                 X*.  *.  v^.    T.  x^i^irr  ^,  xv^  vy«w.  ^^^  ^lenirc  of  juirymen.    (People  v.  Young. 

^°^'^  108  Oal.  8.) 

4.  The  leglskiture  has  no  power  to  itake  lo.  The  juirors  summoned  on  a  special  ven- 
away  the  constitutional  righit  to  a  jury  itrial  ire  who  failed  to  answer  when  cajlled  do  not 
of  an  offense  agadnst  the  public  at  large,  cease  to  be  of  the  venire,  and  their  names 
which  falls  within  the  oommon-laiw  notion  may  be  plaiced  In  the  jury-box  upon  thedr 
ol  a  Clime  op  misdemeanor,  and  Is  embraced  subsequent  appearance.  (People  v.  Collins, 
in  the  cidnunal  code  of  the  state;  and  the  i05  Gal.  504.) 

coMtitutlxwMU  guamnteeof  the  right  to  a  trial  ^^  ^uere,  during  the  formation  of  a  jury 

^  I'^'ZJ'^  ^"i?^  ^^  ??^°^  "^"^^^JT^'  during  «ie  trial  of  a  criminal  cause,  one  of 

ed  by  the  nature  of  the  powers  vested  in  a  ^^  venire  men  failed  to  respond  to  hds  name 

munUMpal  corporation,  or  by  the  nature  of  ^^^n  called  by  the  clerk,  it  is  not  error  for 

!Il«  J^""  ?S^*l2.^^  wl^JT^^IJ^^^  the  court  to  refuse  to  delay  the  proceedings 

TOBrts.    {h.x  parte  Wong  Ifou  ling,  106  Lml.  ^^^^  ^^^  ^^^^^^  men  can  be  brought  Into 

^^^'^  court  by  attachment,  where  there  are  present 

5.  Tbe  guaranties  in  tiie  various  state  con-  more  thcui  enough  of  veniie  men  to  fill  the 
titutlo(ns  of  the  right  of  a  jury  trial  do  not  panel  of  Jurors.  (People  v.  CoHdns,  105  Gal. 
prohibit  the  legislature  from  providing  for  504.) 

summary    proceedings    without   a   jury  in  Impaneling  of  grand  jury.   See  post,  VI. 

caees  of  such  petty  offenses  as  are  enumer-  Challenge  to  the  panel.    See  post,  III. 

ated  In  Ehaglish  statutes  in  existence  at  the  12.  Whether  an  attachment  shall  issue  for 

time  of  the  seiparation  of  the  American  colo-  absent  Jurors  who  have  been  summoned  and 

x^ee  from  E>ngland,  or  in  cases  where  the  failed  to  respond  to  their  names  when  called 

offenses  are  iDtrinaloally  of  the  same  nature  by  the  clerk  is  within  the  discretion  of  the 

and  degree  as  those  mentioned  in  suKSh  Bng-  oourt;  and  the  defendant  has  no  absolute 

Hah  statutes.    {Esl  parte  Wong  You  Ting,  106  right  under  the  law  to  have  the  flx«t  juror 

GaL  296.)  called  present  to  be  examined  before  he  is 

Summary  tidal  without  jury  on  charge  of  required  to  proceed.    (Peoi^  v.  OolUns,  105^ 

vagrancy.    See  Grlmina*  x^w,  X,  1.  OaJ.  504.) 

Summer  trial  without  jury  In  petty  of-  13.  a  defendant  accused  of  crime  has  the 

fenses.    See  Griminal  Law,  X,  1.  right  to  have  In  the  jury-box,  before  the  im- 

6.  Where  a  defendant  accused  of  the  of-  Pa-n^l'Jng  a  jury  begins,  all  the  names  of  the 
f^nse  of  practicing  medicine  without  having  Ji^Tora  from  which  are  to  be  drawn  the  jury 
procured  a  certificate  from  the  board  of  ex-  ^y  which  he  is  to  be  tried.  (People  v.  Ed- 
aminers,  as  required  by  the  act  reguflating  wards*  101  Gal.  643.) 

the  praotioe  of  medicine,  demanded  a  trial  ^^'  Where  a  jury  has  been  partially  Impan- 

by  jury  in  the  podlce  court,  and  the  police  ^^^   whUe  another  judtt   was  engaged   in 

^udge  denied  his  demand  and  proceeded  to  <i«Ul>e5nating  upon  dts  verdict,  which  is  dis- 

try  and  convict  him  without  a  jury,  he  is  <*»rged  before  the  Impanelment  of  the  new 

entitled  to  be  dischaorged  from  custody  under  J^^  ^^  complete,  <it  becomes  the  duty  of  the 

such  a  conviction  tipon  a  writ  of  habeas  cor-  ^^^^^  ^o  restore  their  names  to  the  jury-box, 

pus.    (Bx  pairte  Wong  You  Ttog,  106  Gal.  *^  when  the  attention  of  the  court  is  drawn 

^9Q,)  to  the  fact  it  should  grant  the  motion  of  the 

defendant  to  discharge  those  jurors   who 

7.  A  jury  trial  may  be  waived  In  any  dvU  had  already  been  sworn,  and  to  impanel  the 
ease  and  in  all  crimdnal  oases  iM>t  amounting  jury  anew,  and  its  failure  to  do  so  is  a  pn^jn- 
to  a  felony;  and  In  any  ease  In  wihich  a  jury  dldal  error.    (People  v.  Bdwajrds,  101  CM. 
trial  may  be  waived,  and  In  which  a  jury  543.) 

trial  is  not  a  necessary  constituent  part  of  the  15.  An  irregularity  In  the  Impaneling  of  a 
court,  the  refusal  of  the  court  to  allow  a  ^ury  jury  upon  a  criminal  trial  is  waived  bv  fail- 
Is  mere  error,  and  cannot  be  reviewed  upon  Qpe  of  'the  defendant  to  object  thereto,  al- 
habeas  corpus.  (In  re  Fife,  110  Gal.  8.)  though  it  would  have  been  sufficient  rpfl«on 
Waiver  of  jury  trial,  what  Is  not.  See  for  reversal  if  done  agadnst  the  objection  of 
Wills,  49.  defendant.    (People  v.  Johnson,  104  CJal.  418.> 
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16.  Where  the  oaanty  clerk  and  tbe  dierk  right,  within  the  limits  fixed  by  the  legiflla- 
of  the  boaid  of  fiapenrlsors  aro  the  saoue,  the  tare.  (People  v.  Edw&rds,  101  Gal.  643.) 
flact  that  the  list  of  Ixial  juroro,  as  pro-  23.  It  is  proper  practice  to  ^SAve  twelT« 
Tided  in  section  206  of  the  Code  of  Civil  Pro-  Jurors  In  the  box  before  requiring  the  parties 
cedure,  ^Yas  not  certified  when  filed  with  to  exercise  their  peremptory  cUsllengeci,  and 
the  county  clerk,  \e  not  ground  for  a  chal-  then  to  call  another  juror  wbenever  a  per- 
lenge  to  the  pa^el,  Lt  appearing  that  the  list  emptory  challenge  ehaJJ  have  been  exercised; 
Off  trial  Jurors  was  regularly  drawn  under  and  then  the  paitlee  are  to  chlallenge  alter- 
the  order  of  the  court,  and  the  county  clerk  nately,  and  if  one  of  them  does  not  exercise 
teatified  as  to  the  idenitlty  of  the  Hat  at  the  hie  right  of  challenge  in  his  turn,  after  the 
time  of  the  challenge,  and  that  be  was  then  other  party  has  expressed  hJa  aatiflfactlon 
and  there  ready  to  attach  to  the  list  the  cer-  with  the  full  panel,  he  cannot  afterward  be 
tificate  required  by  the  statute.  (People  v.  allowed  another  peremptory  challenge. 
Young,  108  Cal.  8.)  (Vance  v.  Rlchardsoin,  110  Oal.  414.) 

17.  If  there  were  the  sligihtest  doubt  as  Peremptory  cftiaUenges,  number  Oif  in  proee- 
to  the  identity  of  an  uncertified  list  of  Jurors  cution  for  rape.    See  Oniminal  Law,  344. 

the  entire  panel  should  be  set  aside.  (People  24.  The  fact  tha/t  the  names  of  two  of  the 

y.  Young,  108  Oal.  8.)  ttlal  Jurors  sun^moned  upon  the  panel  were 

•not  found  upon  the  assessment-roll  for  the 

^     ,         .          ^,    „                „              ^  preceding  year,  and  were  excused  by  the 

III.  QuaMflcatloos,  ChaUenge  cm-  Excuse  of  court  for  thaA  cause,  does  not  invalidate  the 

Jurors.  panel  or  afTord  girdund  for  a  challenge  to  4iie 

Rulings  on  challenges  to  Jurons,  reri«w  of .  panel.    (People  v.  Young,  108  OaL  8.) 

See  Appeals,  XI,  6.  ,25.  The  only  ground  of  cftmllenge  to  the 

Challenge  for  actual  blaa,  review  on  appeal,  p^^el  of  a  Jury  summoned  by  spe*^  venire 

See  Appeals,  230.  Is  "l^n^  ^yf  the  officer  wJio  vummooed  them," 

18.  Where  a  Juror,  upon  a  criminal  trial  in  as  i>rovided  In  eeotion  1064  of  the  Pevial  Oode, 
San  Bernarddno  county,  was  challenged  on  and  a  challenge  of  such  iNinel  on  the  ground 
the  ground  that  he  was  not  a  resident  of  that  they  are  nonresideiats  of  (the  county  is 
that  county,  but  oi  the  new  county  of  River-  not  admissible,  amd  the  court  is  Hot  Ixmnd 
side,  the  challenge  is  property  overruled  to  try  an  issue  of  fact  thereon  because  the 
where  it  appears  that  «the  trial  took  place  district  attorney  states  that  the  prosecution 
three  days  before  the  returns  of  the  ejection  denies  the  challenge.  (People  v.  Wallace,  101 
were  declared  by  which  the  county  of  RlVer-  Cal.  281.) 

side  came  into  existence.    (Peot)le  v.  Wai-  26.  On  the  trial  of  a   challenge  to   the 

lace,  101  Cal.  281.)  panel,  on  account  of  the  Was  of  the  officer 

19.  A  Juror,  wiho  testifies  on  his  examlina-  who  sumnvoned  them,  it  is  not  Improper, 
tion  that  he  had  formed  and  still  has  the  under  section  1076  of  tiie  Pienal  Oode,  to  ask 
opinion  that  the  defendant  was  not  guilty,  such  officer  w<hether,  if  he  were  Impaneled 
that  such  ofplnion  was  not  based  upon  public  and  sworn  as  a  Juror  to  try  the  case,  he 
rumor,  common  notoriety,  nor  statements  of  eouM  and  would  give  the  defendant  a  fair 
m^i^^'^papers,  and  that  it  would  require  oon-  and  impartial  trial,  notwithstanding  snob 
siderable  eviidence  to  change  dt,  although  he  ofilcer  did  not  base  his  opinion  upon  public 
would  try  to  act  fairly  and  Impartially  in  rumor  or  newspaper  statements.  (People  v. 
the  case,  and  thought  he  could  do  so,  may  be  Ryan,  108  Cal.  581.) 

cb^alleuffed    by   the   prosecution    for  cause.  Ruling  on  challenge  <to  panel,  not  reviewed 

(People  V.  Fultz,  100  Cal.  258.)  on  app^,  when.    See  Appeals,  229. 

20.  Upon  a  trial  for  murder,  where  one  of  Failure  to  certify  list  Is  not  ground  of 
the  Jurors,  upon  examination  by  the  prosecu-  challenge  to  panel.    See  ante,  16. 

tion,  testified  that  he  had  cotoscientious  27.  Where  no  defense  based  on  fnaenlty 
scruples  against  the  infliction  of  the  death  was  made  or  contemplated,  the  challenge  of 
penalty,  and  a  challenge  on  behalf  of  the  a  Juror  upon  <ttie  ground  that  he  did  not  be- 
people  has  been  allowed  on  that  ground,  the  lleve  in  the  plea  of  Insanity  Is  properly  de- 
court  does  not  abuse  Its  discretion  in  rofue-  nied.  (People  v.  Collins,  105  Oal.  504.) 
Ing  the  request  of  counsel  for  gie  defense  to  28.  Where  the  examination  of  Jurors  upon 
further  examine  the  Juror.  (People  v.  (3ol-  ^  challenge  for  actual  bias  discloses  the  fact 
lins,  105  Cal.  504.)  that,  so  far  as  any  of  them  hajd  formed  an 

21.  Where  a  defendant  accused  of  crime  Is  opinion  as  to  the  guilt  of  the  defendant,  such 
not  represented  by  counsel,  and  the  record  opinion  was  based  upon  newspax)er  state- 
•does  not  show  that  he  exercised  the  rigiht  of  ments,  which  would  not  prevent  them  firom 
ohallenge,  it  is  prejudicial  error  for  the  court  acting  fairly  and  impartially  as  Jurors,  the 
not  to  inform  him  before  a  Juror  is  called  cliaUenges  are  property  disallowed.  (People 
that  if  he  intends  to  challenge  an  individual  v.  Collins,  106  Oal.  504.) 

Juror  he  must  do  so  when  the  Juror  appears,  20.  A  Juwr  may  for  cause  be  excused  by 

and  before  he  is  sworn.    (People  v.  Moore,  the  court  after  having  been  once  Biccepted, 

195  ^^*  ^^'^  ft^<^  ^^  criminal  cases  the  court  amy  for 

Failure  to  Instruct  as  to  right  of  cfhalleoge,  cause  permit  a  peremptory  challenge  to  be 

reversal  for.    See  Appeals,  101.  taken  after  the  Juror  4s  sworn,  and  before 

22.  The  right  of  peremptory  challenge  Is  the  Jury  Is  completed,  and  the  faJlnre  of 
-one  of  the  chief  safeguards  of  a  defendant  counsel  for  defendant  to  show  cause,  or  to 
against  an  unjust  conTlctton,  and  courts  request  the  privilege  of  further  questioning 
•ought  to  permit  the  freest  exercise  of  th?s  or  challenging  Jurora  already  accepted,  is  a 
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w«UYer  on  belialt  of  tbe  defeadant  of  his 
right  so  to  do.  (People  y.  Word,  105  Cai. 
335.) 

Jurons  are  not  entitled  <to  compenaation 
during  time  tliey  aire  excused.    See  i^obU  IV. 


be  granted  for  mrisconduct  of  the  jury  in 
readtng  the  article.  (People  v.  Stokee,  103 
C^.  193.) 

Reading  of  newspaper  by  Juror.    See  New 
Trial,  5. 


36.  Where  there  is  no  competent  evidence 

IV.  OHnpensation  of.  before  the  court  'teudiug  to  show  that  the 

Jury  fees,    payment  of    on   nonsuit.    See  Ju>7  bad  been  guilty  of  mlscondu^^^ 

XomBuitTlO    ^^    ^^    ^^     *^      u«wu*i..    o*^  In  rebuttaioif  the  misconduct  IS  noit  required, 

''  or.    r„i!       ^   ^  I      xu  ^     ^  «^°^  a^y  incompetent  eFideaoe  In  rebuttal 

30.  The  court  may  areqi^re  the  party  de-  tdieieof  can  be  productive  of  no  harm.    (Peo- 

manding  a  Jury  to  deposit  the  fees  for  the  p^e  y.  Azoff,  105  -Gal.  632.) 

jury,  In  a<xM)(rdance  with  a  rule  of  the  ooun. 


(Bank  of  Lassen  County  v.  Sherer,  106  Cal. 
513.) 
31.  Under  the  act  of  1871-72,  page  188,  trial 


37.  After  the  jury  have  retired  to  deliber- 
ate upon  'their  verdiiet,  uiey  must  be  kept 
together;  and  the  court  has  no  power  to 
permit  their  separation,  nor  can  the  consent 


jurors  are  entltied  to  per  diem  compensation  *T  ^1  ^"^"  ^v^  ^«  *,««  ^„«««i        ^^    .. 

inly  when  they  aie  liuttendance  upon  tiie  l^I^lf/^^jl^^L^^^ 

coiit.  and  are  not  entitled  to  any  compensa-  ^V^^^  o^  ^^^^  ^^.^^^.  ^?  T^""^?*  ^^^ 

Son  dM^  tL  timr^wh^  ^ev  are  excused  ®^J^«««  provisions  of  the  statute;  but  such 

b?  the^rt  from  ^ItteTdcm^     aa^bs  v  reparation  is  not  ground  for  a  motion  to 

?niioH  i^f^j  qis^  (JacoDs  v.  da^harge  the  defendant,  thought  It  is  of 

Z?^  \^..^    .  .1  i*9elf»  «^^  without  any  showing  of  Impropei- 

32.  Jurors   are   entitied   to  compensation  conduct  on  the  part  of  the  jury  or  any  of 

from  the  county  for  attendance,  in  a  crim-  th^m,  during  their  separation,  a  sufflcdent 


Inal  ease  in  whJ<3h  they  are  impaneled,  for 
every  day  of  actual  attendance  upon  the 
court;  but  they  are  not  entitied  to  the  per 
diem  during  any  period  for  which  the  trial 
is  sruspeiMled,  owing  to  the  sickness  of  jurors, 


ground  for  giuatlng  a  new  trial,    u'eople  v. 
Hawley,  111  Oal.  78.) 

38.  The  affidavit  of  a  juror  cannot  be  re- 
ceived to  impeach  the  verdict,  except  in  the 


or  other  cause,  during  which  they  are  ex-    single  case  of  a  resort  to  the  determination 
cused  from  attendance  upon  the  court,  with    ^t  ^^^^^'^^^'^  ^^^  ^^  ^  ^^*  admissible  to  prove 


the  opportunity  ito  be  engaged  In  their  or 
denary  avocations.  (Mason  v.  Culbert,  108 
Cal.  247.) 

3^J.  The  per  diem  provided  by  statute  for 
the  attendance  of  a  Juror  upon  the  court  is 
oot  dmtended  to  be  in  the  nature  of  a  salary, 
o^  as  wages  for  tryi^^g  the  cause,  but  rather 
as  a  compensation  for  the  time  during  which 


that  the  jury  were  guilty  of  misconduct  by 
reading  'newspaper  reports  of  the  trial,  either 
by  the  affidavit  of  a  juiior,  or  by  the  affi- 
davits of  other  parties  as  to  statements  made 
by  the  jurors.    (People  v.  Azoff ,  105  CJal.  632.) 

39.  Affidavits  of  jurors  may  be  used  to 
disprove  or  explain  alleged  misconduct,  but 
caionot,  aidmitting  the  misconduct,  be  used 


he  is  withdrawal  from  his  ordinary  avocajtion,    to  show  that  the  verdict  was  not  Influenced 
and   in  actual  aittendamce  upon  the  court,    thereby.    (People  v.  Azio%  105  Cal.  632.) 
(Mason  v.  Gcdibert,  108  Cal.  247.) 

VI.  Grand  Jury. 

Presentment  by  grand  jury.    See  Criminal 
Taw,  VI I. 


V.  Misconduct  of  Jury. 

Miisoonduct  of  jury  as  ground  for  new  trial. 
See  New  Trial,  II,  1. 

Intoxicating  Hqnors,  use  of  by  jurors.  See 
New  Trial,  6,  7. 

34.  Where,  upon  a  motion  for  a  new 
trial  in  a  criminal  case.  It  is  shown  by  the 
evildence  of  the  officer  in  chaxge  of  the  jury 
that  the  jurors,  after  retiring  to  deUberate 
apon  their  vendlct,  read  an  article  dn  a  local 
newspaper  cooraindng  a  report  of  'the  evi- 
deoee  In  the  case,  including  certain  evidesice 
which  the  court  had  ruled  to  be  insidmissl- 
ble,  and  also  contaMng  Intimations  that  two 
of  the  jurors  hojd  been  corrupted,  and  no  con- 
trary showing  is  made  by  affldsivlts  of  the 
jurora,  or  otherwise,  a  new  trial  should  be 
granted.    (People  v.  Stokes,  108  Cal.  193.) 

35.  The  readlBifg  by  'the  jurors  in  a  criminal 
case  of  a  newspaper  article  ^published  during 
the  •pendenicy  of  the  trial,  which  states  that 
"It  is  currentiy  reiKkrted  on  the  streets  that 
the  jury  wHl  fail  to  bring  In  a  vcfrdict,  and 
thUt  two  men  will  hang  the  jury;  it  is  also 
believed  <that  the  two  men  are  known,  and 
that  the  whereabouts  of  'Colonel  Mazuma' 
are  also  known,''  will  be  presumed  to  have 
mfluenced  the  jurors,  and  a  new  trial  should 


40.  Where  in  the  drawing  and  impaneling 
of  a  grand  jury  out  of  thirty  names  drawn 
from  the  jury-box,  after  the  excusing  of 
tho9e  who  offered  satisfactory  excuses,  and 
the  challenging  of  those  who  are  shown  by 
the  evidence  to  be  incompetent  to  serve  a's 
jurors,  nJtneiteen  names,  ore  not  left,  it  is 
disoretfonary  for  the  court  either  to  draw 
other  names  from  the  grand  jury  box  and 
Issue  summons,  or  to  Issue  a  venire  to  the 
sheriff  to  summon  additional  persons  to  com- 
plete the  panel,  and  there  is  no  a;buse  of  dis- 
cretion dn  causing  sufficient  persons  to  be 
summoned  by  spedad  venire  to  complete  th\' 
grand  jury.  (People  v.  Leonard,  106  Oal. 
302.) 

41.  The  fajcit  that  a  grand  jury  was  organ- 
ized In  NovemJber,  1893,  and  found  an  Indict- 
ment against  the  defendant  in  January. 
1894,  does  not  i^ender  the  indictment  Invalid 
where  it  does  not  appear  that  the  jurors  for 
1894  had  been  selected  and  returned  at  the 
date  of  the  finding  of  the  Indictment,  and 
the  Jurj'  of  1893  wea>e  properiy  continu-^  un- 
til other  jurors  were  selected  and  returned 
In  1894.    (People  v.  Deonard,  106  CaJ.  302.) 
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JUSTICES  OF  THE  PEACE.  other  peraon.    (Hart  v.  GftHMOl-Hopkiiis  Co., 

Appeals  from.    See  Appeals.  XIII.  ^^  ^^'  132.) 

Feee  of  justlee,  appeUant  must  pay.    See  7.  Where  a  demurrer  Is  filed  to  a  com- 

Appeals,  360.  ptadiDft  in  a  justice's  court,  and  a  day  for  the 

SummoDS    in   Justice's   ooort.    See    Sum-  hearing  thereof  la  fixed  by  the  Justice,  and 

mons,  I.  nolAoe  of  the  faot  is  sexred  upon  the  defend- 

Default  in  time  for  eettlng  aside,  jurisdic-  ant,  as  nequired  by  eeottoo  850  of  the  CW>de 

tion  after.    See  Defaults,  16.  of  CiyJl  Procedure,  the  court  has  Jurisdic- 

ProvlBions  TOltttincf  to  justices  In  cities  ifkm,  uooder  section  868  and  872  of  such  code, 

are  flx>t  special  provisions.    See  Summoios,  2.  upon  the  failure  of  the  defendant  «x>  appear 

Ad  daminum  clause  is  test  of  Jurisdictiioin.  at  the  hearing,  to  overrule  .the  demurrer  and 

See  Api»ealB»  2.  require  the  defendant  to  answer  at  once,  and 

1    rpK^  ^m^  «#  4tiAM^  ^t  +Ka  thomaa  Ia  «  ''P®^  *  failuTe  SO  to  ausweT  to  render  Jndg- 

1.  The  office  of  Juattce  of  the  ^ace J«  *  SSt  by  default  in  faivor  of  ithe  plainSff. 
creation  of  the  constituitloiii,  and  can  not  be  ^rzi-,^  Jrwi^w^  rv^vll  iao  rSa   S«  ^ 
croated  by  any  city  charter,  and  such  offl-  (Stewart  t.  Justices  Court.  109  Oaa.  616.) 

cer  is  elected  at  a  general  state  election,  and  8.  An  answer  that  the  defendant  is  in- 

qualifieis  under  the  general  law  of  .the  state  formed  and  belieyes  that  the  plaintiff  claims 

(People  ex  rel.  Wood  v.  Sands,  102  Cal.  12.)  thait  the  lands  wetre  not  Taeant  goyerDment 

2.  The  power  to  appoint  a  Justice  of  the  ^^'  but  that  they  were  in  the  Poesewion 
p^^ceof^hT^^^^d  to  fiU  a  vacancy  of  some  other  person,  and  that  defendant 

^vested  til  tlS^  board  of  supervisors  of  the  ^"^  ^tLr^^^'^l' ^^^m^A^!^  JS'"'^ 

county  of  Alameda,  under  section  111   of  .J^SS^  J^S?^^,^«^*^ 

the  Oide  of  Civil  Procedure,  and  not  in  the  S^Sr^ISJl^^  ^K^  SSf?^S^i«f 

mayor  of  the  city  under  section  208  of  the  rfi^SSS^'nf^i^^SS^  l^^JSLJi^^ 

Starter  of  Oakland.    (People  ex  reL  Wood  v.  S^SfJf^i  ^rfl>^^^ 

SiuMla.  102  OaiL  12  >  uifvoirvea,  but  only  that  It  may  become  in- 

cauoB,  ±u*  wi-      ./                              volved  upon  tlie  happening  of  certain  contJn- 

3.  «J^«»t  be  Pr«iumed  the  contrary  not  ^  ^^^^   ^^^            ^^^^  ^  ^^ 

appeai^g,  that  the  filling  <rfj«J»fotoB  in  (^j^  ^  Camall-Hopklns  Co.,  103  Cal.  132.) 

dty  offices  by  :the  mayor,  provided  for  in  ^  ^   „               „^      ,  ^^         *      ^     ,     ^     ' 

section  203  of  the  charter  of  the  dty  of  Oak-  »•  However  liberal  the  rules  of  pleading 

land,  was  not  intended  to  Include  the  filling  may  be  in  a  justice's  court,  the  complaint 

of  a  vacancy  in  the  office  of  justice  of  the  must  state  the  cause  of  action  relied  upon, 

peace  for  the  dty.    (People  ex  pel.  Wood    v.  ^n^d  in  that,  as  bi  every  court,  the  allega- 

Sands  102  Cal.  12.)  tions  and  proote  must  correepond,  and  the 

M   „,',      ^      x_  ^ *    A  ^4.  >v*  iQoi  JTidgmenit  must  be  upon  the  demand  and 

4.  The  Ooujty  <^^^;^^,^<^,^  <> VfSi  within  the  pleadings.  (Terry  v.  Superior 
does  not  impliedly  repeal  section  111  of  the  cinnrrt  no  r&.i  rk^  ^^ 
Code  of  Civil  Procedure,  which  ancludes  all  ,"^  ""  ,'  ,  ^  ^  ^  ^ 
justices  of  the  peace,  both  of  dfttes  and  of  I?-  Where  Uie  pteadangs  do  not  efliow  upon 
towaahlps,  and  confers  upon  the  board  of  ^'^^  _^,  *l»t  the  title  or  posses^  of 
supervisors  of  the  county  the  power  to  fill  PJ^.^  «  ^"^^^SP^^yL,  Involved,  but  only 
vacandes  to  that  office.  (People  ex  reL  Wood  ^^  it  may  contingently  become  Involved, 
V  Sands  102  Cal  12.)  *^   justice  of  the  peace   has  jurdsdictioa 

'      ' .             _          ,_^   ,     ^.  to  try  the  «tu«e  and  to  render  a  final  judg- 

5.  Where  an  action  was  brought  In  the  ment,  unless  it  appeals  that  the  predicted 
justice's  court  .to  recover  5^™«««,w»  *  contingent  events  actually  occur  on  the  faial. 
breach  of  contract  to  locate'  the  plaintiff  ^n^  j^  ^^i^^  ^^^^  during  the  .trial,  Jt  is  the 
on  oertafln  vacant  government  land,  and  the  ^^  ^  ^jj^  justice  to  decline  to  hear  evl- 
defendant  in  Its  answer  alleged  that  it  did  ^en^e  .touching  the  question  of  possession, 
"locate"  the  plaintiff  on  vacant  govermment  gmd  to  certify  the  case  to  the  superior  court, 
land  as  agreed,  and  that  no  <>Wmw  person  had  (BDart  v.  Camall-Hopkins  Co.,  103  Cal.  132.) 
any  valid  claim  thereto,  and  that  to  oonse-  4,1.  i^i  ^  ^  u  «>- 
quence  thereof  the  determination  of  the  ac-  ^^_yi°^  *^®  pleadings  do  not  show  that 
tion  would  necessarily  Involve  the  question  tJhe  right  of  possession  of  real  property  was 
of  mtle  and  possession  of  real  property,  a  ^f  ^^^^^?}^  !^^^^^  In  the  jus- 
motion  in  the  supreme  court  to  dismiss  an  tice  s  court,  If  It  did  in  fart  become  tovolved, 
appeal  from  a  judgment  rendered  to  the  a»d  the  justice  s  court  refused  to  determtoe 
superior  court,  on  the  ground  that  the  jub-  '^  ca^.  t^  o^y  "^^^y  to  f  ring  tiie  case 
tice's  court  (had  jurisdiction  of  the  action,  before  the  appellate  court  Is  by  a  statement 
and  the  judgment  of  the  superior  court  was  ^'^^^PPJ^.^*^*^^  *^  ®^J5^  976  of  the 
final,  will  be  denied.  (Hart  v.  Oamall-Hop.  S^«  «^  S*^.!J*lS??^n /^'^  ^-  CarnaU- 
klns  Co.,  101  Cal.  160.)  Hopktas  Co.,  108  Cal.  132.) 

6.  A   compkutot  to  the  Justice's   court  to  TTTomTwrri  a  mrrkKr 
recover  the  sum   of  one   hundred  dollars,  JU»iiJri</AiiUK. 

paid  upon  a  contract  bo  locate  the  plaintiff  Trespass,  justification  of.    See  Trespass,  I. 

on  certato  government  land,  not  to  exceed  Burden  of  proof  of.    See  Slander,  0. 

one  hundred  and  sixty  acres,  allowed  by  the  Arrest,  what  justifies.    See  (MmiDal  Law, 

homestead  law,  for  failure  of  the  defendant  16. 

to  fulfill  the  contract,  does  not  necessarily  Sheriff,  justlflcatlon  by.    See  Sheriff. 

Involve  the  title  or  posHessIon  of  real  prop-  Seizure  by  sheriff,  jvustlfication  of.      See 

erty,-  and  could  only  Involve  it  upon  evidence  Attachments,  12. 

showing  a  question  as  to  whether  the  land  Sureties,  justification  of.    See  Appeals,  VI, 

po4nt<ed  out  was  in  the  possession  of  some  8;   Suretyship,  2. 
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'Saretiee  on  appeal  bocids,  Justification  of. 
Bee  AppeaJs,  81,  et  eeq. 

KINDBRGABTBN. 

See  SohoolB,  lY. 

Power  to  establish  in  San  Jose.    See  San 

Jose. 

KINGS  COUNTY. 

Aot  providing  for  collection  of  taxes,  in- 
Talldity.    See  OonsUtutional  Law,  16. 

1.  Under  seotdoo  16  of  tbe  act  of  May  29, 
1888,  oeating  KtngB  county,  it  is  m&de  the 
4uty  of  tbe  tax  oolleetor  of  Tulare  comity, 
upon  demand  of  the  tax  collector  of  Kings 
county,  to  furnish,  assign,  and  transfer  to 
tibe  latter  a  oompkite  Idst  of  all  unrpaid  taxes 
mmoBocA  and  levied  dmlDtg  the  ydair  1892, 
on  property  wlthdn  the  boundarlefl  of  Kings 
county*  and,  upon  hte  refusal  to  comply  with 
snoh  demand,  he  may  be  compelled  by  man- 
dtamiis  to  furnish  tbe  list  (KJngs  Ooumity  t. 
JafaiOBoai,  104  GaL  198.) 

2.  Under  that  act,  after  such  a  demand 
Jiias  been  made  by  tbe  tax  ooUecftor  of  Kings 
county,  it  is  not  tbe  duty  of  tbe  tax  collector 
of  Ti^Eure  county  to  collect  any  of  the  un- 
paid taxes  sosoosod  and  leivted  during  tbe 
year  1892,  on  property  within  tbe  boundaries 
of  KAngs  county,  and  if  be  does  so,  be  can- 
not be  compelled  by  mandamue  to  deUyer 
tbe  moneys  so  coiQeoted  to  the  tax  ooUector 
of  Kings  county.  In  such  case  tbe  remedy 
of  Kings  county  Is  by  an  action  for  money 
bad  and  reoeived.  (Swings  County  t.  John- 
son, 104  Gal.  198.) 

KNGWLBDGB. 

See  Notice. 
Agent,  knowledge  of.     See  Agency,  lY. 

KNGWLBDGB  OF  CGURT. 
Bee  Judicial  Notice. 

LABOBBRS. 

See  Master  and  Servant;  Mechanics'  Liena 
Lien  of.    See  Liens,  2,  3. 

LACHBS. 

See  BesotaBkm  of  Oontracts,  II;  Specific  Per- 

f  onnance,  2. 

Bxoneratl0n  of  surety  by.  See  Surertyehdp, 
IL 

Negligence.    See  Negligence. 

Barring  right  to  vacate  judgment.  Sec 
Jndgmsnts,  61. 

LAGUNA  SURVEY.    . 

Str^setB  marked  in  map  of  are  dedicated  to 
public  use.    See  Dedicatioin,  15. 

LANDLGBD  AND  TENANT. 

I.  Lease,    Execution  of;   Joint  Leases. 

II.  GiTing  Possession  to  Tenant. 

m.  Duty  to  Repair;  Injuries  from  Danger 
ous  Premises. 

JV.  Rent  or  Royalty  in  Lease. 

y.  Covenants. 


VI.  Transfer  of  Title, 
yil.  Renewal  of  Lease;  Option  to  Purchase. 

Croppers.    See  Croppers. 

Removal  of  tenant.  See  Forcible  Entry 
and  Unlawful  Detainer. 

Fixtuares.    See  Fixtures,  1. 

Ejection  of  tenant  on  writ  against  bund- 
lord,  effect  on  of  reversal.    See  Appeals,  351. 

Landlord  to  not  liable  for  ddveniion  by  ten- 
ant, when.    See  Watercourses,  98. 

Estoppel  of  lessee  to  deny  lessor's  title. 
See  Foroible  Entry  and  Unlawful  Detainer,  8. 

I.  Lease,  Execution  of;  Joint  Lease. 

Lease  xrnder  yerbal  ajutbortty  for  over  a 
year  is  void.    See  Agency,  10. 

Covenants  in  lease.    See  post,  V. 

Owner  accepting  lease,  effect  of.  See  Ad- 
venBe  Possession,  8. 

1.  Where  the  signing  of  tbe  lease  was  ad- 
mitted by  tbe  defendants  in  their  answer, 
and  their  ^gnatures  to  tbe  instrument  when 
it  was  offered  in  evidence  were  not  disputed, 
and  tbe  issue  bef  oie  the  jury  was  whether 
the  signing  was  voluntary,  or  had  been  in- 
ditoed  by  fraud,  an  expression  in  tbe  cbaive 
to  tbe  Jury  that  the  execution  of  the  lease 
was  admitted,  oould  not  have  masQed  the  Jury 
where  it  appears  that  the  tasues  as  to  tbe 
execution  of  the  lease  and  as  to  whether  there 
was  any  frand  practiced,  were  fairly  and 
fully  presented  to  tbe  Jury  by  the  court. 
(Kniowles  v.  Muirphy,  107  Cal.  107.) 

2.  Where  the  fact  Is  unddspnted  tha;t  the 
lessees  paid  money  to  tbe  lessor,  and  took 
PBoeipitB  from  him,  in  which  the  money  was 
stated  to  have  <been  ^paid  as  rent,  such  pay- 
ments must  be  presumed  to  have  been  made 
under  'the  lease.  (Knowiles  v.  Murphy,  107 
Oal.  107.) 

8.  A  Joint  lease  may  be  made  by  adJodnJng 
owners  severally  owning  a  definite  part  of 
a  mine  consistloig  of  a  deposit  of  bituminous 
rock  and  asphaltum,  with  tbe  right  of  way 
thereto,  and  the  right  to  construiot  such 
buUdlngs  on  the  land  as  is  necessary  to 
carry  on  tbe  work  of  minJrng,  and  may  re- 
serve a  Toyalty  as  lent  to  be  paid  Jointly  to 
tbe  leesoiB  upon  each  ton  of  bituminous  rock 
and  Mquid  asphaltum  mined;  and  each 
lessor  is  entitled  to  share  equally  in  the 
royalty  thus  reserved,  regairdless  of  what 
portion  of  the  mine  the  rock  is  taken  from. 
(HIgglns  V.  Califiomia  etc.  Co.,  109  Oal.  804.) 

4.  Where  one  of  the  lessois  who  made  the 
Joint  lease  conveyed  her  separate  part  of 
tbe  demised  piremises  to  the  lessee,  the  effect 
of  such  conveyance  is  to  merge  her  interest 
In  'the  leasehold  term  In  the  estate  granted, 
and  to  extinguish  pro  tanto  the  covenant 
of  the  lessee  to  pay  rent,  with  like  effect  as 
if  tbe  lesBora  had  been  tenants  in  common: 
yet  the  other  lessor  would  thereaflter  be 
entiltled  to  receive  from  the  lessee  a  portion 
of  the  royalty  proportionate  to  the  compar- 
ative value  of  his  part  of  the  demised  prem- 
ises. And  such  value  will  be  presumed  .to  be 
one-half  of  tbe  royalty  where  the  royalty 
was  before  equally  divided  between  the 
lessors,  and  he  will  be  entitled  to  demand 
his   proper  share   of  the  royalty   per  ton, 
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though  the  mining  is  done  exeluaiyely  in  .the  the  conduct  at  tbe  work,  and  ks  liable  for 

land  conveyed  by  the  other  teteor  to  the  any  injury  caused  by  his  negligence  in  per- 

le£»ee.    (Hlggins  y.  California  etc.  Co.,  109  forming  it.    (Callahan  y.  Loughran,  102  CaL 

Cal.  304.)  476.) 

Covenant  by  Joint  lesdeee  not  to  aseign.  n,  xjnder  eectioa  ld42  ot  ttoe  Clyll  Code  a 

See  poet,  80.  tenaoit  of  a  dwelling-house  who  has  failed 

to  make  necessary  repairs  or  to  vacate  the 

II.  Giving  Possession  to  Tenant.  premises,  and  who  has  remained  in  poeses- 

5.  In  an  aiotion  for  dama^^  by  a  leasee  sion  after  rent  became  due,  cajmot,  in  an  ac- 
for  failure  of  the  lessor  to  put  the  lessee  in  tion  of  unla'wf ul  detainer  by  the  landlord, 
possession  of  the  leased  prennisee,  owing  to  set  up  his  failure  tx>  make  (the  repadrs  either 
the  existence  of  a  prior  lease,  a  judgment  as  a  defense  to  the  action  or  as  an  offset  to 
tn  favor  of  the  lessor  in  an  action  of  eject-  the  rent.  (Moroniey  v.  Helllngs,  110  Cal.  219.) 
ment  brought  against  the  prior  lessee  and  12.  A  complaint  for  damages  against:  a 
the  plaintiff  in  the  damage  suit,  who  entered  landjord  for  injury  to  the  wife  of  a  ^tenant, 
under  contract  with  the  prior  lessee  for  the  ^hlch  alleges  that  the  landlord  agreed  to 
purchase  of  his  Improvements,  and  who  pepair  the  stalra,  and  employed  a  carpenter 
pleaded  hds  right  of  possession  in  .the  eject-  j^^  that  purpose,  and  that  the  wife  of  the 
ment  suit,  may  be  pleaded  and  proved  as  pjaiatiff  believed  that  the  repairing  had 
a  oonclusive  adjudication  against  the  pdaln-  ceased,  and  was  injured  upon  descent  of  the 
tiff  Jn  the  damage  suit,  and  is.  a  bar  to  recov-  gtalrs  by  a  step  placed  thereon  which  was 
ery  by  the  lessee  theivin.  (Flynn  v.  Hlte,  j^^  nailed,  but  which  does  not  aver  that 
107  Oal.  455.)  the  work  was  completed  In  fact,  nor  tiiat  the 

6.  The  validity  of  a  lease  which  might  be  landlord  so  represented  or  considered  it.  nor 
shown  in  evidence  in  support  of  a  plea  of  that  by  some  deckiration  or  act  he  induced 
right  of  possession  .in  an  action  of  eject-  her  to  believe  that  the  stairs  weiie  safe,  does 
ment  is  adjudged  against  by  the  recovery  not  sufBciently  charge  ni^ligence  upon  the 
of  the  plaintiff  in  the  ejectment  suit;  and  landlord.  (CaJlahan  v.  Loughran,  102  Cal. 
the  failure  of  the  defendant  to  offer  the  476.) 

lease  in  evidencelnsuppo^  13.  Wiiere  a  corporation  engaged  in  the 

cannot  afreet  the  conclusiveness  of  ttie  judg-  business  of  leaslnTbulldingB  tor  business 

ment  a^alaiBt  .his  ri^ht  to  recover  damages  ^^^^  ^^  fumtehing  ste^  power  in  con- 

w^^^i^^'^^'l*!!^'^^^  SSoSSn   therewith,   after  leaaiSg  the   ba«e- 

^^J^'Tn^ w^V^^^                  ^    ^^  ment  and  fl«t  floor  of  its  buildtog,  erected 

v.  lUTO,  lu^  uai.  4DO.J  jjj  the  basement  an  Iron  shaft  to  transmit 

7.  Although  one  who  enters  under  a  tenant  pcy^er  to  a  new  building,  which  shaft  passed 
cannot  deny  the  title  of  the  landlord  with-  thilough  the  casing  of  the  basement  door 
out  surrendering  possession,  yet  if  he  enters  ^^^  along  one  side  of  the  basement  stairs, 
under  a  valid  lease  he  is  not  estopped  from  ^^^  ^jj^t  portion  of  the  shaft  over  the  »tair- 
defending  his  poaseesion  under  it,  but  the  ,^y  ^^s  unprotected,  and  had  upon  Its  sur- 
landlord  is  estopped  in  such  case  from  de-  f^oe  rough,  jagged  projections  and  sharp 
nylng  the  rlglht  of  the  lessee  to  possession  points  varying  from  a  sixteenth  to  an  eighth 
under  a  lease  expressly  conferring  such  ^f  an  inch  in  height,  which  were  of  a  char- 
right.    (Flynn  v.  Hlte,  107  Oal.  455.)  ^^ter  calculated  to  make  the  shaft  at  that 

_   .     ,      ^         __  point  dangerous  and  likely  to  catch  clothing, 

III.  Duty  to  Repair;   Injuries  from  Danger-  gj^^  .^^^^^q  jj^t  visible  when  tbe  sflMft  was 

ous  Premises.  revolving,  and  the  plaintiff,  being  unaware 

8.  At  common  law  the  landlord  was  not,  of  .the  projections  in  tbe  shaft,  and  being  the 
in  the  absence  of  a  coveowunt  or  stipulation  employee  of  the  lessee  of  the  baaement,  went 
bindb^  him  so  to  do,  liable  to  do  any  re-  upion  the  basement  steps  to  the  glass  doors 
pairs,  and  the  measure  of  his  liabiMly  must  leading  to  the  basement,  for  the  purpose  of 
be  regulated  by  the  standard  of  the  statute,  seeing  thereby  to  remove  some  thorns  from 
(Callahan  v.  Loughran,  102  Cal.  476.)  his  hand,  having  no  avadlaible  light  In  the 

9.  A  landlord  Is  only  requdred  by  the  code  basement  sufllcient  for  that  pntpose,  wlhere- 
to  make  and  keep  a  dwelling-house  tenant-  ^P^^^  ^Is  clothing  was  caught  in  the  projec- 
able,  except  as  to  such  deterioration  or  In-  tionts  of  the  revolving  almf t,  «^  thie  stair- 
Jury  as  is  caused  by  the  negMgenee  of  the  way»  «">^  ™«  *x»y  and  Mmbs,  In  coose- 
tenant;  and  as  to  repairs  which  he  ought  Qtience,  were  badly  broken  and  lndw©d  upon 
to  make,  his  obligation  is  limited  to  the  ex-  the  shaift;  a  verdict  for  the  pto^intlff  for 
tent  of  the  privilege  conferred  upon  the  ten-  damages  for  the  Injury  thus  sustained  will 
ant,  either  to  apply  one  month's  rent  toward  not  be  set  aside  upon  aw»al.  (^^w  ▼•  Pa- 
repatrs,  or  to  vacate  the  premises  upon  the  c^Ac  Power  Company,  107  Oal.  568.) 
failure  of  the  landlord,  after  notice,  to  make  14.  Where  the  evidence  Is  conflicting  as 
such  repairs.  (Callahan  v.  Loughian,  102  to  wbether  the  tenant  gajve  >bis  ooiisent  to 
Cal.  47«j  the  erection  of  a.  shaft  in  the  basement  by 

10.  Though  a  tenant  cannot  recover  for  the  owner  of  the'  building,  and  thie  court  in- 
(laiiKis^Ks  sustained  by  dilaipidatlon,  where  structed  tbe  jury  that  if  the  def^endant 
the  landlord  falls  to  repair  upon  notice;  yet.  erected  and  maintained  the  shaft  with  the 
if  the  landloM  undertakes  to  make  the  re-  consent  of  the  defendant,  the  plaJintiff,  as 
pairs,  whether  pursuant  to  a  contract,  or  to  the  tenant's  employee,  could  not  recover,  the 
an  obligation  Imposed  by  statute,  or  as  a  vol-  verdict  must  be  regajided  as  negativing  such 
unteer,  he  is  bound  to  use  ordinary  care  in  consent,  and  the  plaintiff,  being  at  best  a 
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mere  UoeiiAee,  and  ezerclsiiig  a  prlTllfege  at 
^MTe  sufferance,  is  not  In  a  poaltkm  to  qnes- 
tloia  the  Tight  of  the  plaintiff  to  be  engaged 
as  be  was  on  the  stairway.  (Davts  v.  Pa- 
cific Power  CkHupany,  107  Oal.  563.) 

15.  The  plaintiff,  as  an  envployee  of  the 
tenaoLt,  vr&a  in  the  line  of  duty  to  his  em- 
ployer In  seeMng  to  remove  the  cause  of  dis- 
ability to  work  for  his  employer  as  speedily 
amd  conyeniently  as  poB8>ible,  and  the  base- 
ment doors  famishing  the  most  afvailable 
place  for  that  puipose,  his  position  there 
was  not  that  of  a  mere  yolunteeor  without 
rl0l]it,  but  he  had  a  idght  to  be  where  he  was 
w\hen  injuied.  (Davis  v.  Pacific  Pow^er  Com- 
pany, 107  Gat.  568.) 

16.  The  defendant  owed  the  plaintiff  the 
duty  of  protection  from  dangerous  machin- 
ery, wbether  the  defendant  was  rightfully 
mstiintainihig  its  shaft  upon  the  premises  or 
not.  (I>avi6  v.  Pacific  Power  Compnjiy,  107 
Cal.  668.) 

17.  Where  the  defendant  objected  to  the 
introduction  of  the  shaft,  and  the  lessor  In- 
formed him  that  he  ought  not  to  object, 
but  that  if  he  did  it  would  make  no  differ- 
ence, that  the  siiaift  had  to  go  in,  and  that 
he  would  never  be  disturbed  by  it,  and  the 
shaft  remained  wholly  under  tlie  eare  and 
management  of  the  defendant,  neither  >the 
tenant  nor  his  employee  can  be  held  to  have 
assumed  any  of  the  risks  incident  to  ItH 
maintenance.  (Davis  v.  Pacific  Power  <3om- 
pany,  107  Cal.  563.) 

18.  Where  a  landlord  retains  or  has  con- 
trol of  a  portion  of  leased  premises,  the  re- 
sponsibility rests  with  him  to  see  that  no  In- 
jury results  to  those  having  rlgbfts  tJbere 
by  reason  of  the  manner  in  whdcfh  such  por- 
tion of  the  premises  Is  occupied  or  used;  end, 
if  be  puts  dangerous  machinery  thereon,  it 
Is  his  duty  to  fence  it,  or  use  other  proper 
means  to  protect  those  rightly  in  Its  viokniity. 
(Dav&B  V.  Pacific  Power  CJompany,  107  Oal. 
663.) 

IV.  Rent  or  Royalty. 

19.  An  objection  to  a  complaint  for  rent 
alleged  to  be  doe  upon  an  indenture  of  lease, 
upon  the  ground  that  ttie  complaint  does 
not  flufflcientiy  arer  demand  and  nonpay- 
ment. Is  waived  by  failure  to  demur  espe- 
cially thereto,  and  cannot  be  urged  upon 
gencmd  dsnrarrsr.  (Bttss  v.  Sneath,  103  Oal. 
48.) 

Rent  is  presumed  to  be  paid  under  lease. 
See  asrte,  I. 

20.  A  leaee  acn^ee&ng  to  pay  a  specified  roy- 
alty per  ton  for  each  gros^  ton  of  bituminous 
rock  amd  liquid  asphaltum  mined  is  to  be 
construed  as  referring  to  a  ton  of  two  thou- 
sand pounds  avoirdupois,  and  no  more. 
(Hlgglns  T.  Oallfomia  eto.  Co.,  109  Oal.  304.) 

21.  Wbere  the  lease  provides  that  payment 
of  the  royalty  shall  be  made  on  the  first  day 
of  each  month  for  each  and  every  gross 
ton  of  bituminous  rock  and  liquid  asphaltum 
which  (the  lessee  may  have  miined,  taken, 
or  lemoved  from  tbe  premises  during  the 
preceding  month,  the  lease  is  not  to  be  con- 
strued as  not  making  the  royalty  due  until 
after  the  crude  rock  or  the  refined  product 
tiKreof  Is  shipped  away  from  the  premises, 
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but  the  royalty  Js  due  when  the  rock  is  sim- 
ply mined  and  received  from  the  deposit, 
without  reference  to  transiHMrtatlon  to  mar- 
ket (Hlgglns  V.  CaUforala  etc.  Oo.,  109  Oal. 
304.) 

22.  T!he  reference  In  the  lease  to  liquid  as- 
phaltum ds  to  be  construed  as  referring  to 
a  flowing  spring  of  liquid  asphalt,  wholly 
distinct  from  the  deposit  of  bituminous  rock, 
and  not  as  referring  to  liquid  asphalt  ex- 
tracted from  'the  crude  rock  mined.  (Hlg- 
glns V.  CaUfomia  etc.  Co.,  109  Oal.  304.) 

Royalty  on  Joint  lease.    See  ante,  4. 

v.  Covenants  in  Lease. 

Covenant  not  to  assign,  construction  of. 
St>e  Forfeiture. 

28.  Where  the  lessee  of  a  hotel  with  f  umi- 
ture,  fixtures,  and  bedding  covenanted  to  re- 
turn the  property  leased  in  as  good  condi- 
tion as  when  leased,  an  action  by  the  lessor 
against  the  grantor  of  the  lease  to  recover 
a  sum  of  money  as  damages  for  bioken 
panes  of  gkiss  at  an  additional  sum  of 
money  as  damages  for  Injury  to  tbe  per- 
sonal pixjperty  leased,  brought  prior  to* 
the  expdration  of  the  lease,  is  premature^ 
and  no  cause  of  action  for  a  breach  of  the 
covenant  to  letum  the  property  in  good  con- 
dition could  arise  until  the  time  came  for  a 
return  of  the  property.  (Fratt  v.  Hunt,  108 
Cal.  288.) 

24.  A  claim  of  damages  against  the  guar- 
antor, for  personal  property  destroyed  and 
lost  by  the  lesoee,  arises  at  the  date  of  the 
destruction  of  the  property  regardless  of 
the  time  of  the  expiration  of  the  lease,  the 
lessee  having  placed  it  out  of  his  power  to 
return  the  destroyed  property  at  the  explm- 
tion  of  the  lease  and  became  liable  immedJ- 
ately  upon  i'ts  destruction;  but  where  the 
complaint  for  sucih  damages  does  not  show 
either  that  the  claim  for  damages  for  the 
destruction  of  the  property  was  presented 
agaJnst  the  estate  of  the  deceased  guarantor, 
or  that  the  breach  of  the  contract  was  made 
subsequent  to  the  presentation  and  rejection 
of  a  contingent  claim  for  damages  to  the 
personal  property  leased,  the  complaint  does 
not  state  a  cause  of  action  to  recover  such 
damages,  nor  show  a  present  liability  of 
the  guarantor.    (Fratt  v.  Hunt,  108  Cal.  288.) 

25.  Under  a  covenant  tiiat  the  land  shall 
be  continuously  cultivated  in  a  good  and 
huabandlike  manner,  and  kept  clear  of  other 
growth,  except  that  the  looooco  m^y  raise 
squash  or  pumpkins  between  the  peach  trees 
during  the  first  two  years  of  their  growth, 
the  planting  of  com,  beans,  and  nursery 
trees  over  a  very  small  part  of  the  land  Is 
too  trivial  a  matter  to  warrant  a  forfeiture 
of  the  lease,  where  the  lessor  had  a  right  to 
Inspect  the  premises,  and  to  be  informed  of 
the  condition  of  the  land  and  trees  and  of 
the  performance  by  the  lessees  of  their  cove- 
nants, and  made  no  objection  to  what  was 
done  by  the  lessees.  (Randol  v.  Scott,  110 
Cal.  590.) 

26.  Wh«re  a  lease  from  a  railroad  company 
of  land  ad>oInlDg  its  depot  groimds.  upon 
wthich  the  lessee  had  oonstmoted  a  ware- 
house, covenanted  that  the  radlroad  company 
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would  Dot  be  respoonlbLe  tor  any  da<ma«;€ 
caused  by  fire  £n>m  Its  railroad  eogiiDea 
or  from  amy  otber  meaois,  the  owner  of  the 
warehouse  caiuiot  recover  for  its  destruction 
by  fire  spreading  froan  the  Bidjolnlng  lands 
of  the  railroad  coini>aDy,  negligently  kindJbed 
by  Its  employees  thereon  for  the  purpocie  of 
bufmdug  dry  grass  and  rubbfish.  (Stephens  V. 
Souithem  Pac.  C3o.,  109  Oal.  86.) 

27.  The  covenaoiit  in  the  cooutmct  of  lease 
that  the  railroad  company  should  nc<  be 
responsible  for  any  damage  caused  by  fire 
Is  valid,  aiul  not  void  as  against  puiblic 
policy;  nor  are  the  dangers  and  risks  to  the 
public  as  'to  the  destruotion  of  dts  property 
by  fire. In  any  degree  imcreasecl  by  iChe  cov- 
euant  between  the  parties.  (Stephens  v. 
Southern  Pac.  Co..  109  Oal.  86.) 

28.  Where  a  lease  from  a  railroad  compainy 
of  land  adjoflninig  its  ^epot  grounds,  upon 
w^hlch  the  lessee  had  canstrocted  a  ware- 
house, covenanted  that  the  railroad  compainy 
would  not  be  responsible  for  any  daanage 
caused  by  fire  from  railroad  engines,  or 
from  amy  other  means,  the  owner  of  the 
warehouse  cannot  recover  for  its  destructiOD 
by  fire  spreading  from  ad}od<nlng  lands  of 
the  railroad  company,  nor  for  the  loss  of  hds 
property  stored  liherein,  nor  could  his  sub- 
lessee recover,  having  motioe  of  the  cxyven- 
ant;  but  a  third  party,  who  was  not  a  lessee, 
but  a  bailor  of  goods  stored  in  the  ware- 
house, may  recover  from  the  railiroad  com- 
pa<ny  for  the  loss  of  goods  by  fire  caused  by 
Ats  negligence,  and  it  Is  Immaterial  whether 
such  bailor  had  aootioe  or  knowledge  of  ithe 
existence  of  the  oovenajvt  (King  v.  South- 
ern Pac.  Oo.,  109  Oal.  96.) 

VI.  Transfer  of  Title. 

29.  A  mere  tratnsfer  of  title  does  not  in 
any  way  change,  modify,  or  affect  a  tease 
from  month  to  month;  but  the  grantee  sim- 
ply takes  the  place  of  his  grantor,  and  be- 
comes the  landlord  of  the  tenant,  and  the 
lease  eonitimi<e8  as  before,  subject  only  to 
change  in  the  mode  prescribed  by  statute. 
(Maodonough  v.  Starbird,  105  Oal.  15.) 

30.  A  covenant  by  two  Jodnt  lessees  of 
land  not  to  assign  the  lease  or  permit  any 
assignment  thereof  to  be  made  by  bank- 
ruptey  or  otherwise,  without  the  written 
consent  of  the  lessor.  Is  not  broken,  so  as 
-to  Incur  a  forfeiture  of  the  lease,  by  an  ad- 
judication and  assiginment  In  insolvency  by 
one  of  the  lessees  of  his  interest  in  the  lease, 
to  which  the  other  lessee  is  not  a  party,  and 
which  he  could  not  have  prevented.  (Ran- 
dol  V.  Scott,  110  Oal.  590.) 

VII.  Renewal  of  Lease;  Option  to  Purchase. 

(Continuance  of  tenancy  and  not  a  renewal, 
what  is.    See  Fixtures,  2. 

Oondition  for  appraisement  and  purchase 
of  buildlnj?  and  Interest,  constmctlon  of.  See 
In1•eP(M5^.  15. 

31.  Where  the  contniiot  between  the  parties 
is  for  a  renewal  as  dlstlnguWhed  from  an 
extension  of  the  lease,  Jt  is  incumbent  upon 
the  lessee  desiring  to  exercise  his  option  for 
renewal  to  give  notice  of  lils  election  before 
the  expiration  of  the  original  term.  (Shamp 
V.  White,  106  Oal.  220.) 


32.  Where  the  evidence  is  conflicting  as  to 
whether  notice  of  intentioii  to  lenew  the 
lease  was  given  to  tlie  landlond  prior  to  tibe 
expiration  of  the  ocdglnal  term,  a  letter  wrAr- 
ten  by  the  tenant  after  the  expiiation.  oi  the 
original  4erm  giving  notice  of  his  Intentioa 
to  continue  possession,  and  ledling  the  fiact 
that  the  landlord  had  been  informed  of  such 
Intention,  is  hearsay,  and  inadmissible  as  *» 
the  fact  80  recited,  and  tite  admission  of  it  In 
evidence  to  prove  prior  notice  to  (the  landlord 
Is  prejudicial  error.    (Shamp  v.  White,   106 

OaL  220.) 

33.  Where  a  .tenant  entered  into  possession 
of  land  under  a  written  lease  ooortaindng  no 
written  option  to  purchase  the  land,  a  find- 
ing that  there  vtnas  no  oral  agreement  giving 
such  option,  in  an  action  broughrb  to  enforce 
the  same,  will  mot  be  disturbed  wiiece  tbere 
is  a  material  conflict  dn  the  evidence,  and 
there  is  testimony  tending  to  snsttain  the  find- 
ing of  the  court.  (Abbott  v.  76  Land  and 
Water  CJo.,  101  Oal.  567.) 

34.  Where  a  land  company  Jssoed  clrculan 
stating  that  its  lands  were  for  sale  or  to 
rent  on  easy  terms,  and  thatt  lessees  might 
hare  the  privilege  of  buying,  but  without 
indicating  any  consent  tiiat  persons  should 
locate  upon  Its  lands  without  first  o4>taiSning 
a  lease  or  an  agreement  anthorlzing  them  to 
do  so,  and  wiitten  leases  either  with  or  with- 
out an  option  to  purchase  were  cusptomaiily 
liHdsted  upon  in  the  case  d  all  wtio  culti- 
vated the  company's  lands,  a  written  lease 
executed  to  a  tenant  without  containing  any 
option  to  purchase  must,  in  the  absence  of 
fraud  or  mistake,  be  deemed  to  embody  the 
final  determination  of  €he  i)arfcles.  (Abbott  v. 
76  Land  and  Water  Co.,  101  Oal.  567.) 

35.  Where  x>osse88lon  is  taken  umder  a  writ- 
ten lease  conteiniing  no  option  to  pui^cliase 
there  is  no  inference  of  part  perf<ormance  of 
a  verbal  agreement  to  sell  the  land  to  be 
drawn  from  the  possession  of  the  lessee  and 
his  improvements  on  the  land,  which  are  ref- 
erable to  his  rights  as  a  tenant.  (Abbott  v. 
76  liand  and  Water  Oo.,  101  Oal.  667.) 

36.  A  tender  made  by  virtue  of  an  option 
clause  in  the  lease,  entitiing  the  lessees  to 
purchase  the  leased  premises,  does  not  re- 
lease the  lessees  from  their  obligation  to  pay 
the  rent,  unless  they  have  sought  an  enforce- 
ment of  the  agreement  to  sell  on  the  part  of 
the  lessor.  (Knowlee  v.  Murphy,  107  CaL 
107.) 

37.  The  subsequent  payment  of  rent  by  tiie 
lessees  must  be  regarded  as  an  abandonment 
of  the  exercise  of  an  option  to  purchase. 
(Kinowles  v.  Murphy,  107  Oal.  107.) 

LANDS. 

See  cross-references  under  Real  E>state. 
Public.    See  Public  Lands. 
Mexican  Lands.    See  Mexican  Lands. 

LAROBNY. 
See  Criminal  Law,  XI,  16. 

LATERAL  SUPPORT. 
Basement  of.    See  Basements,  I,  2. 
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LAW.  twentieth,  whd<9h  wae  mot  Invoilyed  in  the 

^^Uoos  Of.    see  Question  of  I^w  and  S^^l^^S^Se"^^ 

Condnalans  of .    See  Findtogs,  U.  ^^   ^I^l-  ^..^f^J^**^  JL  *1  ^^ 

Btetabltohed  pitoali>l€«  of ,  eflfeet  on  irtaAute.  ?fT  «^^,^^^  *^^*^^  !^^^^ 

See  Statutes  II  4  tieths,  m>  that  the  dedalon  on  the  former 

Change  of  la'w  'pending  appeal.    See  Ap-  ?PP^  ?^?*^*^  ^^n^^^^^  ^  J^  ^^^' 

IH^ig^  YT   1            *~        »     *'*^                  "^  ty,  suoh  decision  wUil  be  regarded  as  the 

DecMo^  aialnflt.    See  New  Trial,  II,  8.  ^  ^  **^xtT^  "'^^^^i^^?  ^^'^^ 

(People  V.  Holladay,  102  Oal.  661.) 

LAW  OF  THE  CASE.  ^'  ^^  ^^  aetioo.  by  a  purchaser  to  recover 

^     ^       ,,      -     ^.             „  *_        -*  bAck  iJhe  part  of  the  pupohaae  money  which 

t.'Si^J^,*^  the  appellate  court  upon  a  ^^  paid  to  the  vendor  upon  a  contract  for 

potot  dtettiwtly  made  up^a  prervious  a^e^  Hhe  sSe  of  real  eatate,  upon  the  ground  that 

la,  Jn  all  subsequent  proceedings  In  the  aa^  ^j^  ^^^  ^^  resfltoded  the  contract,  where 

case,  a  flml  af^"^«*^<»i^^  the  complaiDt  upon  a  seoomd  appeal  stands 

qnenoea  of  wJdch  the  court  cannot  depwt,  ^^^^    ^  ^^  ^^^^^  ^^^  ^^  ^^^  ^^  ^ 

noor  the  parties  reUerve  t^«naelivee ;  but  this  ^^^^e  the  ecwirt  upon  a  prior  appeal,  the  ded- 

rule  does  not  apply  to  podnts  not  made  or  ^^  ^       ^^  A^^^  appeal  lOiat  the  complaint 

passed  upon  on  the  foroier  appeal,  (nor  to  !^^  g^,^^  ^  ^^^  ^^  a,otion  <or.  the  recovery 

pointe  upon  the  aecond  awwaJ,  nor  to  quee-  ^^  ^^  purchase  money  becomes  the  law  of 

t^  of  fiict.    (People  V.  Haandlton,  103  CJal.  ^^  ^^^^  ,,j^  ^^  ^^^^^^^  ajppeal.    (Merrill 

*»»•>  V.  MerriU,  102  Oal.  317.) 

2.  Where  the  facts  are  the  same  upon  a  lo.  Where,  In  the  record  presented  upon 
first  and  second  appeal  the  kuw  of  <the  case  ^i,  second  appeal,  the  facts  are  the  same  as  on 
is  established  by  the  decision  of  the  court  ^  former  appeal,  the  decision  upon  that  ap- 
upon  the  first  appeal.  (Mills  v.  Home  Beose-  peal  must  be  treated  as  the  law  of  the  case, 
fit  Life  Assodatton,  105  C!al.  232;  Benson  v.  3,0^  m^gt  be  followed  upon  the  second  ap- 
Shotwell,  108  Oal.  163;  Mafhan  v.  Wood,  105  peal;  and  lit  is  taflnateailal  tOMit  the  com- 
Oal.  12.)  plaint  was  amended  before  the  second  tiial 

3.  Where  a  judgmeoft  has  been  reversed  if  the  ameoodment  staites  no  new  facts.  (Bak- 
on  a  fonner  appeal  of  the  same  state  of  er  v.  BricKeU,  102  Oal.  620.) 

facts  which  appear  cm  a  second  appeal,  the  n.  The  decision  of  the  court  upon  a  for- 

decision  of  the  former  appeal  is  the  law  of  ^er  appeal  is  not  the  law  of  the  case  upon  a 

the  case  upon  the  second  appeal.    (Gould  v.  second  aiH)eal,  where  leave  is  given  to  tfat^ 

Adams,  106  Gal.  365.)  parties  to  amend  thedr  pleaddngs,  and  the 

4.  A  dedalon  ui>on  a  former  appeal  as  to  issues  €iB  well  as  the  evldenoe  are  different 
a  question  of  fact  does  not  become  the  law  upon  the  aeoond  appeal  from  what  they  were 
of  the  case  upon  a  second  appeal,  and  a  upon  the  first  appeal.  (Ccreenberg  v.  Galifor- 
potlut     presented     upon    a    second    appeal  nla  B.  R.  Oo.,  107  Gal.  667.) 

whlcih  is  not  the  same  as  thait  decided  12.  Where,  upon  a  former  appeal,  the  evi- 
upon  a  fbanner  appeal  cannot  be  exdud-  dence  was  considered  in  the  light  of  the 
ed  by  the  former  decision:  nor  will  the  ap-  case  then  before  the  court,  and  upon  a  new 
plicatkm  of  the  doctrlue  of  .the  law  of  the  trial  a  different  state  of  flacts  appean^d  un- 
case be  extended  beyond  the  cases  In  which  der  an  amended  complaintt,  the  decision  up- 
it  has  hiltherto  been  'held  to  apply.  (Mat-  on  the  formic  appeal  is  not  the  law  of  the 
tingly  V.  Pennlle,  105  Cs\.  514.)  case,  and  the  court  is  not  called  upon  to 

5.  The  rule  of  the  law  of  the  case  has  no  compare  the  evidence  disclosed  by  the  rec- 
application  to  questions  of  fact,  and  noth-  ord  upon  the  second  appeal  with  the  evl- 
ing  said  in  the  opinion  on  a  former  appeal  dence  disclosed  by  the  reoord  ux>on  the  for- 
as  to  the  flacts  can  bdnd  the  trftal  court  up  mer  appeal.  (E}6rey  v.  iS.  P.  Oo.,  106  Gal. 
on  a  second  trial  or  be  conduslve  upon  a  541.) 

second   appeal.    (Benson   v.    Shotwell,    103  13.  The  deHsion  of  thite  court  upon  a  for- 

Oal.  163.)  mer  appeal  thiat  diversions  by  third  parties 

6.  Where  the  record  upon  a  seK^ond  appeal  conistltute  mo  defense  under  the  pleadinf;s 
is  the  same  as  upon  a  former  appeal  the  de-  as  they  then  stood  is  not  the  law  of  the 
cislon  rendered  upon  the  former  appeal  be-  case,  so  as  to  debar  the  defendant  from 
comes  the  law  of  the  case.  (Ohurohlll  v.  proving  the  acts  of  his  tenants  upon  tiie  sec- 
Baumann.  104  Oal.  369.)  ond  trial  under  an  amended  answer  seittlng 

7.  A  construction  givten  to  mi  instrument  "^  **^*  ^"^  ^^  was  moj  diverted  by  hlm- 
upon  a  former  appeal  must  be  taken  as  the  ^^^  ^  ^^  ^«  ,^°^.^'  ^?I  ^'''^?1:?:^  .^? 
law  of  the  co»e  upon  a  second  appeal,  where  ^*f  "^  responsible.    ((Jould  v.  Stafford,  101 

no  new  faicts  appear  requiring  a  differ^mt  ™/-    ,  v  xi         ^      «      i^.  ^,      ^ 

construction.     (Krumdlck     v.     White,     107  ^^^^^slative  acts.    See  Oertiorarl. 

Gal.  37.) 

8.  Where,  upon  a  fornjer  appeal,  it  was 
detormined   that  the   respondents    ore  the  Foreign  law.    See  Porelffn  Tjaw. 
owners  of  the  undlTlded  nlneteen-twentieths  Oonflfd  of.    See  Oonfllct  of  T^aws. 
of  the  land   in  controversy,   but  an  order 

granting  a  uew  trial  was  affirmed,  because  LEASES, 

the  evidence  erroneonaly  included  the  other  See  Landlord  and  Tenant. 
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CJorporatdoo,  leases  hy.    See  CJorporaU.>us, 

VI,  1. 
Sales  of  personalty  on  InsballmentB.    See 

Sales,  III. 

LEGACIES. 

See  WdUs. 
Inrtereet  on.    See  Wills,  VIII,  H. 
Time  of  payment  of.    See  Wills,  VIII,  6. 

LEGISLATIVE  ACTS. 

See  Judicial  Ac  is. 
Order  laying  out  street.    See  Streets,  22. 

LEGISLATURE. 

Objects  of.    See  Startiu1?ee,  II. 

Ajpproprio(tiun  acts.  See  Constitutional 
Law,  III,  4. 

Povp^er  over  manner  of  sales.  See  Estates 
of  Deceased  Pereons,  35. 

LEGITIMACY. 

1.  Wb«re  it  aippeaiB  that  a  witness  to  the 
writing  of  letters  by  the  decedent  acknowl- 
edging the  paternity  of  iihe  plainblff  as  his 
child,  was  a  witness  in  the  case  and  an  at- 
torney of  record  for  ithe  pladntlflC,  and  that 
he  was  of  age  at  the  time  of  the  wrttlng  of 
the  letters,  and  there  Is  no  inttmatloai  in  the 
findings  tliat  he  was  not  a  oompetent  wit- 
ness, but  he  is  found  to  have  been  a  com- 
petent witness  at  an  Imtermedlate  date,  the 
failure  of  the  court  specifically  to  find  that 
he  was  a  competent  wltmess  at  itihe  time 
when  each  of  the  letters  was  signed  in  his 
presence,  to  which  he  testified,  is  no*  ground 
for  the  reveirsal  of  a  judgment  in  favor  of 
the  child,  based  upon  eectkxn  1387  of  the 
Civil  CJode.    (Blyithe  v.  Ayres,  102  Oal.  254.) 

2.  Blytbe  v.  A#res,  96  Oal.  532,  afllnned 
as  to  the  construction  of  section  1387  of  the 
dviU  Oode.  and  as  to  the  facts  required  to 
constitute  an  Illegitimate  child  the  hedr  of 
the  decedent  under  that  section.  (Blytbe  v. 
Ayres,  102  Cal.  254.) 

LETTERS. 

Admlnlstmtloin,  letters  of.  See  Executors 
and  Admtoistrators,  I. 

Unanswered  letter  Is  hearsay  and  inad- 
missible.   See  Evidence,  13. 

Tiettea-  written  in  answer  to  telegram  as 
ervidenice.    See  Evidence,  49. 

Hearsay,  letter  is  and  not  admissible, 
wh«n.    See  Landlord  and  Tenaat,  32. 

Between  third  persons  not  evidence,  when. 
See  InflSHUDflty,  17. 

LEVEES. 

See  Watercourses,  VI. 

Private,  acquiring  by  reclamation  district 
See  Bv/amp  and  OverflowxJd  1  .ands,  IV,  2. 

Ereatlon  by  city,  and  liability  for  injury 
from.    See  Municipal  Corpomtions,  VII. 

Complaint  for  injury  from  negligence,  suf- 
ficiency of.    See  Negligence,  12. 

LEVY. 

See  Attwsbment;  Garnishment. 

Execution,  levy  of.    See  Kxccutions. 

LEX  DOMICILII. 
See  Conflict  of  Laws,  1. 


LIBEL. 

I.  What  Pablicationfl  Are  Lib<dous. 
II.  Actions  for. 
Orinilnal.    See  OrixntoaJ  Law,  XI,  17. 

I.  What  Publdcations  Are  Libelous. 

1.  Libel  is  a  flalse  and  unprivileged  pubii- 
cation  whdch  exposes  any  person  to  hatred, 
contempt,  ridicule,  or  obloquy,  or  which 
causes  him  to  be  &hun,ned  or  avoided,  or 
which  has  a  tendency  to  injure  him  in  his 
biffllness.    (Taylor  v.  Hearst,  107  CaL  202.) 

Privileged  eonununlcartiion.  See  Privil««ed 
Communications,  8. 

2.  To  constitute  libel  there  mnst  be  malice 
actual  or  implied,  on  the  pant  of  the  publisli- 
er,  the  malice  being  actual  when  the  publl- 
cartion  is  made  tlirough  moitives  of  ill-will 
and  mth  Intent  'to  injuie  or  defame;  aakd  is 
Implied  or  presiunaed  dn  law  when  the  arti- 
cle published  is  libelous  per  se.  (Ttaylor  v. 
Hearst,  107  Oal.  262.) 

3.  MaMce  in  law  may  be  defined  as  a 
wrongful  act  done  intentionally,  without 
just  cause  or  excuse,  and  Is  conclusaive^ly  pie- 
sumed  where  the  publication  of  a  libel  or 
slander  is  not  justified  by  the  proof  of  its 
truth  nor  by  the  privileged  occasion  of  pub- 
lication. (Childers  v#  The  San  Jose  Mercury 
Printing  and  Publishing  Co.,  105  Cal.  284.) 

4.  The  absence  of  malicious  motive  may 
protect  agatost  exemplary  damages,  but  will 
not  bar  the  action  if  there  is  no  justification 
of  the  libel  or  slander.  (OhiLlders  v.  The  San 
Jose  Mercury  Printing  and  PublisMng  Co., 
105  Cal.  284.) 

5.  Malice,  in  actions  of  libel  and  slander, 
is  divided  ioto  two  classee,  to  wit,  nualice  in 
laiw  and  malice  in  fact  (Ghilders  v.  The 
San  Jose  Mercury  Printing  amd  Publishing 
Co.,  105  Cal.  284.) 

6.  Malice  'in  fact  may  be  defined  -as  a  spite- 
ful or  lancotr^us  disposdtSon  which  causes  an 
act  to  be  done  for  mischdef;  and  may  be 
established  by  evidence  aliunde,  or  may  ap- 
pear froon  (the  face  of  the  pubHcatian  itself. 
(GhUdera  v.  The  San  Joee  Mercury  Printing 
and  PubUshing  Co.,  106  Cal.  284.) 

7.  Where  a  publlsflied  article  iIb  llbekras  per 
se,  the  fact  that  dt  was  made  to  apply  to  the 
pleintlfT  by  mistake  in  his  initials,  and  was 
intended  to  apply  ito  another  peraoin,  does 
not  justify  or  excuse  the  publdcotilon,  and 
wbetbeir  such  publlosution  was  by  design,  or 
was  the  result  of  carelessness  in  settinig  the 
type,  is  a  matter  of  no  consequenioe  so  far 
as  the  question  of  actual  damages  is  Involv- 
ed.   (Tte^ylor  v.  Heowt,  107  Oal.  262.) 

II.  Actions  for. 

8.  An  action  for  libel  is  one  whidh,  under 
section  359  of  the  Oode  of  Civil  Procedure, 
the  plaintiff  has  a  right  to  have  tried  Sn  the 
county  in  which  the  defendants  or  some  of 
them  reside;  -and  where  one  of  the  defend- 
ants is  a  resfident  of  the  county  in.  which 
the  action  is  brought,  a  motion  by  another 
nonresident  defendant  to  change  the  place 
of  trial  to  the  county  of  his  residence  is 
properly  denied,  notwithstanding  the  resl- 
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dent  defeikdaDt  consesxts  (fad  writisng  thait  the 
ptlaoe  of  tidal  be  ohai^ged  as  piayed  by  bis 
codefendaut.  (Hearne  v.  De  Yoamg,  111  Oal. 
373.) 

9.  Tbe  proiKrietof  of  a  ne^viapaper  in  wbicb 
a  libel  is  pablisbed,  though  be  bad  no  kmowl- 
edige  of  the  pablioatiooi  at  tbe  time,  id  as  re- 
spoualble  for  it  as  he  woirld  haire  been  if  i't 
bad  been  done  by  Mm  peteonally,  or  under 
his  direct  superrisioiL.  (Tayloor  v.  Hearst, 
107  Gai.  262.) 

10.  Under  aecstion  16  of  article  XII  of  the 
constitution  an  action  agadnst  a  corporation 
for  tiie  pubUcatioai  ctf  a  ttbel  against  l:he 
plaintiff  in  a  new<[Q)aper  circulated  in  the 
county  of  the  plaintiff's  lesidmoe,  but  pub- 
lished by  the  corporation  in  tbe  place  in 
wbich  Its  priauelpai  place  of  business  is  lo- 
cated, may  be  brought  and  triad  in  the  ocmn- 
ty  of  tbe  piajiDtifre  xesAdenne  if  tbe  corpora- 
tion is  sued  alone;  burt:  by  imcludioiig  Im  the 
action  otlier  defeoMlantB,  wihose  readdenoe  1& 
outside  of  the  county  kn  Tv^hioh  the  ajetdon  is 
brofui^t,  the  plaintiff  TvaiTes  the  rlglht  given 
by  the  con^bitullon,  and  the  motion  of  the 
derfendants  for  a  change  of  the  place  of  trial 
must  be  deternvliKd  by  the  provisions  of  the 
43ta«ute.  (Brady  v.  The  Times  Mirror  Ck).,  106 
OaL  56.) 

11.  A  correction  or  retraotion  of  the  mis- 
take or  erroir  may  be  proiperly  pleaded  and 
giyen  ioi  eviidenoe,  but  can  operaite  only  in 
mitigation  of  dainmges,  and  not  as  a  full  de- 
fease to  the  action.  (Taylor  v.  Hearst,  107 
Cal.  262.) 

12.  Actual  ixc  pecutDdary  dn^niages  for  libol 
include  gecieral  damages  for  Injury  to  feel- 
ings and  loss  of  reputatioai,  TvMcih  9ieed  not 
be  alleged  in  detail  in  tbe  complailnt,  and 
may  be  "recovered  in  rtihe  absence  of  actual 
proof  amd  special  dfoma^ges.  ((3blldeni  v.  The 
San  Jose  Mercury  PrintiiDg  and  Pmbllshtaig 
Oo.,  105  <5al.  284.) 

13.  In  consideriiig  the  'amount  of  actual 
daanage  the  jury  must  consOdeir  the  injury  to 
tbe  plaintifTs  feellngis,  aitd  it  is  not  neces* 
sary  tibat  damages  reeuitlDg  from  such  In- 
jury be  specially  alleged,  or  that  proof  of 
such  Injury  be  specially  givem.  (Taylor  v. 
Hearst,  107  CJal.  262.) 

14.  In  an  action  for  libel  the  question  of 
damages  is  for  the  jury;  atud  the  court  can- 
not assume  as  matter  of  Ifuw  that  pkidntlff 
Is  entitled  to  only  nominal  damages;  nor  can 
a  verdict  for  the  defefndamt  be  allowed  to 
stBjnd.  undeflT  the  maxdm  de  mlnianis  non 
curat  lex,  upon  a  claiim  that  the  plaintiff  was 
entitled  at  moat  to  only  (nominal  damages. 
(TViylor  v.  H^oirst,  107  Oal.  262.) 

15.  Where  the  defendant  has  been  guilty 
of  malice,  antual  or  presumed,  the  Jury  may 
give  exemplary  damages;  but  the  defendant 
may  prove  amy  mitigatlmig  clrcumstancee  to 
reduce  the  amoumt  of  the  damage,  and  may 
prove  tibat  there  was  no  malice  in  fact  to 
prevent  exemplary  damages;  but  such  proof 
Is  not  sufOdeint  to  defeat  tObe  actionj  or  to 
prevent  the  pla/intlff  from  recovering  such 
damages  as  he  has  actually  srusteilnied  by  Tca- 
son  of  the  pubMcartJon.  (Taylor  v.  Hearst, 
10T  Oal.  262.) 


16.  The  question  whether  thei^e  wae  6ixo3& 
malice  on  the  part  of  the  detfendant  as  would 
entitle  the  defendamt  to  irecover  exemplary 
or  punitive  damages  is  ordinajily  one  of  fact 
for  the  jury;  but  where  It  is  clearly  estab- 
lished that  the  publication  was  not  made  by 
reason  of  any  ill-will  against  plaintiff,  or 
with  any  Intention  to  injure  or  defame  him, 
the  plaintiff  le  not  entitled  to  exemplary  or 
punitive  damages,  and  the  court  may  so  in- 
struct the  jury.  (Taykw  v.  Hearst,  107  Gal. 
262.) 

17.  Exemplary  damages  may  be  recovered 
when  maiice  on  the  pairt  of  the  defendant  is 
established  as  a  fact,  either  ajctually  or  by 
presumiptlon,  or  Inference  of  fact  from  the 
libelous  Gbaraoter  of  the  publication.  (Child- 
ers  V.  The  San  Jose  Mercury  Pidntiaig  and 
Publisihing  Co.,  105  Cal.  284.) 

18.  In  section  3294  of  the  Civil  Code,  wihicb 
allows  the  recovery  of  exemplary  damages 
wiheie  the  defendant  has  been  guilty  of  mal- 
ice, actual  or  presumed,  the  presumed  mal- 
ice spolren  of  is  a  disputable  presumption  of 
fact  establishing  prima  fade  the  right  of 
pla&ntlff  to  exemplary  damages  for  a  publi- 
cation libelous  per  se,  but  this  presumiptflon 
may  be  overcome  by  other  evidence  that 
there  was  no  malice  -in  ftect.  (Cfhilders  v. 
The  San  Jose  Mercury  Printing  and  Pubrsh- 
ing  C5o.,  105  Cal.  284.) 

19.  An  instruction  upon  the  subject  of  ex- 
emplary damages,  in  an  action  of  Ubel, 
whIiGih  assumes  that  malice  in  fact  was  estab- 
lished by  the  evidence,  when  the  defendant 
had  attempted  to  rebut  the  presumption  of 
malice  in  fact  by  evidence  to  the  contrary, 
i«i  erroneous,  as  assuming  a  question  of  Aact 
in  issue  before  the  jury.  (Ohilders  v.  The 
San  Jose  Mercury  Printing  and  PujbUshing 
Co.,  105  Oal.  284.) 

20.  Where  a  li/belous  publication  is  false  in 
!act,  but  lis  made  without  express  malice,  or 
malice  in  fact,  the  plaintiff  is  not  entitled  to 
recover  punitive  damages;  but,  in  snch  case, 
malice  in  kuw  etill  lemaSns,  and  if  the  pub- 
lication is  a  libel  per  ee,  the  pLalntiff  is  en- 
titled to  recover  compensatory  damages. 
(GWman  v.  McClatchy,  111  Cal.  606.) 

LIBRARIES. 
See  Public  Libraries. 

LICENSES. 
I.'  Power  to  Impose;  VaMdity  and  Amend- 
ment of;  Herein  of  What  is  a  Business. 
II.  Issuance  of;  Discretion  as  to. 
III.  Licenses  on  RallToads. 
lY.  Liquor  DLoeoses. 

V.  Collection  of;  Actions  for;  Violation  ol 
Ordinance. 
VI.  Revooatlon   of    Lioense;    Recovery    of. 
Money  Paid. 

Grant  gives  Uceose  for  bridge  and  rigiht  of 
way,  when.    See  Nuisances^  2. 

I.  Power  to  Impoee;  Validity  and  Amend- 
ment of;  Herein  of  WJtiat  is  a  Business. 

Valid1l7  of  Is  not  a  question  of  fact.  See 
OrdiEKuices,  19. 
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Wh'eth'er  prohibitory,  how  determliDed. 
See  Orddnamfoes,  19. 

Right  of  axstlon  is  Mmdted  to  buflimefis.  See 
post,  14. 

1.  1^  power  to  impose  a  Itoenfle  tax  up- 
on a  business  does  not  authorize  a  Ijax  upon 
iodlrrldual  ax>ts  connected  with  sucih  busi- 
ness; nor  cam  a  license  tax  for  a  business 
be  demanded  for  any  act  of  the  busdnees  not 
spedfled  in  the  ordinance  providinir  for  such 
taxes.  (Meroed  County  v.  Helm,  102  Gal. 
159.) 

2.  The  power  to  license  and  regulate  the 
sale  of  liquors  for  the  purposes  of  revenue 
Is  distinct  firom  tlhe  power  to  prohlibdt  such 
sale;  amd  an  ordinance  whicih  in  terms  pro- 
ceeds under  the  power  to  regulate  and  to  im- 
pose a  license  tax,  but  in  its  effect  amounts 
to  an  exercise  of  the  power  of  prohibition, 
cannot  be  upheld.  (Merced  Goun!ty  v.  Flem- 
ing, 111  Gal.  46.) 

8.  A  cotinity  has  no  authority  to  demand  a 
license  tax  except  from  >thoee  persons  who 
are  engaged  in  oairylng  on  Bome  business, 
and  when  its  ordinance  does  not  impose  a 
tax  upon  the  bnsin^ess  of  saloon-keeping,  as 
such,  eiod  the  compUuLnt  in  an  action  (to  en- 
force a  tax  for  thte  sale  of  liqnors  does  not 
charge  tihe  def  endamt  wiVth  haning  conduoted 
a  business  upon  whJ^ch  tbe  ordinance  impos- 
ed a  UQcense  tax,  there  Is  no  authority  to 
commence  or  mainiain  the  action.  (Merced 
Ooumty  V.  Helm^  102  Oal.  359.) 

4.  A  coun/ty  is  mot  aAithorls^ed  to  impose  a 
license  tax  for  the  mere  act  of  selUng  intox- 
icating Uquoro,  and  when  its  oadinance  does 
not  purport  to  impose  a  license  tax  upon  the 
business  of  selling  such  liquors,  but  merely 
upon  the  act  of  selling  It,  one  who  refuses 
or  fails  to  itake  out  a  Ik^ense  tor  suc^  act 
cannot  be  lawfully  arrested  upon  a  penal 
charge  of  carrying  on  the  business  without 
a  license,  and  should  be  discharged  upon  ha- 
beas corpus.    (Ex  parte  Mason,  102  CJIal.  171.) 

5.  A  single  act  does  not  constitute  a  busi- 
ness, and  when  a  saie  is  bait  an  dnieident  In, 
or  the  final  act  of.  another  business,  it  can- 
not be  sa:Id  to  be  the  business  whl'Ch  is  car- 
ried on  or  being  .transacted.  (Meroed  County 
V.  Helm,  102  CJal.  159.) 

6.  Under  the  provision  of  the  County  Gov- 
ernment Act  giving  power  to  Mcense  for  the 
purposes  of  regulation  and  revenue  all  and 
every  kind  of  business  not  prohibited  by 
law,  prohibition  cannot  be  efltected,  and  the 
very  terms  of  the  power  preclude  the  exer- 
cise to  suoh  an  extent  as  to  prevent  the  car- 
rying on  of  ttie  business.  (Merced  County 
V.  Helm,  102  CSal.  159.) 

7.  A  dty  ordinance  regulating  liquor  li- 
censee, and  a  section  of  *he  city  Qharter  giv- 
ing to  the  city  a  remiedy  by  citvil  action  in 
any  case  wBere  a  person  requiired  by  any 
ordinance  to  take  out  a  lir^ense  and  pay 
therefor,  shall  fWl  to  do  so,  are  not  In  con- 
flict with  section  12  of  article  XI  of  the 
consMtutton.  (City  of  Sacramento  v.  Dill- 
man,  102  ObA.  107.) 

8.  The  act  of  1878  regulating  liquor  li- 
censes In  the  dty  and  countv  Cff  San  Pnan- 
dsco  was  upon  a  local  subject  included  with- 


in section  11  of  article  XI  of  the  constitution 
of  1879,  giving  to  the  city  power  to  "make 
and  enforce  within  Its  limits  all  such  local, 
police,  sanitary  or  other  regulations  as  are 
not  in  conflict  with  general  laws";  and  the 
power  to  legislate  upon  sueh  subjects  thus 
given  to  the  city  necessarily  includes  the 
power  to  amend  an  existing  regulation  upon 
the  same  subject;  and  this  authority  express- 
ly given  in  the  constitution  obviates  all  ne- 
cessity of  any  autbodty  being  given  upon 
the  same  subject  in  the  charter.  (Foster  v. 
Board  of  Police  CoonmissloDiers.  102  Gal. 
483.) 

9.  A  retro8pectlv>e  ordinance  deportvlng  per- 
sons of  tbe  right  to  a  Mquor  license  who 
have  been  convicted  of  felony,  or  who  have 
carried  on  the  business  of  seHling  liquor  in 
places  of  aanusement,  Wibere  females  were 
employed,  is  not  an  ex  post  faxrto  law  with- 
in the  meaning  of  libe  oonstitntion  of  this 
state,  or  of  the  United  States,  not  being  a 
penal  or  criminal  larw,  nor  punisldng  any 
past  act  committed,  done,  or  suffered  to  be 
done;  but  simply  furnishes  a  standard  ap- 
plicable to  all  i)ersons,  by  which  theflr  fit- 
ness to  conduct  a  business,  in  itself  dan^per- 
ous  to  the  morals  and  good  order  of  tbe  city, 
shall  be  measured.  (Foster  y.  Board  of  Po- 
lice (Commissioners,  102  Gal.  483.) 

II.  Issuanice  of;  Discretion  as  to. 

Bef  usal  to  giant  license  does  not  prevent 
ifenerwal  of  appldcatlon.    See  Gertalorari.  14. 

lilquor  licenses,  refusal  to  grant,  certlopari 
will  not  lie  to  review.    See  CertkMurl,  14. 

10.  The  ordinaAce  of  the  city  and  county  of 
San  FranKidsco,  known  as  Order  Num^ier 
2637  amendaitory  of  Order  Number  1589, 
whereby  it  is  provided  that  no  license  to 
sell  liquor  shall  be  giamted  to  certain  per- 
sons of  specified  classes,  including,  among 
others,  any  person  who  has  carried  on  the 
business  of  selling  liquora  in:  any  place 
wihere  females  are  employed  to  wait,  is  a 
valid  exercise  of  the  police  power  under  sec- 
tion 11  of  article  XI  of  the  state  oonstitu- 
tion,  (Foster  v.  Board  of  Police  Commis- 
sioners, 102  Gal.  483.) 

11.  Where  the  ordinance  of  a  city  entitles 
every  man  who  complies  with  its  provisions 
to  a  retail  liquor  Mcense,  upon  written  appli- 
cation to  the  trustees,  and  the  giving  of  a 
bond  conditioned  to  keep  a  qu&et  and  order- 
ly house,  one  who  complies  with  sujdi  provi- 
sions is  entitled  to  the  license,  and  the  trus- 
tees hiave  no  discretion  to  say  that  <the  li- 
cense shall  not  be  granted,  and  they  vrill  be 
compelled  by  mandamus  to  issue  a  license 
to  the  applicant  (Henry  y.  Barton,  107  Gal. 
535.) 

III.  licenses  on  BailnMids. 

12.  A  license  tax  Im^posed  by  a  municipal 
corporation  upon  a  railroad  companiy  engag- 
ed In  interstate  commerce  is  Toid  axKl  can- 
not be  enforced.  (Olty  of  6an  Bernardino 
V.  Southern  Pacific  06.,  107  Oal.  524,) 

13.  The  fact  that  the  license  tax  was  Im- 
posed upon  a  branch  Mne  of  railroad  oper- 
ated in  the  munlcJipality  does  not  render  the 
tax  valid,  where  it  appears  that  tbe  brasioli 
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line  ^was  a  part  of  tbe  tJiansocnitiiDental  line  a  Uoense  tax.    (Merced  Oounty  v.  Helm,.  102. 

of  railroad,  and  the  railroad  conoapaaiy  is  en-  Cal.  159.) 

0ag<ed  in  the  carriage  of  paBseDgem,  freight,  20.  Notwithstanding  an  actlooi  to  recover  at. 

and  mails  between  all  polnrt»  on  the  hrainch  ncenae  tax  far  the  sale  of  liquors  is  ooonect- 

llDie  and   points  on  the  main  line  of  the  ^d  with  a  police  regnlaition  concemlmg  liq- 

milroed  ontsfde  of  the  state  of  GaUfomiia.  uor  licenaes,  such  action  wlM  lie  where  the 

(City  of  Son  Bernardino  v.  Southern  Pacific  city  charter  gives  to  the  city  a  remedy  by  a 

Co.,  107  Oad.  524.)  oivjl  action  in  all  cases  of  licenees  ix>  trans- 
act, do,  or  carry  on  any  busdness,  trade  or 

IV   I^lquor  Licenses  occupatlan  without  distinction  as  to  the  ob- 

„       ,  ^,        *           J,   ^^    ,     \        ,.  Ject  flor  which  the  Ikenae  is  required.    (City 

Regulating    sate   of  ^tortoxicating   Uquxm.  of  Sacramento  v.  DUlman,  102  Oal.  107.) 

^lU^ty'^^^not'^tion  of   fta^    See  „,^iii?^„*l''if!l^ 

OrdiDAnces  19  municipal  corporatiKxn  of  the  sixth  class  to 

^^^        •      *  recoveff  a  Ucense  tax  imposed  by  a  mutnldpal 

14.  Where  an  ordioiflinoe  purparts  ix>  Impose  ordinance  (the  failure  of  rthe  oomplailat  to 
a  license  tax  for  the  sale  of  Imtoxdcattog  liq-  set  forth  the  proTlstona  of  the  ordinance  oth- 
uors,  but  the  right  to  collect  the  Mcense  tax  ea^lse  -than  by  reference  to  Its  title  and  date 
by  suit  is  Mmdted  to  insnances  in  which  the  of  passage  will  not  invalidate  a  Judgment 
persons  commence,  carry  on,  or  engage  in  for  the  amount  of  the  license.  Such  a  judg- 
conductfng  acxme  "business"  15or  which  a  11-  ment  cannot  be  collaterally  attacked  on  a 
cense  tax  is  required,  no  action  can  be  main-  motion  to  quash  an  execution  issued  theie- 
talned  to  recover  the  itax  imposed  by  the  or-  on^  uq^  jg  valid  and  operative  untdl  appeaJ- 
dtaiance.  (Merced  Oonnty  v.  Helm,  102  Oal.  ed  town  or  i^versed.  (Town  of  Hayward  v. 
l59.)  Ptawntal,  107  Cal.  386.) 

15.  It  is  within  the  power  of  a  county  to  Action  for  license,  flaHure  to  charge  that 
license  for  revenue  the  bufilness  of  liquor  defendant  was  doing  busIneBB.    See  ante,  3. 

fS!^^£^y^^^^^i^  f^^tJ^i  22.  Under  a  municipal  ordinance  requiring 

«iDTO  dc^  bualneee^withto^  a  licenee  tax  for  the  sSTliaig  of  Mquorln  ^ 

^"^^^"'fJ^^'^l^'^^^^^^'^J^^  bafl--rwni.  saloon,  or  ot^  plac2  wli^ Tq- 

aries.    (Ex  parte  Manefteld,  106^1.  4OO0  uor  Is  sodd,  no  be  drank  uj^  ttie  Sls^ 

16.  Where  a  county  bas  passed  an  ordi-  where  sold,"  a  complaint  merely  charging 
nance  requtring  a  high  license  tax  for  the  the  defendant  with  carrying  on  "the  busi- 
sale  of  inrtjoxlcating  liquors  within  the  conn-  ness  of  selling  liquor,"  without  referring  to 
ty,  and  providing  that  the  tax  shall  be  col-  a  saloon  or  bar-room,  or  other  plaoe,  or  alle^- 
lected  by  fralt,  but  fixing  no  penalty  for  en-  i^g  that  the  liquors  weire  to  be  drank  upon 
gaging  In  the  business,  the  ordinance  is  not  tihe  premises  wftiere  sold,  Is  fataJly  defective, 
to  be  regarded  as  the  exercise  of  a  poUce  ^n^  ^iU  not  sustain  a  commitmenjt  for  an 
power,  but  as  a  revenue  measuire  In  the  reg-  offense  agaJ«i«t  the  ordinance,  and  a  defend- 
ute-tion  of  the  business.  (Merced  Oounty  v.  aj^  commiitted  under  such  a  complaint  will 
Helm,  102  Oal.  159.)                             ^     «  ^  be  discbairged  upon  Iiabeas  corpus.    (Matter 

Validity  of  liquor  licenses.    See  ante,  2,  7.  ^f  oMsham,  105  Oal.  674.) 

8.                                    ,        ^    .  ^  ^  Right  of  action  is  limited  to  business.    See 

Probibltion  cannot  be  aflCected  by  means  ^nrte,  14. 
of  license.    See  ante,  6. 

Discretion  as  to  Issuance  of  liquor  license.  _„   _           .,        _  _                  .  ^,          „  _ 

See  ante  11.  *  Revocation  of;  Recovery  of  Money  Paid. 

Order   refusing  liquor  license  In  certain  Power  to  revoke.    See  Basements,  1. 

cases,  validity  of.    See  ante,  10.  Executed,  cannot  be  revoked.    See  Base- 
ments, 1. 

V.  OoUectlon  of;  Actions  for;  Violation  of  ^i»^J,^*  ^^  ^  ^^^ATf  ^^"^  ^^' 

v^mji^              Ordinance  revocation  of.    See  Railroads,  1. 

,,.      _^  J    .     .  I.J.  X    .t-  23.  Wheire  a  license  to  carry  on-  a  retail 

PraotiGij]^  medicine  without,  right  to  Jury  jj^,^  business  for  a  period  of  three  months 

trial.    See  J»i7  <Mid  Jurora,  6.  ^^  revoked  by  the  board  of  trustees  of 

Money  collected  for.  auditor  not  authoriz-  ^j^^  mrmicipallty  granting  the  license,  at  the 

^A^S^Z^'  pee  Auditors,  4-6.          expiration  of  one  month,  an  acUon  to  recov- 

li.  The  5S?^,*:2^J^^^^^^  ^«  ^^tr  er  the  proportion  of  the  license  money  paid 
have  no  awttftlty  to  create  toe  office  of  11-  ^^^  ^he  unexpired  term  of  the  IDcense  is  bar- 
cense  tax  cojlecrtor.  (^  of  Los  Angeles  ^^  ^i^^  ^^  ^^^^  a^^t^r  tlie  right  to  re- 
V.  Lopez,  104  oal.  zdt.)  cover  the  money  accrued.    (Hertwilck  v.  Olty 

1{>.  A  Hcense  tax  sougbt  to  be  recovered  in  of  National  City,  102  Oal.  377.) 

an  action  Is  not  a  penalty,  but  In  the  nature  24.  Whatever  right  the  pladntlflf  ihad  to  the 

of  a  debt  due  from  the  defendant,  or  a  duty  repayment  of  the  license  money  arose  from 

devolved    upon  ithe   defendant   personally,  the  violation  of  the  obligation  by  the  de- 

which  can  be  enforced  precisely  as  though  fendant,  if  any,  to  permit  Mm  ito  transact 

be  had  contracted  to  pay  such  sum  of  money  tihe  business  Uoecsed,  and  by  the  act  of  the 

to  the  dty.    (City  of  Sacramento  v.  Dillman,  defendant  in  revoking  the  license,  and  the 

102  Oal.  107.)  facts  that  the  ordinance  fixing  the  amount 

1&.  Without  some  epeolal  authority,  either  of  the  license  tax,  and  the  application  of  the 

by  the  statute  or  by  the  ordinance  itself,  a  plalntiflf  for  the  Ucense,  and  the  action  of 

oivll  action  cannot  be  maintained  to  recover  the  board  In  granting  the  same,  and  the  11- 
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oense  Itself,  and  the  notice  of  revocation,  ©ml  rule  as  ito  (the  waiver  or  loss  of  ilen  by  a 

were  all  In  writing,  do  not  consstitute  a  writ-  claim  of  ownership  does  not  apply  in  the 

ten  obli9a.tion  or  Instmmenit  of  wrjiting  upooi  case  of  the  pledgee,  who  may  sell  or  €i88llgii 

which  (the  llaiblHty  oharged  in  the  oampkdnt  ©fther  the  property  or  his  interest  in  the 

is  founded.    (Hertwlck  v.  City  of  National  pledge  to  a  bona  fide  purchaser,  wlio  will  be 

Caty,  102  Gfd.  877.)  allowed  ix>  hold  property  nntll  tibe  extinguJsh- 

LIENS  memt  of  the  original  obUgieution,  as  a  trans- 
feree of  the  rights  of  the  pled««e.    (Wllttams 

Agtetors*.    See  Agistors.  v.  Ashe,  111  Cal.  180.) 

Laborer's  ll«n  on  minAng  claim.    See  Mines  5.  if  the  exlstenoe  of  a  lien  does  not  de- 

^Jlri.?^'.  11          ci^  w    w  ^    ...  P«^  upon  possession  it  may  be  assigned, 

^}!S^^  J*™'    ^  ^^°^?^Jf*^-  and   the  asi«nmeat  of  the  claim   carries 

■^ttel  mortgages,  lien  of.    See  Mortgages,  with  It  the  right  to  the  Men  as  an  Incident. 

i^Vi«„«^«    M        #     a      T2,       -^         .rx  (Duncan  T.  Hawn,  104  €al.  10.) 

Execution,  lien  of.    See  ExecvttoDB,  III.  ^   --,,         .. , ,.      .     .      , ^ 

Judgment,  lien  of.    See  Judgments,  V.  ^^^'  Wihere  ifchere  is  no  lien  to  be  enforced 

Street   assessment,  lien    of     See   Streets,  ^^jSfL^/^  *^^*""'^S^tf^°"^^®i2 

yxi^  5.  ^^  aietlon.    (Keener  v.  Bftgle  Lake  L.  and 

Vendors'.    See  Vendor  and  Vendee,  IV.  ^*  ^'*  ^^^  ^^'  ^^'^ 

Appointment  of  receltver,  effect   on.   See  ^  ^„„  ^  ^  ^,^ 

ReeeiveiB,  8.  LIEU  LAND. 

Rlghfts  of  lienor  as  against  dectree  for  all-  See  Public  Lands,  I. 

mony.    See  Marriage  and  Ddvoiree,  40.  » 

Sewer,  lien  cannot  be  created  under  rodd  LIFE  ASSOCIATIONS. 

r^lution  of  intention  for.    See  Sewern,  1.  «-^  TTnlnirtomorated  Aaaoolatlons.  37 

Redemption  from,  Ikxw  effected.   «ee  A^ls-  ^^  Unlnioorporated  Associations,  61. 

tors,  3. 

Waiver  of,  what  amounts  to.    See  Agis-  ^IFB  ESTATES, 

tors,  2;  Vendor  and  Vendee,  15.  Deed  conveys,  when.    See  Deeds,  23. 

Place  of  trial  of  suit  to  enforce,  effect  of  Homestead    set   apart  on   divorce.      See 

creation  of  new  county.    See  Venue,  1.  Homesteads,  VI,  3. 

Suit  to  foreclose,  party  mot  entitled  to  jury.  Permission  Ijo  use  >homeflrtead  duriofir  life 

See  Jury  and  Jurors.  3.  does  not  create.    See  WiUs,  56. 

1.  The  laborer's  lien  given  by  statute  upon  Trustor  has,  when  tfhere  is  a  power  of  re- 
threshing  •  madhines  passes  by  the  assign-  •  vocation  in  a  trust.  See  Trusts  and  Trustees, 
ment  of  the  claim  of  cthe  laborer  which  the  1^- 

Ihaa  Is  given  to  secure,  and  may  ,be  enforced  1-  The  superior  cooit  is  not  autbordzed  \n 

by  the  assignee,  by  foreclosure  of  the  lien  the  exercise  of  i!ts  probate  jurtsddctlon  to  di- 

for  the  value  of  the  lalbor,  within  the  time  rect  a  coovension  of  the  testatoor's  property 

of  Mnkitation  fixed  -by  the  statute.    (Duncan  Into  securities  to  be  Investtsd  so  as  to  allow 

V.  Hawn,  104  Cal.  10.)  only  the  Income  thereof  to  a  Hfe  tenant,  nor 

2.  The  act  of  Mairoh  31,  1801,  giving  a  Ben  *o  require  the  life  tenant  to  give  any  security 
to  mechanics  and  laborers  employed  by  a  before  receiving  the  legacy.  (Estate  of  Gar- 
corpoiwtion  for  wages  earned  by  and  due  rity,  108  CJal.  463.) 

them  weekly  or  monthly,  applies  only  to  cor-  2.  Where  (the  legatees  In  .lemalnder  make 

pora/tions  doing  busiiness  in  (the  state  who  it  appear  ^that  tihiere  is  danger  that  the  estate 

emiploy  laiborers  or  mechanics  by  the  week  will  be  impaired  or  suffer  waste  if  left  In 

or  month,  and  whose  wages  under  the  terms  the  possest^on  of  the  life  tenanit  without  se- 

of  their  employment  are  payable  weekly  or  ciirlty,  and  it  is  necessary  that  their  rights 

monthly;  and  a  plaintiff  seeking  to  enforce  In  the  property  shall  be  protected  or  pre- 

the  lien  given  by  that  statute  must  brin^  served,  they  must  seek  relief  from  the  equity 

himself  within  the  terms  stated,  and  aver  arm  of  the  supezdor  court  !in  ocder  to  demand 

that  the  wages  dne  him  were  earned  weekly  that  security  be  given.    (Bstate  of  Gaarlty, 

or  monthly.    (Keener  v.  E>agle  Lake  L.  and  108  Cal.  468.) 

I.  Ox,  110  Oal.  627,)  3.  i^ie  testator  has  /the  right  to  make  the 

3.  A  laborer  does  not  acqulire  any  rlgbt  to  life  teusnt  trustee  of  the  property  be- 
enforce  a  tten  under  the  act  of  1801  by  rea-  queathed  without  requiring  any  security 
son  of  filing  a  no^ce  of  mechanic's  Uen.  fiy>m  him;  and  very  sllgjht  Indications  In  the 
(Keener  v.  Bagle  Lake  L.  and  I.  Co.,  110  Oal.  will  will  be  construed  as  sbowhig  that  the 
627.)  testattor  tinttended  the  life  iteoiant,  imther  tiban 

4.  As  a  general  rule,  a  llenholder  who  re-  the  executor,  to  be  tfhe  tmstee,  subject  to  ttie 
fuses  upon  proper  demand  to  deliver  prop-  general  rules  applicable  ito  the  obligations 
erty  without  setting  up  his  Men  thereon,  or  of  a  trustee  to  his  cestui  que  trust  (Bstate 
who  bases  his  irefusal  ui>on  a  daim  other  of  Garrity,  108  OaL  463.) 

than  that  of  lien,  walfves  hde  rigM  to  claim  4.  Where  by  the  terms  of  the  will  the  tes- 

a  lien  after  action  commenced;  and  if  one  tator  bequeaith<ed  to  his  widow  for  the  term 

baviing  a  lien  claims  absolute  ownership  in  of  her  natural  life  ail  of  his  property  of 

a  replevin  suit  his  lien  is  lost,  and  be  cannot  every  elmraicter  and  desc^ptfon,  and  gave  to 

claim  any  rights  as  a  lienor,  unless  his  daim  the  children  the  rest,  residue,  and  remainder 

is  honestly  and  mistakenly  pressed.  In  whdch  of  the  estate  and  property  remaining  after 

case  he  may  have  his  lien  upon  abandoning  the  termination  of  the  Iffe  estate,  witliont 

the  fiEilse  claim  of  ownership;  but  the  gen-  giving  to  them  the  same  property  and  estate 
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1)y  way  of  remaiu^deir,  tibe  will  must  be  con- 
strued  as  alhowJiiig  tbe  intention  of  the  tea- 
tator  that  his  widow  ^ediould  bare  the  posses- 
sioQ  of  the  pfoperty  bequeathed  lo  her  dur- 
ing life,  without  bein^  i^uJj^ed  to  g^ve  any 
security  fior  its  preservation,  and  tluut  It  waa 
within  hJs  contemplaitfton  that  some  of  the 
property  reoeived  by  her  mij?ht  tnot  be  *n  ex- 
isteiu^e  at  heir  death  i»  be  reoedrred  by  the 
<!blldi«n.    (E>Btate  of  Garrity,  108  Gal.  463.) 

5.  Where  the  will  of  a  teataitor  discloses 
his  InteKktikui  that  his  wJdow  shall  have  the 
fuU  enjoyment  dudng  her  lifetime  of  per- 
sonal property  bequeathed  to  (her,  without 
being  required  to  ^ive  any  aeiouriity  for  Its 
preservation,  she  is  entitled  to  have  the  pos- 
sessftoQ  of  the  personal  propenty  itn  whiclk 
sbe  Is  gdveB  a  Mfe  estate  distilbuted  directly 
toiher,  to  be  held  duorlng  the  term  of  hec  life, 
f Estate  of  Gandty,  108  Gal.  463.) 

6.  A  piooeedinfir  under  section  1723  of  the 
Ooide  of  Glvll  Procedure  to  obtadm  a  decree 
that  a  life  estate  gzanted  under  tbs  w4U  of 
a  deoedent  has  been  rterminated  by  iMfeSOQ 
of  the  death  of  the  one  to  wbosn  it  was 
gmnted,  should  be  pcoperly  instituted  ta  the 
superior  Gomrt  undes*  its  general  jusdsdiction 
and  not  its  probate  JurisdJotlon;  bat  where 
tiie  facts  stated  fin  the  petition  ane  suoih  as 
to  entitle  it  to  be  treated  as  a  comtpUnt  In 
equity,  and  the  allegations  aim  suffltcdenrt  tn 
aH  -respects  to  justify  the  relief  ^ranted^  the 
superior  court  hsTlng  Juxisditctflon  of  the  sub- 
ject matter  and  of  the  pantlee  may  Brant 
the  proper  relief.  notwithistBaiiddnflr.  tl>e  im- 
pixY>per  entitlinfiT  of  the  cause  as  a  probate 
proceeding  \n  tJue  msitter  of  the  estate  of  the 
deceased  testator,  which  €»tate  had  been 
wound  UT>  many  yea.T8  b«for<»  tlie  fllBiifr  of 
the  petition.  (Estate  of  He  Leon,  102  Cal. 
K37.) 

LIFE  INSURANCE. 

See  Insurance. 

LIGHT. 
Easement  of.    See  Easements,  I,  1. 

LI^nXATIONS. 
See  Statute  of  Limitations. 

LIQUIDATED  DAMA6SS. 
See  Damages,  I. 

LIQUOJIS. 
See  Intoxicatix^  liquors. 

US  PENDENS. 

Seeking  to  enforce  trust  dn  salt  In  which 
lis  pendesM  filed.  See  Trusts  and  Trustees, 
21. 

LISTS. 
Assessment  lists.    See  Taxation,  IT,  1. 
Jurors,  certifying  lists  of.   'See  Jury  and 

JlBTOCS,   II. 

Nominatiom,  publifihipg  lists  of.  See  Elec- 
tions»  II. 

LITBRT-STABLE  KISDPBR. 

Liken  of.    See  Agistors. 


LOANS. 
See  Banks  and  Banking,  II;  Intetrest. 

LOCATION. 

Boundaries,  location  of.    See  Boundaries. 
Street,  location  of.    See  Streets,  VI,  3. 
•Contract  for  location  of  public  land.    See 
Public  I.Ands,  30. 
IkUndng  claims.    See  Mines  and  MUntog. 

LODES. 
See  Mines  and  Mining. 

LODGES. 

Subordinate,  expulsion  of.    See  Unincorpo- 
rated Assoelatioos. 

LOS  ANGELES. 

By  the  oharter  of  the  city  of  Loe  Angeles, 
and  by  section  11  of  article  XI  of  the  staita 
constitution,  the  city  is  authoiiized  to  exer- 
cise the  poMce  power  of  the  state  for  local 
purposes,  and  the  oarponute  authorities  of 
the  cdty  had  statutory  and  constitutional 
power  to  Inuprove  the  iohannel  and  banks  of 
the  Los  Angelfes  nivev  as  they  might,  iln  the 
exercise  of  a  Bound  discretion,  deem  most 
advantageous  to  the  city  and  Its  inhabitants; 
and  its  work  In  so  doing  ds  dtetknctiy  of  a 
public  charaicter,  and  w+thln  the  police  pow- 
er of  the  state.  (De  BaJcer  v.  S.  C.  Ry.  Co., 
106  Gal.  25T.)   * 

JTudicial  notice  of  boundaries  of.  See  Ju- 
dicial Notice,  10. 

Pufblic  library  of.    See  PuWlc  Libraries. 

Levee  along  Los  Angeles  river,  negligent 
construction  of,  liability.  See  Wafer- 
courses,  VI. 

Statute  relating  to  compensation  of  as- 
sessor.   See  Constitutional  Law,  87. 

LOST  INSTRUMENTS. 

Oral  evidence   of   contents   of   lost   letter. 

See  Agency,  25. 

LOTTERIES. 

Regulation,  sale   or   possession    of   tickets. 
See  Ordinances^  V,  2. 

LUNACY. 
See  Insanity. 


MAOHINBRY. 

Unprotected,    injury    from.    See 

and  Tenant,  III. 


Landlord 


MADERA  COUNTY. 
Term  of  judge  of.    See  Judgos,  2. 

MAILS. 

Service  of  notice  by  maiL    See  Notice.  4. 
Presnmption  of  reeeipt  of  mailed  letter. 
See  CorpozatloBS,  152. 

MAINTENANCE. 
See  cross-references   under   Support. 
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MAINTBNANOE^MALIOIOUS  PROSECUTION,  I,  II,  III. 


Allowance   for  support   of   children.     See 
Infancy,  3;  Parent  and  Ob  lid,  I. 
Legacy  for,  bears  interest.    See  Wills,  73. 


MAJORITY. 

Public  boards,  majority   of   controls. 
Offices  and  Officers,  III. 


See 


MALrPEASANCB. 
See  cross-references  under  Misconduct. 

MADIOE. 

See  Libel,  I;   Malicious  Prosecution. 

Definition  of.    See  Libel,  6. 

MALICIOUS  PROSEICUTION. 

I.  Malice   and  Want   of    Probaible   Cause 
Must  both  Appear. 

II.  What  is  Probable  Cause. 
III.  Prosecution  on  Advice  of  Counsel. 
lY.  Who  to  Decide  Questions  of  Malice  and 
Want  of  Probable  Cause. 

V.  Evidence  and  Instructions. 

I.  Malice    and    Want  of    Probable    Cause 
Must  both  Appear. 

1.  In  an  action  for  malicious  piroeecution, 
viphere  probable  caiuse  is  found  to  exist,  no 
amounit  of  malioe  will  entitle  the  plaintiff  ico 
recover.    (Lacey  v.  Porter,  103  Cal.  6©7.) 

2.  In  actions  for  malicious  prosecutiion  the 
plaintiff  mnst,  <hi  order  to  recover,  establish 
not  only  malioe  but  want  of  probable  cause. 
(Snvlth  V.  Liverpool  and  London  and  Globe 
iMsnirance  Co.,  107  Cal.  432.) 

3.  Actions  for  malicious  prooecutlonB  are 
not  favored  in  larw,  and  will  be  sustained 
only  when  it  is  shown  that  (the  prosecution 
was  In  fact  actuated  by  malice,  and  that  the 
party  tinstigatinfg  it  iiad  no  reasonaible 
ground  for  causing  the  prosecution.  (Lacey 
V.  Porter,  103  Cal.  597.) 

4.  One  who  causes  another  to  be  prose- 
cuted for  a  crime  is  not  liable  in  damages 
therefor,  unless  he  acts  through  malice,  and 
without  probable  cause;  and  it  is  th§  policy 
of  the  law  that,  whenever  a  oitizen  shall 
have  reasonable  cause  to  believe  that  a  cr&me 
hias  been  committed,  he  shall  be  protected  In 
his  efPorts  to  secure  the  pomlshment  of  the 
ofPoDder,  aod  be  is  not  to  be  mulcted  In  dam- 
ages because  the  defendajut  Is  abUe  at  the 
trial  to  establish  hds  Innocence  if  he  caused 
the  arrest  in  good  flalth  and  without  malice, 
and  the  facts  within  his  knowledge  were  of 
such  a  characteir  as  to  Induce  in  the  mind  of 
a  reasona'bie  man  the  honest  belief  that  a 
crime  was  committed.  (Dunlap  v.  New  Zea- 
land F4re  eftc.  Ins.  Oo.,  109  Oal.  365.) 

II.  What  is  Piobable  Cause. 

5.  Proibable  cause  ds  a  suspicion  founded 
upon  chxnxmfrtamces  sufflc&enrtly  strong  to 
warrant  a  reasonable  man  dn  the  belief  that 
the  charge  ds  true.  Whether  the  alleged  cir- 
cumstances existed  or  not  is  simply  a  ques- 
tion of  fact;  but,  oonceddng  their  ezdisteiDce, 
whether  or  not  tliey   constituted  probable 


cause  is  a  questkm  of  law.  In  the  present 
case,  after  a  review  of  the  evidence,  the 
ccnxpt  is  of  tiie  opinion  that  the  circumstances 
disclosed  a  case  of  probable  cause,  (^mith 
V.  Liverpool  and  London  and  Globe  Ins.  Co., 
107  Oai.  432.) 

6.  In  an  action  for  malicious  prosecution, 
where  It  appears  t^t  the  plaintiff  belonged 
to  a  company  of  from  two  to  four  hundred 
men  which  was  organized  for  the  purpose 
of  "jumping  land,"  and  a  couipany  of  ateut 
fifteen  of  them,  with  a  foor-horse  (team 
loaded  with  lumber,  were  proceeding  to  go 
upon  a  tract  of  land  owned  by  a  corporation, 
in  which  the  defendant  was  a  large  stock- 
holder, w&en  fthey  were  met  by  the  supecrfn- 
tAiident  of  tlie  corporation,  who  stopped 
them,  and  thereupon  one  of  the  party  said 
that  the  owners  might  as  well  yield  peace- 
fully, as  he  had  thiree  or  four  bundled  men, 
and  would  go  on  t^e  land,  and  tb^  returned 
next  day  to  survey  the  land,  the  defendant 
had  probable  cause  to  prosecute  sudi  parties 
for  threatening  to  enter  upon  and  detain  the 
property  by  force  and  violence,  and  the  facts 
that  the  threats  to  occupy  the  tend  were 
made  by  one  of  the  employees  of  the  com- 
pany of  jumpers,  and  not  by  the  plaintiff, 
and  that  the  plsdnrtiff  had  already  selected 
land  on  another  tract,  are  immaterial^ 
(Lacey  v.  Porter,  103  Cal.  697.) 

7.  In  an  action  to  recover  damages  for  the 
malicious  prosecution  of  a  criminal  action 
against  the  pladntiff,  upon  a  charge  that  the 
plaintiff  did  maliciously  and  willfully  tear 
down  fences  to  make  a  passage  through  an 
Inclosure,  it  appeared  that  the  premises  upon 
which  the  fence  was  broken  through  had 
been  leased  by  an  admindstrator,  with  a  pro- 
vision in  the  lease  that,  in  case  of  a  sale  of 
the  land  with  the  crop  thereon,  the  lessee 
should  receive  a  reasonable  compensation 
for  his  labor  and  expenditure  in  putting  In 
the  crop  and  caring  for  the  same  until  the 
sale,  and  that  plaintiff  was  a  subtenant  un- 
der the  lease  and  'had  corn  growing  upon  the 
land,  when  one  of  the  defendants  became 
the  owner  through  a  sale  by  the  administra- 
tor; and  there  was  evidence  tending  to  show 
that  the  puroluiser  knew  of  the  rights  of  tb^ 
tenant  before  he  purchased  the  tend,  and 
knew  the  terms  of  the  lease,  but  cteilmed 
that  the  subtenant  must  deliver  the  tend  to 
him  and  look  to  the  admiiuistnator  for  pay- 
ment for  hJs  la/bor  and  expenditures,  and 
that  the  subtenant  persisted  in  holding  on 
until  he  was  paid,  whereupon  the  purchaser, 
without  offering  to  pay  bim,  naiUed  up  the 
fence  where  the  subtenant  had  'been  in  the 
habit  of  going  Into  his  field,  and  forbade 
hdm  to  enter  the  field,  and  the  breaking  of 
the  fence  was  done  by  the  subtenant  by  pry- 
Inig  off  the  boards  in  order  to  go  isKto  his 
field;  iheM,  that  such  evidence  tends  to  show 
a  want  of  probable  cause  for  the  criminal 
chainge  of  maliciously  tearing  down  the 
fences.  (Seabrldge  v.  McAdam,  106  ObJ.  346.) 

III.  ProsecuJtiion  on  Advice  of  Counsel. 

8.  The  general  rule  in  reference  tx>  the  ad- 
vdce  of  counsel  as  a  defense  In  actions  for 
malicious  prosecutions  3s,  that  where  a  party 
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has  comm.iHii*cated  all  the  facts  bearing  on 
the  case  of  \v:hich  he  has  kzKvwledge,  or 
could  have  ascetrtained  by  reasonaible  dili- 
gence and  iinquiry,  and  has  acted  Ufpoii  the 
advice  recedved,  honestly  and  in  good  fa^tb, 
the  want  of  probable  oause  is  negatived, 
and  tflie  action  f  oo*  malicioirs  proeecutlooi  will 
not  lie.    (Sanden  v.  Sherman,  107  €al.  391.) 

9.  In  action  for  malicious  proeecrutiotU  It 
was  error  for  the  court  to  Instruct  the  jury 
that  the  evidence  showed  without  contradic- 
tion that  there  ^^as  probable  cause  for  the 
crln^nal  prosecution,  because  defendants 
acted  in  good  faith,  under  the  adTdce  of  coun- 
sel, where  it  appeared  that  the  attorney  who 
gave  the  advice  for  the  arrest  did  flaot  ba»e 
hte  opinion  upon  the  facts  disckwed  by  the 
plalnrtlflf's  evidence,  which  tended  to  show 
that  defendants  knew  facts  not  constotent 
with  probable  cause;  but  it  Is  a  question  of 
fact  to  be  determined  by  the  Jury  and  not 
by  'the  court,  whether  the  defendants  made 
a  fair  and  full  s^tement  to  their  tuttomey  of 
the  facts  wMch  were  known  to  them.  (Sea- 
briefee  V.  McAdam,  108  Cal.  345.) 

10.  The  question  of  the  good  faJth  of  coun- 
sel in  glvfing  the  advice  is  not  an  elemeoft 
in  delermdnlng  whether  there  wa©  or  was 
not  probaiNe  cause.  (Sandell  v.  abernum, 
107  Cal.  301.) 

11.  In  an  action  to  ^recover  damages  for 
the  malicious  proeecutian  of  a  proceeding 
for  the  appointiment  of  a  guardlaini,  ae  in- 
struction that  "if  the  defendants,  before  fil- 
ing the  petition  to  hiave  a  guai^dilan  ap- 
pointed, sought  the  advice  of  counsel,  .... 
and  stated  to  him  all  the  case  on  which 
the  application  for  guardiansihip  was  based, 
and  made  a  full  and  faiir  statement  of  all 
the  facts  of  that  case  to  their  coumsel,  and  he 
advised  that  they  file  a  petition  for  the  ap- 
pointment of  a  guardian  ....  and 
believing  and  acting  on  enich'  advice 
they  filed  their  petition,  it  is  a  good  de- 
fense in  thdB  case,  and  dt  makes  oio  difference 
if  their  petition  waa  denied,"  Is  a  correct 
statemenrt  of  the  law,  when  tested  by  the 
preceding  rule.  (Sandell  v.  Sherman,  107 
Cal.  391.) 

12.  Where  the  facts  upon  which  an  arrest 
is  made  constitute  probable  cause,  and  the 
party  causAng  the  arrest  acts  lin  good  faith, 
M:  Is  not  necessary  to  show  that  he  consulted 
counsel  and  acted  upon  his  advice  lin  caus- 
ing the  aareat;  though  taking  the  advice  of 
counsel  tends  to  show  good  faith  and  the  ab- 
sence of  maBoe.  (Lacey  v.  Porter,  103  Oal. 
697.) 

13.  If  a  prosecuting  witness  takes  the  ad- 
vice of  the  prosecuting  attarmey  and  lays 
before  him  all  the  facts  within  hds  knowl- 
edge relatitnig  to  the  alleged  ofOense,  and  i«i 
advised  by  Mm  that  they  oonstitafte  a  crime, 
he  is  protected  in  proseouting  the  same;  and 
tile  defense  of  probable  cause  Is  sufficiently 
established  if  It  be  shown  that  he  has  laid 
before  IMs  officer  a  full,  fair,  and  correct 
statement  of  all  the  facts  known  to  him, 
or  which  be  «had  reason  to  believe  existed, 
without  any  suppression,  evasion,  or  false- 
hood; and  as  he  believed  them  to  be,  and  that 
he  has  acted  honestly  upon  the  adviice  given 


him.    (Dunlap  v.  New  Zealand  Fire  etc.  <3o., 
109  Oal.  365.) 

14.  Where  the  prosecuting  witness  acted  in 
good  faith,  and  disclosed  all  the  facts  within 
his  knowledge  relajting  to  the  offense  and  the 
accusation  to  the  prosecuting  attorney,  bis 
defense  of  probable  cause  is  estaiblis(hed  even 
though  the  defendant  should  show  at  the 
trial  other  facts  su^dent  to  secure  his  ac- 
qrriittal,  and  which  might  have  been  ascer- 
tained by  the  prosecuting  witness,  if  ihe  had 
made  diligent  Jmquiry  therefor;  and  i>nstruc 
tions  to  the  jury  that  the  prosecuting  wit- 
ness must  have  exercised  due  dlUigence  In 
ascertaining  the  facts,  or  Trhether  there 
were  any  other  facts  bearfaiig  upon  the 
charge,  are  erroneous.  (Dunlap  v.  New  Zea- 
land Fire  etc  Co.,  109  Cal.  305.) 

15.  It  is  not  necessary  that  the  prosecuting 
witness  shaU  (institute  an  investigation  of 
the  crime  itself,  or  seek  to  ascertalai  whether 
there  are  other  facts  relating  to  the  offense, 
or  try  to  find  out  whether  the  accused  has 
any  defense  to  tlie  charge;  nor  is  he  required 
to  exhaust  all  sources  of  Information  beasing- 
upon  the  facts  which  have  come  to  his 
knowledge.  (Dunlap  v.  New  Zealand  Fire 
etc.  €o.,  109  Cal.  365.) 

16.  Facts  wlthdn  the  knowledge  of  the 
prosecuting  witness  putting  him  upon  in- 
quixy  with  reference  to  other  facts,  or  mak- 
ing hdm  presumptively  cognizant  of  other 
facts,  bear  only  upon  'hds  good  faith  in  mak- 
ing a  statement  of  the  case  to  counsel;  but 
such  facts  and  circumstances  do  not  alter 
the  rule  that  where  he  makes  a  full  and  fair 
statement  of  the  mia/teirial  facts  known  by 
him,  or  which  ibe  had  reasomable  ground 
to  believe  existed  at  the  time,  he  is  protected" 
by  the  advice  of  the  ddstrlct  attorney,  and 
Is  not  requiired,  before  making  the  complaint, 
to  learn  or  make  Inquiry  as  to  other  mate- 
rial facts.  (Dunlap  v.  New  Zealand  Fire  etc. 
Oo.,  109  Cal.  365.) 

IV.  Who  to  Decide  Questions  of  Malice  andr 
Want  of  Probable  Oause. 

17.  Where  all  the  facts  are  admitted,  the 
question  whether  there  was  probable  cause 
is  a  question  of  law  for  the  court  (Sea- 
bridge  V.  McAdam,  108  Clal.  345.) 

18.  In  an  action  to  recover  damages  for  a 
malicious  prosecution  what  facts  and  circum- 
stances amount  to  probable  cause  is  a  pure 
question  of  law.  Whether  they  exist  or  not 
is  a  pure  question  of  fact.  The  former  is  ex- 
clusively for  the  court;  the  latter  for  the 
Jury.    (iSandell  v.  Sherman,  107  CaJ.  391.) 

19.  Malice  Is  a  question  of  fact;  but  what 
facts  and  ciTcumstances  amounit  to  probable- 
cause  is  a  pure  question  of  law,  though- 
Whether  such  facts  and  circuanstanees  exist 
is  a  question  of  faJct.  (Lacey  v.  Porter,  103^ 
CM.  597.) 

Pix>bable  cause,  when  question  of  law 
and  when  of  fact.    See  ante,  I. 

Good  faith  in  acting  on  advice  of  attorney- 
Is  question  for  jury.    See  ante,  9. 

v.  Evidence  and  Instructions. 

20.  In  an  action  for  malicious  prosecution^ 
•ffhe  buTden  Is  upon  the  plaintiff  to  sihow^ 
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afflrmatively  that  there  was  a  waint  of  prob- 
able camse.    itoboej  v.  Porter,  103  Cal.  597.) 

21.  In  axrtion  for  malicious  piroeecfaldon, 
where  it  aip{>ear8  that  pLal'Ditiff  was  not  oaUy 
a  meniiber  of  the  association  of  jnmpenB^  but 
was  actively  participating  In  what  was  being 
done,  taie  aidmiselon  of  testimony  showing  tiie 
acts  amd  declarations  of  members  amid  em- 
ployees  of  the  associffttiosi,  of  the  intention 
of  Hhe  association  to  take  poesessioaif  of  the 
land  in  which  defendant  was  interested,  Is 
proper,  aJthough  the  declamtioiDs  were  made 
without  the  plaiLntiff's  beaoning.  (Lacey  v. 
Porter,  108  CaJ.  697.) 

22.  Whe(pe  lihe  court  had  repeatedly  and 
correctly  Instructed  the  jury  thttt  they  were 
the  sole  judges  of  the  facts,  but  that  the 
questioai  as  to  what  fta:ots  wouM  constitute  a 
want  of  probable  cause  was  one  of  law  for 
the  court,  a  further  Instruction  that  the  phdn- 
tiffis,  in,  order  to  establlfifli  their  case,  nvust 
show  such  facts  as  would  waflrranrt  the  Jury 
In  ftnddng  **that  there  was  malice  aind  want 
of  probable  caoise  on  the  pairt  of  the  de- 
fendaavts,"  wiU  not  be  held  to  'hay^  mdsled  the 
jury  into  srupposlng  thJat  they  were  to  find 
upon  £he  qiuestion  of  law  sb  to  probo/bl^ 
cause.    (Sandell  y.  Sherman,  107  Gal.  991.) 

23.  An  instruction  that  It  Is  a  sufficient  de- 
fense if  the  facts  of  Hhe  case  as  undenstood 
by  the  proseoutiiig  wlbniess  were  fully  and 
fairly  stated  to  the  district  attorney,  and 
other  anstructflons  thait  in  add-itioin  to  such 
Statements  It  miist  be  shown  that  he  stated 
all  the  facts  wMch'  he  could  have  asoer- 
tflioied  by  diie  dlHgenoe,  are  misleading,  and 
wiarraujt  for  a  new  trial.  (Dxmlap  v.  New 
Zealamd  Fire  etc.  Co.,  109  Cal.  365.) 

Instructfom  as  !to  use  of  dne  dlllgeiDiCe.  See 
ante,  14. 

MANDAMUS. 

1.  Where  a  widrt  of  possessJon  was  issmed 
under  order  of  the  couart,  any  error  oonmit'* 
ted  therein,  or  in  a  subsequent  order  refus- 
ing <to  set  aside  the  executlooi  of  the*  witit, 
can  only  be  corrected  upon  appeal  from  the 
order,  and  canuiot  be  corrected  by  mandamus. 
^Gutierrez  v.  SuperJKur  Court,  106  Cal.  171.) 

2.  The  superior  court  may  issue  a  writ  of 
mandamus  to  run  out  of  llhe  co^inty,  or  to  be 
executed  ouitof  ^tbecouivty  in  wihdcih  the  court 
Is  held,  and  there  to  nothing  in  sectian  5  of 
article  VI  of  the  constitution  restricting  the 
jurisdiction  of  the  court  in  rthis  particular  to 
tttQ  couaty  in  which  It  is  held.  (Khtg»  Oooofty 
V.  Johnson,  104  Oai.  198.) 

3.  Mandamiis  will  lie  to  compel  the  board 
of  trustees  of  the  city  to  act  upon  #ie  meritB 
of  rthe  applicatkMi'  of  a  steam  raUfcadtto 
extend  its  track  thn>ugh  the  streets  of  tQbe 
city,  without  STEbjecting  the  franchise  ap- 
plied for  to  sale  to  the  highest  bidder.  (Peo- 
ple ex  rel.  S.  F.  and  S.  J.  Ry.  Co.  v.  Oray- 
croft  111  Col.  544.) 

4.  Where  the  ans^p^er  to  an  affidaTit  for  a 
writ  of  maiMlate  poKsents  no  Issiues  of  f set, 
and  raises  only  dssuee  of  law,  the  oourt  may, 
under  section  1094  of  the  Code  of  01*711  Pro- 
cedure, hear  and  determine  «t he  matter  on  the 
plendings.  Such  a  hearing  is  a  sufficient 
compliance  with  the  requirements  of  section 


1088  of  such  code,  that  "the  writ  caimot  be 
granted  by  default,"  and  that  "the  case 
must  be  heard  by  the  court  whether  the  ad- 
verse party  appear  or  not."  (Town  of  Hay- 
ward  y.  PJmental,  107  Cal.  386.) 

5.  A  recital  In  the  order  susta&oding  a  de- 
murrer to  such  an  answer  that  the  matter 
had  been  previously  "submditted  to  the  court 
for  consideration  and  decision,"  and  a  recital 
in  the  judgmentt  gramting  the  writ  that  the 
"cause  came  on  for  hearing  on  the  twenty- 
first  day  of  May,  1894,  to  whdch  day  the 
same  had  been  duly  and  regularly  courtflDmed, 
on  the  demouxer  of  said  relator  to  the  an- 
swer of  said  rspondent,"  sufficiently  shows 
that  there  was  a  (hearing  and  a  submission, 
not  merely  of  the  demurrer,  but  of  the  cause 
on.  the  pleadings.  If  the  reottals  were  incor- 
rect their  incorrectneBS  should  be  shown  on 
appeal  5y  a  bill  of  exceptiODs  or  othei'wise. 
(Town  of  Hayward  t.  Plmental,  107  OaL  886.) 

6.  Upon  the  heariii^  of  a  writ  of  mandate 
to  compel  the  payment  of  a  warrant,  where 
it  is  averred  in  the  peldt&on.  and  not  denied, 
that  the  board  of  supervisors  allowed  the 
claim  and  ordered  a  warrant  drawn  therefor, 
and  that  a  warrant  was  regularly  drawn  by 
the  auditor  and  delivered  to  the  respond- 
ents, it  must  be  iwesumed  that  official  duty 
in  allowing  and  Issnlng  the  warmant  was 
regularly  performed,  and  the  burden  of  proof 
is  upon  the  treasurer  to  show  that  he  was 
justafied  in  refusing  payment,  and  ft 
does  not  rest  upon  the  plallntMt  to  show 
by  affirmative  proof  that  the  board  of 
supervisors  'had  Jurisdiction  to  issm  the  war- 
rant, merely  becaxwe  the  averments  of  the 
answer  show  that  the  board  of  supervisors 
had  no  Jurisdiction  to  allow  the  diaim.  (Mc- 
Gowaifc  V.  Ford,  107  Cal.  177.) 

Discretionary  powers  not  controlled  by. 
See  Supervisors,  4. 

Execution,  compelling  issuance  of  by.  See 
Executions,  6;  New  Trial,  52. 

AdjT:^cation  of  notice  to  credl'tors,  manda- 
mus to  compel.  See  Estates  of  Deceased 
Persons,  9. 

EJntry  of  Judgment  will  not  be  com];>e(lled, 
when.    See  Judgments,  14. 

Bond  on  appeal,  compelling  fixing  amount 
of.    See  Appeals,  71,  72. 

Hearing  of  motfon  for  change  of  venue  wfll 
be  compelled  by.    See  Venne,  14. 

To  compel  awarding  franchise  to  highest 
bidder,  pliafaitlff  what  mnst  show.  See  Fran- 
chises, 3. 

Auditor  compelled  ^  audHt  demand,  when. 
See  San  Francisco,  19,  20. 

Auditor  is  not  aggrieved  by  Judgment, 
whien.    See  TJlbwwrtes,  1. 

Claim  irnd'er  void  statute,  auditing  of  not 
compelled.    See  San  Francteco,  4. 

Controller,  what  only  can  be  required  in 
mendaimus  against.    See  'OmtroUers,  1. 

Supervisors  not  oompelled  to  efrthnate  cost 
of  high  school  building.    See  Schools,  10. 

CompelMiig  board  of  education  to  issue 
teacher's  certificate.    See  Schoofls,  16. 

MandamTis  will  not  lie  to  declare  teacber 
elected,  when.    See  Schools,  20. 

Comipelling  treocmrer  to  pay  wsjnmixt  dnmir 
on  school  fund.    See  Schools,  14. 
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Oompelthig  tax  collector  of  Tulare  cotmity 
to  collect  taxes  or  furnish  tax  li»ts  for  Kioigs 
county.    See  Kings  County. 

Tax  deed,  mandamus  to  compel  issuance, 
when  wni  not  lie.    See  Taxatlom,  60. 

Settlennent  of  bill  of  exceptions  or  etajte- 
ment  om  appeal,  comipellflnig.  See  Appeals, 
VII,  1,  c. 

Officer  is  not  <x»npe(Ued  to  brixug  manda- 
mus for  salary.    See  Offices  and  Officers,  17. 

Will  Btot  He  to  compel  city  to  pay  deb*  of 
preTloue  year.  See  Munielpal  Corporations, 
24. 

Substitution  of  disbarred  a;ttorney  ta&fing 
assignment    See  Attorney  and  Client,  23. 

Restora»tion  to  society  not  compelled,  when. 
See  Umincorpoonated  Assodatioms,  3. 

Payment  to  orphan  asylum,  mandamus  to 
conrpel.    See  Orphans. 

Defects  in  petition  cured  by  allegations 
in  answer,  when.  See  Pleadlngis  and  Prac- 
tice, 13. 

To  compel  drawing  of  warrant,  petition 
sta*efl  sufficient  facts,  w^hen.  See  Municipal 
Corporations,  30. 

MANDATORY  STATUTES. 
See  Statutes,  II,  6. 

MANSLAUGHTER. 
See  Criminal  Law,  XI,  14. 

MAPS. 

Description  by  reference  to  map.  See 
Streets,  91. 

Platting  and  sale  of  land.  See  Dedication, 
I. 

Delineation  of  streets  upon  map.  See  San 
Francisco,  III. 

Reference  to,  in  description,  ^e  Deeds, 
II;  Homesteads.  13. 

Adoption  of  In  decree.    See  Partition,  12. 

MARGIN  CONTRACTS. 
See  Contracts,  III. 

MARINE  INSURANCE. 
See  Insurance,  VIII. 

MARITIME  LAW. 
See  Shipping. 

MARKET  STREET. 
Order  opening.    See  Streets,  21,  et  seq. 

MARKET  VALUE. 

Depreciation  In.  See  Estatee  of  Deceased 
Persons,  44. 

Calculation  of  on  delay  in  delivery  of 
goods.    See  Sales,  15. 

Finding  as  to.  See  Estarties  of  Deceased 
Persons,  43. 

MARKS. 
Ballots,  marks  on.    See  Elections,  V. 

MARRIAGE  AND  DIVORCE. 

I.  Marria^;  Marriage  During  Life  of  For- 
mer Husband. 


II.  Divorce. 

1.  Grounds  of;  Condonation. 

2.  Actions  for;  Evidence  in;  Judgment, 

Validity,    and    Condusiveness    of; 
Findings. 

3.  Custody  of  Children. 

4.  IMvlslon  of  Property. 

5.  Alimony;    Counsel   Fees;    Costs;  Ap- 

pointing Receiver. 

6.  Death  Pending  Action. 

Oontract  of  eeparajtion.  See  Husband  and 
Wife,  1. 

Separation,  concealment  as  to,  effect  on 
right  to  homestead.    See  Homesteads,  45. 

Separation,  effect  of.  See  Executors  and 
AdmJinistrators,  2. 

Seduction  undeir  promdse  of  marriage.  See 
Criminal  Lajw,  XI,  24. 

I.  Marriage;  Marriage  During  Life  of  For- 
mer Husband. 

Marriage  Off  admimistratrLx,  effecft  of  on 
anthority.    See  Executors  and  Admlnistra- 

tOTB,  48. 

1.  There  cam  be  no  mutual  assumption  of 
marital  right,  duties,  and  obligations,  within 
the  meaning  of  section  55  of  the  Civil  Code, 
so  as  to  conartitute  a  marriage  without  sol- 
emnizatian,  unless  the  parties  live  together 
as  hiTsband  and  wife,  treat  each  other  in  the 
usual  way  with  married  people,  and  so  con- 
duct itihem»elve«  as  to  have  full  reinite  among 
their  intimate  friends  and  associates  to  be 
husband  and  wife.  Tested  by  this  rule,  held, 
that  the  evidence  sustained  the  finding  of  the 
trial  court  that  the  appellamt  aiid  the  de- 
censed  did  not  live  together  as  husband  and 
wife.    (Hinckley  v.  Ayres,  105  OaJ.  357.) 

2.  Where  a  mnn  and  woman  united  .im  a 
declaration  of  marriage,  conforming  in  all 
respects  to  the  requirements  of  section  75  of 
the  Civil  Code,  which  was  duly  witnessed, 
acknowledged,  and  recorded,  but,  prior  to 
and  a/t  the  time  of  making  the  declaratlou, 
!t  was  expressly  and  m>utually  agreed  be- 
tween the  i)artles  that  they  cftiould  never  as- 
sume any  marital  rights,  duties,  or  obliga- 
tions, and  should  not  cohabit  as  hufiband  and 
wife,  but  should  live  separate  «nd  apart  from 
each  other,  and  they  thereafter  Mved  sep- 
arate and  apart  and  Independent  of  eaeh 
other,  such  declaration  of  nmrrlage  does  not 
constitute  a  valid  marriage  between  (the  par- 
ties.   (Toon  V.  Hnberty,  104  Cal.  260.) 

3.  Consent  alone  does  not  constitute  mar- 
riage under  the  Oivfl  Code,  but  must  be  fol- 
lowed by  soknnnisgation,  or  by  a  mutual  as- 
sumiption  of  marital  rights,  duties,  or  obli- 
gations.   (Toon  V.  Huberty,  104  Oal.  260.) 

4.  The  signing,  ackmowledgftng,  and  record- 
ing of  the  declaration  of  marriage  provided 
for  by  scctlion  75  of  the  Civil  Code  is  not  a 
soilemnizatioo  of  ma'rria.ge  nnder  the  provi- 
sions of  the  code.  (Toon  v.  Huberty,  104  Cal. 
260.) 

5.  The  mere  introduction  of  the  pixjeecut- 
Ing  witness  as  the  wife  of  the  defendant  is 
not  sufflicient  to  prove  a  marriasre  where 
there  is  no  proof  of  a  present  contract  of 
marriage,  and  that  the  parties  lived  or 
dwelt  (together  in  the  same  habitation;  aaid 
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tb^  mere  using  together  of  a  boat  for  a  short 
trip  as  a  meaiis  of  conyeyanee,  and  stopping 
tog€rtiher  as  transient  guests  at  a  hotel  dur- 
ing a  short  Journey,  does  not  make  the  par- 
ties habltainitB  of  the  boat  or  .hotel,  or  prove 
cohahd-tatlon.  (People  y.  I^emnain,  104  Oal. 
631.) 

6.  A  decree  annuliting  a  marriage  Is  a  j  ndl- 
dal  dieiteirmiiiatlon  of  the  status  of  the  par- 
ties, and  does  not  render  the  marrlMs^e  void, 
but  simply  declares  that  it  had  b^^eii  vo'd 
from  the  begdnntog,  except  so  far  as  neces- 
sary to  protect  the  dy-il  rights  acquisred  by 
othere  in  reMance  upon  Its  appareat  validity; 
and  the  fact  that  the  Judgment  anuulUng  the 
maxidaige  was  not  entered  uivtll  aiftc^r  a  mar- 
riage of  the  plaintiff  wdtU  another  woman 
does  not  dnyalldate  such  marriage.  (Estate 
of  Bichhoff,  101  CaL  600.) 

7.  A  decree  An  an  action  for  a  divorce 
brougiht  by  the  defendant  from  her  first  hns- 
band,  aifter  having  lived  twenfty-two  years 
with  her  second  husband,  in  which  action 
the  summons  was  seryed  by  publication,  is 
only  condusive  that  the  statue  of  the  defend- 
anft  was  no  longer  that  of  tbe  wife  of  tbe  first 
husband,  and  ds  not  conclusive  as  an  adjudi- 
cation that  the  former  hucft)aiDd  was  then 
alive,  nor  that  she  was  his  wife  when  she 
married  the  plaintiff.  (Kunter  v.  Hnnter,  111 
Oal.  261.) 

8.  Affidavits  made  by  the  defendant  in  her 
proceedings  for  divorce,  and  in  a  subsequent 
action  brought  by  her  to  annuil  the  first  mar- 
ilage,  which  was  dismissed,  stating  upon 
th«  strength  of  rumors  heard  by  her  that 
her  first  husband  was  then  living,  and  that 
he  was  lirvJing  at  the  time  of  her  secomd 
marriage,  and  that  she  had  not  then  been 
divorced  from  him,  though  strong  evidence 
against  her,  do  not  create  an  estoppel,  nor 
preclude  the  cou-rt  from  finding  that  there 
was  no  authentic  information  that  the  first 
husband  was  alive  at  thetime  of  the  second 
marriage,  upon  explanatory  evidence  satis- 
fying the  court  of  that  fact.  (Hnnter  v. 
Hunter,  111  Oal.  261.) 

9.  In  an  action  to  annnl  a  marriage  on  tlie 
ground  of  the  previous  marriage  of  the 
woman  to  another  husband,  who  has  not 
been  heard  of  for  flouT  and  a  half  years  at 
the  time  of  the  second  marriage,  fln  *he  ab- 
sence of  proof  that  the  first  husband  was 
then  living,  or  had  not  been  divorced  from 
the  defendant,  the  presumption  in  favor  of 
the  innocence  of  the  defendant  from  crime 
or  wrong  and  of  the  legality  of  the  sec- 
ond maoTiage  will  prevail  over  the  presump- 
tion of  continuance  of  life  of  the  first  hus- 
band; and  the  burden  is  cast  upon  the  party 
asserting  her  guilt  or  immorality  to  prove 
that  the  first  marriage  was  not  ended  by 
death  or  divorce  before  the  second  marriage. 
(Hunter  v.  Hunter,  111  Oal.  261.) 

II.  Divorce. 
1.  Grounds  of;  Condonation. 

10.  The  support  of  his  wdfe  is  a  continutog 
obligation  on  the  part  of  the  husband,  and 
his  failure  to  meet  it  is  a  continuing  cause 
for  a  divorce,  unless  there  has  been  an  un- 


reasonaULe  lapse  of  time  before  (the  action  to 
commenced;  and  he  is  not  released  fsrom  this 
obligation  by  a  judgment  in  hds  favor  in  on 
actkm  for  a  divorce  upon  this  ground.  (Wag- 
ner V.  Warner,  104  CaL  293.) 

11.  When  a  Oinsband  is  In  constant  em- 
ployment for  which  he  receives  the  ardlnax7 
wa^es  of  -his  labor,  and  refuses  or  neglects 
for  years  to  make  any  provision  for  the 
wanls  of  his  wife,  a  court  is  Justified  in 
finding  him  guilty  of  w<£llful  neglect.  (Wag- 
ner V.  Wagner,  104  Oal.  293,) 

12.  A  voluotary  promise  by  the  wife,  aifter 
separation  from  the  husband  on  account  of 
his  extreme  cruelty,  to  return  to,  and  live 
with,  htm  does  not  aJone  constitute  condona- 
tion, if  such  p];pmise  is  not  kept,  and  It  has 
not  the  effect  (to  remit  his  offenses  nor  to  re- 
store him  to  marital  rights.  (Wolff  v.  Wolff, 
102  ObI  438.) 

13.  Previous  unc(ha6te  conduct,  although 
concealed,  does  not  invalidate  a  marriage; 
but  pubUc  policy  opens  marriage  as  the 
gateway  for  repentance  and  virtue,  and  the 
rnyyim  oajveat  emptor  governs  In  regard  to  a 
maTriage  settlement  (Bannes  v.  Barnes,  110 
Oal.  418.) 

2.  Actions  for;  ©vidence  In;  Judgment,  Va- 
Mlfty  and  CkMMdusiveness  of;  Findings. 

14.  Where  the  testimony  of  the  plaintiff, 
in  an  action  for  divorce  upon  the  gn>und  of 
extreme  cruelty,  is  suflaciently  corroborated 
as  to  ceirtain  aots  and  declajra/tions  snfflcieni 
to  constitute  extreme  cruelty,  it  is  not  ma- 
terial or  necessary  that  her  (testimony  should 
be  corroborated  as  to  all  other  distinct  acts 
of  cruelty  alleged  in  the  complaint  (Wolff 
V.  Wolff,  102  Cal.  483.) 

15.  Where  the  evidence  upooi  the  part  of 
the  plaintiff  consists  in  the  main  of  the  tes- 
timony of  one  who  appears,  accordiing  to  his 
own  statement,  to  be  living  upon  (the  bounty 
of  the  plaintiff,  and  who  states  under  oath 
that  he  is  the  party  with  wthom  the  defend- 
ant committed  the  acts  of  adultery,  it  is  of 
such  startling  character  and  comes  from 
such  a  source  as  to  demand  the  most  careful 
review  whenever  and  wherever  presented 
before  a  court  of  Justice.  (Brenot  v.  Brenot 
102  Cal.  294.) 

16.  Where  a  divorce  is  sought  for  willful 
desertion,  and  also  for  failure  of  defendant 
to  provide  for  the  plaintiff,  and  the  complaint 
states  a  cause  of  action  for  desertion,  whioh 
Is  supported  by  the  findings  and  Judgment 
the  question  whether  the  complaint  also 
states  a  sufficient  cause  of  action  for  failure 
of  defendant  to  provide  for  the  plaintiff, 
and  whether  evidence  was  proper  to  the  ef- 
fect that  she  had  separate  property  from  the 
procc»eds  of  which  she  had  a  support,  is  im- 
material.   (Terrlll  v.  TerrUl,  109  Cal.  413.) 

17.  Where  the  defendant  In  an  action  for 
a  divorce,  denies  the  allegations  of  the  com- 
plaint and  files  a  cross-complaint  charging 
a  ground  of  dlvixrce  aga-'nst  the  plaintiff,  if 
the  coui't,  upon  hearing  the  eyld^noe,  fimls 
the  charges  of  both  parties  to  be  true,  it 
may  deny  all  relief  to  either  party,  and  dis- 


M'ARiRIAGB  AND  DIVORCE,  II.  2-4. 


287 


mteB  the  action.    (Breojot  v.  Brenot,  102  Cal. 
294.) 

18.  A  ju^l^ment  in  favor  of  the  tmsband, 
tai  an  action  by  his  wife  for  a  diyorce  on  the 
ground  of  his  willful  neglect  to  provide  iher 
w.1th  the  common  oecessaE^ee  of  life,  is  not 
a  bar  to  a  subsequent  actioo  brought  by  her 
for  a  divorce  on  account  of  his  continued 
zhegleet  to  fira4;)ipo(rt  her  for  a  year,  occurring 
after  the  entry  of  sudh  prior  judgment. 
<Wagner  v.  Wagner,  104  Gal.  203.) 

19.  In  an  action  by  a  diToioed  wife  com- 
menced against  the  personal  reproeentative 
of  the  husband,  after  Jils  death,  to  set  aside 
a  Judgment  and  decree  of  divorce  obtained 
by  the  husband,  upon  the  ground  that  it  was 
procured  by  fraud,  where  the  court  finds 
against  the  pilaintiff  upon  the  question  of 
deiud,  and  for  the  defiendainrt  upon  the  plea 
that  the  action  was  barred  by  subdivision 
4  of  sec^tion  338  of  the  Code  of  Civil  Proce- 
dure, by  reason  of  (the  plaintiff's  discovery 
of  the  facts  constituting  the  alleged  fraud 
more  ttum  three  years  bef  oie  the  commence- 
ment of  the  actioin,  the  finding  upon  the 
statute  of  lim>ltations,  if  justified  by  the  evi- 
dence, is  detenninative  of  pJaiintifrs  right  to 
maintain  the  action,  regaidlesB  of  whether 
the  finding  upon  fthe  question  of  fraud  is  or 
is  not  justified  by  the  evWenoe.  (Pirewett  v. 
Dyer,  107  Cal.  154.) 

20.  The  burden  of  proof  to  support  t(he 
averment  of  the  discovery  of  the  alleged 
fraud  within  three  years  from  ^the  time  of 
the  commencement  of  the  action  Is  ui>on 
the  pMntiff;  and  where  her  evidence  upon 
tills  podnt  was  merely  an  aBsertion  of  her 
^noramce,  and  the  defendaaiit  proved  facts 
and  circumstances  tending  to  discredit  this 
assertion  by  showing  its  unlikelihood  or  im- 
probability, and  slMmtag  that  plaintiff  was 
In  a  position  to  know  or  dipcover  the  fiacts  in 
the  case,  and  wheie  a  presumption  was 
raised  by  the  facts  and  cipcumstances  prov- 
ed that  the  conduct  of  the  plaintiff  was 
prompted  by  knowledge  of  the  divorce  more 
than  three  years  prior  to  the  cammencement 
of  the  action,  which  presumption,  to  the 
mind  of  tbe  tilaJ  judge,  before  whom  the 
witnesses  appeared,  was  more  satisfactory 
than  the  declamtlon  of  the  plaintiff  em  to  her 
ignorance,  a  finding  in  favor  of  the  defend- 
ant upon  the  staturte  of  limitations  is  j-usti- 
fied  by  the  evidence,  and  is  conclusive  upon 
appeal.    (Prewett  v.  Dyer,  107  €al.  154.) 

Decree  of  divorce  is  not  an  adjudication 
as  to  death  of  former  husband.    See  ante,  7. 

OoUusive  agreement,  effect  on  divorce.  (See 
post,  30. 

21.  In  an  action  for  dlverce.  for  willful  de- 
sertion and  for  failure  to  provide  the  neces- 
saries of  Ufe,  where  the  answer  takes  issue 
upon  both  gTounds  of  divorce  alle^^ed  in  the 
compteJlnt,  an  afltonaidve  defense  in  the  an- 
swer ailing  that  1^  defendant  has  at  all 
times  been  willing  and  has  repeatedly  offer- 
ed to  take  plaintiff  aoid  their  minor  children 
and  xyrovide  for  them  the  necessaries  of  Ufe, 
and  to  perform  and  fulfill  toward  the  plain- 
tiff all  the  obligations  of  a  husiband,  does  not 
present  any  new  issue  which  requires  a  sep- 
arate finding;  and  findings  upon  the  Issues 


of  desertion  and  failuze  to  provide  folly  cor- 
er  and  include  all  the  facts  alleged  in  the 
afllrmatlve  defense.  (TerrlJU  v.  TerriU,  109 
Cai.  413.) 

8.  Ouatody  of  Children. 

Decree  relating  to  custody  of  chUdien  can- 
not be  modified  after  child  adopted.  See 
Parent  and  Ohidd,  4,  et  seq. 

22.  Under  sectians  138  and  139  of  the  Civil 
Oode  the  court  may  make  necessary  or  ptrop- 
er  provision  for  the  custody,  care,  aaid  edu- 
caition  of  ithe  minor  cihtUdren,  and,  where  the 
divorce  is  granted  for  an  offense  of  the  hus- 
band, may  compel  hdm  to  provide  for  the 
madiktenance  of  the  chUdreik,  and  may  from 
time  to  time  modify  its  orders  ia  these  re- 
spects; but  Jto  jurisdiction  to  make  such  or- 
ders is  limited  to  the  conditioos  and  clr- 
cumatancee  exsting  at  the  time  they  are 
made,  and  the  court  cannot  amtlcipate  and 
provide  for  future  contingencies.  (Soham- 
mel  V.  Schammel,  105  Gal.  258.) 

28.  The  court,  in  makling  its  crden  for  the 
custody  and  support  of  a  minor  child,  can- 
not ainibclpate  that  the  mother  may  die  dur- 
ing the  minority  of  the  chOd,  and  that  a 
guardian  other  tluui  her  father  may  there- 
after be  appointed,  and  then  proceed  to  di- 
rect that  the  allowamce  made  to  the  motber 
for  the  support  of  the  child  shall  be  paid  to 
such  guaf  dian.  (Schammel  v.  Schammel,  105 
Gal.  258.) 

24.  Upon  the  death  of  the  mother  the 
father  becomes  enitMed  to  the  custody  of 
the  chUd,  and  this  righ/t  contlinues  umtil  a 
guardian  of  her  person  is  appointed,  after 
which  he  Is  under  no  obligation  to  fumlrti 
support  to  the  child  other  than  such  as  the 
law  imposes  ux>on  him.  (>Schammei  v. 
Schammel,  105  Gal.  258.) 

25.  Where  the  custody  of  the  children  was 
awarded  to  the  mother  in  a  decnee  of  dl- 
v'orce,  a  subsequent  fupplica/biooi  by  the  fa- 
ther for  tbe  custody  of  one  of  the  children 
is  addressed  to  the  sound  legal  discretion  of 
the  court,  and  its  conclusion  will  not  be  dis- 
turbed upon  appeal,  umless  It  clearly  appears 
that  its  discretion  has  been  abused.  (Dick- 
enson V.  DlckeiBon,  108  Oal.  351.) 

26.  In  an  action  of  divorce  the  question  as 
to  the  proper  custody  of  the  minor  child  is 
entirely  iziddeDtai  to  the  main  relief  sought, 
and  dependent  alone  upon  the  divorce  pro- 
ceedings; and  when  a  decree  of  divorce  is 
denied  to  both  parties  the  court  is  not  re- 
quired to  make  any  order  as  to  the  care  and 
custody  of  the  minor  child.  (Brenot  v.  Bre- 
not, 102  Oal.  204.) 

4.  BivliBlofli  of  Property. 

Sertttng  apart  of  homestead  on  divorce.  See 
Homesteads,  VI. 

Parties  become  corbenanrtB  of  property.  See 
poet,  49. 

Death  pending  suit,  properly  rlights,  how 
affected.    See  poet,  II,  6. 

27.  Where  the  court,  in  an  action  for  a 
divorce,  assigns  all  the  community  property 
to  the  wife,  leaving  the  husband  without 
separate  property,  the  property  so  assigned 
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18  taken  subject  to  the  equitable  daim  of 
existing  contract  creditors  whose  demands 
are  due,  or  to  become  due,  on  account  of 
credit  extended  to  the  husband  for  the  bene- 
fit of  the  community  during  the  existence  of 
the  marital  relation.  (Frankel  v.  Boyd,  100 
Cal.  608.) 

28.  An  agreement  between  the  parties  to 

an  action  of  divorce,  which  provides  for  a 
certain  divisioQ  of  the  community  property, 
and  which  is  partly  founded  on  the  consid- 
eration that  the  defendant  would  withdraw 
hi0  cotmter-charges  against  the  plalntifT,  and 
make  no  defense  to  her  charge  of  his  deser- 
tion, and  that  the  plaintiff  would  withdraw 
all  her  charges  against  the  defendant  ex- 
cept that  of  desertion,  is  against  public  pol- 
icy and  void,  and  may  be  disregiwded  by  the 
court  In  disposing  of  the  community  proper- 
ty,   (lioveren  v.  Ixxveren,  106  Cal.  509.) 

29.  The  court  has  Jurisdiction  to  difSpose 
of  the  community  property  in  the  action  of 
divorce,  contrary  to  the  provisions  of  such 
agreement,  notwithstanding  the  agreement 
has  not  been  set  aside  by  am  Independent  ac- 
tion.   (Loveren  v.  Loveren,  106  OaJ.  509.) 

30.  If  the  court  was  not  misled  by  such 
collusive  agreement,  and  while  it  was  whol- 
ly executory  It  was  repudiated  by  one  of  111* 
piirtles,  and  all  the  issues  In  tho  action  were 
vigorously  contested,  the  mere  fa^  that  the 
agreement  had  been  entered  into  wHl  not 
vitiate  a  divorce  granted  in  the  action. 
(Loveren  v.  Loveren,  106  Oal.  609.) 

31.  The  court  having  jurlsdiiction  of  an 
action  for  divorce,  has  power  to  put  a  prop- 
er restraimt  upon  the  disposition  of  property 
by  the  husband,  pending  the  final  determina- 
tion of  the  rights  of  the  parties  therein;  and, 
where  the  decree  of  divorce  reserving  prop- 
erty rights  for  future  consldenatlon  enjoins 
the  husband  from  making  any  disposition  of 
his  property  until  the  final  decree  is  entered, 
the  court  ha®  power  to  punish  him  for  con- 
tempt in  makiinig  ieaaee  of  his  land  in  viola- 
tion of  the  injunction,  and  Interfering  with 
and  obstructing  the  receiver  appointed  by 
the  court  In  his  efforts  to  take  possessloo 
of  the  property;  and  certiorari  will  not  He 
to  review  any  error  In  the  injunction  order 
which  could  have  been  corrected  by  appeal, 
nor  any  question  of  fact  passed  upon  in  the 
proceedings  for  contempt.  (White  v.  Supe- 
rior Court,  110  Oal.  60.) 

5.  Alimony;  Counsel  Fees;  Ckwts;  Appointing 

Receiver. 

Alimony,  i)ermainent,  order  allowing 
whether  reviewed.    See  Appeals,  249. 

Alimony,  action  for,  effect  of  motion  to 
change  venue  on  power  to  award.  See  Ven- 
ue. 17. 

32.  The  whole  object  of  the  appointment 
of  a  receiver  In  an  action  for  a  divorce  and 
alimony  is  to  provide  security  for  the  pay- 
ment of  such  an  allowance  as  is  made  for 
the  maintenance  of  the  divorced  wife,  and 
tills  object  would  be  accomplished  by  invest- 
hig  the  receiver  with  the  title  a<nd  control  of 
some  productive  property  of  the  husband, 
out  of  the  Income  of  which  the  nllowanc<» 


utay  be  paid,  or  by  authorising  the  sale  of 
property  to  create  a  fund,  the  Income  of 
which  would  be  applied  to  that  purpose. 
(Petahima  Sav.  Bank  v.  Superior  Ckmrt,  HI 
Gal.  488.) 

33.  The  amonint  to  be  allowed  for  elimonj 
and  counsel  fees  to  a  wife  suing  for  a  di- 
vorce is  within  the  discretion  of  the  trial 
court;  and,  until  it  is  made  to  appear  that 
the  court  has  been  guilty  of  an  abuse  of  dls- 
ei^tion,  its  order  allowing  counsel  fees  can- 
not be  disturbed  upon  appeal,  and  the  mere 
absenL*e  from  the  record  of  the  evidence  up- 
on which  the  order  was  based  does  not  au- 
thorize its  reversal.  (Rose  v.  Rose,  109  Cal. 
544.) 

34.  An  answer  which  is  clearly  evasive  of 
the  allegations  of  the  complaint  as  to  de- 
fendamt's  Income,  and  the  value  of  his  p!rop- 
erty,  raJses  no  Issue  upon  such  all<^gatloiis: 
but  affirmative  allegations  of  the  answer  of 
majterial  probative  facts  bearing  upon  the 
issue  as  to  the  proper  amount  of  alimony  to 
be  allowed  for  the  support  of  the  plaintiff 
and  her  child,  when  admitted  by  plaintiff's 
attorney,  must  be  presumed  to  have  been 
constdered  by  the  i^ourt  for  the  purpose  of 
estimating  and  determining  what  was  a 
suitable  allo^Tince  for  such  support.  (Wolff 
V.  Wolff,  102  Cal.  433.) 

35.  It  is  within  the  power  and  discretion 
of  the  court  to  modify  an  allowance  of  per- 
manent alimony  in  the  future,  if  ju«t  cauae 
appears  for  such  modification.  (Wolff  r. 
Wolff,  102  Oal.  433.) 

36.  Where  a  final  judgment  has  been  ren- 
dered In  a  divorce  sul»t  settling  thie  property 
rights  of  the  parties,  without  an  award  of 
alimony,  and  the  time  for  appeal  theiefrom 
has  expired,  the  court  has  no  jurisdiction  to 
make  an  order,  or  supplemental  decree, 
granting  alimony  for  the  support  of  the  wife 
and  children.  (Howell  v.  Howell,  104  Cal. 
45.) 

37.  The  provifirion  of  section  139  of  the  Civ- 
il Code,  authorial ng  the  court  from  thne  to 
time  to  modify  its  orders  for  the  maJnte- 
nance  and  support  of  the  wif^  and  chUdreo, 
contemplates  that  the  right  to  alimony  as  well 
as  other  property  rights  shall  have  been  pre- 
sented In  the  action  and  established  by  the 
judgment,  and  there  can  be  no  modification 
of  an  aillowanice  for  alimony  whera  theve 
Is  no  allowance  to  modify.  (Howell  v.  How- 
ell, 104  Cal.  45.) 

38.  An  order  aiwarding  alimony,  after  a 
change  of  the  place  of  trial  has  been  proper- 
ly demamded  by  the  defendant.  Is  unauthor- 
ized, and  the  defendant  is  not  in  conten^it 
of  court  for  not  paying  the  alimony  thus 
awarded.    (Hennesey  v.  NUcol,  105  Cal  138.) 

39.  By  an  appeail  from  an  order  directing 
a  receiver  to  sell  the  pnoperty  of  the  hus- 
band to  satfesfy  a  decree  for  alimony,  the 
hand  of  the  superior  coiurt  and  that  of  its 
Instrument,  the  i^ecedver,  may  be  effectoaily 
stayed,  pending  the  determination  of  the  ap- 
peal, by  giving  the  proper  bond,  and  thie<re 
can  be  no  necessity  in  snoh  a  case  for  pro- 
hibition. (White  v.  Superior  Court,  "l"!0  Ctv, 
54.) 
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40.  The  ihalder  of  a  9ee(m<d  lien  upon  the 
peal  estate  lield  by  the  reo^ver,  though  sub- 
sequent and  suborcUiiate  to  that  of  the  wdfe 
Tn<ho  haB  the  <}ecree  for  alimony,  is  entitled 
to  proteot  and  preserve  sudh  rtght  as  be  has, 
by  a  sale  under  execution  subject  to  <the 
prior  lien  of  the  decree,  and  If  leave  to  sell 
were  necessary  dn  such  case,  the  refusal  of 
It  by  the  court  appoinftin^  the  receiver 
would  be  an  abuse  of  discration,  but  such 
leave  is  not  neceseary  where  (the  sale  under 
execution  involves  no  physical  disturbainice 
of  the  possession  of  the  receiver,  and  such 
sale  is  neoeBsarUy  subject  to  a  prior  lien 
which  the  receiver  is  appointed  to  en^Coroe. 
(Petaluma  Sav.  Baink  v.  Superior  CJourt,  111 
Oal.  488.) 

Appointment  of  receiver  of  property.  See 
Receivers,  7,  8. 

Appointment  of  receiver,  tWle  of.  See  Re- 
ceivers, 8. 

Appointment  of  receivers  of  property,  ef- 
fect an  liens.    See  Receivers,  7,  et  seq. 

41.  In  an  action  for  a  divorce  the  court 
oautnot  in  the  final  J^udgment  make  an  al- 
lowance of  additional  counsel  fees  for  past 
services  of  an  attorney,  such  allowance  not 
being  necessary  to  enable  the  wife  to  prose- 
cute the  action.  (Lacey  v.  Laeey,  108  Oal. 
45.) 

42.  In  taking  evidence  for  the  purpose  of 
determining  the  amounit  of  the  allowance  of 
counsel  fees  the  court  is  not  trying  an  issue 
in  the  case,  but  is  seeking  for  information 
as  the  basis  of  its  order,  and  is  not  bound 
by  the  techndcal  rules  of  evidence  applicable 
to  controversies  between  litiganrt».  (Rose  v. 
Rose,  100  OaL  544.) 

43.  Tbe  court  is  not  precluded  from  mak- 
ing a  new  and  additional  aHowanoe  of  coun- 
sel fees,  after  an  allowance  had  been  made 
shortly  after  the  commencemenrt  of  the  ac- 
tion, by  reason  of  an  averment  in  the  com- 
plaint that  a  sum  specified  therein  Is  a  rea- 
sonable amount  to  be  allowed  as  counsel 
fees  for  the  prosecution  of  the  suit,  and 
the  court  may  exceed  said  sum  in  its 
aUoveaiDoes,  the  value  of  the  services 
betog  no  part  of  the  plainitiff's  caAise 
of  action,  and  not  necessary  to 
haTe  been  named  in  the  complaint.  (Rose 
V.  Ro«e,  lOe  Gal.  544.) 

44.  The  court  cannot  know,  at  the  com- 
mencement of  the  action,  the  amount  of  la- 
bor that  will  be  required,  or  the  value  of  the 
services  to  be  performed  In  the  prosecu- 
tion or  defense  of  the  action  on  behalf  of 
the  wife,  and  there  Js  no  rule  of  procedure 
which  requires  it  to  fix  the  entire  amount 
of  counsel  fees  at  the  begdnning  of  the  ac- 
tion, or  to  prevent  it  from  making  a  new  al- 
lowance from  time  to  time,  as  the  exigencies 
of  tbe  caae  shall  seem  to  demand.  (Rose  v. 
Rose,  109  Oal.  544.) 

45.  Tbe  question  of  costs  in  an  action  of 
divorce  is  a  matter  irestlng  in  the  discretion 
of  the  trial  judge.  (Drenot  v.  Brenot,  102 
Oal.  294.) 

6.  Death  pending  Action. 

46.  An  action  to  procure  a  judgment  of  di- 
vorce is  a  purely  personal  action,  which  oan- 
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not  survive  the  deaith  of  either  pajrty,  and 
wthere  ithe  plaintiff  in  such  action  dies  sub- 
sequent to  the  entry  of  a  judgment  decree- 
ing a  divorce  in  her  favor,  the  court  is  de- 
prived of  all  power  to  xeview  its  action  and 
determine  her  right  to  a  divorce.  (Klrsch- 
ner  v.  Ddetrich,  110  C^.  502.) 

47.  The  ftoxat  that  the  summons  in  the  ac- 
tion for  dijorce  was  served  by  publication 
does  not  jflithorize  the  court  to  set  aside  a 
Judgment  of  dlTorce,  after  the  death  of  the 
plaintiff,  to  allow  the  defendant  to  an«rwer 
to  the  merits  of  the  action  under  section 
473  of  the  Code  of  Civil  Procedure,  as  that 
section  has  no  application  to  a  case  in  whidk 
by  the  death  of  the  plaintiff  the  action  Is. 
a^bated,  and  all  oppoptunlty  of  controvertlng- 
its  merits  has  been  removed.  (KirsoBner  v. 
Dietrich,  110  Oal.  502.) 

48.  TTBie  court  ihas  no  jurisdiction  to  open- 
the  judgment  of  divorce,  for  the  determina- 
tion of  property  rights  between  the  plain* 
tiff  and  tlie  defendant  after  the  death  of  the- 
plaintiff,  where  the  complaint,  as  well  as 
the  judgment,  is  silent  upon  the  subject  of 
property;  and,  in  such  case,  there  being  no- 
issue  upon  that  subject,  the  action  cannot  be- 
revived,  for  the  purpose  of  having  the  rights: 
of  property  adjudicated.  (Klrscbner  v. 
Dletricto,  110  Oal.  502.) 

49.  In  the  absence  of  any  Issue  as  to  pr(^)er- 
ty  rights,  or  any  reference  thereto  in  the  de- 
cree of  divorce,  the  parties  to  the  suit  become 
tenants  in  common  of  the  community  prop- 
erty; and  tbe  death  of  the  plaintiff  after  the 
entry  of  judgment  does  mot  impair  the  right 
of  the  defendant  therein;  but  this  right  must 
be  enforced  in  an  Independent  action.  In 
which  all  who  may  have  an  Interest  therein 
should  be  made  parties,  and  it  cannot  be 
determined  by  reopening  the  decree  of  di- 
vorce subsequent  to  the  death  of  the  plain- 
tiff.   (Klrschner  v.  Dietridh,  110  (M.  502.) 

l^ARRIAGOB]  SBrrri/BMHNTS. 

See  Husband  and  Wife.  I. 

MARRIDD  WOMEN. 

See  Husband  and  Wife. 

Will,  power  to  make.   See  Wills,  II. 

Acknowledgments  by.  Bee  Acknowledg- 
ments. 

Estoppel  of.    See  Estoppel,  9. 

Married  woman,  acknowledging  deed  as 
widow,  estoppel  from.    See  Estoppel,  10. 

MARSHAMNG  OP  ASSETS. 
See  Debtor  and  Oreditor. 

MARSHALS. 
See  Sheriffs. 

Olty,  supervisors  cannot  iremove.  See  Of- 
fices and  Oflicers,  28. 

Appointment  not  reviewable  by  certiorari. 
See  Offices  and  Officers,  2,  7. 

MASTER  AND  SERVANT. 

I.  Relationship,  Existence  of. 

II.  Duty  of  Master  to  Furnish  Safe  Ap- 

pliances; Assumption  of  Risk. 
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III.  Negligsenoe  In  Hiring  or  Betalning  Bm- 

IV.  Injury  from  Acts  of  FeU-ow-servants; 

Herein  of  Who  are  Fellow-servaoits. 

V.  Actions  for  Injuriee;  Oontrtbatory  Neg- 

ligienoe;    EMdence  sjoA   Instructdooie; 
Negligence,  Who  to  Determine. 

VI.  Agreement  by  Master  to  Pay  for  Med- 

ical Services  Rendered  Secmnt. 
VII.  Term  of  Service;  Performaince  of  Duty; 
Discharge;  Bond;  Gompemsatlon. 

Independent  contiuctors.  See  Independ- 
ent Contractors. 

I.  Relationship,  Existence  ot, 

1.  Where  a  building  contnactor  is  requir- 
ed by  hte  contract  to  furnish  all  matecdalB 
and  do  all  the  work,  Incfluding  all  neceaeary 
excavations  fonr  the  fotrndaidon,  with  aieas 
under  the  sidewalk  .ta  give  tight  and  ventlla- 
tiem  to  the  cellar,  and  a  s»bcontraator  hcLS 
only  contractjed  to  do  the  brickwork.  Includ- 
ing the  wails  inckwing  the  areas  under  the 
sldewadk,  amd  the  men  employed  by  the 
subcoivtractor  excavated  the  areas  for  the 
contractor,  and  under  Ms  direction,  tihe  re- 
lation o£  macpter  and  servant  does  not  exist 
between  the  subcontractor  aind  (the  men  who 
ex4».va)ted  the  areas  In  the  sidewalk  in  re- 
gard to  that  work,  and  it  is  inot  material 
thai  the  servants  who  did  the  work  were  In 
his  general  employ  fo-r  other  purposes.  (Cot- 
ter V.  Lilndgren,  106  Cal.  602.) 

II.  Duty  of  Master  to  Furnish  Safe  Appli- 
ances; Assunvpitlon  of  Risk. 

Negligence  In  covistructlng  platform  Is 
question  otf  fact  for  jury.    See  post,  35. 

Umployee  walking  aloag  itrack  is  guilty 
of  contributory  negligence.    See  Railroads, 

13,  14. 

Knowledge  of  defect  in  platform,  who  to 
decide.    See  post,  31,  32. 

2.  It  is  the  duiy  of  the  master  to  provide 
a  platform  suitable  to  the  purposes  for 
which  It  was  lubended,  and  to  exercise  rea- 
sonable care  In  Its  oonstruotion,  and  in  the 
Inspection  and  supervision  of  the  appillance 
after  its  construction.  (Alexander  v.  C.  L. 
&  M.  Co.,  104  Cal.  532.) 

3.  It  Is  the  duty  of  an  employer  to  exer- 
ciJBie  ordinary  care  In  furnishing  for  his  em- 
ployees a  reasonably  safe  place  In  which  to 
work,  and  he  is  liable  for  Injury  caused  by 
negligence  in  constructing  a  scaffold  on 
which  the  plaintiff  was  employed  to  work 
as  a  hodoarrier,  and  by  the  breaking  and 
falling  of  which  he  was  Injured,  wOiere  there 
is  no  evidence  of  contributory  negligence. 
(McNamara  v.  MacDonough,  102  Cal.  575.) 

4.  It  is  the  duty  of  an  employer  to  furnish 
a  safe  and  suitable  place  for  his  employee 
to  work,  and  suitable  and  safe  appliances 
and  machinery  for  Mm  to  work  with;  and 
the  employer  cannot  be  excxnerated  from  lia- 
bility to  an  employee  for  breach  of  this  duty, 
by  delegating  It  either  to  a  sui)erior  officer, 
agent,  or  servant,  or  to  a  subordinate  agent 
or  servant;  and  the  person  to  wliom  such 
duty  Is  delegated,  who  undertakes  or  omits 


to  perform  lit,  is  the  representartdve  of  the 
employer,  and  not  a  mere  fellow-servant 
with  the  one  wJio  Is  Indured,  as  *h6  lesnJit  of 
the  breach  of  such  duty.  (Mulltn  v.  Califor- 
nia Horseshoe  Co.,  106  Col.  77.) 

5.  The  same  duty  devolves  upon  tftie  mas- 
ter in  snbsequezvtly  maiatainiiiig  an  apf>li- 
ance  In  a  safe  and  suitaiMe  condition  as 
rested  upon  him  wben  lit  was  orlgtaiaUy  f  ur- 
Ddshed  to  his  servant.  (Jager  v.  CaHfomla 
Biidge  Co.,  104  <M.  542.) 

6.  Where  a  servant  employed  about  a  ma- 
chine engaged  in  driving  piles  was  struck 
down  and  tojured  by  the  head-iUock  falling 
upon  him  f^m  its  proper  posirSon  at  the  top 
of  the  plledriver,  and  the  evidence  shows' 
that  tlte  head-block  was  originally  fastened 
by  bolts  to  the  plledriver,  and  that  kt  had  be- 
come looeened  ait  one  end,  so  thsft  wbatever 
efSkAcj  iBid  arisen  from  (Uie  original  boltSxig 
was  gcfoe  at  the  momeivt  of  the  accident,  the 
caae  stanids  as  thongrh  one  end  of  the  appli- 
ance had  >iyever  been  fastened,  aavd  the  mas- 
ter Is  Uable  for  negligence  in  not  maintaifcn- 
Ing  asMi  secuiely  fastening  the  head-block, 
thete  being  no  e^idedice  to  show  that  the 
servant  knew  the  defective  ctharaoter  of  the 
appHaeoe,  amd  assumed  (the  risk  of  w^orkin^ 
with  such  an  apiptlanoe.  (Jager  ▼.  Califor- 
nia Bridge  Co.,  104  Cal.  542.) 

7.  Where  an  employee  upon  a  constmctioiQ 
train  Is  killed  by  reason  of  the  trada  running 
intto  a  washout,  anid  there  is  c<Mifllatl<n^  evi- 
dence as  to  whether  the  construddon  traJn. 
at  the  time  of  the  ax^cidenit,  was  upon  the 
track  for  the  purpose  of  retpodrlng'  defects  in 
the  road,  wherever  found,  as  kt  passed  upon 
its  way,  or  whether  it  was  bound'  for  a  more 
dilstant  point  wpcn  the  roflicl,  no  question  of 
law  Is  raised  upon  a  motion  for  nonsuit,  but 
rather  a  pure  queatiEon  of  fact,  whd<5h  should 
be  solved  by  the  jtiry  alone,  and  it  is  emor  to 
gradit  a  nonstrit.  (Bowman  v.  White,  110 
Cal.  23.) 

8.  If  rUie  train  was  bound  ito  an  ulterior 
destlnarflon  beyond  the  place  where;  the  acci- 
dent occurred,  it  Is  Immartenial  what  its  ob- 
ject was  in  going  there,  wliether  for  wood 
or  for  the  puriKwe  of  repafrtng  the  track,  or 
for  some  other  purpose;  for,  if  dit  steirted  to 
such  point  In  the  line  of  ite  duty,  the  owner 
of  the  road  was  bound  to  fumiisb  a  safe 
roadtbed  and  track  upon  wblcfli  to  tnirreL 
(Bowman  v.  White,  110  Cal.  23.) 

9.  The  owner  of  a  private  railnDad,  used  In 
oonnectijon  wtth  lumber  bustneas,  owes  to 
hl»  employees  the  duty  of  keepdng  the  road 
in  good  repair  after  constructioii;  and,  if  an 
injury  to  an  employee  riding  upon  the  traJn 
is  proxhnately  caoised  by  reason  of  a  deflect- 
ive roadbed,  the  employee  is  entitled  to  re- 
cover for  thetojury.  (Bowman  v.  White,  110 
Cal.  23.) 

10.  If  there  is  any  evidence  tending  to 
prove  that  the  employer  had,  or  with  prop- 
er care  might  have  had,  notice  otf  (the  danger, 
an  Instruction  tiiat  if  the  employee's  knowl- 
edge, or  means  of  knowledge,  of  the  danger 
from  working  upon  a  defectively  construct- 
ed scaflCold  wus  equal  to  that  of  his  employ- 
ers, he  takes  the  risk  incident  to  hds  employ- 
ment, and   cannot  recover  for  injury  sua- 
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tain«d  pesulting  from  a  defecbLve  fuid  dan- 
garous  condition  of  the  Bcaffold,  is  snfQd^aait 
(HcKamaim  v.  MacDonough,  102  OaL  575^) 

IL  Tbe  eflBiiloyear  Is  aot  exempfted  from  11a- 
UiftT"  for  a  defectifve  or  (onsafe  appUanoe, 
nnlees  the  employee  knoiro,  or  ougbt  to 
kmow,  of  tlte  danger  to  which  'he  Is  exposed 
by  working  near  or  with  the  deAeodye  ma- 
cbdioeiy  or  appllamoe;  aoMl,  Im  the  abseuoe  of 
BQCh  knowledge,  the  empk>yee  te  not  char^e- 
ftble  wtlth  oegligence  becauae  he  does  not 
abandon  his  employmeint,  and  cannot  be 
■aid  to  ha/ye  voluotairlly  exposed  himself  to 
such  daaiger.  (BJonnan  y.  I^mt  Bragg  Bed- 
wood  Ck>.,  104  Cail.  626.) 

12.  In  order  <to  oonstltttte  an  assampition 
of  the  liiBk  of  defectifve  madhlnery  by  an  em- 
ployee, fiiieh  as  to  bar  a  recovery  for  peir- 
sosml  injuries  received  thereifrom,  it  Is  not 
only  neceeaoiry  thait  the  employee  flbocrld 
know  of  the  ^fefects  in  tftve  majdbdnery,  bCbt 
tbe  clanger  arising  from  tbe  defects  mnst 
a/lso  be  known  or  leasoiubbly  aQ)piiBheQded 
t^  lilm.  (Lee  r.  <9otitiiiBni  Pneffio  B..  B.  Od., 
101  Gal.  118.) 

III.  Negligence  in  Hlidng  or  BetaJndng  Sltn- 

ployee. 

13.  A  xtafllroad  company  caoomot  be  charg- 
ed wilth  negligence  An  the  seleatlon  of  an  em- 
ployee, merely  beoanse  l-t  omiifited  to  qnes- 
tlon  the  employee  himself  as  to  1^  compe- 
tency, sikifl,  and  carefu'lDess  at  the  tinK  of 
bis  employment,  if  It  made  socih  toqulries  of 
his  former  employers.  (Oder  y.  loe  Angeles 
Gonsolidaited  Electric  By.  Co.,  108  Cal.  129.) 

14.  Under  section  1971  of  the  GUyll  Code, 
an  employer  Is  fas  much  guilty  of  a  kiek  of 
ordinary  esare  by  the  retention  of  an  unfit 
employee,  after  knowledge  of  his  unfitness, 
as  by  a  fallnie  to  use  due  diligence  at  the 
time  of  bis  selection,  and  in  edther  case  the 
employer  is  liaMe  for  aU  losses  resulting 
ttaeo^from.  TOier  y.  Los  Angeles  Consoli- 
dated Electric  By.  Co.,  108  Cal.  329.) 

15.  An  employer  who  has  exercised  due 
oare  in  the  selection  of  on  employee  cannot 
be  held  liable  for  an  Injury  to  a  co-employee, 
occasioned  by  the  employee  unless  tihe 
latter  had  becnime  and  was  actuamy  un- 
fit or  Incompetent  througii  negligenice 
or  Incapacity,  and  the  fniury  happened  by 
reason  thereof,  sjmd  the  employer  knew  of 
Ms  negligence  or  Incapacity,  or  *h]s  general 
reputation  was  so  in  accord  with  the  fact 
that  the  presumption  is  that  the  employer 
knew  it,  and  was  therefore  negligent  in  not 
acting  upon  tbe  knowledge,  and  tbe  burden 
of  proving  such  facts  Is  on  the  employee  In- 
jured, (aier  y.  Los  Angeles  Consolidated 
Blecferie  By.  Co.,  108  Cal.  129.) 

16.  After  proof  of  the  fact  of  imfltness  the 
employer  may  be  charged  with  liability.  If  It 
can  h-^  fiftiown  that  the  reputation  of  the 
culpable  employee  was  so  generally  known 
and  notoriously  bad  that  it  ought  to  have 
been,  and  therefore  presumptively  was! 
known  to  the  employer.  But  proof  "^  of  bad 
repurtatlon,  without  evidence  of  the  fact  of 
unfitoese,  is  dnsufflcient.    (Gier  v.  Loe  Ange- 


les Consolidated  Electric  By.  Co.,  108  Cal. 
129.) 

L7.  Wbere  the  death  of  an  employee  was 
caused  by  the  uegMgenoe  of  an  engineer,  a 
feftiow-seryant,  who,  It  was  alleged,  was  ad- 
dicted to  tbe  habit  of  drinking  Intoxicating 
liquons,  and  that  the  defendamts  were  neg- 
ligent in  retaining  him  In  thedr  employ  by 
reason  of  being  cbargeaible  with  knowledge 
of  this  habit,  no  recovery  therefor  can  be 
had  without  proof  that  the  engineer  was  in- 
toxicated at  the  time  of  the  accident,  or  that 
the  InjuxT  was  in  some  respects  the  result 
of  intemperate  habits.  (Cosgrove  v.  Pitman, 
108  Cal  268.) 

IV.  Injury  from  Acts  of  Fellow-servants; 
Herein  of  Who  are  FeiOow-seryants. 

Jury  decides  wbsCiher  injury  from  acts  of 
co-servants.    See  post,  28. 

18.  IJmployers  afe  not  Uable  for  an  injury 
caused  by  tbe  oegMgenoe  of  a  feBow-servant; 
and  tbe  grade  of  work  of  the  employee  Is 
an  immateiilal  •eircumafasoce,  as  tbe  employ- 
er ds  not  lla^ble  for  injury  to  aa  employee 
caussd  by  the  negligence  of  a  foreman,  even 
if  he  had  entire  ctharge  and  coivtrol  of  the 
work,  with  full  power  to  hiire  and  discharge 
men,  if  his  competency  is  not  Questioned. 
(Noyes  r.  Wood,  102  Gal.  389.) 

19.  A  foieaiian  employed  by  a  corporation, 
notwithstanding  1he  b^ftker  grade  of  service 
in  wliich  he  is  employed,  is  a  fellow-servant 
with  other  employees  in  so  fiar  as  be  serves 
In  the  places,  or  witli  the  madKlnery  or  appli- 
aiDoes  prepared  and  f  umi!shed  by  the  corpo- 
ration; and,  for  the  consequences  to  fellow- 
servants  of  his  negligence  tn  tbe  perform- 
ance of  such  sepyicee  in  tbe  plac«s,  or  with 
the  machflnery  or  appliances  thus  prepared 
and  f  uittlshed,  the  covporation  Is  uot  respon- 
sible. (Nixon  V.  Selby  Smelting  and  Lead 
Co.,  102  Cal.  458.) 

20.  In  so  f^r  as  a  foreman  is  authorised 
and  employed  to  prepare  the  pteces  in  which 
other  servants  ate  to  work,  or  to  furnish  Che 
machinery  or  applianees  with  wihich  they 
are  to  work,  lie  represents  the  corporation; 
and  bis  negMgence  in  the  performance  of 
those  services  is  tbe  negligence  of  the  corpo- 
ration. (Nixon  V.  Selby  SmeWdng  and  Lead 
Co.,  102  Cal.  458.) 

21.  Wihere  the  foreman  of  the  sU/yer-room 
or  a  smelting  company  extemporized  a  hose 
Cor  the  conducting  of  hot,  diluted  add  Into 
a  waste-tank,  by  connecting  two  pieces  of 
old  hose  slipped  over  a  piece  of  lead  pipe, 
over  which  the  two  ends  met,  but  which 
were  not  tied  or  fastemed  to  the  pipe  except 
by  their  elastic  force,  the  smelling  company 
is  liable  for  Injury  caused  by  tbe  slipping 
of  the  hose  from  the  lead  pipe,  wftHereby  the 
add  was  discharged  upon  the  shoulder  and 
back  of  an  employee,  who  had  no  notice  that 
the  bose  was  defective,  or  that  Ihe  exposed 
himself  to  danger  by  using  it.  (Nixon  v. 
Selby  Smelting  and  Lead  Co.,  102  ObI.  458.) 

One  who  represents  a  master  is  not  a  co- 
servant.    See  ante,  4. 

22.  The  law  of  fellow-servants  has  no  prop- 
er application  as  between  a  carpenter  em- 


292 


MASTER  AND  SEtRVANT,  IV,  V. 


ployed  to  construct  a  iscaffold,  wboee  relation 
to  the  defendant  who  constructed  the  scaf- 
fold Is  that  of  vice-principal,  and  a  hodcar- 
rier  employed  to  work  upon  the  scaffold; 
but  In  such  case  the  negligence  of  the  car- 
penter is  deemed  the  nesrli^ence  of  his  em- 
ployers, and  not  tlmt  of  a  fellow-servant 
with  the  hodeairrier,  even  tlhooiglh  the  work 
of  the  carpenter  promoted  the  erection  of  the 
buUding.  (McNamara  v.  MacDonongh,  102 
Cal,  575.) 

23.  The  mate  of  a  veseel  engaged  in  carry- 
ing passemgerB  and  freig'ht  between  San 
Francisco  and  Northern  Pacific  ports,  and 
a  servant  employed  in  the  steward's  depart- 
ment of  the  vessel  are  feltow-servants  em- 
ployed by  the  same  employer  In  the  same 
general  business,  anfd  tfbe  ownieir  ot  the  ves- 
sel Is  not  responsible  for  any  injary  caused 
to  such  BeoTvant  by  faillinig  down  an  open 
hatchway  which  the  mate  had  neg'lected  to 
guard  while  taking  in  cairgo.  (Lrivingston  v. 
Kodiak  Packing  Co.,  103  Oal.  258.) 

24.  In  an  action  for  neg'Hgence  by  a  ser- 
vant against  his  master  in  madntadnlng  a 
defective  a{>plianoe,  the  fact  that  the  injury 
to  the  plalnrtflff  was  caused  by  the  negligence 
of  a  feUow-eervant  Is  an  affirmative  defense, 
and  the  burden  of  proof  is  upon  the  defend- 
ant to  establish  it,  and  not  upon  the  pladntiff 
to  prove  that  the  injury  was  not  caused  by 
the  negligence  of  the  feUow-servant.  (Bjor- 
man  v.  Fort  Bnvgg  Redwood  Company,  104 
Cal.  626.) 

25.  Where  boards  -were  piled  by  workmen, 
of  whom  the  plaintiff  was  one,  without  di- 
rection in  what  mode  they  should  be  piled, 
or  how  high,  and  the  pile  toppled  over,  to 
the  linjury  of  the  plaintiff,  the  presumption 
is  that  the  action  occurred  througlh  the  care- 
lessness of  the  pilaAntiff  and  'his  feUow-ser- 
vamts.  (McQueen  t.  Meahandcs'  Lnstitute, 
107  Cal.  163.) 

V.  Actions  for  Injuries;  Contributory  Neg- 
ligence; Evidence  and  Instructions;  Neg- 
ligemoe.  Who  .to  Determine. 

26.  One  who  Is  working  dn  a  place  where 
he  iB  exposed  to  danger  must  exercise  his 
faculties  for  his  own  protection,  and  if  he 
fail  fo  do  so,  he  is  not  entitled  to  damages 
for  personal  injuries  received.  (Kennia  v. 
Central  Pacific  R.  R.  Co.,  101  Cal.  26.) 

27.  A  conductor  on  a  street  railway  wMle 
engaged  In  switching  his  car  from  the  main 
to  a  sidetraxrk  is  niot  guilty  of  contributory 
negligence  in  standing  in  the  space  between 
the  two  tracks,  if  siich  position  was  the 
usual  one  assumed  by  the  employees  in  per- 
formln^f?  that  duty,  and  was  not,  in  dtseflf,  a 
place  of  peril.  (Gler  v.  Los  Angeles  Con- 
solidated Electric  Ry.  Co.,  108  Gal.  129.) 

28.  Whether  the  dnjnry  sustadned  by  the 
plaintifl^  was  caused  by  the  negligence  of  a 
fellow-servanit,  or  resulted  from  his  own 
negligence,  is  a  question  of  fact,  and  not  of 
law.  (Bjorman  v.  Fort  Bragg  Redwood  Co., 
104  Oal.  626.) 

29.  When  it  is  cJaltoed  that  an  Injured  em- 
ployee was  guilty  of  contributory  negligence 

It  must  appear  that  he  not  only  knew,  or  had 


the  means  of  knowledge,  of  the  unsafeness 
of  the  place,  appliances,  or  machinery,  but 
also  that  he  knew,  or  ought  to  'have  known, 
of  the  danger  to  which  he  was  himseif  per- 
sonally exposed.  (Mullin  v.  CaHfoinii&i  Horse- 
shoe Co.,  105  Cai.  77.) 

30.  The  question  as  to  whether  the  servant 
was  aware  of  the  defect  in  the  appliance, 
and  knew  and  appreciated  the  r^ks  and 
damages  resulting  or  Mkely  to  follow  from 
such  defect,  is  a  question  of  fact  for  the  jury. 
(Alexander  v.  C.  L.  and  M.  Co.,  104  Oal.  532.) 

31.  The  servant's  knowledge  of  a  defect 
in  the  platform  and  his  means  of  knowledge 
are  matters  of  defense,  and  the  burden  is 
upon  the  defendant  to  prove  such  defense. 
(Alexander  v.  C.  L.  and  M.  Co.,  104  Cal.  532.) 

32.  Where  the  evidence  shows  that  the 
defects  of  the  *  scaffold  were  not  apparent 
or  visible  to  the  employee,  thait  his  means 
of  knowledge  of  Its  lnsufiQl<5iency  were  not 
equal  to  those  of  the  employer  by  whose 
agency  l^e  scaffold  was  construoted,  and 
that  he  did  not  know  that  ht  was  Insufllcient 
or  unsafe,  but  trusted  and  relied  upon  the 
employer  having  performed  his  duty  in  the 
construction  thereof,  it  may  be  saiid,  as  a 
legal  conclusion,  that  there  is  no  evideaee 
of  contributory  negligence.  (McNamara  v. 
MacDonough,  102  Cal.  576.) 

33.  A  lineman  of  a  telephone  company, 
who,  while  engaged  in  stringing  a  line  of 
wire  upon  certain  telephone  poles,  voluntar- 
ily climbs  a  tree  to  arrange  'the  wire,  and 
while  so  employed  is  injured  by  the  breaking 
of  the  limb  upon  which  he  was  standing, 
cannot  recover  for  the  -injury  from  the  com- 
pany. (Yeairsley  v.  Sunset  Telephone  and 
Telegraph  Co..  110  Cal.  236.) 

34.  Where  a  minor  was  employed  as  a 
press-boy  in  a  horaeshoe-^op,  and  was  or- 
dered by  the  macbintist  who  had  general 
supervision  of  the  boys  >in  the  whole  shop 
to  go  upon  a  platform  by  means  of  a  ladder, 
wihere  he  had  never  been  sent  before,  to  hold 
a  broken  belt  over  a  shaft,  wQxile  the  ma- 
chinist fixed  it,  and  was  (in;hued  by  falling 
forward  upon  the  shaift,  as  the  result  of  a 
toppting  plank  insecurely  fastened,  one  end 
of  which  rested  on  an  uprigtht  of  the  ladder, 
and  was  not  cautioned  before  godng  that 
any  danger  attended  the  duty  assigned  him, 
although  he  noticed  'how  the  planik  was  sup- 
ported whten  he  went  up  the  ladder  with  the 
belt,  and  also  that  the  plank  shook  a  little 
when  he  went  along  over  It,  to  place  the  belt 
over  the  sAiaft;  held,  that  the  question 
w<hether  the  minor  was  guilty  of  such  negli- 
gence as  to  prevent  his  recovery  is  a  question 
of  fact  for  the  jury,  and  it  cannot  be  said  to 
be  e€rt:ab1iiahed  by  the  evidence  that  the  minor 
knew,  or  ougfht  to  have  known,  of  the  danger 
to  wliioh  he  was  exposed,  and  it  is  emor  to 
grant  a  nonsuit  in  such  case.  (Mullin  v. 
California  Horseshoe  Co.,  105  Cal.  77.) 

35.  Where  the  plaintiff  was  injured  in  the 
lumber-yard  of  the  defendant,  by  a  fall 
from  a  high  platform,  upon  which  he  was 
engaged  in  removing  lumber  from  a  rack, 
occasiloned  by  the  shiflting  of  the  boards  of 
the  platform,  by  reason  of  the  fact  that  they 
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-w^ere  not  oolled,  the  iieigligeiioe  of  th<e  ^e- 
f eDdamt  M  the  conatruetlon  of  tibe  platform 
ie  a  queBtlon  of  fact  for  the  Jury  aiid  not  for 
'the  court.  (Alexander  v.  O.  L.  and  M.  Co., 
104  OaL  532.) 

Nousuiit,  when  improper.    See  ante,  7. 

Burdem  of  proving  Injury  caused  by  coeer- 
yamt.    See  ante,  15. 

Burden  of  provi'Qg  unAtneas  of  coem- 
ployee.    See  anrte,  24. 

Frasnimptlon  that  Injuiry  was  caused  by 
no^ligenoe  of  coservaxbt.    See  aoite,  25. 

36.  Brroneous  instructions  as  to  the  bur- 
den of  proof  of  (the  negliirecice  of  a  feUow- 
servant,  and  as  to  the  knowledge  otf  the  dan- 
ger of  an  unsafe  appUance,  wdll  be  presumed 
to  be  prejudicially  erroneous,  and  the  court 
does  not  abuse  Its  dUscretion  In  granUng  a 
mothm  for  a  new  trial  far  sucii  errors,  even 
lihoug(h  it  may  be  of  the  opinion  that,  had 
the  thetructiona  been  so  framed  as  to  m>^ 
aQ  tbe  reqi^remenits  of  the  law,  the  verdict 
of  the  jury  would  have  been  the  same.  (Bjor- 
mfun  Y.  Font  Bragg  Redwood  Co.,  104  Cal. 
026.)     . 

VI.  Agreement  by  Master  to  Pay  for  Medi- 

cal Services  Bendered  Servanit. 

37.  Although  a  master  may  not  be  re- 
sponsible for  injuTy  received  by  'hte  servBint 
While  In  hds  employ,  yet  where  he  has  been 
a  faithful  servant,  and  was  inijuied  while 
-pertomntasg  <his  duties  as  such,  and  has  no 
means  to  procure  needed  attentfon  and  care, 
there  is  a  sufTlcieDft  moiral  obligation  resting 
on  the  master  to  furnish  for 'him  such  as- 
sistance and  caje  to  constitute  a  considera- 
tion for  a  legail  obligation  to  pay  all  reasona- 
ble charges  of  the  aittendlng  pihyslcian  for 
medicail  service.  (Fraser  v.  San  Froiuciisco 
Bridge  Co.,  103  Cal.  79.) 

38.  W-heie  the  agreement  made  on  behalf 
of  the  corporation  to  pay  all  rea^nable 
eharges  of  the  physicians  contains  the  words: 

"We  reserve  to  ourselves  the  Tlghrt  to  deter- 
miine  what  Is  reasonaible,"  such  reservation 
Is  one  which  ttie  company,  under  ithe  circum- 
stances shown,  had  a  right  to  maike,  aiud  the 
physldan  ds  entitled  to  recover  only  the 
amount  offered  him  by  the  corporathni,  and 
a  jury  cannot  award  him  amy  greaiter 
amouoit.  (Eraser  v.  San  FrandLsco  Bridge 
Co.,  103  Oal.  79.) 

VII.  Term  of  Service;  Ferformainee  of  Dwty; 
Discharge;    Bond;   Compensation. 

39.  When  a  person  performing  labor  at 
an  agreed  price  and  for  a  stated  time  con- 
tinues dn  the  same  employment  after  the  ex- 
pimtion  of  the  term  of  service  agreed,  with- 
out a  new  agreement,  the  law  presumes, 
in  the  absenice  of  proof  to  the  conitrary,  that 
the  terms  of  the  original  contract  aire  contin- 
ued; and  lai  an  action  of  assumpsit  for  work 
■and  labor  performed  after  the  agreed  period, 
the  origliml  oonitract  Is  admissible  in  evi- 
dence as  showing  the  terms  under  which 
the  labor  was  performed.  (Hermann  v.  Llt- 
tlefleld,  109  Cal.  430.) 

Termination  of  contract  of  eroploynjent  by 
•death.    See  Attorney  and  (IJlieet,  28. 

40.  The  mere  request  for  the  gliTlng  of  a 


bond,  after  plaintiff  had  en/tered  upon  the 
duties  o^Ms  office,  and  the  filling  out  of  a 
blank  application  handed  to  hkn.  In  pur- 
suance of  such  request,  did  not  make  the 
bond  one  of  tbe  terms  of  the  contract,  nor 
vary  Its  terms.  (Bosenberger  v.  Pac.  Coast 
Ry.  Co.,  Ill  Cal.  813.) 

Bond  by  secretary  Is  not  retrospective. 
See  Suretyship,  I. 

41.  Whespe  a  derk,  hired  for  a  year,  was 
discharged  before  the  expiration  of  the 
term  for  failure  to  give  a  bond,  the 
giving  of  which  was  not  made  an  ex- 
press term  of  the  comtract  of  hiring,  he  ts  en- 
titled to  recover  damages  for  breaich  of  the 
conrtract,  unless  the  defendant  sustaioi  the 
burden  of  establishing  as  an  affiximative  de- 
fense. Dot  only  .the  existence  of  a  usage  to 
require  a  bond,  but  also  that  the  plaSntiff 
was  aware  of  such  usage  at  the  itime  of  the 
hMng.  (Ro0esDberger  v.  Pac.  Ooast  Ry.  Co., 
Ill  Oal.  313.) 

42.  The  measure  of  damages  for  the 
wrongful  dUsotharge  o*  a  servant  from  em- 
ploymenit  before  the  explnation  of  his  term 
Is  .the  salary  or  wages  agreed  to  be  paid,  un- 
less the  defendanft  sustadns  the  burden  of 
proving  that  the  plaintiff.  In  the  discharge  of 
his  duty  to  seek  other  employment,  could 
by  diligenice  have  obtained  employment  else 
wiheire;  and  wihaitover  ccmpemsation  may 
bave  been  received  by  plaintiff  In  such  em- 
ployment must  also  be  shtown  by  the  defend- 
ant, iln  nvitigatian  of  damages;  and  the 
pMntiff  is  <niot  bound,  as  a  condition  of  re- 
covery of  the  agreed  salary  or  wages,  to 
prove  that  he  ex^eavoied  to  find  other  em- 
plojrment  and  faUed.  (Rosenberger  v.  Pac. 
CoBBt  Ry.  Co.,  Ill  CJal.  313.) 

43.  Where  a  clerk  was  employed  foe  a 
year  by  a  rafllroad  company  at  a  salary  of 
eighteen  'hundred  dollars,  payaibie  in*  month- 
ly Installments  of  one  hundred  and  fifty 
dollars  per  month,  neither  the  fact  of  pay- 
ment by  the  month,  nor  the  custom  of  the 
radlroad  company,  or  of  other  railroad  ccftn- 
{MLnies,  to  hdie  by  the  month  can  change  the 
contiact  fixed  by  the  agreement  of  the  par- 
ties in  their  correspondence;  though,  if  the 
correspondence  had  not  fixed  the  t»^rm  of 
hflring,  section  2011  of  the  Clvdl  Code,  as 
w^l  ajs  the  custom,  would  liave  made  It  a 
hiring  by  the  month.  (Rosenberger  v.  Pac. 
CoaFt  Ry.  Co.,  Ill  Cal.  313.) 

44.  Work  for  other  parties,  during  holi- 
days and  extra  hours,  which  in  no  way  re- 
sulted in  damages  to  the  employer,  or  In- 
terfered with  his  business,  does  not  disclose 
any  breach  of  the  contract;  and  where  the 
court  aUovred  the  employer  the  benefit  of  the 
money  received  from  outside  work,  there 
can  be  no  cause  of  coonplaiiDt  upon  his  part 
based  thereon.  (Hermann  v.  Llttiefleld,  109 
Cal.  480.) 

45.  In  an  action  to  recover  wages,  where 
there  was  a  dispute  as  to  the  amount  of 
wages,  and  lit  appeared  In  evidence  that  tihe 
pMntiff  had  agreed  to  purchase  a  lot  from 
one  of  the  defendants,  and  that  one-half  of 
hks  wages  should  be  appUed  monthly  in  pay- 
ment thereof,  and  tiie  questions  as  to  the 
lot  arose  'tocldentaflly  In  the  effort  to  cftiow 
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tbat  plaiiDftilff  was  to  be  pcuid  (the  a/mount  oif 
wages  clndaned  by  hdm,  and  itbe  oourt  cor- 
rectly Imatructed  the  jiuy  as  to  what  the 
issues  were  that  Hhey  were  to  coDsldetr  aind 
pass  upoai,  the  refusal  of  tbe  court  to  fln- 
struct  the  Jury,  at  the  request  of  thte  defeowi- 
ant,  that  there  was  no  issue  as  to  the  title 
to  the  lot,  or  as  to  what  lot  was  selected  by 
the  plaintiff,  is  not  pre^uddcfal  error.  (Graird- 
ner  y.  Denndson,  106  Oal.  190.) 

46.  Under  a  contract  to  rendeir  services  for 
another  in  the  drying  of  prunes,  without 
specifying  Im  the  contraiot  tbe  degree  of  caie 
or  6^11  to  be  emipioyed  for  the  rrarpnse,  there 
\s  an  implied  obUgaiton  to  dry  the  prunes  in 
a  proper  and  skillful  maimer,  uioder  the  pro- 
ytalons  of  sections  1983  amd  1984  of  the  Civdl 
CJode.  (ThomsJB  Fruit  (Dompajxy  v.  Start, 
107  Oal.  206.) 

47.  The  circumstaiDioe  tbeit  the  defendants 
sold  at  usufiA  prices  a  lasige  part  of  the 
prumes  dried  by  the  plaiintiff,  and  Ufeouived 
no  loss  as  to  the  poi^tkNi  sold,  thou^  It  may 
be  releviBint  evddence,  and  proper  for  conedd- 
eratlon  upon  'the  questkm  whether  tbe  value 
of  the  prunes  was  really  lessenied,  and  to 
w^iat  extent,  ccumvoft  oveTCome  a  ftmdte^ 
sufiFtaAned  by  eiviidence  that  ptolntlff  failed 
to  exetrdse  care  and  skill  in  dryinig  the  frodit, 
nor  exempt  pladintlff  ffom  responsibility  to 
the  defeiDdainitB  for  went  of  care  and  skill. 
(Thomas  Fruit  Oo.  v.  Start,  107  CJal.  206.) 

48.  Boxes  of  prunes  dried  by  the  plaintiff 
bednig  a  finileAied  and  separable  pajnt  of  the 
manufactured  porodu'ct,  the  character  of 
which  was  An  question,  may  'be  p»w>perly  re- 
ceived in  evidence  for  the  defendants;  and 
the  questflon  whether  *hey  were  fair  samples 
or  not  goes  only  to  the  weA^ht  of  the  evi- 
dence and  not  to  to  admissllbdifty.  (Thomas 
Fruilt  Oo.  V.  Start,  107  OeA.  206.) 

Agreement  between  partners  as  to  salary 
In  aibsence  of  servamt,  is  not  ^binding.  See 
Evidence,  48. 

Services,  who  lia/ble  for.  See  CJontracrts, 
80,  et  ssq. 

MASTERS. 
Vessefl,  masters  of.   See  Shipping. 

MATEiRIALITY. 

Evidence,  materiality  of.  See  Evidence, 
VI. 

Nonprejudicial  or  immaterial  errors.  See 
Appeals,  XT. 

MATERIALS. 
Iiien  for.    See  Mechanics'  LieaiB,  II. 

MATTTRITY. 
Transfer  after.    See  Bills  and  Notes,  V. 

MAXIMS. 

Wiheipe  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he  by  whose 
netgli^ence  it  happened  must  be  the  sufferer. 
(BteJsdell  V.  Leajcfh,  101  CJal.  405.) 

Sic  uteire  tuo  ut  alienum  non  laedais.  See 
Basements,  20. 

Equity^  maxims  of.    See  Ikiu4ty,  1,  2. 


De  minimis  non  curat  lex,  maxim  does  not 
apply  to  verdict,  when.    See  Libel,  14. 

That  is  certain  wMch  may  be  rendered 
certain.  See  Bonds,  10;  Pleading  and  Prac- 
tice, 22. 

No  one  can  take  advantage  of  his  own 
wrong.  Bee  UnlncorporalJed  Associations,  25. 

Oonsent  works  no  dnjury,  application  of 
maxim  of.    See  Watercourses,  99,  et  seq. 

Volenti  non  fit  Injuria,  maxim  of,  does  not 
apply,  when.   See  Explosives,  1. 

MAYHEM. 

See  Crimdnal  La/w,  XI,  19. 

Refusal  to  aidmlt  evidence  of  defendant's 
reputation,  wlien  not  prejudlctel.  See  As- 
sault, 6. 

MAYOR. 

Veto  power  of.    See  Railroads,  III,  2. 
Tax,   mayor   cannot  "veto.    See   Taxation. 

m. 

MEASURES. 
See  Wedghts  and  Measures. 

MB0HANIC5S'  LIENS. 
L  Recording  of  Ckmtract. 
II.  Oonstruction  of   Statute;    For   What 
Servilees  or  Materi'aJs  Ldene  may  be 

III.  Propeity  Snibjeot  to,  and  Extent  of. 

IV.  Relation  of,  and  Priority. 
V.  Assignment  of  Claim. 

VI.  Notice  and  dadm  of  Lien. 

1.  Substantial  Oompaianoe  with  Stat- 

ute;  Necessity  of  filang  Odalin. 

2.  Staitement  of  Claim. 

3.  VerifioaJtlon  of  Claim. 

4.  Time  of  Filing;  Herein  of  Comple- 

tion or  Abandonment  of  Building. 

VII.  Enforcement  of. 

1.  Pleading    in;     Parties;     Order    for 

Payment  Before  Suit, 

2.  Evidence  lin;  Title  not  Tried  In. 

3.  Jud^rment  and  P^nd4ng8;  Costs,  At- 

'torneye'  Fees  and  Interest. 

VUI.  Personal  Action. 
IX.  Retention  and  Dispoeition  of  Price. 
X.  Contraotor's  Bond. 

See  Building  Contracts. 

Note  given  sureties  for  canc^ation  of  lieiit 
when  void.    See  Contracts,  6,  et  seq. 

Owner  may  ofillset  amount  of  in  suit  by 
contraetor.    See  BufUdlng  Cooftrabote,  15. 

Assii^nment  by  contractoo*,  effect  of  on  rlgflrt 
of  materialman.  See  BuildSng  Contracts, 
IV. 

Appeal,  service  of  notice.  See  Appeals, 
56,  57. 

Bond  on  appeal  £rom  decree  foredosiiDir- 
See  Appeals,  70. 

I.  Recording  of  Contract. 

Failure  to  reooM  eontract  effect  on  sub- 
contractor.   See  post.  34. 

1.  Where  a  buHdlng  contra/Ct  Is  not  filed 
In  the  recorder's  office,  but  a  memorandum 
is  filed  which  contains  wi<thln  itself  no  aoffi- 
cftenft  statement  of  the  general  character  of 
the  work  to  be  done,  but  reiCers  to  ptaoB, 
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di&TiiiiigB,  aod  spedfioatioiiB  Temaindngr  in 
the  oifloe  of  the  Arehtteot  ^w^hicii  are  not  re- 
corded, the  oontnLct  is  yoid,  and  mecbaniic 
Uenora  -ajre  entitled  to  reooTer  the  full  value 
of  the  labor  done,  and  mateviaifas  furnfi^ed, 
irpespective  of  the  contiract  price.  (Dunlop 
v.  Kennedy,  102  Oal.  443.) 

2.  The  memoimidiKm  of  oontntct  filed  In 
tbetrecorder'B  office  reciting  thart;  .the  contrajc- 
tor  da  to  furnish  material  and  labor  for  the 
erectkni  of  a  one-story  brick  bnilding  and  all 
vrark  mentioned  in  the  spec^fica/tlons  in  con- 
neotion  therewith,  and  In  conformdty  T^th 
the  plans,  drawings,  and  8pec4flcaition«  for 
tbe  same,  etc..  is  Toid  where  the  plans,  draw- 
ings and  flpeclficwtiona  referred  to  are  neith- 
er set  ont  nor  filed  in  the  reooidier's  ofiSce. 
(Wood  T.  O.  and  B.  Rapdd  Tramrit  Ck).,  107 
Cal.  500.) 

3.  A  oontnact  to  do  all  the  brick  work  re- 
qnlred  dn  a  building,  whdch  is  void  by  rea- 
BOODi  of  fadlure  to  file  tt  for  record  with  the 
county  recorder,  is  void  for  all  porposes;  and 
a  laborer  w*ho  performs  work  for  the  con- 
tractor is  deemed  to  hanre  performed  4t  at 
the  penwnal  dnstaiDoe  of  the  owner,  and,  in 
order  to  preserve  hAs  Hen  agadnst  the  owner 
of  the  bnllding,  he  must  file  thfe  cla<im  of 
Uen  within  thirty  days  after  the  completion 
oi  the  budldting:  and  the  filling  of  it  wi'tlidn 
tfadrty  days  after  the  completion^  of  the  brick- 
work contracted  for,  and  prior  to  the  coan- 
pletio(n  of  the  bud'ldling.  Us  unauthorized,  and 
cannot  preserve  the  lien.  (Davie  v.  Mac- 
donough,  100  Cal.  547.) 

II.  OoocstnicrtiDn  of  Staltute;  For  what  Ser- 
vices or  Materkds  Ldena  may  he  Filed. 

I^fljborers  working  on  mdne  have  right  to 
a  lien.    See  Mines  and  Milnliig,  17. 

4.  The  statute  affording  a  mechanic's  lien 
to  a  Temedaal  statute,  adopted  in  obedtence 
to  article  XX,  sectlosi  15,  of  the  constitutlooi, 
amd  is  to  be  tKberaUy  construed  An  further- 
aiDce  of  the  purpoeee  for  whiich  dt  was  au- 
thorised. (Ooriiiett  V.  Ohambers,  109  Oal. 
178.) 

5.  The  remedy  of  a  mec^handc's  lien  is  pure- 
ly of  statutory  creation,  and  the  statute 
which  creates  the  remedy  not  only  prescribes 
the  mode  of  Its  enforcement,  bnt  also  decAg- 
nates  the  objects  upon  w^dh  rtbe  laborer 
may  h»ve  a  Uen  for  his  labor;  and  the  term 
"improvement,"  wWch  ds  maide  the  subject 
of  the  lien,  cannot  be  applied  to  a  particular 
kind  or  class  of  labor  performed  In  the  erec- 
tkni of  a  bni'lding.  (Davis  v.  Macdonough, 
109  Oal.  547.) 

Assignee  of  claim  caoinot  file  notice  of  lien. 
See  post,  17. 

6.  \Vhere  a  partnerGAilp  makes  a  contract 
for  material  used  In  the  conistruetion  of  a 
bunding  Jit  Js  immaterial  to  the  right  of  the 
partnership  to  file  a  lien  therefor,  whether 
the  oontraict  *wai9  or  was  not  completed  prior 
to  ithe  retirement  of  one  of  the  partners  from 
the  firm,  and  his  sale  to  the  other  part- 
ners of  his  (interest  in  the  firm;  and  the 
right  of  the  partnerahfip  to  claim  and  file 
a  Uen  for  the  materials  lis  not  destroyed 
by  the  extinguishment  of  one  partner's  gen- 


eral interest  in  the  imtnership,  nor  Is  suchi 
case  witbdn  the  rule  that  4ihe  riglht  to  cre- 
ate a  Hen  cannot  be  aasigraed  to  a  stranger 
to  the  transaotion.  (Simons  v.  Webster,  109^ 
Oal.  16.) 

7.  One  Who  did  not  perform  Mxx*  upon  the 
buElding,  or  furnish  materials  therefor,  but 
was  merely  employed  by  the  brick-men  tc^ 
haul  brick  for  them,  and  who  had  no  con- 
tract wiith  the  conteictor,  who  owed  him  no 
liability,  is  not  entitled  to  a  Uen  upon  the 
building  for  his  labor.  (Adams  v.  Burbank, 
108  Oal.  646.) 

8.  The  labotrers  and  materiaHmen  under 
any  one  of  the  original  contractors  for  dis^ 
timet  departments  of  the  work  are  entitled 
to  a  UeoL,  and  the  contract  price  with  the 
contractor  Is  the  limit  of  the  owner's  liabil- 
ity for  such  Hens.  (Pacific  M.  L.  Ins.  Oo.  v. 
Filler,  106  Oal.  224.) 

9.  The  value  of  patterns  used  In  the  man- 
ufacture of  couplings  by  a  materialman  and 
the  value  of  the  boxes  In  whidh  the  couplings 
were  cased  for  fiihipment  to  'the  coortrajcitor 
oannot  be  properly  included  as  separate 
charges  from  the  price  of  the  couplings, 
wliere  both  the  patterns  and  boxes  remained 
the  property  <yf  the  maiterialman,  and  were 
not  incorporated  in  the  structure,  and  such 
chBjges  are  too  remote  from  the  actual  work 
of  construction  to  permit  their  cost  to  be 
made  a  charge  against  the  contract  price  In 
the  hja^ids  of  the  owner  of  the  structuire. 
(First  Nat.  Bank  of  Bridgeport,  Ohio,  v. 
Perris  Irrig.  Biat.,  107  Oal.  55.) 

10.  Under  section  1183  of  the  Oode  of  Civil 
Procedure  a  contractor  performing  lal>or 
upon  a  house  by  moving  it  from  one  place  to 
another  is  entitled  to  a  lien  thiereon.  (Palmer 
V.  liarigne,  104  Oal.  80.) 

III.  Property  Subject  to  and  Extent  of. 

11.  One  oontributdng  kiJbor  or  materials  to 
a  structure  which  is  an  appuntenance  to  a 
mine,  or  wihlch,  when  construoted,  is  to  form 
pait  of  it,  must  be  held  to  have  anticipated 
Its  foture  use,  and  cannot  claim  a  l&en  upon 
the  'Structure  upon  the  ground  that  the  Iden 
attached  before  StB  use  In  connection  with 
the  mine.  (WlUdaime  v.  MounttMlneer  Gold 
Mining  Oo.,  102  Oal.  134.) 

12.  A  mechanic's  lien  cannot  be  claimed 
upon  part  of  a  slructnre,  or  upon  a  structure 
which  is  part  of  a  larger  cftmcture,  or  part 
of  an  entire  property.  (WilUams  v.  Moun- 
taineer Gold  Mining  Oo.,  102  Oal.  134.) 

13.  A  claim  of  Uen  for  material  fnmlished 
for  the  construction  of  a  mill,  tramway, 
boarding-houee.  and  reduction  works  upon  a 
mining  claim  should  be  agadnft  the  mining 
claim,  and  not  agaiinst  the  specific  structure 
upon  the  mine.  (Williams  v.  Mountaineer 
Gold  Mining  Oo.,  102  Oal.  134.) 

14.  Stince  the  aiDoendment  of  March  9, 1887, 
to  section  1241  of  the  Oivll  Oode,  U  mechan- 
ic's lien  may  be  created  on  a  homestead  with- 
out the  jodnt  action  of  the  husband  and  wife. 
(Palmer  v.  Lavigne,  104  Oal.  30.) 

15.  Upon  the  foreclosure  of  mechanic's 
liens  upon  a  dwelUng-house  the  extent  of 
land  to  be  taken  with  the  dwelling-honse  la 
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only  what  is  requdred  for  tbe  conT^nient  use 
and  oooupatioji  of  the  dwelUng-houae.  and 
the  srtattvte  does  not  contemplate  that  suffi- 
cient land  around  the  dTvelling-houae  to  sup- 
port the  owner  while  illydn^  there  should  be 
set  a/part,  and  it  \s  error  for  the  couzvt  to  set 
apart  forty  acres  of  laiod  airouiod  the  dwell- 
ing-house, as  being  requtred  for  conyendent 
use  and  occupation.  (Oowan  v.  Griffith,  106 
Cal.  224.) 

IV.  Relation  of  and  PrJKxrity. 

16.  The  lien  fior  the  furnishing  o(f  materials 
relajtes  to  the  date  of  beginjiing  to  furnish 
them,  ajid  Includes  all  the  mateiriais  there- 
after furnished  for  the  building;  and  suc^ 
lien  has  priority  ofver  a  mortgage  ezecu4>ed 
after  the  date  of  the  commentcement  to  fur- 
nish the  materials.  (Pacific  M.  L.  Ins.  Go.  y. 
Plsher,  106  GaJ.  224.) 

V.  Asaiginfliient  of  Olaim. 

17.  An  assignee  of  the  claim  of  a  mechanic 
or  a  materialmain  has  no  right  to  file  in  the 
recorder's  .office  a  matice  of  claim  of  lien, 
nor  to  serve  upon  the  owner  of  <the  building 
the  notice,  provided  for  by  sectiom  1184  of 
the  Code  of  Civil  Procedure,  requiring  the 
owner  to  withhold  from  the  contractor  suffi- 
cient funds  -to  meet  his  demands.  (MoCrea 
V.  Johnson,  104  Cal.  224.) 

18.  The  contractor  cannot  spUt  'hJs  demand 
against  the  owner,  and  by  assignment  of  a 
portion  thereof  impose  upon  ^the  owner,  with- 
out his  oonisent,  the  legal  obligsltion  to  pay 
the  assignee.  (Clancy  v.  Piover,  107  Cal. 
272.) 

19.  A  claim  of  lien  filed  by  a  partnerobip 
may  be  assigned  in  wrliting  in  tiie  name  of 
the  pairtnershiip  to  one  of  the  partners  indi- 
vidually, and  the  fact  that  (the  transfer  was 
made  by  the  plainitiff  in  the  name  of  the 
partnership  to  himself  Indlvidiually  is  imma- 
terial where  the  otflber  members  of  the  firm 
do  not  object  to  the  assignment,  and  such 
af^ignment  is  yaMd  as  against  the  owners 
of  the  property.  (Pacific  Mut.  Life  Ins.  Co.  y. 
Fisher,  109  Gal.  566.) 

Assignmeivt  of  Uen.    See  ante,  6. 

VI.  Notice  and  Claim  of  Lien. 

1.  Substantial  Gomptliance  with  Statufte;  Nec- 
essity of  Filing  Claim. 

20.  In  order  to  entitle  a  mechanic  or  mate- 
rialman to  a  Hen  upon  premises  for  labor 
performed  .thereon  or  materials  furnished  he 
must  substantially  convply  with  all  of  <*he 
requirements  of  the  statute  as  to  his  state- 
ment of  lien,  (Wagner  v.  Hansen,  108  Oal. 
104.) 

21.  A  lien  claimant  who  fails  to  show 
that  he  filed  any  claim  of  lien  with  the 
county  recorder  cannot  enforce  his  lien,  and 
it  is  error  for  the  court  to  allow  him  any 
attorneys*  fees  or  any  amount  for  filing  the 
claim  of  lien,  or  to  direct  any  payment  for 
his  claim  for  materials  to  be  paid  out  of  the 
proceeds  of  the  building.  (Pacific  M.  L.  Ins. 
Co.  v.  Fisher,  106  Cal.  224.) 

22.  A  materialman  is  not  required  to  re- 


cord notice  of  his  claim  in  the  office  of  the 
county  recorder,  as  in  case  of  claiming  a 
lien  against  the  building  or  structure,  in 
order  to  avail  himself  of  the  remedy  pro- 
ylded  for  by  section  1184  of  the  Code  of 
Civil  Procedure  for  intercepting  the  contract 
price  in  the  hands  of  the  owner  by  notice, 
and  the  validity  of  such  notice  is  not  depend- 
ent upon  proceedings  to  enforce  a  lien  upon 
the  property  aflPected  by  the  contract,  nor  is 
such  notice  subject  to  the  limitation  pro- 
vided for  by  section  1190  of  the  Code  of  Civil 
Procedure.  (First  Nat.  Bank  of  Bridgeport, 
Ohio  V.  Perris  Irrig.  Dist.  107  Cal.  55.) 

2.  Statement  of  Claim. 

23.  A  notice  of  claim  of  a  mechanic's  lien 
need  only  state  those  facts  which  are  re- 
quired to  be  stated  therein  by  section  1187 
of  the  Cod6  of  Civil  Procedure.  (Corbett  v. 
Chambers,  109  CaL  178.)  • 

24.  A  statement  in  the  claim  of  lien  to  the 
effect  that  one  of  the  defendants,  naming 
him,  *'was  and  still  is,  the  reputed  owner" 
of  the  land  on  which  the  house  was  moTed, 
and  that  the  defendants,  naming  them,  are 
the  "reputed  owners"  of  the  house,  suffi- 
ciently shows  the  name  of  the  owner  or  re 
puted  owner  of  the  property,  to  meet  the 
requirements  of  the  statute.  (Palmer  v. 
Lavlgne,  104  Cal.  30.) 

25.  Under  section  1187  of  the  Code  of  Civil 
Procedure,  a  notice  of  claim  of  a  mechanic's 
lien  should  state  the  name  of  the  owner  or 
reputed  owner  of  the  building,  if  known  at 
the  time  of  filing  the  claim,  and  the  name  of 
the  person  by  whom  the  claimant  was  em- 
ployed, or  to  whom  he  furnished  materials; 
it  need  not  state  the  name  of  the  owner  at 

the  time  the  claimant  was  employed  or 
furnished  materials,  nor  that  his  employer 
or  the  person  to  whom  the  materials  were 
furnished  had  any  contractual  relation  with 
the  owner  or  with  the  person  named  in  the 
notice  as  the  owner.  (Corbett  v.  Chambers, 
109  Cal.  178.) 

26.  Under  such  section  the  name  of  the 
owner  or  reputed  owner  of  the  premises  may 
be  stated  in  the  alternative  in  the  notice  of 
the  claim  of  lien,  without  impairing  Its  suffi- 
ciency.   (Corbett  v.  Chambers,  109  Cal.  ^ 

27.  Where  there  Is  no  description  in  the 
notice  of  lien  sufficient  to  identify  the  mining 
claim  upon  which  the  work  was  actually 
done  with  reasonable  certainty,  to  the  ex- 
clusion of  other  premises,  the  notice  of  lien 
is  insufficient.  (Fernandez  v.  Burleson,  110 
Cal.  164.) 

28.  The  notice  of  lien  is  not  an  instrument 
susceptible  of  reformation,  and  the  monu- 
ments and  lines  by  which  the  property  is 
said  in  the  notice  to  be  particularly  de- 
scribed cannot  be  expunged  from  the  notice, 
but  must  be  read  as  part  of  it,  and  are  of 
the  essence  of  the  description,  and  must 
control  it.  (Fernandez  v.  Burleson,  110  Cal. 
164.) 

29.  Where  the  claim  of  lien  filed  in  the  re- 
corder's office  stated  that  the  terms,  time 
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-Srlyen,  and  condition  of  the  contract,  were 
"cash  on  completion  of  contract,"  the  state- 
ment of  the  terms  Is  sufficient.  (Kelley  v. 
Plover,  103  Cal.  35.) 

30.  A  claim  of  lien  which  states  that  the 
claimant  entered  Into  a  contract  with  tfi^e 
owners  of  the  premises,  whereby  he  was 
to  famish  the  labor  and  materials  for  the 
l>rickwork  and  foundation  and  extra  worlc, 
upon  a  contract  for  the  brickwork  and 
foundation  of  a  building,  for  which  he  was 
^to  receiye,  upon  said  completion  of  said 
work,  the  sum  of  one  hundred  and  sixty- 
three  dollars  in  United  States  gold  coin  for 
said  extra  work,"  but  which  does  not  contain 
any  account  of  services  rendered,  and  no 
other  statement  of  the  nature  of  plaln- 
tifTs  demand,  does  not  contain  a  true  state- 
ment of  the  terms  of  the  contract  as  re- 
quired by  section  1187  of  the  Code  of  Civil 
Procedure,  and  such  statement  invalidates 
the  lien.    (Wagner  v.  Hansen,  103  Cal.  104.) 

31.  Section  1202  of  the  Code  of  Civil  Pro«e. 
dure,  which  provides  that  any  person  who 
shall  willfully  include  in  his  claim  work  or 
materials  not  performed  upon  or  furnished 
for  the  property  described  In  the  complaint 
shall  forfeit  his  lien,  cannot  be  applied  for 
the  rejection  of  a  lieu  claimed  for  labor 
and  materials  under  which  the  claim  for 
labor  was  disallowed.  In  the  absence  of  clear 
and  convincing  evidence  that  the  including 
of  a  false  claim  for  labor  was  willful  and 
Intentional;  and,  where  the  record  does  not 
contain  any  evidence  concerning  the  claim, 
the  tiuding  of  the  court  in  ^an^r  of  its  valid- 
ity as  a  claim  for  materials  will  not  be  set 
aside  upon  a  mere  surmise  that  the  statute 
was  willfully  and  intentlonaUy  violated. 
(Pacific  M.  U  Ins.  Co.  v.  Fisher,  106  Cal. 
224.) 

32.  A  claim  of  mechanic's  lien  is  not  ren- 
dered void  by  an  incorrect  statement  as  to 
the  date  of  the  contract;  and  although  the 
contract  proved  shows  a  substantliU  vari- 
ance of  two  years  subsequent  to  the  date 
set  forth  in  the  claim  of  lien,  such  variance 
is  not  so  material  as  to  be  fatal  to  the 
claimant's  case,  where  the  terms  and  condi- 
tions of  the  contract,  which  are  the  essential 
elements  contemplated  by  the  statute  to  be 
stated  in  the  claim  of  lien,  are  therein  cor- 
rectly set  forth.  (Pacific  Mut.  Life  Ins.  Co. 
V.  Fisher,  109  Cal.  566.) 

33.  The  fact  that  at  the  date  of  the  con- 
tract incorrectly  specified  in  the  claim  of 
lien  neither  of  the  parties  with  whom  the 
contract  was  made  was  owner  of  the  real 
estate  upon  which  the  building  was  subse- 
quently constructed  is  not  material  where  it 
appears  that  when  the  contract  was  actu- 
ally entered  into,  either  or  both  of  them 
were  the  owners  of  the  property,  and  were 
such  owners  at  all  times  when  the  work 
was  being  performed  under  the  contract. 
(Pacific  Mut.  Life  Ins.  Co.  v.  Fisher,  109  Cal. 
566.) 

34.  Where  the  original  contract  is  void  for 
want  of  record,  the  subcontractor  does  not 
thereby  become  an  original  contractor;  and 
the  fact  that  the  claim  of  lien  of  a  subcon- 


tractor sets  up  the  original  contract,  does 
not  preclude  a  recovery  by  the  subcontractor 
against  the  owner  of  the  building,  under 
sections  1183  and  1184  of  the  Code  of  Civil 
Procedure,  or  cause  a  fatal  variance  be- 
tween the  claim  of  lien,  and  a  count  of  the 
complaint  against  the  owner  of  the  building, 
setting  up  the  contract  deemed  to  have  been 
made  wiUi  him  pursuant  to  the  code.  (Coss 
V.  McDonough,  111  Cal.  662.) 

8.  Veriflcation  of  Claim. 

35.  The  verification  of  the  claim  of  the  11 -"i 
of  a  subcontractor  for  labor  and  material, 
made  after  the  work  was  done  and  the  ma- 
terials furnished,  is  not  premature  though 
made  several  months  prior  to  the  comple- 
tion of  the  building  and  to  the  filing  of  the 
claim  of  lien.  (Coss  v.  McDonough,  111  Cal. 
662.) 

36.  It  is  no  objection  to  the  claim  of  lien 
that  the  verification  thereof  recites  that 
"the  facts  stated  therein  are  true,"  instead 
of  stating  that  "the  claim  is  true,"  or  that  it 
states  that  a  given  person  was  the  owner  of 
the  "premises,"  instead  of  the  owner  of  the 
"building."  (Corbett  v.  Chambers,  109  Cal. 
178.) 

4.  Time  of  Filing;  Herein  of  Completion  or 
Abandonment  of  Building. 

Statement  that  claim  not  filed  In  time,  Is 
conclusion  of  law.    See  post,  60. 

37.  The  right  to  a  mechanic's  lien  is 
purely  statutory;  and  if  claims  of  liens  by 
subcontractors  are  not  filed  within  thirty 
days  after  the  occupation  or  use  of  the 
building  by  the  owner  or  his  representative, 
or  the  acceptance  thereof  by  the  owner  or 
his  agent,  they  are  not  filed  in  time,  notwith- 
standing the  original  contract  provides  for 
certificates  of  the  architect,  stating  that  the 
installment  is  due  or  work  completed,  as  the 
case  may  be,  as  a  condition  precedent  to  1 1  ■ 
contractor's  right  to  demand  payment,  and 
notwithstanding  claims  of  liens  were  filed 
within  thirty  days  after  the  final  certificate 
of  the  architect.  (McLaughlin  v.  Perkins, 
102  Cal.  502.) 

38.  Where  a  building  is  constructed  by  the 
owner  under  distinct  contracts  for  the  dif- 
ferent departments  of  work  involved  there- 
in, each  person  contracted  with  is  an  origi- 
nal contractor,  and  can  file  his  claim  of  lien 
within  sixty  days  after  the  completion  of  his 
contract,  irrespective  of  the  time  when  the 
building  is  completed.  (Pacific  M.  L.  Ins. 
Co.  V.  Fisher,  106  Cal.  224.) 

39.  Where  the  court  finds  that  the  claim 
of  lien  of  a  subcontractor  was  not  filed  for 
record  within  thirty  days  after  the  comple- 
tion of  the  structure  upon  which  the  lien  is 
claimed,  and  the  weight  of  the  testimony 
is  in  support  of  the  finding,  and  shows 
that  the  structure  was  completed  more  than 
thirty  days  prior  to  the  filing  of  the  claim, 
the  finding  is  conclusive  against  the  right 
of  the  subcontractor  to  foreclose  the  lien. 
(Harmon  v.  San  Francisco  and  San  Rafael 
Railroad  Company,  105  Cal.  184.) 
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40.  Where  an  elevator  was  provided  for  in 
the  plans  and  speciflcations  of  a  building, 
and  a  contract  was  let  for  its  construction 
wben  the  other  contracts  were  let,  the  build- 
ing is  not  completed  until  the  elevator  is  con- 
structed; and  the  fact  that  the  building 
might  have  been  used  without  the  elevator, 
and  that  it  was  a  convenience  merely,  is 
immaterial.  (Coss  v.  McDonough,  111  CaL 
662.) 

41.  Where  the  lien  of  a  subcontractor  was 
not  filed  within  thirty  days  after  the  comple- 
tion of  the  building,  it  cannot  be  enforced; 
and  a  finding  that  the  building  was  not 
completed  until  within  thirty  days  prior  to 
the  filing  of  the  claim,  is  not  sustained  by 
the  evidence,  where  there  is  positive  testi- 
mony to  the  contrary,  and  where  it  appears 
that  the  building  had  been  occupied  by  the 
owner  and  by  a  tenant  for  more  than  thirty 
days  prior  to  the  filing  of  the  claim;  and  evi- 
dence showing  a  repair  of  the  completed 
work  and  the  correction  of  trivial  Imperfeo- 
tions,such  as  the  putting  on  of  a  mislaid  door- 
knob and  the  rim  of  a  bathtub  within  tho 
thirty  days,  does  not  raise  a  substantial  con- 
flict in  support  of  the  finding.  (Joost  v. 
Sullivan,  111  Cal.  286.) 

42.  Although  the  original  contract  may  be 
void  for  want  of  a  record,  the  occupation  of 
the  building  by  the  owner  furnishes  a  t^st 
of  the  completion  of  the  work  as  against 
the  claimant  of  a  lien,  when  not  explained, 
and  is  conclusive  upon  the  owner  when 
necessary  to  sustain  liens  filed  upon  the 
strength  of  the  occupancy.  (Joost  v.  Sntli- 
van.  111  Cal.  286.) 

43.  Where  the  court  finds  that  the  buirding 
was  completed  when  the  elevator  was  con- 
structed, and  that  the  elevator  was  com- 
pleted on  a  specified  date,  the  question 
whether  items  of  work  done  upon  the  eleva- 
tor after  that  date  were  to  remedy  a  trivial 
imperfection  is  a  question  of  fact  to  be  de- 
termined by  the  trial  court,  and  its  finding 
as  to  the  date  of  the  completion  will  not  be 
disturbed  merely  because  work  of  a  trlfilng 
character  was  done  upon  the  elevator  after 
that  date.  (Coss  v.  McDonough,  111  Cal. 
662.) 

Time  of  filing  lien  where  contract  not  re- 
corded.   See  ante,  3. 

44.  If  the  contractor  leaves  the  work  with- 
out cause  it  la  an  abandonment  of  the  contract 
such  as  is  contemplated  by  section  1200  of 
the  Code  of  Civil  Procedure,  and  the  rights 
of  materialmen  and  subcontractors  will  be 
measured  by  the  provision  of  that  section. 
(Golden  Gate  Lumber  Co.  v.  Sahrbacher, 
106  Cal.  114.) 

45.  Where  the  original  contractor  under  a 
building  contract  gave  to  the  owner  of  the 
building  written  notice  that  he  abandoned 
the  contract,  and  that  he  declined  to  proceed 
further  in  its  execution,  and  thereafter  did 
no  work  upon  the  building,  whereupon 
the  owner  contracted  with  another  builder 
to  complete  the  construction  of  the  building, 
It  is  Incumbent  upon  those  who  claim  any 
mechanics'  liens  by  virtue  of  the  original 


contract  to  file  their  claims  of  lien  with  the 
county  recorder  within  thirty  days  after 
there  has  been  a  cessation  from  labor  for 
thirty  days  upon  the  unfinished  contract 
(Johnson  v.  La  Grave,  102  CaL  324.) 

46.  Where  a  building  contract  is  aban- 
doned it  is  immaterial  whether  the  building 
is  subsequently  completed  by  the  owner  or 
not;  and  a  subsequent  contract  by  the  owner 
for  the  completion  of  the  work  is  as  discon- 
nected with  the  original  contract  as  if  it 
were  for  the  construction  of  a  different 
building.  (Johnson  v.  La  Grave,  102  Cal. 
324.) 

VII.  Enforcement  of. 

1.  Pleadings  in;    Parties;    Order  for  Pay- 
ment before  Suit. 

Judgment  where  some  of  the  parties  were- 
not  served.    See  post,  59. 

47.  A  complaint  In  an  action  to  foreclose 
mechanics'  liens  which  alleges  that  the  con- 
tract between  the  owner  of  the  prop- 
erty and  the  original  contractor  was 
void,  upon  the  ground  that  neither  the 
contract  nor  a  sufllcient  memorandum  there- 
of was  filed  with  the  county  recorder,  is  not 
demurrable  for  a  misjoinder  of  parties  de- 
fendant, in  making  the  original  contractor  a 
party  defendant  in  the  action,  and  he,  being 
alone  personally  liable  for  any  deficiency  which 
may  arise  after  the  foreclosure  of  the  liens, 
is  properly  Joined  as  a  party  defendant  if 
a  personal  judgment  against  him  is  for  any 
reason  desired^  (Wood  v.  Oakland  ft  Berk- 
eley Rapid  Transit  Co.,  107  CfiL  600.) 

48.  The  fact  that  the  complaint  alleges 
that  the  building  and  structure  was  com- 
pleted "on  or  about"  a  certain  date  does  not 
subject  the  complaint  to  a  general  demurrer 
for  insufficiency  where  the  complaint  alleges 
that  the  claim  of  lien  was  filed  within  thirty 
days  after  the  completion  of  said  building 
and  structure.  (Wood  v.  O.  &  B.  Rapid 
Transit  Co.,  107  Cal.  500.) 

49.  Technical  objections  to  the  description 
of  the  land  contained  in  the  claim  of  Hen, 
and  in  the  complaint  based  thereon,  cannot 
be  urged  upon  appeal  for  the  first  time;  and 
where  it  appears  that  there  was  no  demurrer 
to  the  complaint,  and  that  the  claim  of 
lien  was  introduced  in  evidence  at  the  trial 
without  objection,  and  there  was  in  fact  a 
description  of  the  property  In  the  claim  of 
lien,  and  the  complaint  alleged  that  the 
claim  of  lien  described  the  property,  the  fact 
that  It  was  not  alleged  in  specific  terms  ' 
the  claim  contained  "a  description  of  the 
property  sufficient  for  Identification,*'  is  not 
a  technical  ground  of  objection  upon  appeaL 
(Coss  V.  McDonough,  111  Cal.  662.) 

60.  The  overruling  of  a  demurrer  on  the 
ground  of  uncertainty  of  allegation  as  to 
the  character  and  extent  of  extra  work 
alleged  is  harmless,  and  not  ground  of  rever- 
sal, where  nothing  is  allowed  or  awarded  in 
the  decree  on  account  of  extra  work.  (Wood 
V.  O.  &  B.  Rapid  Transit  Co.,  107  Cal.  500.) 

61.  The  complaint  in  an  action  to  foreclooe 
a  mechanic's  lien  is  ambiguous  and  uncer- 
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tain  If  It  alleges  that  the  contract  on  which 
the  lien  is  based  was  "made  and  entered 
into  with  the  defendants,"  and  the  claim  of 
lien  attached  to  the  complaint  states  that 
the  contract  was  made  with  one  of  the  de- 
fendants, "with  the  full  knowledge  and  eon- 
sent  of  the  other,"  and  that  **the  work  was 
carried  on  with  his  full  acquiescence." 
(Palmer  v.  Lavigne,  104  Cal.  80.) 

52.  Where  the  answer  of  the  owner  does 
not  plead  as  a  defense  that  the  plaintiffs 
had  guaranteed  the  performance  of  the  con- 
tract, and  that  the  contractors  did  not  com- 
plete the  work  agreed,  and  that  the  work 
performed  was  badly  done,  the  owner  can- 
not ayadl  himself  of  euch  defense  upoai  aip- 
peal,  notwiithstanding  evidence  gdven  on  his 
part  ten^Bing  tx)  prove  It.  (Kelley  v.  Plover, 
103  OaL  85.) 

Allegations  as  to  attorneys'  fees  are  not 
necessary.    See  post,  VII,  3. 

53.  The  fact  that  an  order  was  given  uj^n 
the  ow^^ner  by  the  contraotor  to  the  amooait 
of  the  subcomtractor's  cOatoi  'before  action 
was  begua  to  foredoee  (the  lien,  the  payment 
of  which  was  refused,  does  itoit  affect  the  ob- 
ligatiofn  Off  the  contractor  to  pay  the  debt 
together  with  all  expei»es  and  attorney's 
fees  for  ftbe  foreolo0uie  of  itihe  lien.  (Clanfcy 
V.  Plover,  107  Oal.  272.) 

Yarlaaiice  between  complaint  anud  evidence. 
gee  post,  55,  56. 

2.  Evidence  to;  Title  not  Tried  In. 
EKddence  as  to  attorneys'  fees.    See  post, 

54.  Where  the  complaint  to  foreclose  the 
lien  alleged,  and  the  claim  of  Idea  etaited, 
that  the  work  was  done  uiMler  a  contract 
by  which  the  daimdUDt  was  employed  to  do 
the  work  at  an  agreed  price,  but  the  evi- 
dence of  the  platntifl  showed  ithat,  except 
as  to  one  small  item,  there  was  no  agreed 
price  for  amy  of  the  work,  the  vairiantee  is 
fatal,  and  a  nonsudt  flftiould  hare  been 
granted.    (Wagner  v.  Hansen,  108  Oail.  104.) 

55.  In  an  actton  to  fo(redose  the  Hen  of  a 
materialman,  to  which  the  oomplainit  alleges 
that  a  baJance  of  the  conti«icrt  price  Is  still 
In  the  bands  of  theorwrner  of  (the  building,  aoid 
bases  a  right  of  recovery  upon  thait  ground 
only,  the  plaintiff  cannot  recover  upoD  proof 
of  the  mere  assuauption  by  the  owner  of  a 
debt  of  the  contractor,  or  'his  a^gireemenit  to 
pay  such  debt,  whi-ch  would  not  carry  or 
create  a  right  of  Hen,  and  whflidh  Is  not  al- 
leged in  the  complatot,  amd  theme  ^an  be  no 
recovery  against  the  owmer;  wh^e  the  court 
finds  as  a  ftaet  that  he  had  paiiid  out  more 
than  the  conliract  price  of  the  bullddn^  prior 
to  the  oommenoemeDt  of  the  action,  amd 
owed  the  contractor  nothing.  (GWbson  v. 
Wheeler,  110  OaJ.  243.) 

56.  Where  the  complaint  alleges  only  that 
materials  were  f  umiished  io  the  contra<3tor, 
the  court  cEcnnot  enforce  a  Hen  against  the 
owner  upon  proof  that  materials  were 
bouigrbt  by  itbe  owner  directly  firom  the  plato- 
tiffs,  and  were  used  to  ithe  ooostruetion  of 
the  btUldtog,  nor  adjud^  the  recovery  of  a 
lien  for  the  amount  of  materials  thus  bougibt; 


and  a  finding  of  any  contract  with  the  owner 
not  pleaded  is  omtslde  of  the  issues  made. 
(Gibson  v.  Wheeler,  110  Oal,  243.) 

Variance  In  date  of  contraot  between  date 
and  evidenee  of  contraict    See  ante,  32,  33. 

57.  In  an  action  to  foreclose  the  lien  of 
su'boontractors  against  the  owner  of  the 
building,  the  death  of  the  owner,  and  the 
substitution  of  th!is,aid'mdn>i'Stiiajtor,  as  a  party 
defendant,  does  not  render  the  platotiffs  in- 
competent to  testify  as  witnesses  upon  the 
trial  of  the  canse.  (Joost  v.  Sullivan,  111  Oal. 
286.) 

58.  In  an  ax^tlon  to  foreclose  a  lien  for  ma- 
terials f lumished  dn  ithe  Improvement  of  a 
ndnlng  claim  agaiinst  persons  in  possession 
of  the  premiises,  the  lien  dadmantt  canmot 
dispute  the  titie  of  the  defendants;  nor  can 
ti'tle  be  tried  to  such  form  of  action.  (WU- 
llaons  V.  Mountaineer  Gold  Mining  Oo.,  102 
Oal.  134.) 

3.  Judgment  and  Ftodings;  Costs,  Attorneys' 
Fees  and  Interest, 

50.  In  an  action  to  ibreclose  a  mechanic's 
tien  agatocrt  the  owmer  of  the  building  where 
the  controotors  and  several!  flotittous  persons 
were  named  as  defesudamts,  but  were  noit 
served  ajnd  did  'Uot  oppeair,  and  oio  objection 
was  made  to  proceeding  with  the  <trial  of 
the  cause,  the  coua-t  is  aufthoriBed  under  sec- 
tion 579  of  the  Oode  of  Oivll  Procedure  to 
render  judgment  against  Kbe  owner,  wdtth- 
out  detennintog  the  UabBiUty  of  the  other 
defendants.    (Keiley  v.  Plover,  106  Oal.  35-) 

00.  A  statement  among  the  conclnsloDB  of 
law  that  as  a  eonclusion  from  the  piecedtog 
findings  of  fajot  *^tft)e  Mens  of  the  p^latntlffB 
aind  each  of  tliem  were  not  filed  within  the 
time  lequired  by  law"  Is  a  conclusion  of 
law,  and  not  a  findilvg  of  fact.  (Pierce  v. 
WlHis,  103  Oal.  91.) 

Finding  is  outside  issues,  when.  B*ie  saute, 
56. 

61.  Where  the  action  is  to  foreclose  a  nve- 
chaniic's  idea  upon  the  propenty  of  the  owner, 
platotiff  may  recoverthe  oast  of  filing  the  Hen 
and  attonneys'  fees  which  cannot  be  recov- 
ered in  a  personal  action,  and  there  is  no 
mode  of  enf<Hrcin^  the  Juidgnrant  other  than 
by  the  saJe  of  the  property  and  docketing  a 
deficdency  judgment  agatost  the  defendanit 
who  may  be  liable  therefor,  and  no  execu- 
tion as  upon  a  mere  personal  Judgment  can 
be  Issued,  unless  by  direction  of  the  court, 
upon  a  showing  that  the  property  upon 
Which  the  lien  was  adjudged  is  no  longer 
available.  (Central  L.  and  M.  Oo.  v.  Oenter, 
107  Oal.  193.) 

62.  The  court  may  allow  a  reasonable  at- 
torney's fee  to  each  lien  dahnant  whose  Uen 
Is  esrt^ibllshed,  for  services  in  the  superior 
and  supreme  courts,  as  an  incident  to  the 
judgment,  atad  the  amounts  are  to  be  fixed 
by  the  court,  Irrespective  of  any  averment 
in  the  complidnt;  and  It  is  no  objection  to  an 
allowance  fixed  by  the  court,  <tiat  the  sum 
is  in  excess  of  the  amount  designated  in  tb» 
complaint.  (Pacific  M.  L.  Ins.  Oo.  v.  Fisher, 
106  QttJ.  224.) 

63.  No  allegation  need  be  inserted  In  a 
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complfliLnt  for  tbe  foreGloenTe  of  a  medMijDic's 
lien  Tedatiye  to  <the  claim  of  the  plaintiff  for 
attorney's  fees;  and  an  allegation  on  that 
subject,  Sf  made,  does  not  bimd  ithe  panty 
makinjg  It,  and  an  Issne  nuade  by  the  plead- 
ings on  that  question  te  dmrnBiberlal,  and  .the 
court  need  not  find  upon  It.  (Clancy  y. 
Plover,  107  Cal.  272.) 

64.  The  aittomey's  fee  In  an  aotion  for  the 
foreclosure  of  a  mechaoxic's  lien  Is  rto  be  fixed 
by  the  court  Irrespective  of  any  averment  in 
the  compladiDit,  and  no  evidemce  need  be  pro- 
duced or  appear  in  the  record  as  to  the  value 
of  the  fee;  nor  is  the  court  bound  by  tesitl- 
mony  tonohlng  Its  value,  thoug>h  such  testi- 
mony is  admdsalble  and  may  proper^  be  con- 
sideired  by  the  court,  the  only  iftmJtartilon 
being  that  it  ehall  not  aibuse  ithe  diiscretlon 
committed  to  it  by  the  statute.  (Clancy  v. 
Plover,  107  Cal.  272.) 

05.  Interest  may  be  aJilorwed  upon  the  Hens 
of  clalraamts  up  to  ithe  time  of  entering  Judg- 
ment upon  the  prindipial  €rum  found  due 
from  the  date  of  payment,  where  the  con- 
tract prescribed  the  #me  of  payment;  and, 
where  no  time  for  payment  Is  provided,  In- 
terast  may  be  allowed  from  the  time  of  flUn^r 
>a  complaint  to  foreclose  the  lien.  (Pacdiflc 
M.  L.  Ins.  Co.  V.  PlBher,  106  Ceil.  224.) 

Peix!entage,  recovery  of  in  San  B^mncteco. 
See  Costs,  5. 

VIII.  Personal  Action. 

66.  The  owner  Is  noit  personally  ^liable  for 
the  debts  of  the  coivtraetor  as  sucb  to  persons 
furnishing  materials  to  him,  and  is  not  un- 
der obligation  to  the  plaintiff  to  pay  his  debts 
to  the  mflteriahnen.  (Adams  v.  Burbank,  103 
Cal.  646.) 

67.  The  personal  action  provided  for  In  sec- 
tion 1197  of  the  Code  of  Civil  Procedure  Is 
a  sdmple  action  upon  the  conitnaot  agaiinst 
the  person  who  purchased  the  materi^  for 
the  contractor  or  owner,  and  has  no  refer- 
ence to  t^e  Hen  given  by  the  statute.  (Central 

L.  and  M.  Co.  v.  Center,  107  Cal.  193.) 
.Personal  Judgment.    See  ante,  47. 

IX.  Retenitlon  cmd  IMsposltllon  of  Price. 

One  need  not  file  clalim  in  order  to  iateac- 
cept  contract  pHlce.    See  ante,  21. 

68.  Where  the  idigbts  of  materialmen  to  en- 
force a  lien  upon  a  building  bas  been  lost  by 
failure  to  file  their  claims  of  lien  in  time,  it 
Is  Immattesdal  to  them  or  to  (their  assignee 
whether  any  portion  of  the  moneys  due  to 
the  contractor  was  umpald  at  the  time  he 
had  en/tered  Inrtx)  the  contract  or  whfeitber  the 
owner  made  a  proper  disposition  of  the  un- 
paid portion  of  the  contract  price.  (Johnson 
V.  La  Grave,  102  Oal.  324.) 

69.  It  is  the  duty  of  the  contractor  to  pro- 
tect the  property  of  the  owner  agaiuirt  any 
Hen  preferred  by  subcontractors,  laiborere,  or 
materialmen  employed  by  him;  and  the 
owner  is  entitled  to  dednct  from  any  amount 
due  to  the  contractor  the  amount  of  Judg- 
ment and  costs,  including  attorney's  fees,  re- 
covered upon  foreclosure  of  the  lien  of  a  sub- 
contractor.   (Clancy  v.  Plover,  107  Cal.  272.) 


X.  Ooatnuotor's  Bond. 

70.  Where  sureties  upon  a  bond  given 
by  the  contiactor  sold  lumber  to  t&»  contrac- 
tor and  claimed  a  lien,  and  a  note  was  given 
them  by  the  owner  in  consideration  of  tbe 
release  of  the  Hen,  whether  the  note  g\YeB.  to 
ttie  sureties  was  with  or  without  legal  com- 
slderation,  it  (havloir  been  given  for  tAie  pur- 
poee  of  discharging  one  of  the  fldeos  asminst 
which  the  plaintifrs  undertook  by  tbeir  bond 
to  Indemnify  the  defendant,  and  upon  whidi 
a  cause  of  action  would  arise,  by  the  terms 
of  the  bond,  Immedlatedy  upon  the  paymeot 
of  the  note,  for  the  amount  so  paid,  to  order 
to  avoid  circuity  of  action,  the  defendant 
sSiould  be  permitted  to  interpose  pdalntftTs 
liability  upon  the  bond  as  a  defense  to  the 
awtion  upon  thte  note.  (Blyth  v.  Robinson, 
104  Cal.  239.) 

"MECHANICS'  STORB." 

As    a    tradename,     infringement    of.  See 

Tradenoiarks,  8. 

MEDICAL  BOOKS. 
As  evidence.    See  Evidence,  20. 

MBBTINOS. 

Of  dilrectors.    See  Corporations,  VII,  3. 
Adjourned  meeting,  powers  at.    See  Irriga- 
tion Districts,  12. 

MEMBERS. 

See  Unincorporated  Associations. 

MEMORANDUM. 

See  Budlding  Oontnicts,  I. 
Acoounits,  memorandum  of.    See  AccoootB. 

MENTAL  SUFFERING. 
Damages  for.    See  Damages,  11. 

MENTAL  UNSOUNDNESS. 
See  Insanity. 

MERGER. 

1.  Equity  will  prevent  or  jyemM  a  merger, 
as  will  best  subserve  the  purposes  of  Justice 
and  the  actual  and  Just  intent  of  the  parttes, 
and,  in  the  absence  of  an  expression  of  inten- 
tion, if  the  interest  of  the  person  In  wtom 
the  several  estates  iiave  united  would  be  beil 
subserved  by  keeping  them  separate,  the  in- 
tent to  dlo  so  will  ordlnailly  be  impfied;  and 
in  an  action  for  partition  the  intereet  of  a 
tenant  in  common  in  an  estate  for  years, 
which  ia  subject  to  the  partition,  wiU  not  be 
held  (to  hajve  been  merged  In  the  reversion 
owned  by  the  same  petrson,  (Janneson  v. 
Hayward,  106  Cai.  682.) 

2.  In  respect  to  the  merger  of  a  lesser  es- 
tate In  a  greater,  equity  Is  not  controlled  by 
the  rules  of  iaw;  but  is  governed  by  the  ac- 
tual or  presumed  Intention  of  the  person  in 
whom  the  interests  aie  united.  (Shaffer  v. 
McCloskey,  101  Oal.  576.) 

Unity  of  title  extinguishes  easement  See 
Easements,  30. 
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States  acQuiilng  tdtle  fn  'h&firh>way,  effect  of       Basemeat  for  tallrace  of  hydraulic  mine. 
as.    See  Highways,  40-42.  See  Eattemenlie,  10. 


MEXICAN  LANI>S. 

Pueblo  lands.  See  MuDdcipcul  Oorpomttocis, 
V. 

Homestead,  errtry  within  boundaries  of. 
See  Pofblic  Lands,  17. 

1.  Where  a  decree  of  oonftrmatkxn  under  a 
Mexicam  gramt  foHorwed  (the  languagie  of  the 
grant  bounding  ithe  land  upon  the  bay  of 
San  Francisco,  and  the  survey  and  the  patent 
exleaded  beyond  the  line  of  extraordinajry 
high  tide,  aoid  1x)  ordiouary  high  (tide,  so  as  to 
include  tide  lands  claimed  by  the  defendantts 
under  patents  from  the  frtate,  the  survey  and 
patent  wiiU  conitirol  as  to  the  land  granted  by 
the  UnMed  States,  amd  entitle  a  plaintiff 
cladnriiig  under  that  patent  issued  to  the  con- 
firmees of  the  gianit  ito  recover  tlie  tide  bunds 
in  oooitroyersy.  (Valentine  v.  Sloes,  103  Oal. 
215.) 

2.  Evidence  of  delivery  of  juridical  posses- 
sion is  not  adinissible  to  control  the  effect  of 
the  patent  of  the  United  States  confirmlBg 
a  Mexican  gnunt.  (Yailentine  v.  SQoss,  103 
CaL  215.) 

3.  The  district  court  had  (no  jurisdiction 
to  affirm  a  survey  of  a  Mexiean  grant  wlrich 
was  approved  by  the  surveyor  general  be- 
fore the  passage  of  the  act  of  June  14,  1860. 
(Valentine  v.  Sloss,  103  Oal.  215.) 

4.  The  statute  of  limitatlonfi  does  not  be- 
gin to  run  against  the  confirmee  of  a  Mexi- 
can grant  untiil  the  patent  has  been  issued. 
(Valentine  v.  Sloss,  103  Cal.  215.) 

5.  The  statute  of  limitations  does  mot 
commence  to  run  against  parties  claiming 
under  a  patent  confirmimg  a  Mexican  grant 
until  the  date  of  rthe  Issuance  of  the  patent, 
if  the  adverse  claimaint  does  mot  show  the 
existence  of  a  perfect  grant  prior  to  the 
issuance  of  the  patent.  (Tuffree  v.  Polhe- 
mxia,  108  Oal.  670.) 

MILITARY  LAW. 
See  Veterans'  Home. 

MILLS. 

See  Watercourses,  IV. 

MINES  AND  MINING. 

I.  Location  of  Qaim. 

11.  Assessment    Work;     Abamdonment    of 
Oladm. 

III.  Oanveyanceof  Olalm;  IiitersectingVeiiiis. 

IV.  Contest  over  Oladm. 
V.  Liens  on  Otalme. 

Miniaiig  partnershdip.    See  Partnerahlp,  II. 

Publishing  of  monthly  statements  by  min- 
ing corx)orations.    See  CorpoiadiLons,  VII,  5. 

OoDSpiracy  to  miOI  worthless  c(K8,  dam- 
ag^es.    See  Fraud. 

MinAng  miles  admissAble  uiider  general  is- 
sue.   Bee  Usages,  3. 

Oustom  that  tailings  become  property  of 
mill,  when  only  prevails.   iSee  Usages,  2. 

Ditch  for  carrying  off  tailings  as  easement. 
See  Waitercouises,  27. 


I.  Location  of  Olaim. 

Settlem^it  and  Improvement  of  mdneral 
Idnds,  protectioin  of  settler,  mistake  Im  stat- 
ute.   See  PiubUc  Lands,  9. 

1.  A  euibsequent  location  of  a  gold-beta^ring 
quartz  lode  crossing  the  claim  of  a  prior 
locator  of  another  gold  lode  confers  no  rigtht 
upon  the  subsequent  locator  to  any  portion 
of  the  cross  lode,wMch  iHes  wd-thln  the  bound- 
aries of  the  first  location.  (Wllhekn  v.  Sil- 
vester, 101  Oal.  358.) 

2.  The  locfl/tion  of  a  mining  claim  may  be 
made  in  the  iiame  of  another  than  the  actual 
locator,  and,  when  so  made,  the  person  In 
whose  name  it  is  made  becomes  veeted  with 
the  legal  title  to  the  dalm;  and,  where  at  the 
(time  of  the  location  there  was  no  fiduciary 
relation  between  the  actual  locator  and  the 
person  im  whose  name  is  was  made,  and  It 
was  not  made  under  any  prior  agreement  to 
hold  the  claim  in  trust  for  the  actual  locator, 
a  subsequent  parol  promise  by  (tihe  person  In 
whose  name  the  location  was  made  to  hold 
it  tin  trust  for  the  actual  locator  is  void  un- 
der the  statute  of  frauds.  (Moore  v.  Hamer- 
stag,  109  Cal.  122.) 

3.  It  is  not  (necessary  to  the  validity  of  the 
location  of  a  mlndmg  claim  tha;t  the  notice  of 
location  should  be  recorded.  (More  v.  Ham- 
erstag,  109  Gal.  122.) 

Eelocation.    See  post,  II. 

II.  Asseasmeojt  -  Work;     Abandonment     of 

Claim. 

4.  Under  section  2324  of  the  United  Staites 
Re\4sed  Statutes  a  mining  claim,  upon  which 
the  requisite  annuaJ  work  has  not  been  done, 
becomes  subject  to  relocation,  unless  the 
prior  locator  resumes  work  thereon  before 
the  relocation  is  ma4e.  (McCormick  v.  Bald- 
win, 104  Gail.  227.) 

5.  To  "resume  work,"  within  the  meaning 
of  section  2324  of  the  United  States  Revised 
Statutes*  is  fto  actually  begin  work  anew 
with  a  bona  fide  intenition  of  prosecuting  it 
as  required  by  that  section;  and  whether 
work  done  by  a  prior  locator  was  with  such 
Intention  ds  for  the  Jury  to  determine.  (Mc- 
Oormlck  v.  Baldwin,  104  Cal.  227.) 

6.  One  who  claims  under  a  relocation  for 
faiiure  to  do  anmual  work  by  the  locators 
of  a  prior  valid  location  has  the  burden  of 
estabiishlng  the  forfeJrture  upon  clear  and 
convincing  proof  of  the  flaUure  of  the  former 
owneiB  to  have  the  work  performed  or  im- 
provements made  to  the  amount  required  by 
law.    (Qulgley  v.  GlUefct,  101  Oafl.  462.) 

7.  Where  the  hill  of  exceptions  merely 
states  that  no  comx>etent  evidence  was  of- 
fered by  the  defendants  tending  to  show 
that  any  assessment  work  required  by  the 
act  of  Congress  or  the  local  laws  of  the  min- 
ing district  had  been  performed  on  their 
mining  dalm  for  two  years  after  its  location, 
or  at  any  time  prior  to  the  location-  of  plain- 
tiff's claim,  and  (the  record  Is  silent  as  to 
wliether  any  evidence  was  offered  by  the 
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plaloitiflFs  showing  that  no  work  was  done 
<m  the  cliiiim,  at  must  be  precrumed  wpon  ap- 
peal that  no  such  evidence  wws  offered  fund 
that  the  bill  of  exceptioins  coautalus  all  the 
eyldeooe  upon  the  poinia  flpecd;fied;  and  a 
finding  that  the  defezudajitB,  during  the  year 
prior  <to  the  location  of  plaintiffs,  did  not 
perform  any  work  or  k&bor  upon  .their  claim 
is  against  the  evidence.  (Qnigley  t.  OlUett, 
101  Oal.  462.) 

8.  Where  'the  owner  of  a  mining  daim  is 
wrongfully  ousted,  and  work  la  done  upon 
the  claim  by  the  partiea  in  possessAon,  anitll 
an  action  of  ejectment  1b  brong^bt,  and  sue- 
cessfully  maintained  by  the  owner,  the  de- 
fendamts  Sn  snch  action  cannot  instot  tbaft 
the  mining  dalm  was  forfeited  by  reason  of 
the  failure  of  the  owner  to  perform  the 
lyrwwMLi  expenditure  upon  the  claim  required 
by  the  Revlcped  Statutes  of  itbe  UnJfted  StatoB. 
(Trevaskis  t.  Peard,  111  Oal.  509.) 

9.  Abandonmeoit  of  a  mtoiiiig  claim  Is 
proved  by  eyldence  rtbat  the  claimaat  re- 
moved from  the  claim  to  mine  tn  anotiier 
part  of  the  country,  wihere  he  remained  for 
two  yeare,  and  (that  be  dedaxed  tbait  he  had 
abaoMloKMd  the  claim,  and  would  osyer  re- 
turn there  e«aln  to  work,  askd  by  the  tes- 
timony of  the  claimant  hImMlf  that  he  had 
abandoned  it,  unless  It  should  be  developed 
Into  a  paying  property;  and  a  finding,  In 
view  of  such  evidence,  itbaJt  he  had  not  aban- 
doned the  ckuLm,  Is  against  evidence.  (Tie- 
vaskie  v.  Feaid,  111  Oal.  599.) 

10.  Abandonment  of  a  mdming  claim  need 
not  be  specially  pleadied,  but  may  be  given 
in  evldODoe  under  a  denlai  of  title,  and  may 
be  proved  by  the  plaintiff,  in  am  action  to 
QUiet  title'  to  a  mllnlDg  claim,  to  reibut  a  title 
set  up  by  fthe  def<endant  under  an  earlier 
location.    (Trevaskls  v.  Peard,  ill  Oal.  599.) 

III.  Intersecting  VeiDB;  Oonveyanoeof  dalm. 

Parol  contract  for  faiteiest  in  mine  not  en- 
forced.   See  Specific  Performance,  7. 

Contracrt:  for  purchase  of  mine,  perform- 
ance of,  what  couBrtdtutes.   See  Oantracts,  91. 

Ditch  on  two  deims,  mortgage  on  one 
claim,  effect  of.    See  Eiasements,  2. 

11.  A  mining  claim  is  real  estaie,  and  un- 
der the  statute  of  frauds  can  be  transferred 
only  by  operation  of  law  or  an  instrument 
Ln  wiritflng.  (Moore  v.  Hamerstag,  109  Oal. 
122.) 

12.  Where  the  proprietor  of  a  tract  of  min- 
ing ground  Vhlch  had  been  derived  through 
several  locations  disposes  of  the  same  In 
pai*oells,  irrespective  of  the  lines  of  the  loca- 
tions, the  rlgthts  of  his  grantees  are  meas- 
ured by  the  terms  of  their  deeds.  Section 
2336  of  the  Revised  Staitutes  of  (the  United 
States  providing  thait,  when  two  vedns  Inter- 
sect, priority  of  title  shaU  govern  as  to  the 
ore  or  mineral  contained  within  the  space  of 
intersection,  has  not  appJloation  to  a  convey- 
ance of  part  of  a  mining  claim,  in  respect  to 
which  there  te  no  priority  of  location,  and 
w«fl  not  intended  to  Hmit  or  define  the  rig^hts 
of  a  person  In  pwsseRSlon  of  a  trart  of  raining 
gronnd  where  there  is  more  than  one  vein, 
or  to  prescribe  the  effect  of  a  conveyance 


by  the  locator  of  a  claim  of  a  portion  of  his 
location;  but  the  sole  object  of  tha/t  seoCion  Is 
to  supplement  the  provisions  of  section  2332, 
and  to  poiescribe  rules  mider  which  different 
looottoBs  by  different  pro|irietoitt  eliould  be 
held,  and  to  determine  ithe  rigints  of  such 
propriotors  in  case  of  ftotetsectin^  veiDs. 
(Stindifiefld  v.  GilMs,  107  (M.  84.) 

13.  Whete  the  dividing  Mne  between  the 
origpinal  kwaiJoms  of  two  mtaidng  ciaims  has 
been  disregarded  by  one  who  has  become 
the  owner  of  both  of  them,  and  he  has  sold 
and  conrveyed  a  podrttoii  thereof  in  a  deed  of 
conveyance  not  purporting  to  be  made  ki 
aococdance  with  the  ttnes  or  dalm  of  tyngr 
ptevious  locatkoi,  but  aa  a  cotrveyimee  of  a 
tract  of  miDkig  ground  carved  imt  of  the 
enttce  tract  by  metes  and  bounds  agreed 
upon  between  itbe  parties,  -the  grantor  is 
estopped  by  his  deed  from  qoestlonteg  iSbe 
right  of  'his  ^tamtee  to  aU  cC  tbe  goid  f  oiMid 
within  the  surface  lines  of  the  deed,  kve- 
spectiive  of  the  depifah  beOow  tbe  sutf  ace  sA 
which  'It  Is  found  and  sudh  grantee  has  title 
to  the  gold  !0ound  at  the  place  of  tnteieec- 
tlon  of  two  veins  falitng  within  tbe  surface 
lines  of  the  deed.  (StlndiAeld  v.  GfUlfe,  107 
Oal.  84.) 

14.  Section  2822  of  the  Revised  Statutes  of 
tbe  UmAted  Siaies,  giving  to  locators  of 
quatrtz  claims  "tfie  eiccluslve  right  of  posses- 
sion and  enjoymeoit  of  all  tbe  surfaoe  Inctod- 
ed  within  the  lines  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  thorougphont 
their  entire  depth,  the  top  or  apex  of  wibic4i 
lies  inside  of  such  surface  lines,  extended 
doworwaird  vertically,"  is  not  ov^xsome  or 
repealed,  or  In  any  way  rendered  nugatoiry 
by  section  2336  regulating  the  lotersection 
of  two  or  more  claims,  v^iiich  applies  only  to 
intersections  consistent  w!ith  all  Idle  provi- 
sions of  section  2322.  fWilhedm  y.  Silvester, 
101  Oal.  358.) 

TV.  Oontest  over  Olatan. 

Former  judgment  in  contest  over  patent 
must  be  pleaded.   -See  Judgments,  44. 

15.  In  an  action  brought  to  detenn-lne  tiie 
adverse  ciaims  of  the  parties  to  the  rigbt  of 
possession  of  mineral  land,  the  court  has 
nothing  to  do  with  the  proceedings  In  the 
land  ofllce,  and  no  power  to  determine  as  (o 
their  regulaiPlty  or  irregrularlty,  sufiOdency 
or  insufficiency;  and  the  overruling  of  an 
objectlion  to  the  Insuffldenn^of  a  pirotest  filed 
by  the  plaintiffs  In  tfie  land  office,  and  Its 
admission  In  evidence,  cannot  be  a  prejudi- 
cial error.    (Qnigley  v.  Gillett,  101  Oal.  462.) 

16.  An  offer  of  tbe  defendants  to  ptrore  that 
the  lands  in  controversy  were  located  as  a 
reservoir  sfcte  by  a  corporatiion  not  a  party 
to  the  action,  and  under  whtdi  neither  of  the 
parties  claim  any  interest,  is  properly  re- 
jected as  irrelevamt  and  hnmateriaiL  (Qulg- 
ley  V.  GlUett  101  Oal.  462.) 

V.  Liens  on  Olaims. 

Mechanic's  Men,  claim  for,  filing  against 
mining  claim.    See  Mechanics'  Lien,  13. 

17.  Under  section  1183  of  the  Ok>de  of  Oivll 
Procedure,  giving  a  lien  to  persons  who  per- 
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form  laibor  on  any  ''mlDtag  cbdim,"  hmd 
iMAd  undiefr  an  eie:ricultara.l  patent  from  the 
United  ataites  is  not  embject  to  a  Hen  for  tbe 
^wagieflof  latK>rer8  employed  In'worldiiiir  a  mtae 
nixm  It.  Bxtdh  ilaiid  is  not  a  "mining  claim" 
wJtbhi  tbe  meaning  of  the  seettcNL  (Morae 
T.  De  Ardo,  107  Oail.  622.) 

MINGLINO  OP  FUNDS. 

43ee   6iiaaxlte.ii  and   Ward,   II;  Trusts  and 
Trustees,  34,  et  seq. 

MINING  PAETNffiRSiHIP. 

See  Partnership,  IL 

MINISTERIAL  AOTS. 

See  Judicial  Acts* 

Power  of  stiperrisors  to  appoint  agent  to 
perform.    See  Superrlsors,  7. 

Duties  of  surveyor  are  mlntotertail.  See 
Swamp  atod  Overflowed  Lands,  11. 

Entry  of  Judgment    See  Judgments,  6. 

MINORS. 

See  Gttftrdten  and  Waird;  Fluent  aind  Child. 
Infancy.    See  Infiamcy. 

MINUTES. 

Amendment  of.    See  Amendments. 

Power  of  oourt  tx>  'amend  nvlnutes.  See 
Recoids. 

Power  to  amend  pending  appeal.  See  Ap< 
.peals,  171. 

Minutes  not  showing  resotutloos.  See  Cor- 
porations, 144. 

Board  of  equalization,  minutes  of.  See 
Taxation,  V. 

Mintetecdal  Iraegularity  tn.  See  Criminal 
LafW,  45. 

MISOONDUOT. 

Offleer,  mieconduct  of.  See  Offices  and 
Officers,  V. 

Jury,  mtoconduot  of.  See  Jury  aoid  Jurors, 
V. 

MISDEMEANORS. 

See  Criminal  Leuw,  III. 

Violation  of  ordl'UBnce  and  puJxUhment  of. 
See  OrdiiDiainces»  VI. 

Mtecomduct  in  office.  See  Offices  and  Offi- 
ces, V. 

Misdemeanor  in  office,  removal  for.  See 
OfOces  and  Officers,  Y. 

MISNOMER. 

See  Names. 

MISREPRBSO&NTATIONS. 
See  Fraud. 

MISTAKE. 

1.  When  the  legal  rights  of  parties  hiEuve 
been  changed  by  mistake,  equity  ireatoree 
them  to  their  former  condition  when  it  cam 
be  doate  without  interfering  with  any  new 
Tights  acquired  on  the  fafth  and  sfepeao^tih  of 
t&«  altered  condition  of  the  legal  rl^ts,  and 
without  doing  Injustice  to  other  persoois. 
^Shaffer  v.  McOloskey,  101  Oal.  576.) 


2.  An  action  to  recover  baek  money  paid 
upon  mistake  of  fact  is  one  In  wlblich  courts 
of  law  and  equjfty  had  concurrent  ^urisdlC' 
tion,  ajid  ithe  primary  right  and  the  remedy, 
where  it  seeks  only  to  recover  the  money 
thus  pftfal,  is  cognlssable  in  a  conrt  of  Ib/w, 
and  (Is  a  legal  cause  of  action.  (Ohnstead  v. 
Danphiny,  104  Oal.  685.) 

As  to  nature  of  tnatrument.  See  Admowl- 
edgments,  6. 

Defect  in  description,  effect  of.  See  Ad- 
verse PoeseBBlon,  22. 

BouDdaries,  mistake  as  to  riight  to  ttrees 
planted.    Se«  Trespass,  17. 

BoundsuDles,  mistake  as  to,  adiverse  |>oseeB- 
srion.    See  Adiverse  Poseesaion,  1. 

Court  will  not  relieve  party  from  hie  mis- 
takes, whien.    See  Oo[po(nktlons,  182. 

Date  of  pftSMge  of  resolution,  nodstabe  in. 
See  Streets^  36. 

Default  not  set  aside  for  mistake  of  attor- 
ney.   See  Defaults,  18. 

Indictmenit,  mistake  in  date  In.  See  Crim- 
inal Lraw,  85. 

Law,  mistake  of  is  no  gtound  for  ref octmtog 
conftract,  wlten.  See  Reformation  of  Oon- 
tracts,  8,  et  seq. 

Name,  (mistake  in  spelling,  efEeot  of.  See 
Bills  atod  Notes,  8;  Summons,  14. 

Printing  statute,  mistake  In.  See  Sta/tutes 
I. 

Power  to  amend  Judgment  for  mistake. 
See  Judfipmenfts,  28. 

PublioGutiion,  mlfirtake  in,  effect  of.  See  lA- 
bel,  7. 

Recorder,  mistake  of,  effect  of  on  notice. 
See  R^stratlon,  5,  et  seq. 

Reformation  of  contract  for.  See  Refor- 
mation of  Contracts. 

Rescission  for.  See  Rescission  of  Con- 
tracts, 5,  6. 

Satisfaction  of  mortgage  by  mflBtake,  reUef 
agadnst.    See  Mortgages,  72,  et  seq. 

Slgnaiture,  mistake  In.    See  Wills,  2. 

Statute  of  limitations,  effeict  of  mistake 
on.    See  Statute  of  lAmlliatlons,  III. 

Voluntary  paymemt  of  money  under, 
whether  xecovetrable.  See  Payment,  4,  et  «eq. 

Burden  of  proof  to  ^ow  mistake  in  dat^ 
of  entry  of  judgment.    See  Judgmants,  10. 

ParoU  evidence  admissible  to  sSiofw  omis- 
sion from  contraict.  See  Asslgnmetits  of 
Contracts,  14. 

MODIFICATION. 

See  AM»mtlon  of  Instru-mienits. 
Instructions^  moddfication  of.    See  Instruc- 
tions, II. 
Finings,   modlficeitlon  of.    See  Findings, 

32    83. 
ContractB,  modftfloation  of.    See  Contracts, 

V. 

Judgments,  modification  of.  See  Judg- 
ments, IV. 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit. 

MONOPOLIES. 
Contracts  creating.    See  Corpocations,  VI,  1. 
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MONUMENTS. 
See  Boundariee. 

MORAL  OBLIGATIONS. 

Promise  to  pay  for  meddcai  servJkses  ren- 
dieored  emftloyee.  See  Master  and  Seryaot, 
37. 

Wheither  enforced.    See  Equity,  3. 

Eflfeet  of  on  statutes.  Sc^  Conietitutlooal 
Law,  21. 

MORTGAGES. 

I.  Absolute  Deeds  with  Defeasances  or 

Agreements  to  Recovery. 
II.  Mortgages  Covering  Realby  aed  Per- 
sonalty; on  After-acquired  Property. 

III.  Acknowledgmeiiits. 

IV.  Construotion  of;  Deecrlptlanfi  In. 

V.  Provisions  Relating  to  Taxes  and  At- 
torneys' Fees. 
VI.  Recording  of;  Priority. 
VII.  Fixtures,  how  Affected  by  Mortgage. 
VIII.  Possession,     Repairs,     and    Improve- 
ments by  Mortgagee;  Rents. 
IX.  Assignment  of;  Taking  Mortgage  as 

Collateral. 
X.  Oonveyance  of  Land  Subject  to  Mort- 
gage. 
XI.  Interest,  Default  to  and  Maturity  of 

Debt 
XII.  Release,  Ddscharge,  and  Sartdaf act  ion  of; 
Waiver  of  Security. 

XIII.  Foreclosure  of. 

1.  Maturity  of  Cause  of  Action;  De- 

majid. 

2.  Rule   that  there  cam  be  but  One 

Cause  of  Aotioni. 

3.  Venue  In;  Service  of  Summons  by 

Publication. 

4.  Parties;  Intervention. 

5.  Pleadings;  Evidence. 

6.  Decrees   in;   Herein  of   Deficiency 

Judgment. 

7.  Costs  and  Attorneys'  Fees;    Allow- 

ances. 

8.  Sole. 

a.  Time  of  and  Delay  In;  Notice  of; 

Sale  thorough  Oomm^Bsionier. 

b.  Proceeds  of  Sale;  Rights  of  Pur- 

chasers. 

c.  ConfirmAtlooi  of. 

XIV.  Redemption. 

XV.  Chattel  Mortgages. 

1.  What  Couigititutes  and  upon  What 

Property  may  be  Made. 

2.  Form  of  and  Validity;  Affidavit  end 

AcldKywledgment. 
8.  Recording  of;  Lien  of  and  Priority; 
Rlgh.ts  of  Third  Persons. 

4.  DeMvery  of  and  Rdght  to  Possession; 

Preservation  of  Property. 

5.  Foreclosure  of:  Sade  by  Mortgagor 

under  Agreement. 

6.  Attachment  of  or  Execution  against 

Property  Mortgaged. 

Distinction  between  and  assignment.  See 
Assignments  for  the  Benefit  of  Creditors,  8. 

What  instrument  is  mortgage.  See  Con- 
tracts, 22. 


Homestead,  mortgage  of.  See  Home- 
steads, V. 

Homestead,  probate,  mortge^ge  of.  See 
Homesteads,  VII,  2. 

Trust  deeds.    See  Trust  Deeds. 

Vendee,  mortgage  by.  See  Vendor  and 
Vendee,  V. 

Partner,  mortgage  by,  on  Indlvidnal  isiiber- 
est,  foreclosure  of,  on  death.  See  Partner- 
E(hip,  27. 

Delivery  of  to  paremt  for  beniefit  of  child 
Is  sufficient.    See  Guardian  and  Ward,  21. 

Montgage  given  to  ward  for  indebtedness 
Is  founded  on  good  consideration.  See  Guard- 
ian  and  Wajnd,  19,  20. 

Rescission  no  defense  to  foreclosure  where 
party  not  p^<!ed  in  statu  quo.  See  Rescis- 
sion of  Contracts,  19. 

Appeal  from  decree  In  foreclosure,  bond 
on.    See  Appeals,  67, '68. 

Cotenant,  mortgage  by,  proceedings  on 
foreclosure  of.    See  Cotenancy,  3. 

Foreclosure,  notice  oT  appeal,  service  of. 
See  AppeaHs,  V. 

I.  Absolute    Deeds    with    Defeasances    or 
Agreements  to  Recovery. 

Subsequent  declaiutions  of  grantor  to 
Show  deed  a  mortgage.    See  Evidence,  31. 

Deed  Intended  as  mortgage  does  not  affect 
ownership.    See  Insurance,  5. 

Possession,  repairs  and  improvements  by 
mosrtgagee.    See  post,  VIII. 

1.  A  deed  absolute  in  form,  if  given  to  se- 
cure the  payment  of  a  debit,  will  be  treated 
in  equity  as  a  mortgage,  an)d  the  facts  and 
circumstances  attending  its  erecuition  may 
be  fiftiown  by  xraxod  evidence.  (Ahem  v.  Mc- 
Carthy, 107  CaJ.  382.) 

2.  Whether  the  deed  can  be  treated  as  a 
mortgage  or  not  must  depend  upon  whether 
there  was  a  continuing  Indebtedness  from 
the  grantor  to  the  grantee  to  be  secured  by 
it;  if  there  Is  nio  Indebtedness  there  can  be 
no  mortgage.  In  the  present  case  the  find- 
ing that  there  was  mo  Indebtedness  Is  held 
to  be  justified  by  the  evidence.  (Ahem  v. 
McCarthy,  107  CW.  382.) 

3.  Where  the  owner  of  land  conveyed  it  by 
deed  of  trust  to  a  (third  personi,  wHth  power 
to  sell  the  property  ^nd  pay  the  indebted- 
ness of  the  grantor  to  an  imiprovement  com- 
pany, and  subsequently  exeonted  a  deed 
thereof  to  the  Improvemenft  oompainy,  and  a 
contemporaneous  agreement  was  entered  in- 
to between  the  three  •psirties  ledtliiig  that  the 
land  was  conveyed  to  the  imiprovememt  com- 
X)any  with  the  consent  of  the  trustee  to  se- 
cuire  payment  of  the  Indebtedness,  and  pro- 
viding that  as  soon  as  tbe  Indebtedness  was 
paid  out  of  recetptB  of  the  sale  of  the  lands 
the  company  should  deed  the  residue, of  the 
property  remaining  unsoild  to  the  gran.tor, 
such  deed  and  agreement  constitirbe  a  mort- 
gage witFa  power  of  saie.  (Godfrey  v.  Mon- 
roe, 101  Can.  224.) 

4.  Where  a  mortgage  Is  given  by  a  deed 
with  a  defeasance,  to  secure  the  payment  of 
a  oeacrtaln  sum  of  money  due  at  a  specified 
time,  which  sum  is  the  amount  of  a  sum  of 
money  loaned  with  interest  thereon  for  one 
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year  at  fifteen  per  cant,  without  any  Bgree-  been  a  ped^ivery  of  the  deed.    (Wa-tson  v. 

ment  as  to  a  ra:be  of  interest  lieyimd  the  Bdwards,  105  C5ail.  70.) 

*^i*^  ilL^i^£*l^*  money  is  to  become  due,  n.  Where  a  mortgagee  who  holds  a  deed 

omy  tne  statutory  rate  of  seren  per  cent  per  jj^g  given  a  separate  defeasance,  and  the 

aBiBum  can  be  recoyered  after  the  da4je  of  note  and  defeasance   are    suireibderQd    by 

maturity  of  the  obMgaitloo  TOcured.    (MaJooe  agreement  with  the  mortgagor,  with  intent 

V.  Koy,  lUT  Caa.  ol8.)  t^  p^ujg  ^j^^  ^^^^  ^  the  mooil^gagee,  who  can- 

5.  The  mortgagor  cansMyt  claim  that  <bhe  cehs  the  debt  without  notice  of  any  tnwt 
deed  and  defeaisance  constituites  a  mortgage,  relation  between  the  mortgagor  and  other 
amd  at  the  same  time  deny  that  It  fixes  the  i^ersons,  the  mortgagee  becomes  an  ininooent 
amouiKt  to  be  paid  at  the  maturity  of  the  purchaser  of  the  land,  and  the  tnasFt  aaid  ten- 
obUgatioin,  or  objecrt  that  more  tSian  seven  ancy  in  common  of  'the  bea^eficiaries  i» 
per  cent  per  a^nnum  on  the  money  loanued  thereby  extinguished ;  and  a  subsequent  pur- 
was  Included  in  the  amount  secured,  without  chase  by  one  of  the  benefldariee  of  the  rec- 
any  written  promise  on  the  part  of  the  mort-  ord  title  held  by  the  mortgagee  doee  not  in- 
gagor  to  pay  any  rate  of  Interest.  (Malone  ure  to  the  benefit  of  the  ottier  orlglinal  ten- 
V.  Roy,  107  £Jal.  518.)  ants  to  common  -who  were  also  beneflclaries 

6.  In  an  action  orf  ejectment,  affirmajtive  nnder  the  trust.  (Watson  v.  Edwards,  106 
aUegatione  in  the  answer,  to  the  effect  that  Cal-  70.) 

a  deed  from  the  defendant  to  the  plaintiff,  12.  In  order  to  redeem  iSrom  a  deed  abso- 

under  which  the  plaintiff  claims  title,  was  lute  In  form,  which  was  intended  as  a  mort- 

intended  as  mere  security  for  a  debt,  do  not  gage,  the  mortgagor  must  pay  the  rate  of 

constitute   an  equitable   defense,   and  add  interest  agreed  upon  in  the  mote  which  was 

nothing  to  the  denial  of  plaHntiff's  alleged  gl'ven  for  (the  indebtedness  secuired  by  the 

ntie;  but  such  afBrma^ive  allegations  might  deed,  althougih  such   interest  Is  largely  In 

be  proved  under  the  denial  of  title,  without  excess  of  the  current  rates  prevailing  at  the 

separate  averment  in  the  answer,  and  might  date  of  the  note,  and  equity  can  grant  no 

have  been  stricken  from  the  answer  without  relief  against  such  interest  because  merely 

Impairing  its  legal  effeot.    (Ix)eke  v.  MouJ-  of  the  excessive  rate,  in  .the  absence  of  proof 

ton,  108  Cal.  49.)  of  other  circumstances  tending  to  show  act- 

7.  The  fax;t  that  the  answer  prays  that  it  ^^^  fraud,  or  oppression  and  overreaching, 
be  adjudged  that  the  plaintiff  Is  not  the  warraniang  the  inference  of  undue  advan< 
owner  of  the  land,  and  that  the  Instrument  **^^-    (^y^  v.  Flsk,  110  Ceil.  107.) 

tn  writing  described  in  the  answer  was  and  13.  A  deed  to  lajnd  given  to  secure  a  debt, 
is  a  mortgage,  is  immaterial,  there  being  no  **  *  *Ime  when  the  decisions  in  this  state 
basis  in  the  aaiswer  for  any  affirmative  re-  ^^^  t^^^-t  the  legal  title  to  the  laoid  passed 
lief,  and  any  affirmative  Judgment  that  the  thereby,  conferred  a  title,  as  part  of  the  con- 
deed  is  a  moirtgage  would  add  nothing  in  tract,  subject  oely  to  an  equity  of  redemp- 
effect  ♦to  the  simple  Judgment  that  plaintiff  *ion»  which  a  subsequent  change  in  the  law 
take  nothing  by  the  action.  (Locke  v.  Moul-  cannot  effect;  and  when  the  debt  to  secuire 
ton,  108  Oal.  49.)  which  the  deed  was  made  became  barred  by 

8.  Where  a  mortgage  is  made  by  a  deed  ^^  statute  of  Hmiitations,  the  rigtot  to  re- 
and  a  separate  defeasaoice,  the  surrender  of  ^*®™  ^**  ^^^  barred,  and  the  title  became 
the  defeasance  by  the  mortgagor,  accompa-  ^^^^  absolutely  in  the  grantee  free  from 
nled  by  the  yieldtn*?  up  of  the  note  and  the  ^°^  equities,  and  the  gramtee  may  recover 
disdiarge  of  the  debt  by  the  mortgagee,  ^.  ^^^  *^  ejeofcment.  (Allen  v.  AHen,  106 
with  the  intent  to  make  the  deed  absolute,  ^^'  ^^'^•^ 

is  a  valid  transaction,  as  between  the  mort- 
gagor and  mor|^gee,  provided  the  trans-  II.  Mortgages    Covering    Realty    and    Per- 
action  is  fair,  !han«st,  and  without  fraud,  s^aity;  on  After-acquired  Prooertv 
aaid  no  nncansclonable  advantage  has  been  i^    a        \                    h^^tw.  r-roperiy. 
taken  by  the  mortgagee.    (Watson  v.   Bd-  ^^*  ^frtga^  ooirering  reail  and  personal 
wafrds,  105  Oal.  70.)  property  is  valid,  and  may  be  foreclosed: 

gagee,  is  not  material  since  bath  pairties  are  ^'  ir®  J®?*^*5**  ®^™'^  ^^  '^^  peiwwial 

estopped,  the  one  from  claiming  the  debt  and  T^^^^  tocluded  in  the  mortgage  fls  not 

the  other  from  claiming  amy  toterest  in  the  ^^J^'^^^^^  "°^®''  section  2955  of  the  Olr- 

land.    (Watson  v.  Edwards,  105  Oal   70 )  Opde  does  not  render  the  mortgage  void 

10.  m  am  action  in  equity  to  compei  a  con-  Pra^rf^BrewS'  v"^^,^^  i  L  ^^ 

veyance  of  the  apparent  record  titteT  equity,  4^)^  Breweries  v.    Schurtz,    104    Oal. 

In  deterAiinlng  whether  It  shall  grant  the  re-  ia    a  ^..^^               w    _- 

lief  aougtot,  will  not  concern  Itself  with  the  4«^     mortgage  may  be  given  on  iiroperty 

question  whether  or  not  the  strict  legal  title  oe  acqufa*ed  by  the  mortgagor  after  the 

passed  by  the  deed  which  was  origlnaUy  in-  !Sf ^)ir^°  ^l  "^  mortga,ge.    (Cafllf ornla  Title 

tended  as  a  mortgage,  but  It  is  sufficient  to  ^'  ^'  ^-  ^^^'^^  ^^^  ^^-  122.) 
deny  the  relief  that  the  title  should  have 

paasied  upon  the  surremder  of  the  defeas-  ^^^-  Acknowledgments. 

a»ce,  BAd  of  the  note  and  debt,  wltii  Initent  17.  In  an  action  to  foredoap  a   m/.w«--^ 

to  pass  the  title,  and  that  there  should  have  upon  the  sepS  SoSrt?^a%^f?^ 
Cal.  DiOKflT,  Vol.  IV.— 20 
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cated  by  the  huBbauid  and  wife  at  a  time 
when  the  acfcnowledgnnent  of  the  wife  was 
esBential  to  the  mllddty  of  the  mortgage,  it 
Is  error  for  the  ttrlal  court  to  refuse  to  allow 
the  wife  to  prove  thaut  she  never  in  fact  ap- 
peared befoiEe  lihe  notary  certifyiaig  to  the 
acknowledgment  attacihed  to  the  mortigage, 
and  that  she  did  mot  acknowledge  the  mort- 
gage or  know  any  thdoog  aibont  its  dedlvery 
to  the  mortgaeeeci.  (L«  Mesnager  v.  Hamil- 
ton, 101  Cal.  632.) 

18.  n  Is  only  where  the  wife  In  fact  ap- 
pears before  the  officer  that  lile  certiflca'te 
imports  verity  in  flavor  of  bona  fide  pur- 
chasers without  knowledge  of  iEreguitarity; 
but  where  she  does  mot  fii  fiact  so  appear  it 
is  not  necessary  for  tbe  wife  to  show  or  offer 
to  show  fraud  or  bad  fWth  upon  .ttoe  part  of 
the  mortgagee,  or  that  he  had  notice  of  the 
falsity  of  the  certificate.  The  failure  of 
the  mort^gagee  to  ascertain  that  the  mort- 
ga«re  was  never  in  fact  executed  by  the  wife 
cannot  be  allowed  to  defeat  the  rig«hts  of 
the  wife  to  her  property  if  she  was  without 
fault.  (Le  Mesnager  v.  Hamilton,  101  Gal. 
532.) 

IV.  Construction  of;  Descrlpttons  in. 

19.  Wlven  a  mort^^agee  is  bargaining  fior 
the  right  to  sell  ihls  debtor's  iteuDid  to  aatlafy 
bis  claim  any  doubt  that  faJrly  artees  upon 
the  terms  of*  the  note  and  mortga^  should 
be  reeolved  agaJmfit  It.  (Van  Loo  v.  Van 
Aken.  104  €al.  269.) 

20.  There  Is  an  Important  distinction  be- 
tween a  description  whDch  is  Inherently  un- 
certain and  indeterminate  and  one  which  is 
merely  imi>erfect  and  capable  of  different 
appticatlone;  the  former  cannot  be  correct- 
ed, but  in  the  latter  case  there  may  be  a  re- 
sort to  extraneous  facts  and  drcumofaances 
to  ascertain  the  Individuals  to  whom  the  de- 
scription was  intended  to  aipp>ly;  and  the 
greater  or  less  probability  of  aaoerbaining 
thdfl  does  not  affect  the  validity  of  the  in- 
strument ^(Woodward  V.  McAdam,  101  Gal. 
438.) 

21.  Where  the  mortgage,  in  addition  to  the 
kuid  mortgaged,  deecribed  certain  shares  of 
water  stock,  and  the  complaint  described 
the  same  in  the  same  terms  In  which  it  had 
been  described  in  the  mortgage,  the  mortga- 
gor upon  appeal  cannot  object  to  uncertain- 
ty ta  the  description;  and  wbere  it  does  not 
appear  that  a  oertlflcate  had  been  iasued  for 
shares  of  the  stock  of  a  water  company, 
the  description  of  It  as  so  many  shares  of  its 
oajpitai  stock,  in  the  mortgage  and  in  the 
coniplaint.  Is  sufficient  to  identify  the  prop- 
erty mortgaged,  as  well  as  IVxr  the  purpose 
of  a  sale  under  the  judgment,  and  such  sale 
will  transfer  any  title  which  the  mortgagor 
might  have  to  shai^es  of  the  capital  stock 
for  which  no  ceirtlfloaite  bad  been  issued. 
(Boob  V.  Hall,  107  Oal.  160.) 

22  A  mortgage  upon  the  interest  of  a 
mortgagor  in  the  estate  of  a  deceased  person 
of  aU  her  interest  as  child  and  heir  at  law 
of  the  decedent  Includes  wMtever  propeoty 
the  mortgagor  took  In  the  estat*^  as  devisee 
tinder  the  will  of  the  decedent.  (Chaffee  v. 
Browne,  109  Cal.  211.) 


23.  A  mortgage  by  a  person  entitled  to 
share  in  the  distribution  of  the  estate  of  a 
deceased  person  upon  all  of  her  interest  in 
the  estate,  reference  being  had  to  the  pro- 
ceedings, flies,  papers,  documents,  and  rec- 
ords of  'the  administration  of  the  estate  for 
a  more  full  and  complete  description  of  the 
property  rights  and  credito  of  the  estate, 
and  of  the  interest  of  the  mortgagor  there- 
in, is  sufficient  to  warrant  a  sale  under  fore- 
closure of  the  property  which  became  the 
property  of  nhe  mortgagor  in  severalty,  al- 
though at  the  time  of  the  execution  of  the 
mortgage  the  estate  bad  been  distributed 
and  withdrawn  from  administration.  (Chaf- 
fee V.  Browne,  109  Oal.  211.) 

24.  Where  the  land  descrtbed  to  a  mort- 
gage is  mistakenly  described  as  being  in 
another  than  the  true  range,  the  record  of 
such  mortgage  does  not  give  oonstaructive 
notice  of  the  mistake;  and  bona  fide  purcfhasr 
ers  of  the  land  owned  by  the  martga^ors, 
who  paid  their  purchase  money  withont  Bc^ 
ual  notice  of  the  mistalce,  are  protected,  and 
the  mistake  cannot  be  corrected  as  oigalnsit 
tbem.    (Davis  v.  Ward,  109  Oafl.  186.) 

25.  Grounds  owned  by  a  street  ndlroad 
company  at  a  terminus  of  its  road,  and  used 
by  it  as  a  pleasure  resort  in  oonaaection  with 
Its  road,  and  for  the  sole  purpose  of  Increas- 
ing the  travel  thereon,  are  todnded  in  a 
mortgage  by  it  of  its  Mnes  of  raidway  and  the 
real  property  "that  it  now  owns  or  that  it 
may  hereafter  acquire  for  use  or  adapted  to 
use  on  or  about  its  said  lines  of  railway. 
And  a  finding  in  accordance  therewith.  In 
an  action  to  f  oreck»e  such  mortgage,  is  not 
vitiated  by  a  further  finding  that  such 
grounds  are  an  *  "appurtenance"  of  said  rail- 
road In  such  finding  the  word  a«>^ir^ 
nance"  should  be  construed  as  being  used 
in  the  sense  of  an  "addition"  or  "appendage" 
of  the  railroad.  (California  Title  etc.  Oo.  v. 
pauly.  111  CJal.  122.) 

26  In  an  action  to  foreclose  such  mort- 
gawe,  pared  evidence  is  admissible  to  show 
that  such  grounds  were  acquired  by  the  rail- 
road company  for  use  and  «^da«>J«^J»„™® 
"on  or  about  Its  lines  of  railway."  (Califor- 
nia Title  etc.  (>).  V.  Panly,  111  Oal.  1Z2.) 

Reformation  of  mortgage  as  to  descrtp- 
tion.    See  Reformation  of  Contracts,  1. 

DltcE  on  two  claims,  mortgage  on  one 
dflim,  effect  on.    See  Basements,  2. 

Ditch  aippurtenant  to  two  claims,  sucws- 
sive  mortgages  of  claims,  rights  under.  See 
Easements,  29.  ,    ,  . , 

Powers  of  sale  in  are  strictiy  construed. 

See  Trust  Deeds,  3.  „      m^    ,^   o 

Recitals  in  as  estoppel.    See  ^s^WP^LLi 
Recital  of  consideration  as    an   estoppel. 

See  Husband  and  Wife,  29. 

V   Provisions  Relating  to  Taxes  and  Attor- 
neys* Fees. 

Oral  agreement  of  mortgagor  to  pay  taxM, 
evidence  of,  inadmissible.    See  Evidence,  40. 

Allowances  for  taxes  paid.    See  post,  113. 

27.  A  provision  in  a  mortgage  attempting 
to  authorize  the  mortgagee,  in  the  event  of 
a  foreclosure,  to  Include  in  the  judgment 
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ttn  amoimt  of  taxes  paid  by  him  on  Ids  In- 
terest aJB  mortgagee,  falls  within  the  penalty 
of  section  5  of  artlcite  XIII  of  the  conetltu- 
tijon,  and  preyents  him  firom  recoyering  eith- 
er the  taxes  or  any  Interest  on  the  note  to 
secure  which  the  mortgage  was  given,  bist 
not  the  principal  sum  secured  by  the  mort- 
gage.   (Gaf  ms  V.  Jensen,  108  Oal.  374.) 

28.  In  an  action  to  foireclooe  a  mortgage, 
evMeDce  of  a  contemporaneous  parol  agree- 
ment between  the  parties  to  the  mortgage, 
whereby  the  mortgagor  undertook  to  pay 
the  taxes  which  mdigiht  be  assessed  or  leyled 
upon  the  mortgage  or  the  debt  secured  there- 
by, 4s  inadndssible,  for  the  pnrpose  of  de- 
feating the  mortgagor's  llabtltty  for  Interest 
on  the  debt  (Hairrekwn  v.  Tomich,  107  Oal. 
«27.) 

29.  A  yerbel  agreement  that  the  mortga- 
gor shall  pay  the  taxes  upon  the  mortga^re 
Is  no  defense  to  the  demand  for  interest. 
(OaiHfornla  State  Bank  y.  Webber,  110  Oal. 
588.) 

80.  Where  a  conyeotional  rate  of  Interest 
Ib  agreed  npon,  a  yerbal  agreement  that  if 
«be  mortgagor  should  pay  the  taxes  and  a«- 
Besmnents  on  the  mortgage  a  reduction 
should  be  allowed  upon  the  agreed  interest. 
Is  not  tai  ydolatlon  of  the  constitution  of  th* 
state,  and  does  not  releaiw  defendant  from 
Ms  cootraot  to  pay  the  comyentkwial  interest 
specified  *n  the  note.  (C5alifiamia  State  Bank 
y.  Webber,  110  Oal.  538.) 

31  In  the  absence  of  an  agreement  for  the 
payment  of  counsel  fees  in  a  mortgage  the 
coui*  Is  not  authorized  to  Include  counsel 
fees  as  a  part  of  the  judgment:  and  wlhere 
the  complaint  contains  no  ayerm^t  of  any 
agroemeirt  on  the  part  of  the  monfcgagor  to 
pay  a  counsel  fee,  and  the  copy  of  the  mort- 
gage annexed  to  the  complaint  does  not  con- 
tain any  such  stlpailaJtlon,  no  oounsefl  feM 
can  be  allowed,  although  prayed  for.  (Boob 
y.  HaU,  107  Oal.  160.) 

VI.  Recordinig  of;  Priority. 

CJoiMrtructiye  trust  cannot  be  enforced  m 
against,  when.    See  Trusts  and  Trustees,  18. 

Record  of  tntyaWd,  Is  not  cow^truictiye  no- 
tice.   See  Registration,  2.  ^  ^     ^^ 

Lien  for  grading  streets  Is  subordinate  to 
lien  of  mortgage.    See  Streets,  117. 

Property  conyeyed  as  seouilty  ftor  debt  is 
attachable.    See  Attachments,  18. 

Parel  eyiidence  to  show  that  mortgagee  had 
notice  of  prior  deed.    See  Deeds,  6. 

Priority  of,  where  mortgage  eaitiened  by 
mistake.    See  poet,  72,  78,  76. 

32.  When  a  subsequent  mortgage  is  re- 
corded it  is  constructiye  notice  to  the  worid; 
and,  as  agalnat  a  prior  mortgage  which  had 
before  that  time  been  discharged  of  record, 
tt  Is,  In  the  absence  of  proof  of  actual  notice 
of  a  prior  equity,  to  be  deemed  prior  In  lien. 
(Wlttentorock  y.  Parker.  102  Oal.  03.) 

33.  A  mortgage,  which  is  received  by  the 
mortgagee  tmder  am  express  agreement  that 
It  is  to  be  subject  to  another  mortgage  to  a 
third  person,  although  It  Is  first  recorded,  is 
not  oirtitled  to  priority;  and  the  assignee  in 
Insolyency  of  such  mortgagee,  not  being  a 


bona  fide  purchaser,  acquires  no  greater 
rights  than  his  assignor  had.  (WaUace  y. 
McKenzie,  104  Oal  180.) 

84.  Under  suc^  dreumstances  the  failure 
to  properly  record  such  other  mortgage 
would  not  affect  its  right  to  priority.  (Wal- 
lace y.  McKenzie,  104  Oal.  130.) 

VII.  Fixtures,  how  Affected  by  Mortgage. 

35.  The  fixtures  attached  by  a  lessee  to 
leased  property  become  a  part  of  the  realty, 
and  remain  so  until  they  are  seyered;  and 
while  so  attached  a  mortgage  of  the  lease- 
hold estate  coyers  the  fixtures,  and  on  fore- 
closure they  are  to  be  sold  as  part  of  the 
realty.  (San  FrancJsoo  Breweries  y.  Schiirtz» 
104  €al.  420.) 

36.  One  who  purchases  the  fixtures  under 
execution  eubeequentiy  'to  the  daite  of  the 
mortgage  of  the  leasehold  estate  acquires  no 
interest  by  his  purchase  that  da  not  subject 
and  subordinate  to  the  mortgage.  (San  Fran- 

.  Cisco  Breweries  y.  Schurtz,  104  Oal.  420.) 

VIII.  Possession,    Repairs,    and    Improye- 
ments  by  Mortgagee;  Rents. 

37.  Where  the  mortgagee  wrongfully  taJ&es 
possession  of  the  premises  mortgaged,  with- 
out the  consent  of  the  mortgagor  and  makes 
improyements  thereon,  whsicth  are  not  made 
with  the  consent  or  approibation  of  the  mort- 
gagor, no  allowance  can  be  made  for  such 
Improyements.  (Malone  y.  Roy,  107  Oai. 
518.) 

38.  The  fact  that  the  mortgagee  holding 
under  the  deed  claimed  title  to  the  mort- 
gaged property,  and  brought  an  action  to 
quiet  title,  does  not  add  Jiim  as  to  money 
expended  for  improyements,  where  he  was 
informed  by  the  proceedings  In  the  action 
that  the  mortgagor  denied  his  ownership, 
and  Insisted  that  the  deed  wa^  giyen  as  se- 
curity only,  and  any  money  expended  for 
repairs  and  improyements  as  thoug<h  he  were 
owner.  In  the  face  of  the  apipeal  of  the  mort- 
gagor from  a  judgment  quieting  title  in 
fayor  of  the  mortgagee,  cannot  be  allowed  to 
him  after  a  reyersai  of  the  Judgment  In  a 
subsequent  action  to  foreclose  the  mortgage. 
(Malone  y.  Roy,  107  Oal.  518.) 

39.  To  constitute  a  mortgagee  in  possession 
who  can  be  allowed  for  repairs  and  improye- 
ments, the  mortgagee  must  be  In  possession 
by  reason  of  the  agreement  or  assent  of  the 
mortgagor.    (Malone  y.  Roy,  107  Oail.  518.) 

40.  The  taking  possession  of  mortgaged 
land  by  the  mortgagee  after  the  death  of  the 
mortgagor,  not  by  ydrtue  of  any  agreement 
between  them,  confers  no  additional  right 
upon  hdm  as  mortgagee,  and  he  Is  not  en- 
titled to  recelye  and  retain  the  rents  of  the 
tend,  or  apply  them  npon  the  mortgage. 
(Freeman  y.  Campbell,  109  Oal.  360.) 

41.  The  mortgagee  who  takes  possession  of 
the  mortgaged  premises  after  the  death  of 
the  mortgagor,  without  any  agreement,  re- 
ceives rents  collected  by  him  In  the  charac- 
ter of  quaai  bailiff  of  the  mortgagor,  and  is 
liable  to  the  administrator  of  his  estate  for 
money  hnd  and  received  for  the  use  of  the 
estate.    (Freeman  y.  Campbell,  109  Cal.  360.) 
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42.  If  the  mortgagee,  after  taking  posees- 
siou  of  the  laii<l  wad  receiving  tbe  rents, 
pre^sented  his  claim  agaim^t  tbe  estate  of  tbe 
mortgagor  for  tbe  full  amount  of  bis  de- 
maud,  witbout  giving  any  ol:edlt  for  tbe 
rents,  and  foreclosed  tbe  mortgage  for 
tbe  full  amooxut  of  tbe  demand,  ex- 
pressly 'waivi'ug  any  recourse  against 
any  otber  pa'operty  of  (tbe  estaite  ex- 
cept tbe  mortgaged  premises,  be  cannot  re- 
tain tbe  rents  coBeoted  until  a  sale  under 
tbe  foieelosrare,  to  be  a^pMed  to  amy  defi- 
ciency arising  therefrom;  but  tbe  rents  foinn 
a  part  of  tbe  estate,  and  may  be  collected  by 
the  admlflxistratoir  In  am  action  of  assumpsit, 
and  the  right  to  leocyven*  them  Is  fuot  lost  by 
reason  of  not  baling  been  made  a  counter- 
ohtim  in  tbe  foreclosure  sudt.  (ITreeman  v. 
Campbell,  109  Oal.  360.) 

43.  Tbe  fact  that  tbe  mortgage  includee 
the  reutB  as  wedl  as  the  land,  where  no  right 
of  possession  is  given  4n  the  mortgage,  con- 
fers no  right  to  tbe  remits  unless  possession 
is  taken  by  agreement, 'or  a  «peoelver  is  ap-^ 
pointed  to  take  possession  of  tbe  mortgaged 
pivmises,  in  which  case  the  rents  would  be  in 

I  lie  custody  of  the  court,  and  subject  to  dts 
direction;  but,  until  a  receiver  is  appointed, 
the  mortgagor  has  the  right  to  tbe  rents, 
even  though  they  are  included  in  the  Instru- 
ment of  mortgage.  (Freemam  v.  Campbell, 
109  Cal.  360.) 

IX.  Assignment   of;    Taking    Moptjgage    as 

Collateral. 

Assignee  of  mortgagee  of  vendee,  rlgiht  of 
to  pay  balance  due  Tender.  See  Vendor  and 
Vendee,  20. 

Assignee  of  firm  may  foreclose  mortgage 
as  against  grantee  of  mortgagor.  See  post, 
93. 

44.  Where  ome  assuming  to  act  as  tbe 
agent  of  tbe  owner  and  iholder  of  a  note 
secured  by  mortgage  made  an  aasignmeoit 
thereof,  without  authority,  and  In  violation 
of  tbe  directions  of  his  principal,  that  the 
mortgage  tbe  release  of  wbdcb  be  had  pre- 
viously sign€?d  and  aeknofwledged,  should  be 
delivered  upon  the  paynaent  of  tbe  note  and 
ma^  such  assignment  after  x>ayment  of  the 
note  at  tbe  request  of  tbe  maker  and  of  the 
assignee,  by  a  third  person,  wtho  reqnested  the 
assignment  to  be  made  Instead  of  discharg- 
ing the  mortgage,  tbe  assignee  having  due 
notice  at  and  prior  >to  tbe  assignment  of  all 
the  facts,  no  title  passed  by  such  assign- 
ment to  tbe  assigmee,  and  be  has  do  right  to 
foreclose  the  mortgage.  (DaHfomHi  "Ldan  and 
Trust  Co.  V.  Hammell,  101  Oal.  2bD0 

45.  The  payment  of  the  amount  of  the  note 
and  mortgage  operated  as  an  extinguishment 
of  the  debt,  the  payment  of  wliieh  was  pro- 
vided for  and  secured  to  tbe  assignee  by  as- 
signment of  a  Joint  note  aaid  mortgage  on 
other  land,  executed  by  tbe  maker  of  the 
note  in  question  and  'his  wife.  (Oalifomla 
Tx>an  and  Trust  Oo.  v.  Hammell,  101  Cal. 
250.) 

46.  Wherc  tbe  indorsees  of  anoteand  mort- 
gage agreed  to  pay  tbe  Indorser  an  amount 
of  Interest  due  and  umpald  upon  the  mort- 


gage, and  compound  interest  thereon,  '^ben 
tbe  same  should  be  coUected  on  the  note  tuad 
mortgage,'*  tbe  proceeds  of  sale  of  the  mort- 
gaged property,  after  payment  of  costs,  and' 
expenses  of  sale,  sbcnild  be  first  applded  to 
tbe  payment  of  such  intereet  and  compound 
Interest  to  tbe  Indorser,  in  preference  to  eaxy 
payment  to  the  indorsees.  (Haber  v.  Biown, 
101  Cal.  445.) 

47.  Tbe  tnunsfer  of  a  note  seovred  by  mont^ 
gage  carries  with  it  tbe  mortga^  secnrtty, 
without  delivery  of  iitie  mioptga^;  alHl  an- 
other person  obtaindng  possession,  under  a 
subsequent  assignment  from  the  mortgagee, 
of  the  mere  instrument  of  mortgage,  which 
purports  om  Its  face  to  be  security  for  th* 
note,  lis  bound  to  know  that  If  the  note  had 
been  assigned,  the  mortgage  is  of  no  legsl 
value.    (Adler  v.  Sargent,  109  Cal.  42.) 

48.  A  mortgage  is  a  me<relnc<ident  tothe  debt 
which  it  secures,  aod  follows  the  transfer 
of  a  note  with  the  fuU  effett  of  a  wgnlar 
assignment;  and  tbe  one  having  tbe  right 
to  the  note  has  tbe  right  to  foreclose  the 
mortgage,  aithough  tbe  mortgage  he  In  the 
possession  of  another.  (Adler  v.  Sargent,  109 
Cai.  42.) 

49.  An  assignment  of  a  mortgage  Is  not  a 
grant  of  an  estate  in  real  property,  and  does 
not  require  to  be  recorded  as  such;  and  the 
prov>lsion  for  tbe  recordation  of  an  assign- 
ment of  a  mortgage  In  section  2934  of  the 
Civil  Code  only  makes  such  record  operate 
as  notice  to  all  persons  subsequently  deriv- 
ing title  to  the  mortgage  'from  the  assignor; 
and  tbe  record  of  a  subsequent  assignment 
of  the  mortgage  to  one  to  whom  the  mort- 
gagee had  delivered  the  mortgaged  instru- 
ment, together  with  a  forged  copy  of  the 
note,  does  not  take  precedence  of  a  prior 
unrecorded  assignment  of  the  mortgage  to 
one  to  whom  the  genuine  note  was  trans- 
ferred.   (Adler  v.  Sargent,  109  Cal.  42.) 

50.  A  bank  holding  a  note  secured  by  mort- 
gage, and  an  unrecorded  assignment  of  the 
miortgage,  as  security  for  a  debt  of  tbe 
mortgagee,  tbe  latter  retaining  possession  of 
the  mortgage,  does  not  wadve  its  right  to  tb< 
mortgage  securing  the  note  by  taking  a  neif 
note  for  Its  indebtedmess,  indorsed  by  an- 
other person  tor  further  security,  and  a 
second  assignment  of  the  mortgage  by  way 
of  further  assurance,  in  connectioaai  wlt±i  an 
assignment  of  an  additional  note  and  mort- 
ga^  forged  by  tbe  mortgagee;  and  a  subse- 
quent purchaser  of  the  mortgage  from  the 
mortgagee,  who  received  tbe  (instrument  of 
mortgage  and  a  forged  copy  of  the  note  from 
the  mortgagee,  and  recorded  his  assignment 
prior  to  tbe  second  assignment  to  the  bank, 
acquires  no  rights  by  such  action  of  tbe 
bank.    (Adler  v.  Saiigent,  109  OW.  42.) 

51.  Section  720  of  tbe  Code  of  Cifvil  Proce- 
dure was  not  intended  to  proMbit  the  ordi- 
nary transaction  of  iiuttin^  up  mortgages  as 
collaterals  to  secure  asn  indebtedness,  nor  to 
limit  such  collaterals  to  mortgages  which  can 
be  foreclosed  in  the  same  action.  (Merced 
Security  Savings  Bank  v.  Oasacda,  103  Cal. 
641.) 

52.  Where  a    mortgagee    has    assumed  ft 
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debt  ot  the  mortgagor,  for  -^Moh  he  Imw 
gkv^sk  his  persoDal  i>dle  to  &  bank,  and  has 
assigned  to  ithe  bank  the  mortga^  as  collat- 
eral sectcrjtfty  for  the  paymenit  of  his  note, 
and  at  ithe  same  time  has  ezecoted  another 
note  to  the  bamk,  secured  by  a  mortgage 
upon  'land  of  his  own,  w<hdch  was  also  (in- 
tended as  coUateraJ  aecuidity  for  his  atdveo: 
note  to  the  bank,  the  bank,  after  foreclosing 
the  first  mortgage  and  credltlDg  the  proceeds 
upon  the  ftrst  note,  may  maintain  a  separate 
action  for  foreclosure  of  the  second  mart- 
gage  gi^en  'to  secure  the  principal  debt. 
(Merced  Security  Savdngs  Bank  y.  Oasacdla, 
103  Cai.  641.) 

53.  An  aictlon  to  foreclose  a  mortgage 
which  has  been  aaslgiaed  as  eoiUaffaeral  secur- 
tty  for  a  principal  debt,  is  vtol  aoif  action  for 
the  recovery  of  the  principal  debt,  but  to 
preserve  and  enforce  the  secrurl^  which  Is 
a  duty  ianposed  upom  Jtihe  credjitor  by  the  con- 
tract of  hypothecation,  and  the  prlnciipa] 
debt  need  not  be  enforced  in  such  actkm. 
<Merced  Secuirlty  Savings  Bank  v.  Casaccia, 
103  C5al.  641.) 

Lease,  mortgage  given  as  collateral  secur- 
ity.   See  post,  82. 

X.  Conveyance  of  Land  Subject  to  Mortgage. 

Parol  gift  by  mocttgagor,  effect  of.  See  Ad- 
verse Possessiom  2. 

Assignee  of  may  foreclose  mortgage  as 
against  grantee  of  mortgagor.    See  post,  d3. 

54.  An  agreement  by  the  grantee  of  a  mort- 
gagor to  pay  and  diisoh&rge  the  mortgage 
debt  upon  the  granted  premises  remders  the 
l^antee  liable  therefor  to  the  mortgagee,  and 
upon  foreclosure  of  .the  mortgage  judgment 
may  be  rendered  against  such  ga»ntee,  as 
well  as  against  tibe  mprtgiagor,  for  any  defi- 
ciency.   (Williams  v.  Naftzgar,  103  Oal.  438.) 

55.  The  liability  of  the  subsequent  grantee 
of  the  mortgaged  premises,  who  hjas  assumed 
the  payment  of  the  debt,  reerts  upon  the 
ground  that,  as  between  htoi  and  his  grant- 
or, he  becomes  primarily  liable  for  the  pay- 
ment of  the  debt  secured  by  the  mortgage, 
and  his  grantor  becomes  his  surety,  and  that, 
in  equity,  the  creditor  is  entistbed  to  the  bene- 
fit of  the  collateral  obligation  sx^uired  by 
his  debtor  against  the  grantee,  and  may 
treat  such  grantee  as  a  prindpail  debtor,  and 
hold  him  liable  for  any  deficiency  for  which 
the  mortgEugoT  may  be  liable  on  his  express 
promise.  (Tulare  County  Bank  v.  Madden, 
109  Cal.  312;  Williams  v.  Naftzger,  103  CJal. 
438.) 

56.  The  right  of  a  mortgagee  to  maintain 
an  action  and  recover  a  deficJency  judgment 
Sigainst  the  grantee  of  the  mortgaged  prem- 
ises, who  has  assumed  the  payment  of  the 
mortgage  debt,  is  based  upon  the  equitable 
rule  entitling  a  creditor  to  the  beoiefit  of  any 
obllgaitioiis  or  securities  giiven  by  hds  debtor 
to  one  who  has  become  a  surety  of  suinh 
debtor  foe  the  payment  of  the  debt.  (Hop- 
kins V.  Warner,  109  CJal.  133.) 

57.  Where  there  is  a  conflict  of  evidence  as 
to  WihettHueir  a  deed  assuming  the  payment 
i4  a  mortgage  was  accepted  by  one  of  the 
grantees,  the  finding  of  the  court  is  not  opeu 


to  review  upon  appeal.    (WllBams  v.  Naftz- 
ger,  103  Oal.  438.) 

58.  Where  a  deed  of  reconveyance  to  the 
mortgagor  by  grantees  who  have  assumed 
the  mortgage  debt  was  not  delivered  to,  off 
accepted  by,  the  mortgagor,  the  grantees  are 
not  released  from  their  obligation  to  dis- 
charge the  mortgage  debt,  amd  the  mort- 
gagee Is  entitled  to  avail  himself  of  their  ob- 
ligation for  the  purpose  of  obtadnding  satis- 
faction of  the  debt  created  by  the  mort- 
gagor.   (Willianwi  V.  Naftzger,  103  Cal.  438.) 

59.  A  grra^ntee  of  mortgaged  premises  who 
not  only  takes  the  land  subject  .to  the  mort- 
gage, but  assumes  Its  payment,  Is  liable  to 
the  mortgagee  for  any  deficiency  which  may 
remain  after  exthaustln^  his  secufrity  under 
the  mortgage;  and  where  the  gnuntf^e  ex- 
pressly €igrees  to  pay  the  amount  due  on  the 
mocrtgage,  as  a  further  consideration  for  the 
conveyance,  he  is  persooaally  Islable,  althou^ 
thexe  is  no  express  mention  in  the  a^greement 
of  the  note  secured  by  the  mortgage.  (Tu- 
lare County  Bank  v.  Madden,  109  Oal.  312.) 

60.  It  Is  nbt  necessary  tha^t  theire  should  be 
a  formal  promise  om  the  part  of  the  grantee 
to  pay  the  mortgage  debt  In  order  to  render 
him  liable  therefor,  if  his  isntemtion  to  as- 
sume the  debt  appears  from  a  oonslderajtion 
of  the  entire  instrument.  The  obligation 
may  be  ma^  orally  or  in  a  separate  Instru- 
ment; it  may  be  implied  from  the  txapsaction 
of  the  parties,  or  shown  by  the  dreuim- 
stances  under  which  the  purchase  was  made. 
(Hopkins  v.  Warner,  109  Oal.  133.) 

61.  At  the  time  of  the  conveyaoice  of  the 
mortgaged  premises  the  grantees  entered  in- 
to an  agreement  with  the  mortgagor,  where- 
by they  promised  to  hold  him  harmless 
against  aU  existing  mortgages  thereon.  The 
agreement  contained  a  provisi<m  that  such 
mortgages  were  "to  be  settled  at  such  time 
and  in  such  manner"  as  the  grantees  might 
determine,  but  that  the  mortgagor  should, 
"at  all  times,  be  held  harmless  as  to  the 
same."  Held,  that  the  agreement  showed  ain 
Imtenffon  on  the  part  of  the  grantees  to  as- 
sume the  payment  of  ithe  motntgage  debt,  aa]4« 
while  they  might  not  be  required  to  pay  It 
until  it  should  be  demanded  by  the  mort- 
gagee, yet,  by  dektying  to  settle  It  until  after 
the  commencement  of  the  action  to  foreclose 
the  mortgage,  they  lost  the  rig'M  to  further 
select  the  time  and  manner  of  its  settlement, 
aoMl  their  liability  to  pay  the  debt  became 
equal  to  that  of  the  mortgagor.  (Hopkins  v. 
Warner,  109  Gal.  133.) 

62.  By  tlie  purchase  of  the  mortgaged 
premises,  and  the  agireement  of  the  purchas- 
er to  ddschar^  the  mortgage  de*>t,  there  re- 
sults, as  between  the  moirtgagor  and  his 
grantee,  a  subatLtution  t>f  the  Uaibillty  to 
the  naorfcgagee,  by  which  the  £^nantee  be- 
comes the  principal  deibtor  to  the  mortgagee, 
and  the  liaibiiiiy  of  the  mortgagor  merely 
that  of  a  surety  for  bis  grantee.  TMs  agree- 
ment of  the  grantee  to  disehajrge  the  mort- 
gage debt  is  an  obligation  in  the  hands  of 
the  mortgagor,  which  the  mortgagee  m|iy 
enforce  for  his  own  benefit  when  he  seeks 
to  obtain  satlsfadion  of  the  mortgage  4elyt, 


310 


MORTGAG-BS,  X,  XI,  XII 


to  the  same  extent  that  it  could  be  enforced 
by  the  mortgagor.  (Hopkiius  v.  Warner,  100 
Oal.  133.) 

63.  Equity,  in  order  bo  avoid  akrculty  of 
action,  permits  the  joinder  as  defendants 
In  ithe  action  to  foreclose  the  mortgage  of  the 
mortgagor  aoid  such  grantee,  but  in  .this  state 
the  only  personal  judgment  that  can  be  ren- 
dered against  either  of  them  is  for  the  de- 
ficiency after  the  sale  of  the  mortgaged 
premjises.    (Hopkins  v.  Warner,  109  Gal.  133.) 

64.  Where  the  gwumtee,  who  is  a  necessary 
party  to  an  action  for  the  foreclosure  of  a 
mortgage,  contests  his  personal  liability  for 
a  deficiency,  he  is  liable  for  costs  in  the  ac- 
tion, when  falling  In  thait  defense.  (Tulare 
County  Bank  v.  Madden,  109  Oal.  312.) 

65.  Where  there  is  an  agreemeoift  betweeoi 
the  Tender  of  mortgaged  premises  amd  the 
vendee  that  the  mortgaged  premises  were  to 
be  conveyed  subject  to  tthe  Indebtedness 
thereon,  and  the  vendee  simply  accepted,  in 
pursuance  of  the  agreement,  a  deed  not  onfly 
made  subject  to  the  mortgage,  but  In  which 
the  grantees  expressly  assumed* and  agreed 
to  pay,  discharge,  and  aaitlsfy  the  mortgage 
in  consideration  of  the  conveyance,  the  ac- 
ceptance of  such  deed  is  no  fraud  upon  them, 
and  they  have  no  claim  for  reOdef  agaiinst 
liability  to  pay  a  judgment  for  the  deficiency. 
(Weaver  v.  McKay,  108  Gal.  546.) 

66.  Upon  an  Issue  as  'to  whether  the  ven- 
dees were  induced  to  accept  the  deed  by 
fraxid,  the  prior  written  agreemeoit  between 
the  vendor  and  vendees  is  u/ot  evidence, 
and  the  fact  that  such  agreement  ds  set  out 
dn  the  answer  as  part  of  the  charge  of  fraud, 
upon  which  issue  there  is  a  finding,  does  not 
create  a  distinct  issue  as  to  the  conti^aict, 
upon  wbich  there  should  be  a  separate  find- 
ing, nor  does  the  fact  i^at  the  genuineness 
of  the  contract  set  out  In  hsec  verlm  in  the 
answer  !is  not  denied  overcome  other  testi- 
mony upon  the  subject  of  the  alleged  fraud. 
(Weaver  v.  McKay,  108  Gal.  546.) 

67.  A  certified  copy  of  the  record  of  the 
deed  containing  a  contract  for  the  assump- 
tion of  the  mortgage  debt  is  evidence  of  the 
assumption  thei^n  set  forth;  and  even  had 
the  stipulation  to  assume  the  mortgage  debt 
been  eontaiined  in  a  separate  instrument  it 
would  have  been  entitled  to  be  recorded  un- 
der section  1158  of  the  Givil  Gode.  (Weaver 
V.  McKay,  108  Oal.  546.) 

68.  Where  a  mortgage  was  made  by  a  for- 
eign corporation  on  mining  property  situated 
in  Calif omia,  and  the  prooerty  was  subse- 
quently conveyed  to  a  C^ifornia  corponution 
which  expressly  assumed,  undertook,  and 
bound  itself  to  pay  the  mortgage  indebted- 
ness, the  domestic  corporation  is  thereby  es- 
topped to  deny  the* validity  of  the  mortgage, 
and  the  effect  of  the  recital  is  to  charge  the 
land  with  the  lien  as  effectually  as  if  the 
purchaser  bad  executed  a  mortgage  of  the 
BSime  purport.  (Alvord  v.  Spring  Valley 
Gold  Co.,  106  Oal.  547.) 

69.  Where  the  deed  recites  the  existence  of 
a  specific  bonded  indebtedness,  and  that  it  is 
subject  to  a  specific  mortgage  given  to  se- 
cure that  indebtedness,  and  contains  an  ex- 


press covenant  to  pay  fill  of  the  present  in- 
debtedness "above  specified,"  the  specific 
language  cannot  be  controlled  by  general 
language  following  by  which  the  grantee  un- 
dertakes to  perform  all  the  "lawful  obliga- 
tions" of  the  granitor,  and  the  effect  of  the 
specific  covenants  is  not  Umited  to  lawful  ob- 
ligations. (Alvopd  V.  Spring  Valley  Gold  Co.. 
106  Gal.  547.) 

XI.  Interest,   Default  in,  aoid  Maturity  of 

Debt. 

Election  of  remedies  on  default.  See  Con- 
tracts, 22. 

Default  In  payment  of  interest,  right  to 
foreclose.    See  post,  XIII,  1. 

Verbal  agrefiemen,t  as  to  taxes  no  defense 
to  demand  for  interest.    See  ante,  29. 

Agreement  for  deduction  from  interest  on 
payment  of  taxes  by  mortgagor.  See  ante. 
30. 

70.  Where  a  mortgage  provided  for  the 
ma/turity  of  the  whole  mortgage  debt  upon 
default  In  the  payment  of  interest,  the  fact 
that  the  note  thereby  secured  provides  for 
•the  "interest  payable  quarterly,  and  if  not 
80  paid  then  to  become  a  part  of  the  princi- 
pal, and  to  bear  a  like  rate  of  interest  until 
paid,"  does  not  -preclude  the  foreclosure  of 
the  mortgage,  upon  nonpayment  of  the  inter- 
est at  the  option  of  the  mortgagor,  who  alone 
has  the  right  to  dispose  of  the  initerest  due 
and  unpaid  In  the  manner  described  in  the 
note,  and  may  elect  to  proceed  on  default  to 
foreclose  the  mortgage.  (Clemens  v.  Luce, 
101  Gal.  432.) 

71.  The  mortgagor  being  guilty  of  a  breach 
of  contiuct  when  he  defaulted  in  payment 
of  interest,  the  cause  of  action  for  the  fore- 
closure of  the  mortgage  immediately  accrued 
according  to  its  terms,  and  no  demand  for 
payment  is  necessary  for  the  commencement 
of  the  action.  ((Siemens  v.  Luce,  101  Gal. 
432.) 

Rate  of  after  maturity  of  obligation.  See 
ante,  4,  5. 

XII.  Release,  Discharge,  and  Satisfaction  of; 

Waiver  of  Security. 

Discharge  of  mortgage.    See  ante,  VI. 

Satisfying  mortgage  by  mistake;  knowl- 
edge of  one  partner  is  notice.  See  Attorney 
and  Client,  27. 

Payment  of  mortgage.    See  aiute,  IX. 

Attempt  by  guardian  to  satisfy  mortgage 
due  by  him  to  ward,  effect  of.  See  Guard- 
ian and  Ward,  22. 

Party  paying,  right  of  to  subrogation.  See 
Subrogation,  3. 

CancellaJtion  of.  See  Cancellation  of  In- 
struments, 1. 

New  mortgage  in  place  of  old,  effect  of.  See 
Homesteads,  21. 

Bar  of,  acknowledgment,  what  amounts  to. 
See  Statute  of  Limitations,  87. 

72.  Where  the  prior  mortgagee,  by  mis- 
take, satisfied  his  mortgage  in  full,  without 
reading  the  satisfaction,  this  was  negligence 
on  his  part,  and,  if  he  and  a  subsequent 
mortgagee  were  both  innocent  parties,  the 
loss  resulting  from  the  negligence  of  the  prior 
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mortgiairor  ahoold  fall  upon  him.    (Wltten- 
broek  v.  Parker,  102  CVal.  93.) 

73.  A  mortgagee  seeking  tx)  enforce  a  mort- 
gwge  vrMch  was  satljEifled  by  mistake,  agfilnfit 
a  subsequeirt  mortgage  recorded  after  record 
of  the  fi»;ti6faction.  mxist  allege  aoid  prove 
actual  notice  of  his  mortgage  lien  to  the 
subsequent  mortgagee.  (Wlttenbrock  v. 
Parker,  102  Oal.  93.) 

74.  Whei*  -twotenants  In  common  have  exe- 
cuted a  moittgiage  tx)  secure  the  purchase 
money  of  the  land  owned  by  them  as  ooten- 
ants,  and  one  of  them,  being  unable  to  pay 
bis  ghaire  of  the  mortgage,  has  conveyed 
hie  IfDterest  dn  the  land  to  ihls  cotenaut,  in 
consideration  ithAit  the  latter  shall  pay  the 
fuU  amount  remalndng  due  on  the  mortgage, 
and  the  motrtgage  is  afterward  satisfied  of 
record  upon  such  payment,  vrlthout  knowl- 
edge on  the  part  of  the  person  maJdng  the 
payment  that  his  grantor  had  previously 
made  a  deed  of  trufrt:  of  his  half  of  the  land, 
tihe  person  paying  the  mortgage  may  main- 
tain an  action  to  revive  it,  and  to  be  subro- 
gated to  the  rights  of  the  assignee  of  the 
mortgage  as  against  the  holder  of  the  deed 
of  trust.  (Shaffer  v.  McCloskey,  101  Cal. 
576.) 

75.  It  is  not  neceasary  that  the  one^baAf  of 
the  land  be  reconveyed  to  the  cotenant  who 
granted  it  where  the  decree  for  equdtable  re- 
lief is  based  upon  the  theory  thait  the  mort- 
gage Is  revived,  and  the  one-haif  interest 
in  the  land  considered  as  belonging  to  rbhe 
cotenant  by  whom  It  has  been  conveyed  to 
the  plahxtiff,  and  his  undidvided  half  decreed 
to  be  fK)ld  to  satisfy  one-4ialf  of  the  mortgage 
detot.    (Shaffer  v.  McCJloskey,  101  Oal.  676.) 

76.  A  subsequent  lienholder  who  has  not 
acquired  his  lien  after  a  prior  mortgage  has 
been  marked  satisfied,  and  bas  not  been  led 
by  a  clear  .record  to  invest  money  on  the 
land,  but  who  took  the  encumbramce  while 
the  mortgage  was  in  full  legal  existence, 
recopded  and  unsatJsfled,  and  with  perfect 
understanding  that  it  was  a  vaUd  lien,  will 
not  be  permitted  in  equity  to  take  advantage 
of  an  inadvertence  or  mistake  in  the  satis- 
faction of  the  mortgage.  (ShJaJffer  v.  Mc- 
Closkey,  101  Cad.  576.) 

77.  Where  it  is  not  declared  in  the  con- 
tract that  time  shall  be  of  the  essence, 
and  there  is  no  limitation  of  time  vrithdn 
which  a  contract  for  the  release  of  a  mont- 
gage.  given  as  coHateral  security,  must  be 
performed,  and  no  provision  that  it  should 
become  an  Independent  charge  upon  the 
laikd  mortgaged,  Lf  the  land  secured  to  be 
sold  at  a  certadn  price  was  not  sold  within 
a  limited  period,  a  time  fixed  in  the  contract 
for  the  iiale  of  the  land  is  not  of  the  es- 
sence of  the  contract  to  release  (the  mort- 
gage.   (Beverly  v.  Blackwood,  102  Oal.  83.) 

78.  In  an  action  brought  to  recover  dam- 
ages tor  the  refusal  of  a  mortigagor  to  exe- 
cute a  satisfaction  of  the  mortis^ige,  and  also 
to  recover  the  statutory  pacialty  of  one  hun- 
dred dollars  allowed  for  such  refusal,  where 
the  answer  put  In  issue  plaintiff's  title  to  tbe 
mortgaged  land,  and  the  plaintiff  waived  all 
claim  for  damages  except  for  the  statutory 


penalty,  a  motion  for  nonsuit  on  the  ground 
that  the  court  had  no  juTlsdiction  to  enforce 
the  statutory  penalty  to  a  sum  less  thajn* 
three  hundred  dollars,  is  properly  overruled, 
and  a  judgment  for  the  statutory  penalty  will 
be  afllrmed,  the  superior  court  having  orig- 
inal lurlsdlctlon  to  enforce  the  penalty  to  an* 
action  In  which  the  plaintiff's  title  to  the 
land  is  denied.  (Randolph  v.  Kraemer,  106^ 
Oai.  100.) 

79.  An  agreemenrt:  to  take  up  a  mortgage, 
provided  the  party  holding  the  same  will  ac- 
cept his  money,  must  be  cpnstrued  as  an 
agreement  to  pay  the  mortgagee  all  that  he 
Is  entitled  to  receive,  although  the  mortgage 
is  not  due.  and  the  mortgagee  insists  upon 
receiving  tbe  full  amount  of  princiipal  and 
interest,  which  would  be  due  at  maturity 
of  the  mortgage.  (Beverly  v.  Blackwood, 
102  Oal.  83.) 

80.  When  property  of  any  kind  Is  mort- 
gaged or  pledged  by  the  owner  to  answer  for 
tbe  default  or  miscarriage  of  another  person, 
such  property  occupies  the  position  of  a  sur- 
ety or  gruarantor,  and  anythdng  wthich  will 
dlsobarge  an  individual  surety  or  guarantor 
who  Is  personally  liable  will,  under  similar 
circumstances,  discharge  such  property, 
and  the  mortgaged  property  is  exonerated 
from  aH  liability  as  surety  if.  after  the  exe- 
cution of  the  mortgage,  the  principal  contraict 
between  the  debtor  and  creditor  is  altered 
in  any  materlial  particular  without  the  con- 
sent of  the  mortgagor.  (Piarke  &  Lacy  0>.  v. 
White  River  Lumber  Oo.,  110  Oal.  658.) 

81.  Where  the  mortgage,  to  adddtlon  to  be- 
ing given  as  security  for  a  lease,  is  also 
given  to  secure  the  payment  of  a  promissory 
note  which  is  distinct  firom  the  lease  or  con- 
ditional sale,  and  which  has  not  been  al- 
tered in  any  respect,  the  mortgage  should  be 
foreclosed  therefor,  though  dischairged  as  to 
the  lease  by  the  change  of  its  terms.  (Parke 
&  Lacy  Oo.  v.  White  River  Lumber  Oo.,  110 
Oal.  658.) 

82.  When  a  mortgagee  by  his  own  act  or 
negligence  deprives  Mmself  of  the  right  to 
foreclose  the  mortgage,  >he  at  the  same  time 
deprives  himself  of  the  right  to  an  action 
ux>on  the  note,  and  he  cannot,  without  the 
consent  of  the  mortgagor,  release  the  mort- 
gage, or  waive  the  security,  for  the  purpose 
of  bringing  an  action  upon  the  note.  (Hiber- 
nia  Savings  etc.  Soc.  v.  Thornton,  109  Oal. 
427.) 

XIII.  Foreclosure  of. 

1.  Maturity  of  Oause  of  Action;  Demand. 

Right  to  ibring  suit  to  foreclose  on  de- 
fault In  payment  of  Interest    See  ante,  XI. 

Threat  to  foreclose  as  duress.  See  Duress, 
2. 

Failure  to  present  mortgage  against  es- 
tate, suit  on  note  alone.  See  Homesteads, 
20. 

Presentation  of  against  estate.  See  IQs- 
tates  of  Deceased  Persons,  II,  2,  a. 

83.  Where  a  mortgage  Is  given  expressly 
to  secure  'the  payment  of  the  principal  ^um 
of  a  note  five  years  after  its  maturity,  with 
interest  at  the  specified  rate,  acoordtog  to 
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tdie  terms  and  conditioufl  of  a  promiaaory 
note  wMcb  mcLkes  the  iDftereBt  payable  an- 
nually, and  if  not  so  paid,  to  dniw  intea^eet 
the  same  as  the  porincipel,  bat  ooatainfi  no 
proyisioo  fior  the  eoUeetioin  of  the  note,  oar 
for  the  foreclosure  of  the  montgage  before 
the  maturity  of  the  note,  the  mortgagee  has 
no  right  to  foreclose  unttli  ^ts  maturity,  and 
a  demui^rer  to  a  <:oQaf)taiint  in  an  action 
brought  before  "the  maturity  of  the  note  to 
properly  sustained.  (Vafli  Loo  v.  Yaji  Aken, 
104  Gal.  269.) 

84.  In  an  action  to  foreeloae  a  mortgage 
given  to  secure  the  payment  of  a  note,  where 
it  a/ppears  that  the  original  period  f<Nr  the 
maturity  of  the  note  was  past  at  the  time  of 
the  commencement  of  tbe  actAon,  the  fact 
that  the  note  piroyides  that,  ff  it  is  not  paid 
at  maturity,  it  Is  renewed  fnom  year  to  year, 
at  the  option'  of  the  holder,  until  paid,  and 
that,  during  such  year,  the  maker  shall  not 
hare  the  Tight  to  pay  the  same,  does  oot 
create  a  presumption  itdiat  the  note  was  re- 
newed, in  the  exercise  of  the  option,  in  the 
a:bseDce  of  evldeaice  tending  to  prore  K:  aod 
the  burden  Is  upon  the  makeor  to  shofw  afBfl?m- 
atirely  that  the  bolder,  iln  the  exercise  of  the 
option  given  him,  renewed  the  Oiote,  aAd 
thereby  extended  the  time  of  paynient  to  a 
day  later  than  that  on  which  the  actloin  was 
commenced.  (Oaliifomia  State  Bank  ▼.  Web- 
ber. 110  Cal.  588.) 

Demand  is  not  necessary  befoi«  suit  to 
foreclose.    See  ante,  71. 

2.  Rule  that  there  can  be  but  One  Cause  of 

AoMon. 

86.  Section  726  of  the  Code  of  Civil  Pro- 
cedure, which  provides  'that  there  can  be  but 
one  action  for  the  recovery  of  any  debt  se- 
cured by  mortgage  upon  real  estate,  is  a 
limitation  upon  the  rltrbts  which  usually 
pertain  to  property,  and  the  reetrictlon  will 
not  be  carried  beyond  the  obvious  import 
of  the  language  used.  (Merced  Security  Sav- 
ings Bank  v.  Casaccia,  103  Cal.  641.) 

86.  The  obvious  purpose  of  section  726  of 
the  Code  of  Civil  Procedure  is  to  cocnpel 
one  who  has  taken  a  special  Uen  to  secure 
his  debt  to  exhaaist  his  security  before  bav- 
in j?  recouTse  to  the  general  assets  of  the 
debtor;  and  when  h£  bas  done  this,  or  when 
without  his  fault  tthe  security  has  been  lost, 
the  policy  of  the  law  does  not  prohibit  a  per- 
sonal action.  (Merced  Security  Savings 
Bank  v.  Casaccia,  103  Oal.  641.) 

87.  The  provisSon  of  section  726  of  the 
Code  of  Civil  Procedure,  that  there  can  be 
but  one  action  for  the  recovery  of  a  debt  se- 
cured by  mortgage  refers  to  actions  brought 
In  the  courts  of  OaJif omila  for  the  purpose  of 
foreclosing  mortgages  upon  property  situated 
in  the  state  of  OEillforala,  and  does  not  pre- 
clude an  action  to  (recover  a  debt  against  a 
resident  of  this  state,  although  the  debt  is 
secured  by  a  mortgage  upon  property  situ- 
ated In  another  state.  (Felton  v.  West,  102 
Cal.  266.) 

88.  Where  a  mortgage  has  been  foreclosed 
M  another  state  where  the  mortgaged  prop- 
erty is  situated,  and  the  proceeds  of  the  mort- 


gaired  property  had  been  credited  upoa  the 
note,  without  any  Judgment  for  a  d^cieney, 
service  having  been  had  In  the  foreclosure  suit 
by  publication  only,  the  creditor  may  bring  an 
action  in  this  state  upon  the  note  for  the 
balance  due  thereon;  and  such  compuLsoi^ 
foreclosure  in  another  state  cannot  resuK  in 
a  wadver  of  any  right  upon  bis  part  to  taring 
such  personal  action  against  the  maker  of 
the  note  residing  in  this  state.  (Felton  v. 
West,  102  Cal.  266.) 

3.  Venue  in;  Service  of  Summons  by  Publi- 
cation. 

Description  in  Judgment  does  not  eetop 
one  from  sbowing  suit  brought  In  wrong 
county.    See  post,  103. 

88.  Under  section  5  of  arttcte  VI  of  tbe  con- 
stitution an  action  for  tthe  forecloeure  of  a 
mortgage  of  lands  must  be  commtnced  in 
the  county  in  which  tbe  mortgaged  premises, 
ot  some  part  thereof,  are  situated,  ajkd,  it 
commenced  tn  another  county,  the  judgment 
rendered  therein  is  without  Jurisdiction  and 
void.    (RogeRB  V.  Oudy,  104  CaL  286.) 

00.  The  foreclosure  of  a  mortgage  Is  in  its 
nature  a  proceeding  in  rem  against  the  mort- 
gaged property,  and  in  such  a  proceeding 
personal  service  of  eummons  within  tbe  state 
Is  not  necessary  to  tibe  jtirisdletion,  but 
summons  may  be  served  on  a  non- 
resident by  pubUcatlon,  la  pnzvuance  of 
an  order  in  court  based  upon  an  affl- 
ia/vi«t,  and  when  publication  is  ordered,  the 
personal  service  of  a  copy  of  the  summons 
and  complaint  out  of  the  state  is  equtyalent 
to  publication.  (La  Fetm  v.  Gleason,  101 
Cal  246.) 

4.  Parties;  Intervention. 

Plaintiff  suing  on  is  the  real  party  in  Inter- 
est, when.    See  Pardea. 

Grantee  of  mortgagor  is  necessary  pejrty  to 
foreclosure.   See  ante,  64. 

91.  Parties  holding  a  title  not  subject  to 
the  mortgage  should  not  be  joined  in  a  suit 
for  foreclosure  of  the  mort^gage,  and  have  no 
right  to  intervene  in  such  action.  (Hoppe  v. 
Fountain,  104  Oal.  94.) 

92.  Where  no  admindstrntipon  has  been  had 
upon  the  estate  of  the  deceased  wife,  and  the 
property  mortgaged  wa«  community  prop- 
erty, a  complaint  making  all  of  the  hdrs  at 
law  of  both  husband  and  wife  parties  de- 
fendant Is  not  defective  upon  i&e  ground 
that  the  personal  representative  of  the  de- 
ceased wif>e  was  not  mad<^  a  defendant. 
(Bank  of  Sulsun  v.  Stark,  106  Cal.  202.) 

93.  A  mortgage  made  to  a  partnership  un- 
der its  firm  name,  where  the  names  of  two 
of  the  partners  appear  in  the  firm  name, 
may  be  foreclosed  by  the  assignee  of  the  firm 
as  against  a  grantee  of  the  mortgagor  for 
value.  (Woodward  v.  BicAdam,  101  Cftl. 
438.) 

94.  In  an  action  to  foreclose  a  mortgage 
made  a  widow  upon  her  interest,  the  title  of 
the  minor  children  Is  in  no  respect  subject  to 
the  mortgage,  and  a  demurrer  to  a  complaint 
in  Intervention  by  them.  In  an  action  to  fore- 
close the  mortgage.  Is  properly  sustained. 
(Hoppe  V.  Fountain,  104  Oal.  94.) 
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5«  Pleadings;  Blvidence. 

Oofuplalnt  oik  need  !not  aver  p<reseiii»ttan 
agaioist  ecrtate.  See  Estates  of  Deceased  Pei> 
sodis,  32. 

Gcymplalirt  od,  sufflciency  of  sfltegatkm  of 
prosentatioiL  See  Bsliates  of  Deceased  Per- 
sons, 29. 

Answer  by  suitNieQueikt  martga^pee,  wiben  a 
croes-coinnMal  rot.    See  Oross^GoiDiplai'at,  1. 

Defense  that  property  morteraged  is  boone- 
atead.    See  poet,  l-OB. 

d5.  Wbere  <tbe  oooiplahit  fit  aa  acHten  to 
foreclose  a  mortgiage  «7evB  that  (the  defeaiA- 
ant,  on  a  certain  day,  *^ezectibed  to  the  plain- 
tiff a  certain  pnmlseory  notte»  and  also  a  oeiN 
tain  mortfca^eto  seenretbe  same,  tbat  a  cooy 
of  said  ikote  is  set  out  In  said  mortgage,  and 
said  mortgage  is  hereto  attaobed  aaod  marked 
'Exhibit  B,' "  Is  not  insfafflcienFt  for  wA  ex- 
preesly  maldng  'the  exhibit  a  paort  of  the  com- 
plaint,  but  the  exhibit  attached  to  tbe  com- 
plaint forms  a  part  of  it,  and  must  be  so 
treated,  as  agadnst  a  general  demurrer.  ("Sav- 
ings  Baak  o<  San  Dieg»  Getnnty  t.  Burib,  104 
Cal.  473.) 

96.  W'bere  the  note  and  miortga^ee  sued 
upon  weire  execrated  In  fayor  of  the  plaindtt, 
an  answer  denying  that  plaintiff  was  the 
owner  amd  bolder  of  tbe  mortgages  raises  iio 
issue,  and  a  judgment  ivpon  the  pteajdtogs 
in  favor  of  the  plaintiff  ia  pioperly  ordered. 
(Clemens  v.  Luce,  101  Cad.  432.) 

97.  Wbere  a  coinH)Saint  la  a  foi;«eek>sure 
suit  alleges  that  the  detfeodants  dtd  ''execute 
under  their  hainds  and  seals  and  deliTer"  the 
mortgage,  an  auswer  oif  one  of  the  deifieoud- 
ants  denying  tibat  she  executed  the  mort- 
gage referred  to  is  sufl^eot  to  put  in  tasue 
tbe  fact  Oif  the  delivery  and  every  other  fact 
necessary  to  its  execution,  aOtbough  these  is 
no  specific  denial  of  the  delivery  alleged.  (Le 
Mesnager  v.  HamlltOQ»  101  Gal.  532.) 

98.  In  an  aeticm  tott  tibe  f oreclosxire  of  a 
mortgage  executed  tbefove  the  deHrvery  of  a 
deed  to  the  mortgagor,  where  the  effect  of 
an  original  answer  and  cross-complaint  of  a 
defendant  claiming  under  a  miortgage  for 
puFcbase  money,  as  construed  uipon  a  for- 
mer appeal,  was  to  deny  that  the  deed  to  (febe 
plaintiff  haid  been  delivered  when  the  mv»t- 
gage  for  the  purchase  money  w«s  executed, 
amd  it  was  held  upon  tbe  former  appeal  that 
sueh  nondelivery  miade  tbe  moittgage  for 
tbe  purcbase  money  prior  to  tbe  plaintiff's 
mortgage,  an  amended  an0wer  upon  a  sec- 
ond tilaJ,  which  expressly  denies  that  the 
deed  was  deliyered  at  the  time  of  the  execu- 
tion of  the  mointgage  for  the  poiobaae  money, 
oannot  be  stricken  out  as  inoonsiflteiit  with 
tbe  original  answer  and  oross-eomiplaiiiit. 
(GouM  V.  Adams,  108  <Cal.  366.) 

99.  In  an  action  to  foreclose  a  mortgage 
securing  a  note,  tbe  breaeb  of  tbe  contivbct 
to  pay  tbe  note  Is  of  the  essence  of  the  cause 
of  action,  and  must  be  alleged;  and  a  failure 
to  aver  nonpayment  of  the  note  is  fatal  to 
iftke  complaint  upon  appeal,  adthougih  do  de- 
murrer was  inten>oaed,  and  the  Judgment 
went  by  defHult.  (Ryan  v.  Holllday,  110 
OrI.  395.) 

100.  Where  a  complaint  for  the  foreclosure 


of  a  mortgage  shows  with  reaaooat^e  cec- 
taiatty  that,  sit  the  time  tbe  mortgage  was 
given,  tiie  debt  recited  was  already  due  and 
unpaid,  an  objection  to  'the  complfllnt  that  it 
does  not  allege  nonpayment  of  the  sum  de- 
manded is  not  tenable.  (Chaftee  v.  Browne, 
109  Cal.  2U.) 

101.  An  a/vennenrt;  in  a  comptalnt  Ho  fore- 
close a  mortgage  that  the  defendant  had. 
or  claimed  to  have,  some  interest  In  tbe 
mortgaged  property,  which  was  subject  and 
subsequent  to  tbe  lien  of  tbe  pSalotUTs  mort^ 
gage,  la  sufficient  to  cast  tbe  bueden  upoa  itdie 
defendant  to  set  up  and  stMynr  wihat  tmtereat 
he  has.  (Sen  Franciaso  Breweries  v. 
Scburtz,  104  Cal.  420k) 

102.  In  an  action  to  foreclose  a  mortgage, 
whei«  the  defendants  pleaded  fiwnd  in  its 
pfocuremant,  by  reeaon  of  false  repreeenta- 
tioas  of  the  pMntlff  to  tbe  effect  that  cer- 
tain mlnliig  property  convejied  by  d^end- 
ants  to  plaintiff  in  tnut  waa  vested  eA>so*- 
lutely  In  tbe  plaintiff,  and  that  be  could  not 
be  legally  compelled  to  recoiwey  it  and  al- 
leged /that  defendants,  relying  upon  tlbese 
representations,  wMch  they  betteved  to  be 
true,  executed  withowt  consideration  the 
note  aa¥l  mortgage  upon  wMoh  the  ajctlon 
was  brougiht,  proof  that  subsequent  to  the 
alleged  fraud  the  plalatiff  moA  defendants, 
by  the  advice  of  their  attorneys,  Ceiirly  com- 
promised and  settled  all  miatteie  and  dis- 
putea  between  them,  and  that  the  note  amd 
mortgage  sued  upon  were  given  In  pursu- 
ance of  tbia  compromise  agreement  is  suffi- 
cient to  sustain  a  decision  and  Judgment 
foreclosing  the  moortgage.  (Badgalupi  v. 
Oadamartool,  101  CaA.  671.) 

Parol  evidence  to  show  wihat  property  cov- 
ered by.    See  ante,  26. 

6.  Decrees  in;  Herein   of   Deflciency  Judg- 
ment. 

Judgment  on  suit  to  foreclose  mortgage  on 
hocneatead  by  husband  alone.  See  Home- 
steads, 27. 

GSnaiantor  of  deOelency,  dlscibaarge  of  by 
deiay  in  foreclosure.    See  Guaranty,  1. 

Mistake  in  decree,  correctinig  by  amend- 
ment.   See  post,  121. 

Judgment  is  void  where  atxit  oommeniced 
in  w!rong  county.    See  ante,  XIII,  3. 

108.  A  Judgment  foreclostng  a  mortgage 
of  laoids  which  particularly  describes  tbe 
mortgaged  premises  by  referenice  to  the  sec- 
tion, township,  and  range  of  !tihe  go^vemment 
survey,  and  which  further  emroneously  re- 
cites that  stieb  lands  are  situalted  tn  tbe 
coimty  in  which  the  foreclosure  aiction  was 
brougbt,  does  not  estop  the  Judgment  debt- 
or from  assecting  that  tbe  mortgaged  prem- 
ises are  situated  in  another  county.  Bind  that 
the  court  was  vrithout  Joiisdlctfton  to  render 
such  Judgment.  (Uogers  v.  Cady,  104  Oal. 
288.) 

1()4.  Where  the  description  of  mortgaged 
premises  in  tbe  complailnt  of  forecilosuTe  de- 
scribes the  property  as  "the  south  quarter 
of  the  east  halt  of  the  north  hailf  of  the 
northeast  quarter  of  section  18"  of  a  certain 
township  and  range,  "containing  ten  ajc^^es 
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of  land,"  and  "alao  the  six  acres  of  laiod  liav- 
Ing  the  same  length  east  and  west,  beln^  of 
untfann  iiv^idth  noith  and  south,  and  lying 
Immediately  south  of  and  adjoining  the  flrot 
above-described  parcel,"  the  whole  parcel 
being  ''eighty  rods  tn  length  from  east  to 
west,  and  thirty-two  rods  in  wiidth  from 
north  to  south,"  and  the  desciriptlOQi  In  the 
decree  describes  It  as  'Mihe  south  ten  acres 
of  the  niortheast  quarter  of  the  northeast 
quarter,  and  the  nortoh  six  acres  of  the 
southeast  quarter  of  the  northeast  quarter 
of  section  18,"  of  the  same  township  anid 
range  stated  in  the  oamplalnt— the  two  de- 
scriptions describe  exactly  the  same  piece 
of  land,  and  the  desorlptlon  in  the  decree  is 
not  void  for  uncertainty.  (McOartney  v. 
Deimison,  101  Cai.  252.) 

105.  In  construing  judgment  In  foreclo- 
sure, the  erroneous  recital  as  to  the  ooonly 
in  which  lihe  lands  are  situated  must  yle^d 
to  the  particular  description  with  lef  erence 
to  the  government  survey.  (Rogefrs  v.  Cady, 
104  Oal.  288.) 

106.  In  an  action  to  foreclose  a  mortgage 
made  by  the  widow  upon  her  Interest,  she 
has  a  right  to  set  up  in  her  answer  the  man- 
ner !n  whtoh  her  title  had  been  derived,  and 
to  show  that  the  premises  haive  been  set 
apart  as  a  homestead,  and  that  their  home- 
stead quality  had  not  yet  ceajsed,  for  the 
purpose  of  Informing  the  court  of  the  ex- 
tent of  her  interest  and  natune  of  the  estate 
which  she  had  moartgaged;  and  upon  these 
flacts  being  brought  ix>  the  attention  of  tihe 
court.  Its  decree  must  be  adapited  to  the 
nights  of  the  respective  parties  to  the  action, 
BO  as  to  llmH  the  right  of  the  puiichaser  to 
en)te(r  upon  the  premises  as  a  cotenant,  after 
the  deteormlnatlon  of  the  homestead.  (Hoppe 
V.  Fountain,  104  Cal.  94.) 

107.  Where  a  mortgagor  had  sold  and  con- 
veyed the  mortgaged  pceooolses  to  ithlrd  par- 
ties, who  assumed  anid  agreed  to  pay  the 
mortgage  debt,  but  failed  to  do  so,  an  agree- 
ment of  the  mortgagee  not  to  take  any  de- 
ficiency judgment  agiainst  the  mortgagor,  in 
an  action  to  foreclose  the  mortgage,  is  with- 
out consideration,  and  the  mortgagor,  aifter 
hartD^  miade  default  in  the  foreclosure  suit, 
upon  the  faith  of  siTc(h  agreemenrti,  but  with- 
out h)avin(g  any  legail  defense,  cannot  enjoin 
the  enf<Hrcenienit  of  a  deficiency  judgment 
docketed  against  hfim  In  violation  of  the 
agneement.    (Helm  v.  Butin,  109  Oal.  500.) 

108.  A  compladnt  by  the  mortgagor  to  en- 
join the  deficiency  judgment,  which  does  not 
shotw  that  his  position  was  changed  for  the 
worse,  or  that  the  property  was  worth  more 
than  it  was  sold  for,  or  that  he  would  ha/ve 
been  willing  to  bid  more  for  4t  at  the  sale, 
or  that  any  one  wionld  have  done  so,  does 
not  show  any  faxrte  estopping  the  defend- 
ant from  ailegiDg  or  relying  upon  a  want  of 
couGMderatlon  of  the  agreement  not  to  enter 
a  deficiency  judgment;  but  such  complaint 
Is  fataHy  defective,  and  does  not  admit 
proof  of  facts  sufficient  to  warrant  a  judg- 
ment.   (Helm  V.  Butlns  109  Oal.  500.) 

Deficiency,  liability  of  ve<ndee  of  land  sold 
subject  to  mortgage  for.   fiee  ante,  X. 


EMdenoe  to  sufilclent  to  sustain  decree 
foreclosing  mortgage  claimed  to  be  given 
through  fraud,  when.    See  ante,  102. 

7.  OostB,  end  Attorneys'  Fees;  AOowooices. 

Grantee  of  mortgagor  to  liable  for  costs^ 
when.    See  ante,  64. 

109.  The  action  of  the  derk  tn  Inserting  in 
a  decree  of  foreclosure  the  amount  of  costs 
as  claimed  by  pladntiff,  before  the  same  had 
been  taxed  or  ascertained,  to  a  mere  clerical 
misprision,  not  affecting  the  validity  of  the 
decree  in  other  respects,  nor  iuvalidatdng 
the  order  of  sale  Issued. thereon,  nor  affect- 
ing the  vcJidiity  of  the  sale  thereunder. 
(Janes  v.  Bulfard,  107  OaH.  130.) 

110.  The  decree  and  order  of  sale,  beiu^ 
merely  erroneous  In  the  Insertion  of  costs 
l)efore  taxation,  aire  amendable  In  that  re- 
gard, and  the  subsequent  action  of  the  court 
in  taxing  the  costs  is.  in  effect,  such  an 
amendment,  and  cures  the  error,  and,  wibere 
the  property  is  sold  under  the  decree  as 
modified  by  the  taxation  of  costs,  and  only 
the  costs  taxed  are  coUected,  there  is  no 
prejudicial  error.  (Janes  v.  Builard,  107  OaL 
180.) 

111.  Where  the  mortgage  merely  provides 
security  for  the  payment  of  the  principal 
and  lulterest  specified  in  the  note,  and  does 
not  provide  for  secnuhig  the  payment  of  any 
attomey^s  fee,  such  fee  cannot  be  made  a 
lien  upon  the  land  or  be  provided  for  in  the 
decree  of  foreclosure.  (Olemens  v.  Duce,  101 
Oal.  482.) 

112.  Where  the  note  secured  by  the  mort- 
gage provides  for  the  payment  of  attorney's 
fees  not  provided  for  in  the  mortgage,  and 
does  not  provide  In  terms  for  the  right  to 
bring  an  action  before  its  maturity,  tlvat 
right  being  created  by  tlie  mortgage  alone 
and  Umlted  to  a  foreclosure  of  the  mortgage, 
the  holder  cannot  recover  judgment  for  the 
attorney's  fees  provided  for  in  the  note 
without  giving  notice  of  'his  option  to  dami 
the  whole  amount  to  be  due  before  bringing 
suit.    (Olemens  v.  Luce,  101  Oal.  432.) 

Allowance  of  attorney's  fees,  on  foreclo- 
sure.   See  ante,  V. 

118.  In  an  action  to  foreclose  a  mortgage, 
it  is  proper  to  allow  items  of  expenditures 
for  taxes  and  Insurance  on  the  mortgaged 
property,  paid  out  by  the  mortgagor  under 
authority  given  in  the  mortgage,  and  w^ien 
such  payments  were  made  for  the  protection 
of  the  property  subsequent  to  the  presenta- 
tion of  the  mortgage  claim  to  the  executor 
of  the  deceased  mort:gagor,  they  aape  prop- 
erly allowed  on  foreclosure  without  demand 
or  presentation  of  a  ctolhn  theretor.  (Hum- 
l>oldt  Sav.  &  Loan  Soc.  v.  Bumbom,  111  Oal. 
348.) 

o.  Sale. 

a.  Time  of  and  Delay  In;  Notice  of;  Sale 
through  Oommdssloner. 

114.  Where  a  trust  mortgage  to  secure 
iMJOdholders  to  foreclosed  by  the  trustees, 
and  there  to  no  provtoion  in  the  decree  for 
delaying  the  saile  of  the  mortigaged  property^ 
it  to  the  duty  of  the  trustees  to  proceed  wSth- 
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out  unreafioinabile  delay  to  thave  the  decree 
executed,  and  upoa  their  failure  to  do  so, 
It  le  the  duty  oif  the  court,  upon  the  appU- 
oa^tion  of  a  defendant  who  is  a  large  bond- 
holder and  the  owner  of  the  mortgaged 
property,  and  Interested  In  the  execution  of 
the  decree,  to  direct  thait  its  execution  be 
proceeded  with.  (Thomas  v.  San  Diego  Col- 
lege Co.,  Ill  Cal.  358.) 

115.  Trustees  vrho  foreclose  a  mortgage 
for  the  benefit  of  bondholders  have  no  per- 
sonal Interest  in  prosecuting  the  suit  or  in 
enforcing  the  decree,  and  are  only  instru- 
meots  In  the  hands  of  the  court,  after  bring- 
ing themselves  within  its  Jurisdiction,  for 
the  enforcement  of  the  trust,  and  aie  pecu- 
liarly within  the  power  and  control  of  the 
court.  (Thomas  v.  San  Diego  OoUege  Oo., 
Ill  Cal.  358.) 

116.  Where  the  condition  of  the  cDunitry 
affecting  the  value  of  the  mortgaged  proper- 
ty was  well  bnJown,  and  ample  time  has 
elapsed  Sifter  the  decree  was  entered  to  con- 
summate any  conubina/tion  of  stoakholders 
to  enhance  bJds  upon  the  property,  if  such 
cooBamma^on  were  practicatyle,  the  uuceav 
taimty  of  any  €raeh  combination  or  agiee- 
ment  being  effected  is  too  great  to  justify  flur- 
ther  delay  in  enforcing  the  decree  of  sale. 
(Thomas  v.  San  Diego  College  Co.,  Ill  Cal. 
358.) 

117.  Whether  the  eouqrt  erred  In  granting 
an  ex  'parte  order,  without  notice  to  the 
feruBtees,  or  without  their  cxuaaefnit,  for  the 
enforcement  of  the  decree,  ux>on  application 
of  a.  boDfdiholder  who  is  owner  of  the  mort- 
gaged premises,  is  not  material,  where  the 
trustees  are  heard  uxM>n  a  motion  to  recall 
the  cnrder  or  to  stay  its  execution;  and  if  the 
latter  motion  Js  properly  denied  they  are  not 
prejudl^ced  by  the  fl-rst  order.  (Thomas  v. 
San  Diego  College  Co.,  Ill  Oal.  858.) 

118.  Where  a  sale  under  a  decree  ol  fore- 
closure iis  had,  pending  an  ex  parte  mxxtion 
for  ftB  postponement,  the  remedy  of  a  painty 
aggrieved  is  to  have  the  sale  set  aside,  and 
not  by  appeal  from  the  order  refusing  to 
postpone  it.  (Merzbadh  v.  EfaJdley,  109  Gal. 
614.) 

119.  Under  secUone  692  and  693  of  the 
Code  of  Qlvil  Procedure,  lit  is  the  dnty  cuid 
right  of  the  «heriff  to  publish  the  notice  of 
sale  under  execution  fcMieclosnrre  decree,  and 
he  alone  has  the  power  to  determine  and  ee- 
lect  the  plaees  and  newspapers  In  which  to 
publ]»h  the  req>uired  iMtice,  and  the  attor- 
neys for  the  party  enforcing  the  decree  faiaTe 
no  xight  to  contract  for  the  publi<cation  of 
the  notice  in  a  particular  newspaper,  or  to 
direct  the  sheriff  to  make  such  publication. 
(Northern  OountleB  Investment  Trust  (Lim- 
ited) y.  •Cadman,  101  Cal.  200.) 

120.  The  court  ihfus  jurisdiction  in  an  sic- 
tlon  to  foreclose  a  mortgage  to  cnder  a  sale 
of  the  miortgaged  property  by  a  commis- 
sioner, although  the  prayer  of  the  complaint 
folk>w8  the  usual  form  and  asks  for  a  sale 
of  the  mortgaged  property  by  the  sheriff, 
the  essence  of  the  prayer  being  only  for  a 
Judicial  sale.  (McDermot  v.  Bairton,  106  Cal. 
194.) 


121.  The  fact  that  the  decree  as  entered  by 
the  court  ordered  the  enoumibered  property 
CO  be  sold  by  the  sheriff,  while  an  order 
made  and  entered  on  the  same  day  appoint- 
ed a  commissioner  to  discharge  the  same 
duty.  Is  an  oversight  of  the  court,  not  calling 
for  an  appeal,  ai3  may  be  remedied  at  any 
time  by  a  simple  motion  to  amend  and  cor- 
tect  the  decree  by  striking  out  the  word 
**8iheriff,"  and  Inseriting  **commas9loner," 
wherever  they  occur  in  the  decree.  (McDer- 
mot V.  Barton,  106  Oal.  194.) 

122.  Section  726  of  the  Code  of  Cttvil  Pro- 
cedure, conferring  upon  the  court  authority 
to  appoint  commissioners  to  sell  mortgaged 
property,  is  not  in  violation  of  the  fifth  sec- 
tion of  article  XI  of  the  constitution,  reqnir- 
ing  that  tEe  duties  of  a  sheriff  shall  be  pre- 
scribed by  general  and  uniform  laws.  (Mc- 
Dermot V.  Barton,  106  Cal.  194.) 

123.  It  is  no  part  of  the  duty  of  a  sherilff, 
as  such,  in  the  abseoce  of  statutory  provi- 
sion, to  sell  property  under  a  sale  dn  fore- 
closure, and  he  has  no  duty  to  perform  in 
case  of  sale  of  real  property  under  foreclo- 
sure, where  the  court  appoints  a  commis- 
sioner to  make  such  saie  by  authority  of 
law.    (McDermot  v.  Barton,  106  Oal.  194.) 

124.  In  cases  of  foreclosure  of  mongagee 
the  court  is  authorized  to  appodnt  a  com- 
missioner to  sell  the  encumbered  property,  Id 
every  case,  at  Its  discretian.  (McDermot  t. 
Bartnn,  106  Cal.  194.) 

b.  Proceeds  of  Sale;  Rights  of  Purchasers. 

Proceeds  of  sale,  how  applied  wthere  mort- 
gage assigned.    See  ante,  46. 

Foreclosure  of  mortgage  on  probate  home> 
stead  by  widow,  rights  of  purchaser.  See 
Homesteads,  41. 

125.  A  sheriff^  deed  executed  to  the  pur- 
chaser at  a  sale  under  a  Judgment  foredos- 
ing  a  mortgage  vests  the  purchiaser  with  all 
(the  tlile  to  the  land  that  .the  mortgagors  had 
at  the  date  of  the  mortgage,  or  which  they 
had  subsequently  acquired  therein.  (Rob- 
inson V.  Thornton,  102  Cal.  675.) 

126.  Though  the  title  of  a  purchaser  at  a 
foreclosure  salle  relates  back  to  the  mortgage 
as  against  the  parties  to  the  foreclosure,  It 
does  not  cut  out  the  title  of  a  subsequent 
purchaser  or  encurobranoer  by  recorded  con- 
veyance who  was  not  maiAe  a  party  to  the 
foreclosure  suit.  (RandaU  v.  Duff,  101  CaL 
82.) 

127.  An  attaehmeut  upon  the  property  of 
the  mortgagors  affects  only  the  interest  in 
the  laud  wlilch  was  then  held  by  them,  and 
if  .the  land  has  h&eta  sold  by  the  sheriff  under 
foreclosure  sale,  the  deed  subsequently  exe- 
cuted by  the  sheriff  extinguishes  iihe  inter- 
est which  the  mortgagors  had  at  the  date  of 
the  attaohmeiat.  (Robinson  v.  Thomlton,  102 
Cal.  675.) 

128.  A  Jud«rment  rendered  after  the  date 
of  the  sale  under  foreclosure  of  a  mortgage 
cannot  be  a  lien  upon  the  property  of  the 
mortgagors,  and  the  land  is  not  subject  to 
a  sale  in  saticrfiaction  of  the  judgment  (Rob- 
inson V.  Thornton,  102  iCal.  675.) 
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128.  The  comveyance  by  the  moiPtgmgor  aJ- 
ter  sale  of  the  land  under  foreclosure,  and 
the  execfutloQPt  ot  the  aherilTs  deed,  does  uOtt 
tmnafeir  any  tirtle  or  imtereBt  In  the  land;  butt 
If  the  purchaser  .takes  possession  oif  the  land, 
and  majlntainfi  an  adverse  possession  thereoif 
for  the  full  period  of  the  statute  of  limltta- 
tkxDB,  he  becomes  vested  wiith  a  prescriprtflve 
title  thereto.  (Bohddason  y.  Thamton,  102  Qal. 
675.) 

130.  An  action  by  ifehe  purchaser  at  the 
foreclosure  sale,  to  quiet  his  tiitle  agaiinst  the 
suocessors  of  Hie  plaintiffs,  who  obtained  a 
decree  enforaing  a  trust  againat  the  nwrt- 
gagor,  none  of  <whom  wexe  made  pointies  to 
the  fareclo0ure  suit,  is  in  effect  only  a  suit 
to  foreclose  the  mortgagep  as  aigainst  aiuch 
parties,  afiid  a  canofis-complaADt  aettlng  v^ 
their  rights  is  in  effect  a  «iiit  by  them  to  re- 
deem the  mortgages.  (Randall  v.  Duff,  101 
Oal.  82.) 

181.  The  rights  finaUy  determisned  by  the 
decree  da  the  action  to  enforce  the  trust 
against  the  mortgagor  oannot  be  relitigated 
in  such  suit  to  qudet  title;  but  ajs  to  all  rights 
inrolved  in  that  action,  the  purchaser  is  the 
successor  of  the  mortgagor  "wtith  noHoe  ot 
lis  pendens,  ajud  a  jod^ent  that  blinds  his 
ffrantor  is  equally  bincHaig  upon  him.  (Baai- 
dall  V.  Duff,  l(tt  Cal.  82.) 

ia2.  A  purchaser  at  a  sale  under  foreclo- 
sure of  mortgages,  though  neither  he  nor  the 
mortgagee  was  a  party  to  an  action  brom^ht 
after  the  date  of  the  mortgages,  to  enforce 
a  tpucpt  against  the  mortgagor.  In  which  a 
notice  of  Us  pendens  was  flled  prior  to  the 
sale  under  the  f  orecloeuTe  decree,  is  conclud- 
ed by  the  decree  In  the  action  to  enforce  the 
trust,  as  to  the  ownersihlp  of  the  right  of  re- 
demption, and  of  ttihe  surplus  proceeds  of  the 
sale.    (Randall  v.  Duff,  101  Oal.  82.) 

133.  So  far  as  relates  to  th^  possession  of 
the  property  by  such  purchaser,  he  stande 
hi  the  shoes  of  the  mortg«ugor,  and  is  ac- 
countable to  the  parties  who  enforced  the 
trust  against  him,  for  the  rents  and  profits, 
to  the  same  extent  that  the  mortgagor  would 
haTe  been,  and  may  be  charged  for  rente 
that  he  mdght  have  reaJdzed  by  prosper  man- 
agement of  the  prapeity  after  it  came  ioito 
his  poeseasion.  (RandaU  y.  Duff,  101  Oal. 
82.) 

134.  Suc<h  purchaser  is  not  a  mortgagee  in 
possession,  and  is  not  entftled  to  the  benefit 
€f  the  rule  applicable  to  that  case.  (RandaM 
V.  Duff,  101  OL  82.) 

135.  The  purcbaser  is  entitled  ais  successor 
to  the  mortgagees,  to  receive  aU  that  is  equi- 
tably due  on  the  mortgages,  indudtng  interest 
upon  the  amount  secured  up  to  the  date  of 
payment  or  tender.  (RamdaJl  t.  Duff,  101 
OaJ.  82.) 

c.  Oonilrmattlon  of. 

136.  The  court  has  power  to  refuse  to  con- 
firm a  sale  under  the  decree,  and  may  set  it 
aside  and  order  a  resale,  where  special  cir- 
emnistanceB  have  pre-rented  comipetitton,  and 
assufrance  is  given  that  upon  a  resale  a  bet- 
ter prlice  can  be  oibtained  sufficient  to  Juetl- 
fy  the  delay  and  additional  expense.  (Thom- 
as y.  San  Diego  College  Co.,  Ill  Gal.  858.) 


XIV.  Red^nption. 

137.  The  doctrine  "once  a  mortgage  al- 
ways a  mortgage^  does  not  refer  to  a  future 
contract  between  the  mortgagor  and  mort- 
gagee in  respect  to  the  estate  between  the 
parties;  and  the  mortgagee  may  always  pur- 
chase the  mortgagor's  right  <k  icdemption, 
and  thus  acquire  an  absolute  title;  and  this 
rule  ds  not  changed  by  section  2889  of  tftie 
Oiyil  Code.  (Wataon  y.  £)dwairdiB,  106  CaL 
70.) 

138.  The  kind  or  character  of  the  consid- 
eration for  the  surrender  of  the  rf^ghts  of 
the  mortgagor,  or  whether  there  is  any  con- 
sideration between  the  parties  in  addition  to 
the  mortgage  debt,  can  make  no  difference 
as  to  the  validity  of  the  transaction  between 
the  mortgagor  and  mortgagee  if  the  consid- 
eration is  fair  and  adequate,  and  no  advan- 
tage is  taken  of  the  mortgagor  by  the  mort- 
gagee.   (Watson  v.  Edwards,  106  Oal.  70.) 

139.  Where  the  plaintiff  obtained  a  decree 
of  the  superior  court  ordering  a  whole  block 
of  land  to  be  sold  by  the  sheriff,  and  p)ur- 
chased  the  whode  bdock  at  the  sheriff^s  sade 
as  the  property  of  the  defendant  in  the  fore- 
closure suBt  in  satisfaction  of  tftie  lien  and 
after  i-edemptfon  attempted  by  a  successor 
of  the  judgment  debtor,  seeks  from  the  sher- 
iff a  deed  of  the  whole  block,  by  writ  of 
mandate,  the  plSalntdff  will  not  be  heard  to 
obJe<'t  to  the  redemption  of  the  land  on  the 
ground  that  the  defendant  in  the  foredocmre 
su!It  never  owned  the  whole  block.  (South- 
ern California  liiun-berOo.  v.  McDowell,  105 
Cal.  99.) 

140.  It  Is  not  a  valid  objection  to  a  i^ 
demption  of  the  whole  block  by  the  succes- 
sor in  lanterest  of  the  Judgment  debtor  that, 
before  such  redemption,  the  Judgment  debt- 
or had  sold  a  part  of  the  block  to  anotiher 
person  or  corporation.  (Southern  Califomda 
Lfum/ber  Co.  v.  McDowell,  105  Oal.  99.) 

141.  Although  the  defendant  in  the  fbre- 
elosure  snit  in  fact  owned  only  a  portion  of 
the  block  soM  under  foreclosure  which  por- 
tion had  been  previously  oonyeyed  to  a  rail- 
way company,  the  defend!ant  nervertheleas 
has  a  sufficient  interest  in  the  property  fbre- 
dosed  to  be  entitled  to  iKdeem  the  whioie 
block,  and  can  conyey  or  assign  bte  nemadn- 
ing  Interest  in  the  block  for  the  purpose  of 
hayiiig  the  eerti'flcate  of  redemptioni  of  tihe 
property  from  the  sale  issued  in  the  DBimie  of 
his  grantee,  and  suoh  graatee  bias  the  rlnpht 
as  successor  in  interest  of  the  Judgment 
debtor,  within  the  meaning  ot  section  701 
of  the  Code  of  Civil  Firoeedure,  to  redeem 
the  property  Vn  'hfk  own  name.  (Southern 
Oaliforaia  L/umher  Co.  v.  McDowefi,  106  Cal 
99.) 

Conveyance  by  mortgagor  after  sale,  flee 
ante,  129. 

142.  Where  a  cfoss-bili  to  redeem  ftoom 
mortgages  does  not  set  forth  a  sufflcleat 
tender  or  offer  of  the  redemption  money  to 
stop  interest,  it  fis  error  for  the  coort  not  to 
allow  interest  on  itihe  amounts  credited  to 
the  purchaser  down  to  the  date  fiind  by  the 
decree  for  computing  intereirt  on  the  defend- 
ant's credits.    (Bamdall  y.  Duff,  101  Cal.  88.) 
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143.  The  ffuot  thuit  the  <detrt  le  baored  by 
tbe  statute  of  UmltftitkMiB  doefi  noit  absolve 
the  mortgagor  who  had  redeemed  tihe  mort- 
gaged property  from  payln^g  the  d^bt  afi  a 
conNlilQoii  of  redemption.  (Boyce  y.  Fiek,  110 
Oai.  107.) 

Rlghtt  1x)  redeem,  barred  when  derbt  bairred. 
See  ante,  18. 

In  order  to  redeem,  agreed  ra.te  of  Inteirefit 
muat  be  paid.    See  ante,  12. 

XV.  Ohattel  Mortgages. 

1.  What  CoBBtLtutee  and  upon  ^^hSLt  Prop- 
erty may  be  Made. 

Sheep  and  neat  cattle  camuoit  be  nxxntgaig- 
ed.    See  post,  157. 

Mortgage  upon  furniture  of  lodglug-'houcK, 
Talidity  of.    See  po»t,  153. 

Statute  allowing  fiiheep  and  neait  cattle  to 
be  mortgaged  is  not  retroactLre.  See  post, 
157. 

144.  Under  section  2924  of  the  Oivll  Oode 
a  mortgage  may  be  made  by  a  tmnafer  of 
an  interest  In  any  personal  property,  other 
than  in  trust,  made  only  as  security  for  the 
performaaice  of  another  act,  and  the  i>ower 
to  mortgage  personal  ppofperty,  without  a 
transfer  of  i)08eession,  is  not  confined  or  lim- 
,ltod  to  the  articles  eniumerated  in  s*^ction 
2955  of  the  Oivil  Code.  (Works  v.  Merritt, 
105  Oal.  487.) 

145.  The  delivery  of  goods  to  a  creditor  as 
security  for  a  debt  is  mot  properly  a  com- 
mon-law mortgage,  nor  Is  it  a  mortage  un- 
der the  Clrll  Obde,  but  is  properly  denom- 
inated a  pledge,  yet  (the  question  whether 
the  inertrumenrt:  be  called  a  mortgage  or  a 
pledge  doea  not  affect  Its  eflScacy  as  a  secur- 
fty  where  there  1«  a  sufficdent  deHvery  and 
change  of  poeseasion.  (Rohrboug'h  v.  Joftin- 
«m.  107  <^\.  144.) 

146.  A  valid  atatuto«ry  chattel  mortgage 
cannot  be  made  upon  a  harvested  crop,  but 
what  la  fiequently  called  "a  common-law 
chattel  mortgage"  may  be  taken  .upon  any 
species  of  personal  property,  it  followed  by 
a  delivery  of  the  property  to  the  mortgagee, 
and  an  actual  and  cjntiuued  change  of  pos- 
session, as  required  by  section  3440  of  the 
CIvfif  Oode.  (Rdhrboug'h  v.  John»o(n,  107  Ohil. 
144.) 

147.  A  mortgage  upon  peTBonal  property 
not  authoaized  to  be  mortgaged  by  the  stat- 
Qte  is  nevertheless  ^alid  as  a  connnon^law 
mortgage  between  the  parties,  and  as 
against  aU  other  pensona  except  creditors  of 
the  mortgagor  and  SHt)sequent  purcSiasers  In 
good  faith  Dor  value.  (Baaiic  of  Uklah  v, 
Moore,  106  Cal.  678.) 

148.  A  chattel  mortgage  upon  personal 
property,  which,  at  its  date,  was  not  among 
the  articles  of  personal  property  which  could 
be  mortgaged  nnider  section  2955  of  the  CSlvil 
Oode,  is  valid  as  betTween  the  partdes,  and 
may  be  f oreclotfed  as  against  tihe  mortgagor, 
although  the  mortgagor  retains  possession  of 
the  property;  and  also  as  against  a  purchas- 
er of  the  property  who  has  knowledge  of  the 
chattel  mortgage,  or  who  had  not  actually 
paid  the  purchase  money  before  notice  of 


the  mortgage.    (Bank  of  Uldah  v.  04bBDii, 
100  Oal.  107.) 

2.  Form  otf  and  Validaty;  Affidavit  and  Ac- 

knowled^pment. 

Delivery  Is  necessiajry,  althongli  mortgage 
is  on  property  not  atrthorlzed  by  statute.  SiJe 
post,  164. 

149.  The  provsleions  of  section  2957  of  the 
Oivil  Code,  deciaring  that  a  mortgage  of 
personal  property  Is  void  as  against  credit- 
ors of  the  mortgagor  and  subsequent  pur- 
chasers and  enfcumbrancers  in  good  faith,  un- 
less the  formalities  therein  preecrlbed  are 
complied  With,  are  not  limilted  to  chattel 
mortgages  upon  property  enumeraTed  In  sec- 
tion 2955,  but  appfly  generally  to  any  mort- 
gage of  personbl  property;  and  any  such 
mortgage  Is  good  as  between  the  parties  and 
as  agaihwt  subsequent  purotiasers  and  -nq- 
cumbrancers  with  notice,  though  not  execut- 
ed with  Iftie  formaWties  required  for  a  chat- 
tel mortgage.  (Works  v.  Mewltt,  105  CJal. 
467.) 

150.  A  mortgage  authorlssed  by  statute  is 
good  between  the  parties  and  those  having 
notice,  though  it  does  not  strictly  conform 
to  the  staJtute.  (Adlard  v.  Rodgers,  105  Cal. 
327.) 

151.  The  aflldavlt  to  a  chattel  mortgage 
requiiped  by  section  2057  of  the  Oivil  Code 
on  behalf  of  a  cofiporatlon  mortgagee,  which 
staitee  that  it  is  made  by  tbe  duly  author- 
ized agent  of  the  mortgagee,  and  that  he 
wa«  authorized  to  do  all  acts  flor  It  In  refer- 
ence to  the  mortgage,  is  property  made  by 
such  agent;  and  a  direct  averment  In  tihe 
complainit,  undenled  by  the  answer,  that  at 
the  time  of  the  execution  of  the  mortgage 
the  person  malting  the  affldaviit  was  duly 
authorized  to  act  in  reg«ffd  thereto  as  plalii- 
tiff's  a;^ent,  is  sufficient  pi-oof  of  the  agency. 
(San  Francisco  Breweries  v.  Schurtz,  104 
Cal.  420.) 

152.  A  chattel  mortgage  Which  is  defective 
in  not  being  acknowledged  or  proved  and 
certtfied,  as  provided  in  section  2957  of  the 
Civfl  Code,  is  void  as  against  an  attaching 
creditor  of  the  mortgagors,  unless  the  mort- 
gagee had  reduced  the  property  to  posses- 
sion prior  to  the  attachment.  (Adlard  v. 
fibdgere,  106  Oal.  327.) 

158.  A  mortgage  upon  the  fumdtuire  and 
uphoistery  of  a  lodging-house  is  valid  as 
between  the  parties  to  it,  regardless  of 
whertlier  or  not  It  is  given  for  the  purpose  of 
securing  the  purchase  price  of  the  property 
therein  described;  and  a  demnrror  to  a  com- 
plaint, to  an  acWon  to  foreckwe  the  mort- 
gage, on  the  ground  that  the  complaint  Is 
ambiguous  «In  that  it  flails  to  show  that  Hbe 
mortgage  was  given  to  secure  the  payment 
of  the  purcftiase  price  of  tbe  property  Is  prop- 
erty ovemifted.  (Barker  v.  Maskeill,  101  Cal. 
9.) 

Mortgage  upon  penKnmlty  not  eiuthorized 
is  valid  as  between  partdes.    See  amte,  147. 

3.  Recording  of;  Lien  of  and  Priority;  Rights 

of  Thkrd  Persons. 

154.  A  chaittefl  mortgage  whldi  is  not  re- 
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con^ied  as  required  by  tbe  statute  te  void  as 
to  attacMn^r  creditors  of  the  mortgagor,  re- 
gardless of  their  actual  notice  of  .the  unre- 
corded chiattel  moDtga^e,  and  taooiwledge  of 
its  eKlstence  wiU  mot  protect  ithe  holder  of 
the  ohattel  mortgage  agoilnst  an  uttaothnneiat 
by  a  creditor  of  the  mortgBfipor.  (Cardenas 
y.  Miller,  106  Oal.  250.) 

155.  Sectloo  1217  of  the  OiT*l  Oode,  which 
provides  that  an  uivreoorded  Instrument  is 
Tamd  as  between  the  parties  theiMto  and 
those  who  have  notice  thereof,  reta/tes  only 
to  Instrumeots  affectimg  the  title  to  or  pos- 
session of  real  property,  and  does  not  apply 
to  chattel  montgagee  or  qualify  the  explicit 
terms  of  section  2957  of  the  Oiyil  Oode,  mak- 
ing an  unrecorded  mortgage  Toid  as  against 
creddtoiB  of  the  mortgagor,  and  against  sab- 
sequent  purchacpers  and  encumbrancers  of 
the  property  in  good  ftalth  and  for  yalue. 
(Cardenas  y.  MlUer,  108  Cat.  250.) 

156.  Section  2957  of  the  C»yil  Code  makes 
a  plajn  distinctioin  between  the  rights  of 
oreditore  and  those  of  subsequeott  purcihas- 
ere  and  mortgagees,  an  umrecoided  mort- 
gage being  yoid  as  to  creditore  without  re- 
gard to  good  faith  or  actual  notice  of  the 
mortgage,  whioh  is  wthoUy  immaterial  as  to 
them,  whiile  subsequent  purc^hasers  and 
mortgngees  are  protected  against  a  prior  un- 
recoirded  mortgage  onfly  when  they  take 
their  conyeyances  in  good  faith  and  for 
value,  without  aiotual  notice  of  the  prior 
mortgage.    (Cairdenas  y.  MdiUer,  108  Cal.  250.) 

157.  A  chattel  mortgage  upon  sheep  €uid 
neat  cattle  made  i)rior  to  the  amendment  of 
March  9,  1893,  of  section  2955  of  the  Oiyil 
Code,  is  not  enltitied  to  registry,  and  the  le- 
oord'ing  of  it  would  impart  no  eonstimctlnre 
notice,  sheep  and  neeit  cattie  not  being 
among  the  articles  provided  to  be  mortgag- 
ed pi'ior  to  said  amendment;  and  the  reeord- 
{  ig  thereof  after  the  passage  of  tlie  amend- 
ment does  not  render  the  mortgage  yalld  as 
a  statutory  mortgage;  XM>r  does  the  amend- 
menit  haye  any  retroactlTe  effect  to  make  a 
statutory  mortgage  of  that  which  was  not 
such  when  It  was  exeeated,  it  not  being  ex  • 
pressly  declared  in  the  amendment  that  it  \9 
reitroactiye.  (Bank  of  Ukiah  y.  Moore,  lOG 
Cai.  673.) 

158.  The  lien  of  a  chatted  mortgage  on  a 
givywing  crop  continues  only  as  long  as  the 
same  remains  on  the  land  of  the  mortgagor; 
and  is  prima  flacie  eztimgutshed  when  the 
crop  la  remoyed  from  the  land.  (Horgan  y. 
Zanetta,  107  Oal.  27.) 

159.  Where  a  defendant.  In  the  suit  for  an 
injunction,  who  had  no  constructiye  or  act- 
ual notice  of  such  common-law  mortgage, 
pleads  that  he  is  a  purchaser  of  the  mort- 
g&geA  propec  ty  In  £ooA  f^th  and  without 
notice  of  the  mortgage,  and  denies  all  the 
equities  of  the  com»plaint,  a  dissolution  of 
the  Injunction  as  to  such  defendant,  upon 
the  complaint  and  hds  answer,  i^  proper. 
(Bank  of  Uklah  y.  Moore,  106  Oal.  673.) 

160.  A  second  purchaser  from  one  who 
bought  the  mortgaged  property  with  knowl- 
edge of  the  chattel  mortgage,  who  has  mere- 
ly giyen  a  promissory  note  to  the  first  pur- 


chaser in  payment  for  .the  mortgaged  prop- 
erty, whldi  note  has  never  been  paid,  and 
which  is  still  held  by  !bhe  first  purchaser,  is 
not  pcotected  as  a  bona  fide  purchaser  for 
a  yaiuable  eonsldecation,  although  the  sec- 
ond purchase  was  mia4le  by  him  without 
notice  of  the  exilstence  of  <the  chattel  mort- 
gage. (Bank  of  Uklah  y.  Gibson,  109  ObA. 
197.) 

161.  The  consideraltion  <fior  the  second  pur- 
chase of  the  mortgaged  pn^;>erty  haying 
fladled,  the  second  purchaser  has  a  com- 
plete defense  to  any  Tecoyery  upon  the  note 
giyen  to  the  first  purcAiaser,  who  bad  notice 
of  the  chaittel  •mortgage,  though  if  the  note 
had  been  negotiated,  and  was  in  the  hands 
of  an  innocent  thdord  party,  the  case  would 
be  dUffereut  (Bank  of  Ukiah  y.  Gibson,  109 
Oal.  197.) 

Purchasers  wftth  notice.    See  ante,  149, 150. 

Rights  of  mortgagee  in  possession  as 
agadnst  assignee  for  credltoira.  See  post,  167, 
168. 

BigOnts  of  ereditoirs  ninder  asaignment  on- 
ly considered  when  they  aire  parties.  See 
potE^,  168. 

Prloiity  over  attachsnetft  where  debt  not 
due.   iSee  post,  169,  170. 

4.  I>ellyery  of  and  Bight  to  Possession:  Pres- 
eryaitkm  of  Property. 

162.  Where  the  moilgagee,  under  a  chaittel 
mortgage  of  'machinery  and  articles  used  in 
a  steam  laundry,  uipon  breadi  of  the  condi- 
tions of  the  mortgage,  demaoded  possession 
of  the  propeaiity,  and,  upon  receiylng  tbe  key 
of  the  laundry,  went  to  the  premises,  locked 
the  door,  and  xwsted  a  notice  on  the  budding 
to  the  effect  that  he  was  in  possesisAQin  of  the 
property  therein  conrtalned.  there  was  a  suf- 
ficient dellyery  of  posisession  to  the  mort- 
gagee as  against  the  artitacQidng  credltofs. 
(Adlai^d  y.  Bodgers,  105  Cal.  827.) 

163.  The  dellyery  of  ponderous  articles 
may  be  sy mibolicai;  and,  wthere  goods  are 
locked  up,  a  dellyery  of  the  key  lis  so  far  a 
dellyery  of  the  goods  that  it  will  support  an 
action  of  treapssB  against  subsequent  pur- 
chaser or  atiacbing  creditora  who  take  pos- 
sescrton  of  them.  (Adfemi  y.  Bodgers,  106 
Oail.  827.) 

164.  The  conistiTuction  fixed  by  the  deci- 
sions of  this  court  upon  section  8440  of  the 
Oiyil  CV>de,  which  requires  an  imimediate  de- 
llyery and  an  actual  and  continued  change 
of  possesion  upon  a  sale  of  personad  prop- 
erty, is  equally  applicable  to  cthabt^  mort- 
gages, other  than  those  authorized  by  stat- 
ute, aind  the  same  inile  must  apply  in  deter- 
mining what  is  an  Immediate  deHyery  and 
an  actual  and  continued  change  of  posses- 
€lion,  yiz.,  that  these  questions  muert;  be  de- 
termined ux)on  the  facts  of  each  particular 
case.    (Bohrbougih  y.  Joihnson,  107  OaL  144.) 

165.  In  this  state  a  mortgage  of  personal 
property  does  not  transf^er  the  title  or  the 
right  to  immediate  possession  to  the  mort- 
gagee, unless  expressly  so  proyided  in  the 
mortgage;  and,  If  the  mortgage  Db  not  due 
and  does  not  provide  for  a  change  of  pos- 
session of  the  mortgaged  property,  the  mort- 
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gSLgee  iB  not  eutltled  to  poMeasloD,  dJid  has  iDartgiafircKr.    (RKxhrbough  v.  Jabjifion,  107  Gal. 

DO  remedy  at  law  ito  pc^event  an  Intenfer-  144.) 

enee  wdth  the  mortgac^ed  chattete.    (Bank  of 

tJldah  V.  Moore.  106  CJal.  673.)  5.  Foreclosure  of;  Sale  by  Mortgagor  under 

166.  As  agataurt  the  mortgagor  of  ciiattelB  Agreement. 

Qoder  a  oommon-law  mortgage  Ix)  secure  a        172.  In  an  aotiion  to  foreclose  a  mortgage 

debt  not  due,  and  also  as  against  piurcihae-  and  a  pledge  of  water  stock,  ln>  which  itihe 

OFS  with  notice  anxl  without  conskleraLion,  compdainit  alleges  iihe  execution  of  a  promlfk 

the  mortgagee  may  madntaln  a  biOil  in  equity  sory  niote  by  the  defendanit  to  (the  plaiiinitlil, 

for  an  li^unctlon  and  receiver  to  preiierve  payable  on  demand,  with  provision  for  a 

the  moii^iged  pi^operty  from  destouctiooi  or  reasonnible  aittxwney's  fee  In  case  of  suit, 

interference,  so  that  it  may  answer  the  pur-  and  an  assignment  of  shares  of  water  stock 

pose  of  th«  miortgage,  althk>ugh  the  time  for  as  security  therefor,  and  i?hait  as  further  ae- 

payment  set  ouit  In  the  moiligage  has  not  cunMy   the  defendant   afterward    executed 

arrived.    (Bank  of  Ukdah  v.  Moore,  106  Oal.  and  delivered  to  a  third  party  a  note  and 

673.)  mortgage  for  a  kurger  sum,  which  was  as- 

167.  The  fiaot  that  the  possessfoDi  of  the  signed  to  the  plaisKtiff,  and  It  was  sought 
property  tochided  in  the  chattel  mortgage  to  forecloee  the  mootgage  so  assigned,  and 
had  been  delivered  to  an  assignee  for  the  the  pledge  of  the  water  stock,  for  the 
benefit  of  the  oreditorB,  and  that  the  key  of  amounit  only  of  the  original  note,  and  for  a 
the  premises  in  whlcih  the  mortgaged  prop-  reasonable  attorney's  fee,  and  the  answer  of 
erty  was  situated  was  delivered  by  such  as-  the  defendant  denied  thsit  the  mortgage  was 
signee,  upon  demand  of  the  mortgagee,  wltlh-  executed  to  secure  the  paymenrt  of  the  origl- 
ont  aurthority  of  the  ciiedltore  reprraented  nal  note  held  by  pda&ntiff,  but  alleged  that 
by  the  assignee,  does  not  afTect  the  posses-  it  was  executed  in  trust  to  the  payee  tliereoif 
sion  secuied  by  the  mortgagee;  and  no  ques-  to  take  up  and  deliver  three  notes  of  the  de- 
tlon  arises  as  to  the  rights  of  the  creditors  fendant,  aggregating  the  ptdnicLpal  sum  nceum- 
rapresemted  by  the  assignee,  in  an  action  of  ed  in  the  mortgage,  one  of  which  was  the 
replevin  brougfhrt  by  the  mortgagee  against  oote  in  suit,  and  thavt  the  trust  was  violated 
a  conetBible  w1m>  justifies  under  a  plaintiff  in  by  the  mortgagee,  and  the  mortgage  trans- 
an  atttachment  suit,  ckilmlng,  not  under,  but  ferred  to  the  plaintiff  without  the  knowl- 
in  opposition  to,  the  aBaignmeot.  (Adlard  edge  and  consent  of  the  defendant,  in  vio- 
V.  Rodgers,  105  Oal.  8^.)  lation  of  said  trust,  the  collateral  note  and 

168.  The  rights  of  the  creditors  under  the  mortgage  are  admissible  In  evidemce  under 
asaignmenit,  as  against  the  moiHgaigee  who  the  issues  tendered;  and  where  the  court 
TOcelved  possession  from  the  assHgnee,  can  found  in  favor  of  the  plaintiff  upon  all  of 
only  be  considered  In  an  action  involving  the  issues,  and  foreclosed  the  mortgage  for 
such  rig<hts  to  which  the  creditors  became  the  amount  of  the  original  note  and  inter- 
parties.    (Adlard  v.  Bodgere,  106  Oal.  327.)  est,  the  mortgagor  oouM  not  be  prejudiced 

169.  Where  the  mortgage  of  a  harvested  by  rulings  upon  the  admission  of  evidence 
crop  provided  thalt,  if  the  mortgagee  should  respecting  the  °«>rt?ag«;^^^««  '^  ^^^^^^ 
deem  himself  Insecure,  he  might  take  poe-  *^  mortgagee  had  failed  to  take  up  th« 

session  of  the  property,  and  sell  lit  without  "^S^^f^J^  J^^f«!^L^^  *^^^'^"^f5!h,  ^S? 

faredorore,  and  the  crop  had  been  delivered  Nat.  Bank  of  Fresno  v.  Dusy,  110  Oal.  60.) 

by  the  mortgagor  to  a  baalee  for  the  purpose       Tr3.  The  failure  of  the  court  to  order  and 

of  being  cured  and  made  into  bales,   the  adjudge  the  foreclosure  of  the  pledge  of 

bailee  baving  knowledge  of  the  mortgage,  water  stock  Is  an  error  of  law  which  may 

and  having  a  Men  upon  the  crop  dependent  be  assigned  by  the  defendant  as  a  decision 

upon  possession  for  the  value  of  his  ser-  against  law  in  his  motion  for  a  new  trial, 

vices  in  curing  and  baling  (the  crop,   the  and  such  erroneous  dedalon  could  only  be 

mortgagee  may,  as  soon  as  the  crop  Is  dried  corrected  in  the  court  below  by  granting 

a>Dd  baled,  pay  to  the  bailee  the  amount  of  the  motion  for  a  new  trial;  but  where  the 

tils  charges,  and  lawfully  take  possession  of  fact  thart  the  pledge  of  the  w|iter  stock  w«s 

the  crop  from  him,  and  may  maintain  his  made,  and  that  It  preceded  *  the  mortgage 

right  of  possession  as  agadnst  an  attachdng  security  foreclosed,  is  admitted  by  the  an- 

credltor  of  the  mortgagor,  alrthougb  the  debt  swer,  the  appellate  court  may,  upon  appeal, 

secured     by   the    mortgage    was    not  d/ue.  order  a  modification  of  the  Judgment  so  as 

(Rohrbough  v.  Johnson,  107  Oal.  144.)  to  include  an  order  of  sale  of  the  waiter 

170.  The  mortgagee  being  compelled  for  stock,  and  to  order  it  to  be  first  sold,  uniless 
his  own  security  to  discharge  the  Men  of  the  *^^  defendant  eftiould  otherwise  dhect 
bailee  is  sobrc^ated  to  thait  Hen  as  against  (^rst  Nat.  Bank  of  Fresno  v.  Dnsy,  IfO  C5al. 
an  attaching  creditor  of  <the  mortgagor,  and  ^-) 

may  rightfully  defend  the  possession  of  the       174.  In  this  state,  and  presumntlvelv  In 

crc^  by  virtue  of  such  subrogation.    (Rohr-  another  state,  the  title  to  personal  nroMrtv 

bough  V.  Johnson,  107  Oal.  144.)  „pon  which  a  chattel  mortgage  Is  glven^ 

171.  Inertnictions  given  by  the  mortgagor  mains  in  the  mortgagor,  and  does  not  pass 
to  a  warehonsemao  concerning  the  crop  af-  to  the  mortgagee;  and  the  effect  of  an 
ter  the  mortgagee  had  taken  possession  are  agreement  that  the  mortgagor  shall  sell  the 
not  admissible  In  evidence,  as  they  could  mortgaged  property  ajiid  collect  and  pay  the 
not  affect  the  mortgagee  who  was  rightfully  proc<HHls  to  the  mortgagees,  cannot  be  to 
In  possession  by  express  authority  of  the  create  a  trust  In  the  proceeds  of  sale  or  an 
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equitable  ajsfilgnment  tbereof  tx>  (the  mort-        II.  Charter  of;  Board  of  FreeliolderB. 
ga«ees.    (Maier  v.  Freeman,  111  Cal.  C95.)  m.  Olassificatlon  of. 

175.  Where  the  mortgagees  of  she^  iin-  ly.  Expenses  of;  Incurring  Indebtedness; 
der  a  chattel  mortgage  authorized  the  mort-  One-twelfth  Act;  Claims  against, 
gagor  to  make  sale  of  llhe  sheep,  he  agreeing  Presentation  and  Allowance  of. 

to  deipostt  the  proceeds  in  bank  to  the  credit         y    L^nds  of;  Conveyances  by. 

of  the  mortgagees,  the  Heai  upon  the  she^       ^j    Powers  and  Contracts  of 

«s  tort  and  evOngoleh^  by  the  sale,  and  is       :/;  t^^^^^f^,*^^  /  «  k,i    w    ,,      .  .^ 

not  transterred  to  the  proceeds  In  the  hands  ^^^'  Liabilities  of;  Public  Works;  Actions 

of  the  mortgagor,  but  such  proceeds  are  the  against 

property  of  the  mortgagor   uuitil   collected  VIII.    Exclusion  of  Territory  from. 

mA  paM  over  to  t^«  ™^K^8«SSl,*?1  ^^^       Judicial  noOce  of  boundaries  of.    See  Ju- 

purchase  money  may  be  attacuea  by  inredit-  j,  ,  ,   j^nttoe.    in 

ore  of  the  mortgagor.    (Maier  v.  Freeman,       t.!!iV-..oi      ♦•       *        .1    i     ^      o      -r  ^■ 
liirCi  coK\     ••  e        \  Judicial  notice  of  pueblo  lands.    See  Judi- 

111  Oftl.  695.)  .^  Notice   8 

176.  There  can  be  no  attachment  Of  the  pro-       los  a  neel^     See  Loa  Amretea. 
ceeds  of  the  sale  by  the  mor^agee  prtortothe      ^  li^'^J^ot^ 

eompteUon  <>',,*^  ^^^'^  *^.  fi^=^«^       San  Francisco.    See  ^n  Francisco, 
served  upoo  the  proposed  p«roha*er  b^oro       ^     ^  ^  ^    g  ^ 

the  sheep  had  been  weighed  or  deBvered  to       ^u^tors.    See  Auditors 
htai,  l8preBna*nre  and  InraJiid   and  a  »ar-       a^peTYlson,    See  Supervisors. 

"^tf?*.  ""^  *"  *.  !S^«f  i  i^^i  7^^       Officers    in.    generiOly.    See   Offices    and 

subject   to   other  fl/ttaohmemts  levied  after  Q^^^pg 

the  completion  of  the  saJfea^  prior  to  su«h       p^^icular  officers.    See  Particular  Title, 
gj^rnlshmeiit.    (Maier  v.  Freeman,  111  C^l.       ^^^^^  ^.^^^.^^  ^^^^^^^  ^^^^  ^^  ^^^^     g^ 

^^•^  Schools,  I. 

6.  Attadhmen't    of    or    Execution     agalmst       Licenses.    See  Licenses. 

Property  Mortgaged.  Ordinances.    See  Ordinances. 

177.  The  fact  that  a  creditor  of  the  mort-  I>^ty  of  company  to  furnish  gas.  See  Gas 
gagor  Who  attached  the  crop  after  removal  ^--ompanies. 

S^T^/'"'^.^lt^^hi/5L'^^af''''t^  I-  Organization,     Incorporation,   and    Reor- 
his  land  ^^Pr^«°^^ „,^*,  *1V«^  ^*^^  glnizatlou  of;   Con^lidated  Cities  and 

mortgagor  was  not  suited  to  the  placing  or  a  rounties 

machine  for  the  thiieshlinjg  of  the  crop,  and 

requested  him  to  take  the  grain  on  to  his  1.  While  substantial  compliance  with  the 
land  as  more  adiapted  to  the  threshing  of  it,  statute  in  the  organization  of  a  municipal 
the  creditor  not  ait  the  time  knowing  of  the  corporation  is  sufficient,  yet,  where  any  im- 
exlstence  of  the  mortgage,  does  not  ostop  the  portant  provisions  of  the  law  liave  been  vio- 
credltor  from  attaching  the  grain  after  Its  lated  or  ignored,  the  corporation  may  be  an- 
removal  from  the  land  of  the  mortgagor  to  nulled  at  suit  of  the  people  in  an  action  of 
his  land,  mot  withstanding  the  existence  of  quo  warranto.  (People  ex  rel.  Boardman  v. 
the  mortgage  was  known  prior  to  the  levy  Town  of  Linden,  107  Cal.  94. 
of  attachment,  it  appearing  thait  the  mort-  2.  The  proper  construction  of  section  2  of 
gagee  did  not  use  any  care  and  diligence  in  the  statute  of  1883,  as  amended  in  1888.  re- 
looking  after  the  crop  when  harvested,  or  gpecting  the  formation  of  municipal  corpo- 
pay  amy  ai+ention  to  the  grain  until  it  had  rations  does  not  require  that  the  petition  de- 
been  attached  nearly  a  month  subsequemtly  scribing  the  territory  to  be  incorporated,  and 
to  its  removal  from  the  land  of  the^  mort-  signed  by  at  least  fifty  qualified  electors  of 
gagor.    (Korean  v.  Zanetta,  107  C3al.  27.)  ^he  county,  resident  within  the  limits  of  such 

178.  Where  a  vaMd  chattel  mortgage  exi&ts  territory,  should  be  presented  to  the  board 
upon  a  growing  crop  prior  to  a  levy  of  exe-  in  the  first  place  before  the  publication  of 
outiooDL,  and  theire  is  no  vajlld  attajchment  notice;  but  it  is  only  required  to  be  presented 
Hen  prior  to  the  chattel  mortg^age  to  wMch  a  to  the  board  of  supervisors  after  two  weeks' 
sale  under  execution  cam  relate,  there  can  be  notice  by  publication  of  the  time  when  it 
no  v«ilid  levy  of  execution  upon  the  crop,  will  be  presented.  (People  ex  rel.  Boardman 
wSthout  paying  off  the  chattei  mortgage  as  y.  Town  of  Linden.  107  Cal.  94.) 
provided  by  section  2969  of  the  Civil  Code.  3  ^^  affidavit  attached  to  a  petition  for 
(Rudolph  V.  Saunders,  111  Cal.  233.)  the  organization  of  a  municipal  coiponitlon 

Attachment  of  proceeds  of  aale  of  mort-  which   merely  shows  that  the   names   at- 

gaged  property.    See  ante,  176.  tached  to  the  petition  were  names  of  quali- 

MOTIONS  ^^^  electors,  resident  within  the  limits  of 

^     ^^*         ^    ^      -^     m1  «  «    -^  tlie  proposed  corporation,  but  which  does  not 

To  Strike  out.   See  Pleading  amid  Practice,  g^ow  that  their  signatures  were  genuine,  is 

^^^TTT/^n^^A  wTHTT^sKinssa  radically  defective;  and  if  it  does  not  appear 

MUl/nFARiOUfcjNJ3b8.  that  there  was  any  evidence  offered  before 

See  BqTuity,  5.  the  board  of  supervisors,  or  before  the  court, 

•- .*,*^»^^»*  * »   r^r^^T^^^  .  rw^^^-r^  of  the  genuineness  of  the  signatures  other 

MUNICIPAL  OORPORATIONS.  than  the  affidavit  attached  to  the  petition, 

I.  Organization,  Incorporation,  and    Re-  there  is  no  evidence  to  sustain  a   finding 

organization   of  Consolidated   Cities  that  the  petition  was  in  fact  signed  by  fifty 

and  Counties.  qualified  petitioners,  and  there  was  a  failure. 
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in  a  substantial  particular,  to  comply  wUii 
the  statute.  (People  ex  rel.  BoarUman  v. 
Town  of  Liinaen,  1U7  Cal.  i>l.) 

4.  it  is  absolutely  essential  to  the  Jurisdic- 
tion of  the  board  to  mal^e  an  order  aeclariug 
the  establishment  of  the  corporation  that  a 
proper  petition,  signed  by  the  requisite  num- 
ber of  qualified  petitioners  should  be  laid 
before  them,  inyolving  proof  of  the  genuine- 
ness of  the  signatures  attached  to  the  peti- 
tion, and  filed  with  it;  and  where  no  evi- 
dence was  placed  before  the  supervisors  of  the 
genuineness  of  the  signatures  of  a  sufi^cient 
number  of  qualified  petitioners,  and  there 
is  no  finding  or  declaration  of  that  fact  by 
the  board,  it  had  no  jurisdiction  to  declare 
the  establishment  of  the  corporation.  (Peo- 
ple ex  rel.  Boardman  v.  Town  of  Linden,  107 
CaL  94.) 

5.  If  an  order  of  the  board  establishing 
boundaries,  and  providing  for  a  submission 
of  the  question  of  incorporation  to  the  peo- 
ple Is  otherwise  valid,  it  is  not  invalidated 
by  failure  to  publish  the  order  as  an  ordi- 
nance; but  such  orders  are  not  ordinances 
governed  as  to  their  enactment  by  the  pro- 
visions of  the  County  Government  Act,  but 
are  orders  to  be  entered  on  the  minutes  of 
the  board  in  accordance  with  the  provisions 
of  the  statute  regulating  this  particular  pro- 
ceeding. (People  ex  rel.  Boardman  v.  Town 
of  Linden,  107  Cal.  M.) 

6.  The  board  of  supervisors  are  required 
to  direct  as  to  the  manner  and  time  of 
giving  notice  of  the  election,  whether  in  a 
newspaper  or  by  posting,  and  they  cannot 
delegate  to  the  clerk  power  or  discretion 
to  determine  what  the  notice  shall  be;  and 
an  order  delegating  such  power  or  discre- 
tion is  not  a  substantial  compliance  with  the 
statute.  (People  ex  rel.  Boardman  v.  Town 
of  Linden,  107  Cal.  04.) 

7.  The  fact  that  the  description  of  the 
boundaries  in  the  notice  is  ambiguous  by 
reason  of  a  mistake  in  the  call  for  a  corner 
does  not  vitiate  the  description  where  the 
other  calls  show  conclusively  that  another 
comer  was  meant.  (People  ex  rel.  Board- 
man  V.  Town  of  Linden,  107  Cal.  94.) 

8.  A  certified  copy  of  the  order  of  the 
board  of  directors  declaring  a  municipal 
corporation  duly  Incorporated  must  be  filed 
in  the  office  of  the  secretary  of  state,  and 
such  filing  is  essential  to  the  completion  of 
the  corporation,  and,  until  it  is  filed,  there 
1b  no  corporation;  but  the  failure  to  file  strch 
certified  copy  with  the  secretary  ur  state 
may  be  remedied  pending  the  proceedings 
for  a  dissolution  of  the  corporation.  (Peo- 
ple ex  rel.  Boardman  v.  Town  of  Linden, 
107  Cal.  94.) 

9.  The  requirement  of  the  statute  that  a 
certified  copy  of  the  order  declaring  the 
territory  duly  Incorporated  should  be  filed 
In  the  office  of  the  secretary  of  state  does 
not  necessitate  the  certifying  and  filing  of 
all  the  entries  which  were  made  at  the  time 
of  the  canvass  on  the  minutes  of  the  board. 
(People  ex  rel.  Beasley  v.  Town  of  Sausalito, 
106  Oal.  600. 

10.  Under  the  provisions  of  the  municipal 
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Incorporation  act  a  municipality  formerly 
existing  under  a  special  charter,  can  only  be 
reorganized  under  that  act  in  the  manner 
and  after  a  compliance  with  all  the  condi- 
tions therein  prescribed.  (People  v.  Town 
of  Berkeley,  102  Cal.  298.) 

'  11.  Unless  the  petition  for  the  reorganiza- 
tion of  a  municipal  corporation  under  the 
municipal  corporation  act  is  signed  by  the 
requisite  number  of  electors  the  board  of 
trustees  has  no  Jurisdiction  to  submit  the 
question  of  reorganization  to  the  electors^ 
and  they  have  no  right  to  vote  upon  it. 
(People  V.  Town  of  Berkeley,  102  Cal.  298.> 

12.  Where  two  or  more  petitions  identical 
in  language  are  circulated  and  signed,  and 
to  make  the  required  number  of  names  the 
signatures  on  one  or  more  petitions  are  cut 
off  and  pasted  on  to  a  single  petition  which 
is  presented,  and  which  petition  is  signed  by 
a  less  number  of  electors  than  is  required 
by  the  statute,  the  board  have  no  authority 
to  order  an  election.  (People  v.  Town  of 
Berkeley,  102  Cal.  298.) 

13.  The  provision  for  the  submission  of 
the  question  of  the  reorganization  of  a  mu* 
nicipality  at  the  "general  election,"  is  sat- 
isfied by  submitting  the  question  at  the 
election  provided  for  by  law  for  the  elec- 
tion of  municipal  officers.  (People  v.  Town 
of  Berkeley,  102  Cal.  298.)  , 

14.  The  provision  of  the  constitution  re- 
quiring that  a  "majority  of  the  electors  vot- 
ing at  a  general  election"  must  determine  the 
question  of  reorganization,  imports  that  a 
majority  of  all  the  electors  voting  at  the 
election  is  necessary  to  carry  the  proposition 
to  reorganize,  notwithstanding  a  majority 
of  aU  the  electors  who  vote  upon  the  propo- 
sition to  reorganize  were  in  favor  of  it. 
(People  V.  Town  of  Berkeley,  102  Cal.  298.) 

Election  for  Incorporation,  returns  how 
canvassed.    See  Elections,   VI. 

Election  for  incorporation,  blank  ballots 
in.    See  Elections,  16. 

Incorporation,  election  for,  ballot  improp- 
erly marked.    See  Elections,  17. 

15.  Cities  and  consolidated  cities  and 
counties  are  both  municipal  corporations 
within  the  meaning  of  the  constltutloa* 
(Denman  v.  Broderfck,  111  Cal.  96.) 

II.  Charter  of;  Board  of  Freeholders. 

Charter  of  city,  construction  of.  See  post, 
21. 

16.  Under  section  8  of  article  XI  of  the 
constitution,  the  board  of  fifteen  free- 
holders authorized  to  frame  a  city  charter 
must  be  composed  of  those  who  have  been 
for  at  least  five  years  qualified  electors  of 
the  city,  and  persons  chosen  upon  the  board 
of  freeholders  for  the  city  and  county  of 
San  Francisco,  who  have  not  been  for  at 
least  five  years  qualified  electors  thereof, 
are  ineligible  to  the  office  of  freeholders. 
(People  ex  rel.  Hoffman  v.  Hecht,  105  Oal. 
621.) 

17.  Where  a  board  of  fifteen  freeholders 
elected  to  frame  a  charter  for  the 
city  and  county  of  San  Francisco,  two  of 
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trhom  were  ineligible  to  the  office,  the  re- 
maining thirteen  members  regularly  elected 
constitute  a  legal  board  of  freeholders  with 
authority  to  act  in  the  framing  of  a  cnarter. 
(People  ex  rel.  Hoffman  v.  Hecht,  i05  CaL 
621.) 

18.  Ttm  peraoiui  elected  m  f  reehidders  must 
qualify  as  indlTiduiUs,  and  the  board  of  free- 
holders has  no  legal  existence  until  It  is  or- 
ganized by  the  indiyiduals  whose  election 
has  been  proven,  and  the  board  is  created 
by  the  organization  of  the  members  elected; 
and,  when  fifteen  members  have  been 
elected  by  a  plurality  of  all  the  votes  cast, 
the  constitution  is  so  far  complied  with 
that  it  only  remains  for  the  persons  selert- 
cid,  or  a  majority  of  them,  to  organize  and 
exercise  the  power  of  the  board  of  freehold- 
ers, and  any  vacancy  caused  by  ineligibility 
or  death,  or  unwillingness  to  act.  of  a  single 
member  does  not  invalidate  the  election,  or 
invalidate  the  organization  of  the  board. 
(People  ex  rel.  Hoffman  v.  Hecht,  105  CaL 
621.) 

Disqualiflcation  of  freeholder  does  not 
elect  next  highest  candidate.  See  Offices 
and  Officers,  1. 

Freeholders,  disqualified  candidates  act- 
ing as,  validity  of  acts.  See  Offices  and 
Officers,  31. 

III.  Classificaticm  of. 

19.  Under  the  constitution  municipal  cor- 
porations can  only  be  classified  by  a  general 
law,  or  by  a  law  amendatory  of  such  a  law, 
and  the  law  must  leave  all  the  municipal 
corporations  classified,  and  the  classification 
of  municipal  corporations  must  not  be  arbi- 
trary, but  the  differences  must  be  such  as 
might  rationally  be  deemed  to  call  for,  or 
ajt  least  to  Juertlfy,  diversity  of  organization. 
(Darcy  v.  Mayor  and  Common  (Council  of 
San  Jose,  104  Oal.  642.) 

20.  The  legislature  cannot,  by  a  special 
act.  create  a  class  of  cities  of  a  population 
of  between  ten  thousand  and  twenty-five 
thousand  Inhabitants,  for  the  purpose  of  in- 
creasing the  salaries  of  policemen  In  a  par- 
ticular city.  (Darcy  v.  Mayor  and  Common 
Council  of  San  Jose,  104  Cal.  642.) 

IV.  Expenses  of;  Incurring  Indebtedness; 
One-twelfth  Act;  Claims  against;  Present- 
ation and  Allowance  of. 

Adjustment  and  readjustment  of  Indebted- 
ness on  exclusion  of  territory  from  city. 
See  posrt,   VIII. 

Municipal  bonds.    See  Bonds,  II. 

Power  to  prefer  creditors.  See  San  Fran- 
cisco, 16. 

Demand  is  for  single  item,  when.  See  Pub- 
lic Libraries,  2. 

Limit  upon  power  to  create  debt  does  not 
apply  to  public  improvements.  See  Public 
Works,  4. 

Judgment  cannot  be  paid  out  of  revenue 
of  another  year.    See  San  Francisco.   17. 

21.  It  Is  the  policy  of  our  form  of  govern- 
ment to  localize  as  far  as  can  be  reasonably 
•done,  not  only  the  power,  but  the  expense. 


of  government,  so  that  tSie  expense  of  the 
county  government  should  be  borne  by  ttM 
whole  county,  and  the  expense  of  dty  gov- 
ernment by  the  city;  and  If  the  language  of 
a  municipal  charter  is  doubtful,  or  cap- 
able of  different  Interpretations,  it  ought 
to  be  read  in  the  light  of  our  frame  ot 
government,  and  construed  in  harmony 
therewith,  so  as  to  require  that  the  expense 
of  city  government  should  be  borne  by  the 
city,  and  no  part  of  it  by  the  county  at 
large,  ((bounty  of  Sonoma  v.  City  of  Santa 
Rosa,  102  Cal.  426.) 

22.  Section  18  of  article  XI  of  the  consti- 
tution, providing  that  "no  county,  city,  etc. 
....  shall  incur  any  indebtedness  or  lia- 
bility ....  exceeding  in  any  year  the  in- 
come and  revenue  provided  for  It  for  such 
year,"  means  that  each  year's  Income  and 
revenue  must  pay  each  year's  indebtedness 
and  liability,  and  tluit  no  Indebtedness  or 
liability  incurred  in  any  one  year  shall  be 
paid  out  of  the  Income  or  revenue  of  any  fu- 
ture year.  (Smith  v.  Broderick,  107  OaL 
644.) 

23.  Whoever  deals  with  a  municipality 
does  so  with  notice  of  the  limitation  of  its 
power,  and  that  he  can  receive  compen- 
sation for  his  labor  and  materials  oAly 
from  the  revenues  and  income  previously 
provided  for  the  fiscal  year  diiring  whi<^  his 
labor  and  materials  are  furnished,  and  that 
all  others  dealing  with  the  municipality 
have  the  same  rights  and  are  subject  to 
the  same  limitations  as  himself;  and  he  is 
further  chargeable  with  notice  that  funds 
in  the  treasury  sufficient  to  meet  the 
amount  of  his  claim  are  liable  to  be  paid 
out  for  municipal  expenditures  before  his 
contract  can  mature  into  a  claim  against 
the  city,  and  that  if  others  whose  claims 
have  accrued  subsequent  to  his  are  able  to 
intercept  those  funds,  he  has  no  claim  in  the 
nature  of  a  lien  upon  them,  and  is  in  the 
condition  of  a  creditor  the  assets  of  whose 
debtor  are  exhausted  before  his  claim  Is 
presented  for  payment.  (Weaver  v.  San 
Francisco,  111  Cal.  819.) 

24.  A  claim  against  the  city  and  county  of 
San  Francisco  incurred  durin]^  a  particular 
year,  cannot  be  paid  out  of  Its  re^ 
enue  raised  for  a  subsequent  year, 
notwithstanding  such  claim  had  been 
reduced  to  a  Judgment,  and  provision  for  its 
payment  had  been  attempted  to  be  made 
by  the  board  of  supervisors  by  a  special  tax 
levied  and  collected  in  such  subsequent  year, 
and  paid  into  the  general  fund.  And  a  writ 
of  mandate  will  not  lie  to  compel  the  XMiy- 
ment  of  the  Judgment  out  of  the  moneys  so 
collected,  nor  to  compel  the  auditor  to  allow 
the  same  as  a  claim  against  such  fund. 
(Smith  V.  Broderick,  107  Cal.  644.) 

25.  If,  at  the  time  a  municipality  enters  in- 
to an  obigation,  there  is  a  limitation  upon 
the  extent  to  which  it  may  enter  into  such 
obligation,  or  upon  the  extent  of  taxation 
for  the  payment  of  its  liability,  or  upon  the 
mode  in  which  such  payment  is  to  be  made, 
there  is  no  violation  of  any  provision  of  the 
constitution,   or   of  any   obligation  ef   the 
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■mnlcipallty,  in  insisting  that  the  person 
dealing  with  it  shall  be  bound  by  the  terms 
of  the  law  as  they  existed  when  he  entered 
into  his  dealing  with  the  municipality. 
(Smith  y.  Broderick,  107  Cal.  644.) 

26b  Where  indebtedness  was  incurred 
within  one  fiscal  year,  It  can  only  be  paid 
out  of  the  revenue  provided  for  that  fiscal 
year,  and  the  board  of  supervisors  have  no 
Jurisdiction  or  authority  to  carry  the  indebt- 
edness over,  and  make  it  payable  out  of  the 
revenue  of  the  next  fiscal  year.  (McQowan 
v.  Pord,  107  Cal.  177.) 

27.  Under  the  one-twelfth  act  a  claimant 
can  have  no  right  of  action  for  labor  and 
materials  furnished  to  the  fire  department 
during  a  month  in  which  the  supervisors  had 
ordered  paid  more  than  one-twelfth  of  the 
amount  allowed  for  the  total  expenses  of 
the  fire  department  for  the  year.  (Weaver 
V.  San  Francisco,  111  Gal.  319.) 

28.  A  claim  for  labor  and  materials  fur- 
nished to  the  fire  department  during  a  month 
for  which  it  does  not  appear  that  the  super- 
Ylsors  had  allowed  more  than  one-twelfth 
of  the  sum  appropriated  for  the  expenses 
of  the  fire  department  for  the  year,  is  valid 
In  Its  inception;  and  the  claimant  Is  en- 
titled to  recover  judgment  therefor  against 
the  city;  but  such  Judgment  should  contain 
a  direction  that  It  be  satisfied  only  out  of 
the  Income  or  revenue  provided  by  the  city 
for  the  fiscal  year  In  which  the  liability  In 
his  favor  was  Incurred,  and  whether  the  in- 
come of  that  year  has  been  exhausted  or  not 
is  immaterial.  (Weaver  v.  San  Francisco, 
111  Cal.  819.) 

29.  One  having  a  claim  against  the  city 
and  county  of  San  Francisco  for  labor  per- 
formed upon  engine  houses,  under  employ- 
ment of  the  ofl^ers  In  charge  of  the  fire  de- 
partment, cannot  obtain  a  right  to  receive 
payment  for  his  services  out  of  the  income 
and  revenues  of  the  city  for  any  year  sub- 
sequent to  that  in  which  his  claim  accrued, 
on  the  ground  that  the  funds  in  the  treas- 
ury were  depleted  by  a  large  excess  in  the 
expenses  of  a  general  election  over  the  esti- 
mate made  therefor  by  the  supervisors. 
(Weaver  v.  San  Francisco,  111  Cal.  319.) 

80.  In  proceedings  for  a  mandamus  to  com- 
pel the  drawing  of  a  warrant  by  the  presi- 
dent and  clerk  of  the  board  of  trustees  of  a 
city,  an  affidavit  of  the  plaintiff,  which,  in 
addition  to  the  merely  formal  parts  of  the 
pleading,  avers  an  Indebtedness  of  five  hun- 
dred ($500)  dollars  on  the  part  of  the  city 
to  petitioner  for  expenses  incurred  in  pro- 
curing counsel  for  the  city  at  Its  order,  and 
that  the  board  of  trustees  ordered  his  bill 
and  written  demand  therefor  paid,  and  or- 
dered a  warrant  drawn  in  his  favor  for  the 
amount,  which  the  president  and  clerk  re- 
fused to  draw  and  countersign,  and  that 
there  was  money  In  the  treasury  to  pay  It, 
etc.,  states  the  essential  facts  giving  to  the 
petitioner  a  right  to  the  writ,  and  Is  sufliclent 
as  against  a  general  demurrer.  (MoConough- 
ey  V.  Jackson,  101  Cal.  265.) 

31.  The  denial  of  Indebtedness  to  the  pe- 


titioner without  denying  the  facts  in  regard 
to  the  expenses  incurred  by  the  petitioner 
for  the  city  is  a  denial  of  a  conclusion  of 
law,  and  is  wholly  insufficient.  (Mc(}onough- 
ey  V.  Jackson,  101  (Dal.  265.) 

32.  The  claim  being  one  which  the  board 
of  trustees  of  the  city  had  jurisdiction  to 
hear  and  determine,  its  determination  is  a 
judicial  act,  concluding  the  fact  of  indebted- 
ness; and  whether  its  decision  was  right  or 
wrong,  its  action  was  binding  upon  the 
clerk.    (McConoughey  v.  Jackson,  101  CaL 

38.  The  clerk  of  a  municipal  corporation  of 
the  sixth  class  is  the  financial  accountant  of 
the  city,  whose  duty  it  is  to  keep  a  correct 
account  of  all  the  moneys  in  the  treasury 
and  the  warrants  drawn  thereon,  etc.;  and 
in  his  answer  to  an  application  for  a  man- 
damus to  compel  the  drawing  of  a  warrant 
upon  the  treasury,  an  allegation  by  him, 
upon  information  and  belief,  that  there  was 
a  want  of  funds  in  the  treasury  to  pay  the 
wmrrant  is  insufficient,  being  the  allegation 
of  a  fact  peculiarly  within  the  knowledge 
of  the  defendant,  which  should  have  been 
positive  in  form.    (MeConoughey  v.  Jackson, 

34.  A  valid  claim,  properly  presented  to 
.the  board  of  trustees  of  a  municipal  oorpo- 
Dation  and  allowed  and  approved  by  them, 
their  action  being  accepted  by  the  claim- 
ant, becomes  a  valid  and  binding  contract, 
which  cannot  be  rescinded  or  avoided  except 
for  such  cause  as  invaUdates  other  contracts. 
(McConoughey  v.  Jackson,  101  Cal.  266.) 

35.  When  the  allowance  of  a  claim  by 
the  board  of  trustees  of  a  city  is  of  the 
amount  asked  for  by  the  claimant,  and  he 
demands  a  warrant  therefor  be  will  be  pre- 
sumed to  have  accepted  the  action  of  the 
board,  and  thereafter  the  board  could  not, 
without  his  consent,  rescind  its  action,  ex- 
cept for  cause  which  would  defeat  the  claim, 
treated  as  a  contract.  (McCk)noughey  v 
Jackson,  101  Cal.  265.) 

86  An  answer  averring,  upon  information 
and  belief,  that  the  petitioner  was  a  city 
officer,  and  interested  both  directly  and  indi- 
rectly in  the  present  contract,  upon  which 
is  based  the  pretended  claim  referred  to  in 
the  complaint,  without  the  statement  of  any 
facts  upon  which  the  conclusion  is  based, 
or  of  the  nature  of  the  contract  referred 
to,  is  insufficient  as  a  defense.  (McCon- 
oughey V.  Jackson,  101  Cal.  265.) 

V.  Lands  of;  Conveyances  by. 

Conveyances  by.    See  Partition,  3. 

Conveyance  of  undivided  interest  in  pueblo 
lot,  estoppel.    See  Estoppel,  1. 

Supervisors  cannot  set  apart  land  to  pri- 
vate corporations.    See  San  Francisco,  13. 

Tide  lands,  right  of  city  in.  See  Wharves, 
3,  2. 

Municipal  property  is  not  exempt  from 
assessment.    See  Taxation,  18,  19. 

Lands  in  city  are  subject  to  irrigation  as- 
sessment.   See  Irrigation  Districts,  23. 

37.  Land  acquired  from  the  United  States 
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by  a  city  as  successor  to  a  former  pueblo, 
held  in  trust  for  tbe  general  public  for  a 
specilic  public  use,  as  a  park,  or  for  a  street, 
or  for  public  buildings,  cannot  be  alienated, 
and  the  title  of  the  public  thereto  cannot  be 
lost  by  a  possession  adverse  to  the  city. 
(Ames  V.  City  of  Sno  Diego,  101  Cal.  390.) 

38.  In  the  case  of  pueblo  lands,  such  as 
house  lots,  the  legal  title  of  which  is  vested 
In  the  city,  and  which  may  be  alienated  by 
it,  the  title  of  the  city  thereto  may  be  lost 
by  adverse  possession  for  the  period  of  time 
required  to  acquire  a  prescriptive  title  under 
the  statute  of  limitations.  (Ames  v.  City  of 
San  Diego,  101  Cal.  390.) 

39.  The  legislature  may  empower  a  city  to 
sell  its  pneblo  lands,  and  may  make  it  liable 
for  an  assessment  for  its  proportion  of  ex- 
pense Incurred  to  secure  a  local  benefit. 
(City  of  San  Diego  v.  Linda  Vista  Irriga- 
tion Dist.,  108  Cal.  189.) 

40.  Where  an  election  was  held  authoriz- 
ing the  sale  of  pueblo  lands,  and  a  resolution 
wtLB  passed  by  the  board  of  trustees  prescrib- 
ing the  terms  upon  which  pueblo  lands 
would  be  granted,  the  fact  that  there  is  no 
record  of  any  official  action  by  the  board  of 
trustees  fixing  the  price  and  the  particular 
parcel  of  land  to  be  conveyed  to  an  appli- 
cant, does  not  render  void  a  deed  executed  by 
the  trustees,  but  parol  evidence  is  admissible 
to  prove  that  the  sale  and  deed  were  au- 
thorized by  the  board  of  trustees.  (Gordon 
V.  San  Diego,  108  Cal.  264.) 

41.  Where  a  conveyance  of  the  pueblo 
lands  of  the  city  of  San  Diego  recited  that 
the  qualified  electors  of  the  city,  held  and 
elected  for  that  purpose,  directed,  author- 
ized, and  empowered  the  trustees  to  sell  the 
land  in  question,  and  that  the  board  of 
trustees,  duly  assembled,  and  acting  as  such, 
by  resolution,  prescribed ,  the  terms  and  con- 
ditions upon  which  sales  would  be  made, 
the  recitals  of  authority,  when  coupled  with 
the  law,  are  sufficient  evidence  to  bind  the 
parties,  and  to  show  that  title  passed  by  the 
deed,  provided  it  was  properly  executed. 
(Gordon  v.  City  of  San  Diego,  101  Cal.  522.) 

42.  Where  a  city  conveys  an  undivided 
one-half  of  a  pueblo  lot,  and  on  the  next 
day  conveys  the  entire  west  one-half  of  the 
Name  lot  to  another  grantee,  such  latter 
conveyance  does  not  affect  the  title  of  the 
city  as  a  tenant  in  common  to  an  undivided 
one-half  of  the  east  half  of  the  lot.  (Gor- 
don V.  City  of  San  Diego,  101  Cal.  522.) 

43.  A  deed  of  pueblo  lands,  executed  by 
the  trustees  of  the  city  of  San  Diego,  In 
1809,  who  purported  to  act  for  and  in  the 
name  of  the  city,  except  that  they  signed 
their  names  as  trustees,  and  affixed  their 
private  seals  opposite  their  names,  without 
any  corporate  seal,  was  validated  by  the  act 
of  February  7,  1874.  validating  conveyances 
from  the  city  of  San  Diego  which  had  no 
corporate  seal.  (Gordon  v.  City  of  San 
Diego.  101  Cal.  522.) 

44.  The  curative  act  of  February  7,  1874. 
validating  conveyances  from  the  city  of  San 
Diego  which   had   no  corporate   seal,   and 


giving  them  the  same  effect  and  validity  as 
if  a  corporate  seal  of  the  city  had  been  reg^ 
ularly  provided  and  properly  affixed,  is  con- 
stitutional, and  operative  in  all  cases  where 
no  vested  rights  in  third  parties  accrued 
between  the  execution  of  the  instrument  and 
the  passage  of  the  curative  act.  (Gordon  v. 
City  of  San  Diego,  101  Cal.  622.) 

VL  Powers  and  Contracts  of. 

Power  over  salary  of  officers.  See  Offices 
and  Officers,  10. 

City  cannot  abolish  office  creaited  'by  legis- 
lature.   See  Offices  and  Officers,  29. 

Wharf,  right  of  city  to  erect.  See 
Wharves,  3. 

Cannot  enjoin  building  of  wharf.  See 
Wharves,  1,  2. 

City  cannot  question  trespass  upon  rights 
of  state.    See  Wharves,  2. 

Pueblo,  superior  rights  of  in  stream.  See 
Watercourses,  106. 

City  cannot  acquire  title  by  a  user  which 
is  forbidden.    See  Watercourses,  108. 

Pueblo,  right  of  to  sell  water.  See  Water- 
courses, 107. 

DdveiPsion  of  wwter  by.  See  Wa^eroourees, 
VIII,  7. 

45.  The  powers  of  municipal  corporations 
are  to  be  found  in  their  charter,  or  in  some 
provisions  of  the  statute  or  constitution  of 
the  state.    (Ex  parte  Roach,  104  Cal.  272.) 

46.  Where  the  constitution  grants  legisla- 
tive power  to  municipal  corporations,  the 
source  of  power  is  the  same  as  is  that  exer- 
cised by  the  legislature.  (Ex  parte  Roach. 
104  Cal.  272.) 

47.  The  powers  of  a  city  are  derived  from 
Its  charter,  and  from  public  laws,  of  which 
the  courts  take  judicial  notice;  and  the  exer- 
cise of  powers  by  its  officers,  in  excess  of 
their  authority,  for  a  great  length  of  time, 
will  raise  no  presumption  of  a  grant  to  the 
city  of  such  powers.  (Vernon  Irrlg.  Co.  v. 
City  of  Los  Angeles,  106  Cal.  237.) 

48.  A  municipal  corporation  can  exercise 
no  powers  except  those  which  are  granted 
In  express  words,  or  those  necessarily  or 
fairly  Implied  in  or  incident  to  the  powers 
expressly  granted,  or  those  Indispensable 
to  the  declared  objects  and  purposes  of  the 
corporation;  and  any  reasonable  doubt  con- 
cerning the  existence  of  the  power  Is  to  be 
resolved  against  the  municipal  corporation. 
(Von  Schmidt  v.  Widber,  105  Cal.  161.) 

49.  Powers  of  a  imnnllcipality  are  to  be 
exercised  through  its  legally  constituted 
agents,  and  the  authority  of  each  officer, 
board,  or  department  to  exercise  any  of  the 
corporate  power  with  which  the  municipality 
has  been  clothed  must  be  distinctly  con- 
ferred upon  that  officer,  board,  or  depart- 
ment, or  its  act  will  create  no  obligation 
against  the  municipality.  (Von  Schmidt  v. 
Widber,  105  Cal.  151.) 

50.  With  respect  to  mere  ordinary  busi- 
ness contracts  a  municipal,  or  quasi  munici- 
pal, corporation  stands  on  the  same  footing 
with  other  corporations;  and  it  is  only  where 
the  contract  could  not  legally  be  made  by  It 
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under  anj  conceiyable  circumstances  that 
its  inability  to  contract  can  be  raised  upon 
demurrer.  (Brown  t.  Board  of  Education  of 
the  City  of  Pomona,  103  Cal.  531.) 

Contract,  interest  of  officer  in  rejection  of 
bid.    See  Public  Works,  5. 

Liability  of  city  for  gas  where  officer  in- 
terested in  company.    See  Gas  Companies. 

Contract  with  gas  company,  validity  of 
and  setting  aside.    See  Supervisors,  8. 

Interest  of  officer  in  contract  as  a  defense 
to  proceeding  on  claim.    See  ante,   86. 

Contract  calling  for  expenditure  exceed- 
ing income.    See  ante,  25. 

Duty  of  supervisors  to  advertise  for  bids. 
See  Supervisors,  4. 

VII.  Liabilities  of;  Public  Works;  Actions 

against. 

Estoppel  of  city.    See  Estoppel,  5. 

Flooding,  liability  for.    See  Sewers,  9,  10. 

City,  liability  of  for  falling  to  build  cess- 
pools.   See  Sewers,  11-13. 

Sewer,  private  action  will  lie  to  abate  as 
a  nuisance,  when.    See  Nuisance,  4,  5. 

Pt^inquent  street  aseessmeot,  city  Is  not 
liable  for.    See  Streets,  122. 

Right  of  county  to  recover  for  suppoit 
of  persons  convicted  under  city  ordinance. 
See  Ordinances,  28,  29. 

Common  counts  may  be  used  in  action 
against.    See  Assumpsit,  6. 

51.  A  city  is  liable  to  the  county  for  board 
of  prisoners  committed  to  the  county  Jail 
by  the  city  recorder,  for  violations  of  the 
ordinance  of  tibe  dlty.  (Oouaity  of  Sonocna 
V.  City  of  Santa  Rosa,  102  Cal.  426.) 

52.  Municipal  corporations  are  liable  to 
actions  of  Implied  assumpsit.  (Brown  v. 
Board  of  Education  of  Pomona,  103  Cal. 
531.) 

53.  The  means  of  executing  the  police 
power  in  the  construction  of  a  levee  to  im- 
prove the  channel  and  banks  of  a  river  Is 
confided  to  the  discretion  of  the  municipal 
body  charged  with  the  execution  of  the 
work,  and  if,  in  creating  a  plan  and  locat- 
ing the  lines  of  the  levee,  they  exercise  their 
judgment  honestly  and  not  maliciously,  op- 
pressively, or  arbitrarily,  to  the  injury  of  the 
rights  of  other  persons,  the  corporation  and 
its  authorities  cannot  be  held  liable  for  mere 
error  of  judgment,  and  the  persons  execu*  Ing 
the  work  with  due  care,  and  according  to 
snoh  plan,  would  be  equally  exempt  from 
liability  for  any  direct  or  consequential 
damage  to  tWrd  parties.  (De  Baker  v.  S. 
Cal.  By.,  106  Cal.  257.) 

54.  The  question  whether  a  municipal  cor- 
poration is  liable  for  the  damaging  of  private 
property  for  public  use  cannot  be  material 
to  the  defense  of  a  contractor  who  has  built 
a  public  levee  under  authority  of  the  city; 
but  the  liability  to  compensate  for  any  dam- 
ages to  private  property  owners  resulting 
from  the  rightful  exercise  of  the  municipal 
power  would  rest  upon  the  city  alone,  and 
the  contractor,  who  had  merely  constructed 
the  work  carefully  and  properly  according 


to  the  plan,  is  exempt  from  liability.    (De 
Baker  v.  6.  OeO.  Ry.  Co.,  106  Oed.  257.) 

55.  Where  the  property  of  the  plaintiff  was 
not  taken  for  a  levee,  and  the  damage  to  it 
was  not  the  natural,  certain,  and  immediate 
consequence  of  the  building  of  the  levee,  an 
ordinance  of  the  city  providing  for  its  con- 
struction is  not  rendered  Invalid  by  reason 
of  its  failure  to  provide  for  compensation 
to  plaintiff  in  advance  of  the  construction  of 
the  levee.  (De  Baker  v.  S.  Cal.  Ry.  Co.,  106 
Cal.  257.) 

56.  The  city,  as  owner  and  proprietor  of 
municipal  lands,  has  the  right  to  protect 
them  from  overflow  by  erecting  a  levee  along 
or  outside  of  the  natural  banks  of  the 
stream  without  Incurring  any  liability  for 
the  effects  of  a  consequent  Increase  of  the 
flow  of  flood  waters  upon  the  lands  of  neigh^ 
boring  proprietors.  (De  Baker  v.  S.  Cal.  Ry. 
Co.,  106  CaL  257.) 

57.  If  there  was  no  negligence  on  the  part 
of  the  city  in  creating  the  plan  and  flxlQg  the 
location  of  the  work,  nor  on  the  port  of  the 
defendant  in  the  construction  of  the  work, 
and  no  departure  from  the  plan  of  the  city, 
neither  the  city  nor  the  defendant  would  be 
liable  for  consequential  damages;  but  if 
there  was  negligence  in  a  faulty  plan  and 
location  of  the  work,  so  as  to  make  it  a 
dangerous  obstruction  to  the  river,  which  or- 
dinary prudence  should  have  guarded 
again&t,  both  the  city  and  the  railway  com- 
pany would  be  jointly  and  severally  Uable 
for  the  entire  damage  caused  l)y  such  neg- 
ligence. (De  Baker  v.  S.  Oal.  By.  Co.,  106 
Cal.  257.) 

Public  works.   See  Public  Works. 

VIII.  Exclusion  of  Territory  from. 

58.  Where  a  territory  is  excluded  from  a 
municipal  corporation  under  an  act  of  the 
legislature,  the  legislature  in  permitting  the 
dlvifitofa,  may  iuljiist  the  buiden  of  the  ex- 
isting corporate  debts,  and  decree  that  the 
excluded  territory  shall  continue  to  bear  its 
former  proportion  of  the  burden,  but  such 
adjustment  by  the  legislature,  not  being  in 
the  nature  of  a  contract,  the  provisions 
thereof  may  be  changed  at  pleasure,  where 
the  constitutional  rights  of  creditors  of  the 
corporation  are  not  Invaded;  and  the  legis- 
lature may,  by  subsequent  act,  provide  for 
relieving  the  excluded  territory,  or  for  such 
future  adjustments  as  the  equities  of  the 
case  may  suggest  (Johnson  v.  City  of  San 
Diego,  100  CaL  468.) 

59.  Where  all  of  the  moneys  evidenced  by 
the  bonded  indebtedness  of  a  municipal  cor- 
poration were  expended  within  Its  present 
territorial  limits,  and  no  dollar  of  it  invest- 
ed to  Improve  the  excluded  territory,  it  Is 
not  onerous  or  oppressive  that  the  munici- 
pal corporation  should  be  asked  to  pay  for 
what  has  been  expended  for  Its  exclusive 
beneflt.  (Johnson  v.  City  of  San  Diego,  109 
Cal.  468.) 

MURDER. 
See  Criminal  Law,  XI,  14. 
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MUTUAL  ACXX)UNTS— NBOLIGENCE,  I. 


MUTUAL  ACCOUNTS. 
See  Accounts. 

MUTUALITY. 
Want  of.    See  Specific  Performance,  6. 

NAMES. 
See  Trademarks. 

The  middle  name  or  names,  or  the  middle 
initial  letter  or  letters,  of  a  person's  name 
are  not  material,  either  in  civil  or  criminal 
proceedings,  and  a  variance  between  the 
pleading  and  proof  in  respect  to  such 
middle  name  or  initial  is  immaterial;  hence, 
there  Is  no  fatal  variance  between  an  infor- 
mation charging  a  defendant  with  forging  a 
checlE  in  the  name  of  R.  S.  Southerland, 
and  proof  that  R.  G.  Southerland  was  the 
true  name  of  the  party  whose  name  was 
sought  to  be  forged.  (People  v.  Smith,  103 
Cal.  563.) 

Misspelling  of,  effect  of.  See  Bills  and 
Notes,  3;  Summons,  14. 

Idem  sonans,  names  are,  when.  See  Crim- 
inal Law,  40. 

Misnomer  of  pleadings,  efTect  of.  See 
Pleading  and  Practice,  2. 

Misnomer  when  immaterial.  See  Criminal 
Law,  200. 

Variance  in  name.  See  Criminal  Law, 
129. 

Variance,  when  immaterial.  See  Criminal 
Law,  40. 

Pleadings,  names  of.  See  Pleading  and 
Practice,  il,  I. 

NATIONAL  BANKS. 
See  Banks  and  Banking,  V. 

NATURAL  FLOW. 
See  Watercourses,  VIII.  1. 


NATURE. 
Crimes  agaiust.    See  Criminal  Law,  XI,  7 

NAVIGABLE   STREAMS. 
See  Watercourses,  I. 

NECESSARIES. 

Wife  ordering  not  personally  liable.      See 
Husband  and  Wife,  8,  9. 

NECESSITY. 
Ways  by.    See  Easements,  I,  3. 

NEGATIVE  PREGNANT. 

See  Forcible  Entry  and  Unlawful  Detain- 
er, e. 

NEGLECT. 

Willful,  as  ground  of  divorce.   See  Marriage 
and  Divorce,.  10,  11. 

NEGLIGENCE. 

I.  What  Constitutes. 
II.  Actions  for. 


1.  Who  may  Sue;  Parties;  Venue;  Plead- 

ings in. 

2.  Evidence  in;  Who  Liable. 
8.  Contributory  Negligence. 

4.  Who  to   Decide   Questions  of   Negli- 

gence and  Contributory  Negligence. 

5.  Instructions  as  to. 

6.  Verdict  and  Findings. 

See  Electricity. 

Explosions.    See  Explosives. 

Independent  contractors.  See  Independ- 
ent Contractors. 

Injuries  to  servants.  See  Master  and  Ser- 
vant. 

Railroad,  negligence  of,  in  constructing 
road.    See  Railroads,  35. 

Street  railroad,  negligence  in  management 
of.    See  Railroads,  III,  6. 

Of  passenger  carriers.  See  Common  Car- 
riers, I. 

Trustees,  negligence.  See  Trusts  and 
Trustees,  36,  37. 

Contract  relieving  from.  See  Telegraph 
Companies,  1. 

Covenant  against  liability  for  is  not 
against  public  policy.  See  Landlord  and 
Tenant,  27. 

Joint.    See  Common  Carriers.  33. 

Joint,  there  can  be  but  one  recovery.  See 
Judgments,  74. 

Criminal,  killing  by  arresting  officer.  See 
Criminal  Law,  246,  et  seq.  * 

Action  must  be  brought  within  two  years. 
See  Statute  of  Limitations,  24. 

Newly  discovered  evidence  as,  as  to  rela- 
tive degree  of  negligence,  no  grounds  for 
new  trial.    See  New  Trial,  24. 

Damages  for  may  be  counterclaimed  in 
action  for  compensation.  See  Counterclaim, 
6. 

I.  What  Constitutes. 

Dangerous  premises.  See  Landlord  and 
Tenant,  III. 

Dangerous  machinery  on  premises.  See 
Landlord  and  Tenant,  III. 

Obstruction  of  highway.    See  Streets,  4. 

Agent  Investing  money  is  guilty  of  negli- 
gence, when.    See  Agency,  23,  25. 

Failure  to  obey  ordinance  is  negligence. 
See  Negligence,  6. 

Ignorance  of  defendant  of  consequences 
of  its  acts.    See  Common  Carriers,  14. 

Inexcusable  neglect.    See  Defaults,  11. 
Negligence    barring    right    to    set     aside 
Judgment.    See  Judgments,  61. 

1.  Gross  negligence  is  the  want  of  slight 
care  or  diligence,  and  is  either  an  entire 
failure  to  exercise  care,  or  the  exercise  of 
so  slight  a  degree  of  care  as  to  justify  the 
belief  that  there  was  indifference  as  to  the 
interest  and  welfare  of  others.  (Redington 
V.  Postal  Tel.  Co.,  107  Cal.  317.) 

2.  To  commit  an  act  recklessly  is  to  com- 
mit it  wantonly.  (Esrey  v.  Southern  Pacific 
Co.,  103  Cal.  541.) 

3.  The  limit  of  the  doctrine  relating  to  ao* 
tionable  negligence,  in  the  absence  of  fraud 
and  collusion,  is  that  the  person  causing 
the  loss  must  owe  a  duty,  arising  from  con* 
tract  or  otherwise,  to  the  person  sustaining 
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such  loss;  and  if  there  is  n<^mi^cb  duty  no 
action  can  be  maintained,  Do  tuatter  bow 
great  the  loss  of  the  plalutiC  may  be. 
(Buckley  y.  Gray,  110  Cal.  38a) 

4.  The  owner  of  a  lot  is  liable  to  the  owner 
of  an  adjoining  lot  for  damage  done  by 
defective  drainage  pipes  used  in  carrying 
away  water  from  the  roof  of  his  building, 
and  waste  water  coming  from  the  building, 
where  he  has  knowledge,  or  the  fair  means 
of  knowledge,  of  such  defects.  (Armstrong 
V.  Luco.  102  Cal.  272.) 

5.  When  the  owner  of  premises  collects 
the  water  which  naturally  falls  upon  the 
same,  and  conducts  it  by  a  pipe  to  his  drain, 
he  undertakes  that  his  pipes  shall  be  suf- 
ficient, and  shall  continue  so,  as  to  an 
adjoining  neighbor.  (Armstrong  y.  Luco. 
102  Cal.  272.) 

6.  The  failure  to  comply  with  a  municipal 
ordinance,  or  to  perform  a  duty  imposed  by 
a  municipal  ordinance  prohibiting  the  ob- 
struction of  a  street,  whereby  the  plaintiff 
was  injured,  is  negligence  per  8e.  (McKune 
V.  S,  C,  V,  M,  &  L,  Co.,  110  Cal.  480.) 

II.  Action  for. 

1.  Who  may  Sue;  Parties;  Venue  of;  Plead- 
ings in. 

Action  for  injuries  to  wife.  huabfiaMl  and 
wife  umat  Join.  See  Huaband  and  Wife,  31, 
32. 

Wife,  wliether  may  sue  eilone  for.  See 
Husband  and  Wl^  83. 

7.  SectlkJtti  837  of  the  Code  of  Civil  Ppo- 
cednre,  giving  a  right  of  action  fior  a  deaith 
oauBed  by  negligence  to  the  "helre  or  poor- 
sooall  represemtatiYes"  of  nhe  deceased.  Is 
DOt  inrteoided  ix>  ilimift  the  damages  recover- 
atile  to  the  commiun<i«ty  relatlooi  in  which  the 
hneband  Is  the  only  heir  of  the  wife;  but 
the  word,  "heirs'*  Jis  used  in  its  oammon-law 
sense,  aoid  denotes  those  who  are  capable  of 
inberftlng  from  the  deceased  person  gen- 
eraUy,  without  (r^erence  to  the  dflstrtbation 
of  commundty  property.  (Redfleld  y.  Oak- 
land Cons.  St.  By.  Co.,  110  Ctol.  277.) 

8.  AH  of  the  heirs  mtay  be  Joined  as  poirties 
In  an  action  for  the  desrt^  of  a  wife  amd 
mother,  and  the  fact  thajt  the  husband  is  a 
party  indfYidually,  and  lAiait  the  mlnois  oilso 
appeared  by  htan  as  theilir  grdardiam  ad  Mtem, 
does  not  affeot  their  interecrt  in  /the  jmdg- 
meot,  nor  vest  any  part  thereof,  or  any 
tnterest  thepeim,  In  the  guardian  ad  litem; 
and  it  Is  no  gsound  of  objeotion  to  the  ver- 
ddot  and  JudgmenA  thai;  It  rvam  in  favor  of 
the  husband  as  an  bidlvidual  and  aJso  as 
guardian  ad  Utem  of  the  minors.  (Redfield 
v.  Oakland  Oons.  St.  Ry.  O).,  110  CaJL.  277.) 

9.  Ask  SKsikm  against  a  corporation  for  an 
injury  alleged  to  have  been  caused  by  its 
negligence  may  be  commenced  and  tiled  in 
the  county  where  the  Injuries  were  received, 
and  the  corponvtlon  is  not  entMfled  as  of 
TigbA  to  hta.ve  the  venue  ehangeid,  and  tibe 
action  trted  Itn  the  counrty  where  fts  principal 
piace  of  bucMiness  Is  located.  (Jager  v.  Oal- 
Ifomla  Bridge  Company,  104  Cal.  542.) 

10.  Va  pleading  negligence  it  is  -sufladent 
to  allege  the  negUgence  in  general  terms, 


specifying,  however,  the  particular  act  al* 
leged  to  have  been  negUgeutly  done.  (Ste- 
phenson V.  Southern  Pacific  Company,  102* 
Cal.  143.) 

11.  Where  the  act  by  wihlnh  the  InJury^ 
was  brought  about,  and  the  negligent  man- 
ner of  its  performance.  Is  spedfled,  but  the 
statement  of  other  facts  auxiliary  to  this 
fact  may  tend  to  a  clearer  conception  of  the 
principal  act,  the  com.plaint  is  good  except 
as  against  a  special  demurrer.  (Stepihensoo 
V.  Southwn  Pacific  Co.,  102  CaJ.  143.) 

12.  Where  a  complaint  for  negligence  in 
the  construction  of  a  levee  causing  injury  to 
plaintlff*8  land  Is  not  diefinite  and  specific 
in  litself  in  regard  to  the  relative  situation 
of  the  plainftlff's  land  and  the  levee  eoo- 
struoted  by  defendants,  Its  defidencles  may 
be  supp-lied  as  against  a  geneml  demurrer, 
by  the  aid  of  fiacts  of  whloh  the  courts  take 
Judk^lal  notice.  (De  Baker  v.  Southern  Cal. 
By.  Co.,  106  Oal.  257.) 

13.  The  amendmenrt  of  a  complaiint.  In  an 
action  of  negligence,  so  as  to  chaise  the  acts 
of  the  defendant  to  have  been  willfully  and 
wantonly  dome,  for  the  purpose  of  avoiding 
the  contributory  negHgenoe  of  the  pdadntifr, 
the  gist  of  the  action  being  a  claim  of  actual 
damages  tor  peisomal  Injuries  Jtnflicted  by 
the  moving  cars  of  tlie  defendant,  does  not 
alter  the  cause  of  action  and  the  statute  of 
limitations  does  not  run  against  it  until  the 
date  of  the  amended  compftadint,  but  only  to 
the  diate  of  the  commencement  of  the  aottosL 
(Barey  v.  fiouthenn  Pacific  Ck>.,  103  Cal.,  541.) 

Conopteuint  for  injury  through  excavation 
Is  demurraible  for  uncertalmty,  when.  See 
Highways,  27. 

2.  E^vidence  in;    Who  Liable. 

Burden  of  proof  of  negtigence.  See  Tei- 
egrajph  Companies. 

Care,  burden  of  proving.  See  Common 
Carriers,  25. 

Presumiptlon  of  from  explosion.  See  Ex- 
plosives, 3. 

ProxtnUate  cause.  See  Common  Carriers, 
14,  16. 

Bxpert  evidence  as  to  effect  of  care.  See 
Explosion,  4. 

14.  When  a  thing  which  causes  injury  is 
shown  to  be  under  the  management  of  the 
defendant,  and  the  ajccldent  is  sunh  as  in  the 
ordtniary  couirae  of  things  does  not  haippen 
•If  rthose  who  'hiave  th^e  management  use 
proper  care,  It  affords  reasonable  evidence, 
fen  the  absemce  of  an  explanaitlon  by  the  de- 
fendant, that  the  accident  arose  from  want 
of  ccure,  amd  no  questku  of  coortractual  rela- 
tion forms  an<  eilement  In  such  a  case.  (Jud- 
son  v.  Clant  Powder  0>.,  107  Cal.  54^.) 

15.  If  there  were  any  clrcnmstancee  which 
would  exx^use  the  apparent  negligence  of  the 
deceased  In  walking  upon  the  track  witiiout 
taking  any  ptecautlon  to  lavOkl  danger,  it 
was  Infomnbent  upon  the  plaintiff  to  estab- 
lish them  at  the  trial.  (Kenna  v.  Ontral 
Pacific  R.  R.  Co.,  101  Cal.  26.) 

16.  In  an  action  to  recover  for  Injuries 
canised  by  the  overturning  of  a  hand-car 
upon  which  a  passenger  was  being  conveyed 
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upon  defendant's  road,  the  testimony  of 
aoiother  passenger  upon  the  some  trip  who 
was  sittlaag  cm  the  rear  end  of  the  hand-car 
ait  the  time  It  was  thrown  from  the  trax^k, 
in  answer  to  a  question  as  to  whether, 
under  the  clreumstances.  It  was  possible  for 
an  ordinary  person,  sitting  In  the  i>08itlo!n  of 
the  plaintiflP,  to  stand  the  force  of  the  ^ 
and  still  retain  his  seat  upon  -the  oar,  does 
not  fall  wkhin  the  rule  which  excludes  the 
opinion  of  a  witnees.  (Healy  v.  Vlsalla  and 
Tulare  Railiioad  Co.,  101  Gal.  585.) 

17.  Opinion  evddence  that  rthe  baod-oar 
was  too  narrow  for  the  track,  and  also  as 
to  the  appearanice  of  plaintiff  imimedlately 
after  the  accident,  may  be  given  by  wit- 
nesses who  observed  the  facts.  (Healy  v. 
Viaalla  and  Tulare  R.  R.  Oo.,  Id  Oal.  585.) 

18.  An  expert  eanmot  properly  be  asked 
whether  a  structure  is  a  safe  one,  or  whether 
oeirtain  methods  are  pruident;  but  facts  may 
be  ellci'teid  froon  the  witness  from  which 
Bu>ch  a  comdusion  inevitably  follows;  amd 
where  (the  question  asked  of  an  expert  wtlt- 
nees  Is  objectlonaible  In  form,  yet  If  the 
answer  of  the  witness  gives  the  fiaxrts  in  fuU, 
ajid  explains  what  metlhods  would  have 
been  safe,  and  all  information  given  by  him 
might  have  been  obtained  by  pax>per  ques- 
tions, and  it  appears  that  the  negligence  of 
the  defendant  was  fully  proved  by  other  evi- 
dence, the  error  in  the  form  of  the  queetlooi 
Is  not  prejudicial.  (Glraudl  v.  Electric  Imp. 
Oo.  of  San  Jose,  107  Cal.  120.) 

19.  The  testimony  of  the  plaintiff  that  pitlor 
to  the  time  of  the  acetdenit  she  was  able  to 
do  all  of  her  household  work,  and  ^nce  tihe 
a*ccident  had  oocuired  she  had  not  been  able 
to  do  such  work,  is  compeiteiDiC  and  admils- 
slble  for  the  purpose  of  showing  the  extent 
and  character  of  the  injury  sustained. 
(Healy  v.  Vlsalla  and  Tulare  Co.,  101  CSal. 
585.) 

Testimony  of  physician  as  to  effect  of  fln- 
Jury.    See  B-vIdence. 

20.  It  is  not  error  to  permlrt  a  witness.  In 
illustration  of  liis  testimony  with  refereuce 
to  the  size  and  condition  of  a  shaft,  to  refer 
to  a  piece  of  iron  of  abourt  the  same  dimen- 
sions, used,  not  as  a  model,  burt  sdmply  to 
illustrate  more  clearly  the  testimony  of  tihe 
witness.  (Davis  v.  Pacific  Power  Co.,  107 
Cal.  563.) 

21.  In  an  action  for  deal^,  brought  by  the 
wife  and  minor  chUdren  of  the  deceased,  it 
is  erroneous  to  allow  the  plaintiffs  to  prove 
that  the  children  have  no  means  of  their 
own.  (Ma'honey  v.  S.  F.  and  S.  M.  Ry.  Co., 
110  Cal.  471.) 

Architect  Is  not  liable  for,  when.  See  Ar- 
chitects, 3. 

Attorney,  liability  of  for.  See  Attorney 
and  Client,  I. 

CJarriers,  liability  of  for.  See  Common 
Carriers,  I,  3. 

City,  llaWlity  of  for.    See  Sewers,  11-13. 

City,  liability  of  for  Injury  from  erection 
of  public  work.  See  Municipal  Corporations, 
VII. 

City  not  liable  for  error  tn  judgment  In 
planning  public  work.  See  Municipal  Cor- 
porations, VII. 


Levee,  neg^ence  In  constni>otion  of,  lia- 
bility for.  PeetWaters,  VI. 

OfllGers,  Aegllgenoe  of,  liability  of  countlev. 
See  Countiesf  11. 

Regents  are  not  ISable  for.  See  University 
of  California,  2. 

Seller  of  dangerous  article,  liabdlity  of. 
See  Sales,  VII. 

State,  liability  of  for  negligence  of  its  offi- 
cers.    See  State,  4. 

State,  breaking  of  wharf,  HabUlty  of.  See 
State,  5,  6. 

Street  superintendent,  ll;EuUlity  for.  See 
Streets,  V. 

Wharfinger,  assumx)slt  lies  against  for, 
when.    See  Wharves,  7. 

3.  Contributory   NegUgeoce. 

OontrfibnIoTT.    See  Master  end  derwiat,  V. 

Who  to  diedde  qnestion  of  comtrlbiitOTy 
negligence.    See  post,  H,  4. 

Instructions  as  to  contributory  negligence. 
See  post,  II,  5. 

Ignorance  of  fact  as  comtribntory  DegU- 
gence.    See  Bleotrtclty,  6. 

Violation  of  ordinance  by  raihoad,  plain- 
tiff must  still  use  care.    See  RaAlroads.  36. 

Ignorance  of  position  of  idlectrlc  wires  is 
not.    See  Bdectrtdty,  4. 

Principal  is  not  guilty  of.  when.  See 
Agency,  24. 

Fovgetfulness  as.    See  RadlToads,  35. 

Riding  on  platform  as.  See  Common  Qor- 
riers,  22. 

Burden  of  proof  of.  See  Master  and  Serv- 
ant, V. 

22.  Contributory  negtlgence  sufflctent  in 
law  to  defeat  a  (recovery  flor  an  Injury  caused 
by  the  negligence  of  the  defemdant  must  be 
such  negligence  as  direotly  contriburtes  to 
the  accident  (Gross  v.  California  Street 
Cable  Railway  Co.,  102  Oal.  313.) 

23.  As  there  are  different  olasses  in  soci- 
ety, with  widely  different  degrees  of  iivteUi- 
gence,  a  person  injured  is  iMt  required  to 
exercise  metre  care  than  is  usual  under  sSni' 
tlar  circumstances  among  carefud  and  pro- 
dent  persons  of  the  class  to  wihich  he  be- 
longs; and  the  same  care  and  caution  is  not 
required  from  the  mass  of  ignoramt  laboreiiB 
that  is  exercised  by  better  informed  persons. 
(Glraudl  v.  Electric  Imp.  Oo.  of  San  Jose, 
107  Oal.  120.) 

24.  The  rule  that,  if  one  was  aware  of  a 
fajct  which  should  have  put  'him  upon  Us 
gua<rd,  he  cannot  rebut  the  presumption  of 
contributory  negligence  by  showing  fttiat  be 
momentarily  forgot  it,  must  have  a  reason- 
able construction;  and  to  forget  is  not  negli- 
gence, unless  it  shows  the  want  of  ntndinary 
care,  and  that  is  a  question  for  the  jury. 
(Gtiraudl  v.  Electric  Imp.  Oo.  of  San  Jose, 
107  Cal.  120.) 

25.  In  an  action  for  negligence  against  a 
railroad  company,  where  it  appears  that  the 
plaintiff  by  her  own  negligenv^e  placed  her- 
self in  a  position  of  danger,  but  defendant 
was  aware  of  her  danger,  and  did  not  exer- 
cise ordinary  care  to  protect  her,  the  right 
of  the  plaintiff  Is  not  barred  by  contributory 
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«jeelie<mce.  but  the  law  gives  to  tiie  injured 
persoa  a  right  of  action,  based  upon  the 
principle  that  a  <fia)l]iiire  to  exercise  ordinary 
cture  by  a  defendiaDit  uDder  socib  ciroumtftaai* 
oen  ajmounts  to  a  d^e^ree  of  reckless  cooidiict 
that  may  be  termed  willfml  and  wa/nton;  and 
when  ai>  act  is  wlUfuJly  and  wauboiifly  dooie^ 
contributoiry  negligence  upon  the  part  of  the 
person  Inured  Is  not  an  eilement  wfhkah  wtti 
defeat  a  recovery.  (Esrey  v.  Southern  Pa- 
cific Ck>.,  103  Gal.  541.) 

Con'tributory  negUgenee  at  railroad  cross- 
ing.   See  Railroads,  6,  et  seq. 

Tra-veler  has  right  to  presume  railroad 
company  will  mot  be  uegldgemt  See  Rail- 
roads, 53. 

26.  The  party  who  last  had  a  dear  oppor* 
tUDiity  of  avoiding  the  accident,  notwith- 
standing rbhe  negligence  of  hds  opponeint,  is 
considered  soledy  responsible  for  the  Injury. 
(Bsrey  v.  Southern  Fadfic  Co.,  103  Call.  541.) 

4.  Who  to  Deciile  Questions  of  Negligence 
and  Gontribuitory  Negligenoe. 

Who  to  determine.  <See  Master  aind  Serv- 
ant, V. 

Nonsuit,  when  loaproper  In  action  by  serv- 
anrt.    Soe  Master  and  Servant,  7. 

Negligence  and  contrJibulory  aegligeDice 
are  questions  of  fact  when.  See  Railroads, 
46,  47. 

Question  of  is  one  for  jury.  See  Oommoh 
Oarrieow,  27;    Electricdty,  5. 

Beasoinable  oare  Is  qtieertJon  for  jury.  iSe« 
Enectricity,  2. 

Kikowledge  of  daoger  is  question  of  fact 
See  Master  and  Servant,  80. 

Cozvtributory  negiUgence  as  a  matter  of 
law,  what  is.    See  Raililroads,  49. 

Proximate  cause  Is  queation  of  fact.  See 
Ck>minon  Carrfers,  15. 

Prudence  of  expelled  passenger  in  at- 
tempting ito  walk  back  is  question  for  jury. 
See  Oomimon  Carriers,  13. 

De^very  of  goods,  negligence  flm  is  question 
for  Jury,  when.    See  Sales,  10. 

27.  The  question  of  negligeoice  is  a  mixed 
question  of  law  and  flact,  and  wtheoe  there  is 
ivom  for  difference  of  opinion  between  rea- 
sonable men  as  to  the  existemee  of  facts 
from  which  negligence  may  be  inferred,  or 
room  for  dlfFerence  as  to  the  infierence  which 
migiht  be  drawn  from  facts,  the  question  of 
negUgenice  Is  for  the  jury,  'and  the  court 
in  such  case  does  not  err  In  denying  a  mo- 
tion for  nonsuit.  (Redlngton  v.  Postal  Tel. 
Oo.,  107  Cal.  317.) 

28.  As  a  general  proposition  cases  of  neg- 
ligeiMfe  (to  whiich  those  of  .contri'butory  DegU- 
gence  form  no  exception)  present  a  mixed 
question  of  law  and  fbet.  In  which  it  de- 
volves upon  the  court  to  say,  as  matter  of 
law,  what  is  or  amounts  to  negUgenice,  and 
upon  the  jury  to  say,  as  matter  of  fact, 
whether  or  not,  In  the  partlcuiLar  case,  the 
facts  In  proof  warrant  the  imputation  of 
negligence.  (Van  Praag  v.  Gale^  107  C5al. 
438.) 

20.  In  an  action  for  negligence,  where  the 
facts  are  doubtful  as  the  result  of  uncertain 
evidence  or  conflicting  testimony,  the  ques- 


tion of  negligence  or  conflicting  evidence 
should  be  submitted  to  the  jury;  but  where 
the  f^urts  are  not  doubtful,  nor  the  evidence 
conflicting,  the  question  is  one  of  law  for  tbe 
court.  (Davis  v.  California  Street  Oable 
RaUroad  Co.,  105  Cal.  131.) 

30.  The  court  may  withdraw  a  case  of  neg- 
Ugenice from  the  jury  and  direct  a  verdict 
for  the  defendant,  where  the  evidence  Is  un- 
dispurted,  or  Is  of  such  conclusive  character 
that  the  court,  In  the  exercise  of  sound  ju- 
dicial discretion,  will  be  compelled  to  set 
aalde  a  verdict  returned  in  opposition  of  It. 
(Davis  V.  Oalifomia  Street  Cable  R.  R.  Co., 
105  CM.  131.) 

31.  Where  the  fads  are  admiitted  or  proven 
without  contradiction,  the  eoufrt  will  deter- 
mine wihether  or  not  they  establish  negli- 
gence, or  show  contributory  negldgence,  but 
where  the  condusloai  is  open  to  debate,  it  is 
one  for  the  jury,  under  proper  instructions 
from  the  court  and  a  nonsuit  should  be  de- 
nied. (Stephenson  v.  Southern  Pac.  Co..  102 
Cal.  143.) 

32.  Where  the  flaxTts  in  an  action  for  dam- 
ages for  negligence  are  undisputed,  and  the 
plaintiff's  negligence  clearly  appeare  there- 
from, or  where  the  uncontradicted  evidence 
on  the  part  of  the  plaintiff  is  such  that  the 
only  reasonable  construction  that  can  be 
dirawn  therefrom  is  that  the  iojured  person 
did  not  exercise  such  care  as  men  of  ordinary 
pmdenoe  usually  exercise  In  positions  of  like 
exposure  and  danger,  the  issue  of  negllgenioe 
is  a  question  of  law  to  be  determined  by  the 
court,  and  it  is  its  dnity  to  grant  a  nonsuit. 
(Kenna  v.  Central  Pacific  R.  R.  Co.,  101  Cal. 
26.) 

38.  Where  the  surrounding  circumstances 
leave  the  Inference  of  negligence  open  to 
doubt,  debate,  or  difference  of  opinloni,  and 
it  appears  that  the  object  of  danger  was  onfly 
occasionally  'presented,  and  was  not  usually 
existent  as  a  menace,  it  is  proper  to  snbmit 
the  question  of  plaintiff's  negligence  to  a 
jury.    (Van  Praag  v.  Gale,  107  Cal.  438.) 

34.  The  court  sihauld  decide  the  question 
of  n^llgence  as  a  matter  of  law  when  the 
facts  are  clearly  settled,  and  the  course 
which  common  prudence  dictates  can  be 
readily  discerned;  but  that  contributory  neg- 
ligence is  matter  of  law  is  the  exception 
and  not  the  rule;  and  it  Is  only  where  the 
inference  of  negllgenice  i««  Irresistible  that  H 
becomes  the  duty  of  the  couitt  to  decide  upon 
it  as  matter  of  law.  (Van  Praag  v.  Gale, 
107  Cal.  438.) 

35.  In  an  action  against  a  railroad  com- 
pany the  question  of  the  wantonness  and 
wlllfu'lness  of  the  act  of  the  defendant  in 
moving  the  train  when  the  plaintiff  was  seen 
to  be  in  a  position  of  danger,  is  a  question  of 
fact,  which  the  jury  are  justified  in  finding 
against  the  defendant.  (Bsrey  v.  Southern 
Pacific  Co.,  103  Cai.  541.) 

36.  In  an  action  for  an  injury  caused  by 
negligence,  "wliere  the  negligence  of  the  de- 
fendant is  not  attempted  to  be  shown  by  any 
single  act  or  omission,  but  is  an  ultimate  fact 
resulting  from  other  faKrts  and  circumstances 
in  the  case,  to  be  ascertained  upon  the  con- 
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slderation  of  those  facts  and  circinnstaiices  they  could  neither  adrance  nor  retreat,  nor 

yiew^ed   in  conneotion   with  (the  respectire  cross  the  track  with  wufety,  and  where  tbey 

refaitioas  of  the  parties,  the  iecnie  of  nesrll-  could  iio>t  more  to  the  roadside  away  from 

gpence  is  so  much  a  question  of  f  aict,  or  is  eo  the  a|>proaching^  isnAit  ibecanse  of  the  ob- 

dependent  upon  the  determlmatioii  of  contro-  stmothig  lumber,  wherenpon  the  hone  be- 

rerted  facts,  that  its  existence  miut  be  ledCt  came  frigihtened  by  the  approacdidng  train, 

to  the  Jury,  and  a  nonsuit  sh<nJld  not  be  and  backed  upon  the  tntcik  /to  the  linjury  of 

granted.    (Raub    v.  Loe    Amgelee   Terminal  the  plaintiff,   the  question  of  conftri>bratory 

Railway  Oo.,  108  Gal.  478.)  niQgl^ence  of  the  plaintiff  is  properly  left  to 

3Y.  Whether  the  owner  of  the  lot  upon  tlhe  Jnry.    (McKune  v.  S.  C  V.  M.  end.  L.  Oo.^ 

whicJi  the  defective  drainage  pipes  are  used  HO  Gal.  480.) 
has  knowledge,  or  fair  meaan  of  knowledge, 

of  the  defects,  is  a  question  of  fact  for  the  5.  Instractioa  as  to. 

Jnry  to  determine,  and  its  determination  will  42.  In  the  absence  of  any  evidence  tending- 

not  be  reviewed  upon  appeal  iwhere  -there  is  to  prove  contributory  negUgenoe,  lit  is  proper 

evldenioe  to  sustain  the  verdict.    (Armstrong  for  the  court,  in  its  Instructions,  to 


V.  liuco,  102  Gal.  272.)  that  there  was  none.    (McNamora  v.  MoDon- 

38.  If  the  court  is  not  satisfied  that  the  ougih,  102  Oal.  575.) 

evidence,  as  matter  of  law,  establlshi'S  the  43.  Where  the  Jury  was  repeatedly  in- 
contributory  negligence  of  t2he  pla4ntJff,  or  struicted,  in  clear  and  explicit  lan^age, 
if  it  believes  that  under  the  evidence  touch-  that  plaintiff  was  not  entitled  to  recover,  un- 
ing  the  conduct  of  the  plaintiff,  reasonable  less  she  was  at  the  time  of  the  accident 
minds  might  differ  upon  the  question  whether  herself  exercising  ordinary  care  to  avoid  the 
or  not  he  was  negligent,  that  question  is  one  lnj.ury  of  whi<^  she  oomplAined,  it  is  not  to 
of  fact  which  It  is  the  duty  o£  tbe  court  to  be  reasonably  supposed  that  the  jury  was 
allow  the  jury  to  determine.  (McKune  v.  misled  to  the  prejudice  of  appellant  because 
Santa  Olara  Valley  Mill  and  Lnmfber  Oo.,  110  a  single  instruction  upon  the  subject  of  the 
Oal.  480.)  defendant's  negligence  omitted  to  say  any* 

39.  Where  a  person  was  injured  from  be*  thing  upon  the  subjeot  of  the  contributory 
Ing  caught  in  a  shaft,  tbe  rough  pirojeotlons  asfi^gence  of  the  plaintiff.  (Stephenson  v. 
of  the  shaft  not  being  visible  to  the  plalotiff.  Southern  Pacific  Oo.,  102  Oal.  143.) 

and  not  being  apparent  while  the  shaft  was  44.  An  dnstroctioQ  In  legai^  to  the  viola- 

fen  motion,  it  cannot  be  said,  as  matter  of  tion  of  aji  ordinance  is  not  erroneous  by 

laiv,  (that  he  was  guilty  of  contributory  neg-  reason  of  omitltag  a  limitation  which  is  not 

Ugenice  in  allowing  his  clothing  to  be  caught  appUcable  to  the  case,  or  for  not  direcHy  in- 

In  those  projections;  Imt  the  question  as  to  eluding  the  question  of  contributory  negli- 

wtiether  he  was  guilty  of  contributory  neg-  gence,  when  the  ioBtnnatioinB  as  a  wthole  aboivr 

Ugence  is  a  proper  one  for  the  jury.    (Davis  that  tl>e  jury  was  fuUy  instructed  upon  the 

V.  Pacific  Power  Oo.,  107  OaL  SeS.")  doctrine   of    contrihntory   negUgenee.    (Me- 

40.  Where  the  plainftiff  was  indnred  by  fall-  Kune  v.  S.  O.  V.  M.  and  L.  Oo.,  110  Oal.  480.) 
lug  through  an  opening  maintained  by  de- 
fendant in  the  sicfeewaik,  whicOi  had  no  ladl-  6.  VeiPdiot  and  Findings. 

tog  or  poxrtectton  around  it,  and  which  was  Damages  for.    See  Damages,  II. 
occasioned  by  the  defendant  les/ving  a  trap-  Damages  for  are  not  community  prwerty. 
door  open  flat  upon  the  sidewalk,  which  the  g^e  Husband  and  Wife,  20. 
plaintiff  hail  crossed  a  few  moments  before  Death,  damages  limited  to  Injury  to  plain- 
when  closed,  and  had  not  seen  opened,  and  ^[f^    g^^  Damages,  6. 

did  not  observe  that  It  was  op«i  by  reason  livterest,  allowance  *<rf,  is  question  for  jury, 

of  being  absorbed  in  business  whJfle  attempt-  g^  Interest  11 

«-ww^,v^  ^„iiw  *^ .w««-    ««h»  *,^-i  c.«i^ir.»«  A^^  climbed  for  the  purpose  of  adjusting  a  btocK 

o««.  *!«  qu^atton  orV%^Urf con  W^u-  -^^^  ^«  et^^'f  «£f' 1^g5 

tory  negUgence  is  one  of  fact  for  the  Jury,  ^^       bv  which  ^eioast  was  sustained  the 

and  a  motion  for  a  nonsuit  on  the  giwind  ^^,^„^4w«Snr  ^f  1-^ 

44v«4.  **,«  *vi«<i««^44V'«  *ww,it»A«.^^  ^wv.*wrfK«f^x.  *-^  decision  in  favor  01  the  piairnciir  cannot  be 

I  r.^/2^n^nf?'l2i^                    (Van  Praag  to  the  oontrary.    (Andenwrn  y.  HIiMbaw.  110 

V.  Gale,  107  OaL  438.)  ^^,  ^gj  ) 

J,Ha^^T  Si^"  !^  ^'^^^^'^l^  46.  Where  the  conrt  hu  found  aU  the  pro- 

^*^^L4?it^i^  ^^^^  ^^  bartlTO  ftwta  from  •which  negUgence  of  tt» 

wire  compeUed  to  turn  around  a  pile  of  lum-  '<«^  ^-  *"»  Franelgco,  111  Oal.  198.) 

c'See*'?o^  «^ra^  ^i."^  tS.  f^X  NEGOTIABI.B   IN«TRtrMHNT8. 

first  time  discovered  that  thece  were  other  See  Bills  and  Notes. 

piles  of  lumber  that  had  to  be  passed,  when  Warehouse  receipt    is    negotiable    instm-' 

for  the  first  time  they  noticed  an  approaahing  ment.    See  Warehousemen,  1,  2. 

train,  and  were  caught  in  a  position  where  Checks.    See  Banks  and  Banking. 
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NEW  OITY  HALL. 

Power  to  modify  plans.    See  Sboi  Francdeco, 

1. 

NEW  OONTRAOTS. 

See  Oontniets,  V. 
Novation.    See  Notation. 
N«w  mointga^  in  place  of  old,  effect  oif. 
See  Homesteads,  21. 

NEW  OOUNTIBS. 
See  Ck>iinties. 

NEW  EXECUTION. 
Iflaning.    See  ExecutloiiA,  IL 

NEWLY  DISCOVERED  EVIDENCE. 
See  New  Trial,  II,  4. 

NEWSPAPERS. 

ReadlDc:  of  newspaper  by  juror.  See  Jury 
and  Jurors,  34,  35;  Neiw  Trial.  6. 

OplnHona  formed  from  leading.  See  Jury 
nud  JurocB,  28. 

Proprietor  h&ble  tfaovcgii  igooraaiit  o(f  pub- 
lication.   See  Libel,  9. 

Libel,  privileged  commamiicattoine.  See 
Privileged  Conmiainlications,  8,  9. 

Venue  of  action,  for  libel  against  See 
Libel,  10. 

NEW  TRIAL. 

I.  Definition  of;  in  Wbat  Oases  may  be 
•had  and  in  Wliat  Proceedings  Neces- 
sary. 

II.  Groonda  of. 

1.  Misconduct  of  Jury;  Prejudicial  Con- 
duct of  Judge. 

2.  Insufficient  Evidence;  Venllct  against 

the  Evidence. 

3.  Surprise;  Decision  against  Law. 

4.  Newly  Discovered  Evidence. 

5.  Miscellaneous  Grounds. 

III.  Notice  of  Motion  for  and  Statement  on. 

lY.  Hearing  and  Deciston  on  Motion;  Appeal 
from. 

V.  Second  Trial;  Rigihts  on. 

L  Definition  of;  in  What  Oases  may  be  had 
and  In  What  Prooeedings  Neceesairy. 

Pioeeedhigs  In  supreme  oonrt,  neiw  trial  in. 
See  Appeals,  352. 

Action  of  supervisors  on  appeal  from  street 
asseesment,  new  trial  cannot  be  granfted.  See 
Stneets,  102. 

Motion  for  not  proper  In  prohibition.  See 
ProUbition,  3. 

FroceedingB  for  oonflnnatAoooi  of  irrigeitlon 
district,  new  trial  may  be  granted  in.  See 
Irrigation  Districts,  9. 

Ooasclusioiis  of  law  casKuot  be  reviewed  on 
motion  for  new  trial.    See  post,  44. 

1.  A  new  trial  is  a  re-examination  of  an  is- 
sue of  fact  in  the  same  court,  and  where  all 
the  fiacts  are  agreed  upon  there  is  no  Issue  of 
ftiict  to  be  re-examined,  and  no  grround  for  a 
new  trial.    (Gregory  v.  Gregory,  102  Oal.  50.) 

2.  Under  the  constitution  of  1879  a  petition 


for  rehearing  of  a  proceeding  for  disbarment 
is  an  appropriate  remedy,  and  a  motion  for 
a  new  trial  of  the  proceeding  is  not  a  proper 
remedy,  and  there  cannot  be  a  motion  for  a 
new  trial  after  an  application  for  a  rehear- 
ing has  been  denied.  (Matter  of  Pbilbiook^ 
108  Oal.  14.) 

3.  A  motion  for  a  new  trial  is  not  neces- 
sary to  review  an  objection  to  a  judgment 
which  appears  upon  the  face  of  the  findings. 
(OaUfornia  National  Bank  of  San  Diego  v» 
Ginty,  108  Oal.  148.) 

II.  CitTounds  of. 

1.  Misconduct  of  Jury;  Prejudicial  Conduct 

of  Judige. 

Misconduct  of  Jurors.  See  Jury  and 
Jurore,  V. 

Separation  of  jury  as  ground  for  new  trial. 
See  Jury  and  Jurors,  37. 

4.  Where  the  clothing  of  the  deceased  of- 
f  ered  In  evidence  show^  no  powder  marks,  a 
new  trial  should  be  gsraiuted  for  misconduct 
of  Jurors  in  ioveetigating  the  case  out  of  the 
court  room,  where  it  appears  by  uncontrar 
dieted  affidavits  thait  two  of  the  Jurors  ex- 
perimented with  a  rifle  out  of  court  for  the 
purpose  of  ascertaining  at  what  distance 
powder  marks  upon  clothing  would  be  car- 
ried by  the  firing  of  the  rifle.  (People  v.  Conk- 
ling,  111  Gal.  016.) 

5.  Although  the  reading  of  newspapers  by 
Jurors  while  engaged  in  the  trial  of  a  cause 
is  an  act  of  Inattention  to  duty  which  ought 
to  be  properly  corrected,  and  if  the  news- 
paper contains  any  matter  such  as  would, 
from  itfe  character  or  the  manner  or  connec- 
tion In  which  it  is  stated,  be  calculated  to 
prejudice  or  injuriously  affect  the  minds  of  a 
jury,  a  presumption  of  improper  influ»»ni:e 
arises,  requiring  a  new  trial  for  miscondtict 
of  the  Jury,  and  in  such  case  the  Jury  would 
not  be  permitted  to  testify  that  they  were- 
not  influenced  by  any  thing  read  in  the 
paper,  yet  this  rule  has  no  application  where 
the  newspaper  merely  states  the  evidence 
correctly  as  presented  in  the  record,  and 
contains  nothing  calculated  tn  mislt^arl  or 
improperly  affect  the  minds  of  ihe  lury. 
(People  V.  Leary,  105  Cal.  486.) 

Reading  of  newspaper  by  jury  as  ;^roiind 
for  new  trial.    See  Jury  and  Jurors,  V. 

6.  The  mere  use  of  a  small  amousnt  of  in- 
toxdoating  liquor  in  the  Jury-room,  drank  in 
little  swaUows  just  'before  going  to  meals, 
without  any  pretense  that  any  member  of 
the  Jury  became  in  the  least  intoxicated  or 
affected  by  the  liquor  so  as  to  impair  his 
faculties,  or  In  the  least  Interfere  with  the 
proper  discharge  ol  his  duties,  and  the  evi- 
dence shows  the  conrtrary,  there  is  no  such 
misconduct  on  the  part  of  the  Jury  in  the  use- 
of  Intoxicating  drink  as  to  require  the  gnant* 
ing  of  a  new  trial.  (People  v.  ti&sury,  105  CiaL 
486.) 

7.  The  smuggling  of  liquor  into  the  Juiry- 
room  without  the  knowledge  of  the  couart 
is  a  reprehensible  dereliction  of  duty  on  the 
part  of  a  juror,  if  done  willfully  or  wan- 
tonly, and,  upon  coming  to  the  knowledge  of' 
the  trial  court,  should  be  severely  punished,. 
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and  ca/Qse  the  verdict  to  be  jealously  scru- 
tinized; but  does  not  necefiearily  vitiate  the 
verdict  where  the  evidence  is  such  as  to  re- 
but the  presumiption  of  Injury  flofwin^  tliere- 
flrom  to  the  defendant.  (People  v.  Leary, 
105  Cal.  486.) 

8.  Where  it  appears  that  after  the  J-ury 
had  been  out  for  several  hours  wdthout 
agreement,  they  <were  brought  Into  court 
with  a  statement  of  failure  to  agroe,  and 
that  the  judge,  after  finding  out  that  the 
jury  stood  eig'ht  to  three,  called  attention,  to 
the  fact  that.  If  the  Jury  could  nwt  agiree, 
all  the  expenses  would  fall  upon  the  pto.lii*tiff , 
who  WEU3  not  well  off,  and  Informed  tbem 
that  the  plaintiff  required  nine  men,  and  that 
if  it  waa  possible  for  one  of  the  three  to  ar- 
rive at  a  conclusion,  anything  the  Judge 
could  do  (he  would  cheerfully  do,  and  stated 
that  he  would  send  them  out  once  mo(re,  and 
give  them  a  ohaace  to  try  to  agi^ee,  exjwess- 
ing  the  opinion  that,  when  the  Jury  appre- 
ciated the  circumstances  and  situa^tlon  of 
the  parties,  they  would  make  one  more  ef- 
fort to  do  dt,  after  whicli  the  Jury  returned  a 
heavy  verdiict  for  the  plaintiff  In  a  few 
minutes,  a  new  trial  should  be  granted 
for  Irregxil&rlty  on  the  part  of  the  court. 
(Maho(ney  t.  S.  P.  &  S.  M.  By.  Co.,  110  Oai. 
471.) 

2.  Insufficient  SMdence;  Veidict  agalnet  the 

Eividence. 

Verdict  against  evidence,  trial  court  should 
set  aside.    See  Apfpeals,  309. 

Verdict  is  against  law  and  evidence,  when. 
See  Damages,  5.   ^ 

Verdict,  when  not  against  the  evidence. 
"See  Exemptions,  1. 

Venddcts  in  will  contest,  scrutinizing  and 
setting  aside  of.    See  Wills,  42. 

New  trial  for  Insufficiency  of  evidence,  dis- 
cretion of  court.    See  Criminal  Ijsjw,  221. 

An  order  granting  a  new  trial  on  account 
of  the  insufficiency  of  the  evidence  to  Jus- 
tify the  verdict  is  within  the  discretion  of 
the  trial  court.  (Brooks  v.  S.  F.  &  N.  P.  By. 
Co.,  110  Oal.  173.) 

Duty  of  conrt  to  examine  the  evidence  on 
motion  for  new  trial.    See  post,  42. 

10.  The  superior  court  As  authorized  to 
grant  a  new  trial,  notwithstanding  a  snbstan- 
tilal  conflict  in  the  evidence,  where  it  is  of  the 
opinion  thBUt  the  verdict  or  decision  of  the 
court  is  against  the  weight  of  the  evidence. 
(Bates  V.  Howard,  105  Cal.  173.) 

11.  W'hen  the  evidence  is  conflicting  the 
trial  court  is  authorized  to  review  dt  on  mo- 
tion for  a  new  trial;  and  if,  in  its  opinion 
the  verdict  is  against  the  w€dg>ht  of  the  evi- 
dence, it  is  its  duty  to  grant  a  new  trial. 
<Warner  v.  The  F.  Thomas  ParicAan  D.  & 
C.  Works,  105  Oal.  409.) 

12.  The  granting  or  denying  of  a  new  trial 
on  the  ground  that  the  evidence  Is  insuffi- 
cient to  Justify  tihe  verdict,  where  there  is  a 
siTbstantial  conflict  In  the  evidence,  lis  In  the 
discretion  of  the  trial  court,  and  its  action 
is  'N)ncluslve  upon  the  appellate  court,  unless 
It  appears  that  there  has  been  an  abuse  of 


discretion,  and  it  is  immaterial  whether  the 
evidence  is  insufficient  to  sustain  all  or  only 
a  portion  of  the  issues  on  wMch  the  Judg- 
ment must  depend.  (Domlco  v.  Casassa,  101 
Cal.  411.) 

13.  In  an  action  for  damages  for  the  de- 
struction of  property  swept  a/way  during 
high  water,  by  reason  of  the  alleged  faulty 
and  negligent  construction  of  a  railroad 
bridge  maintained  by  the  defendants,  where 
the  defendants  admitted  upon  the  trial  the 
value  and  quantity  of  the  property  lost  by 
the  plaintiff.  In  accotdlanee  with  the  claim 
mAde  in  the  coanpladnt,  and  supported  by 
the  uncontradicted  evidence  of  a  witness  for 
the  plaintiff,  and  the  court  instructed  the 
Jury  that  the  property  descriibed  in  the  com- 
pbdnt  as  ha/ving  been  destroyed  was  of  the 
value  stated  in  the  complaint,  and  that,  if 
they  found  that  the  property  was  destroyed 
in  the  manner  and  under  the  (^rcumstauces 
stated  in  the  complaint,  it  would  be  tbedr 
duty  to  render  a  verdict  for  the  value  there- 
of, a  verdict  for  the  plaintiff  of  a  much  less 
amount  of  damages  would  be  set  aside  as 
unsupported  by  the  evidence  and  contrary 
to  law.  (Gier  v.  Los  Angeles  Oonsolida4ed 
Electric  Ry.  Co..  108  Cal,  129.) 

14.  The  fact  that  the  lury  vMted  the  prem- 
ises to  enable  them  to  understand  the  evi- 
dence introduced  on  the  trial  cannot  de- 
prive the  court  of  its  Jurisdiction  to  grant  a 
new  trial,  which  it  should  do,  notwithstand- 
ing a  conflict  in  the  evidence,  if  fully  con- 
vinced tha^t  the  verdict  was  wrong.  (Mc- 
Queen V.  Mechanics*  Institute,  107  Cal.  168.) 

3.  Surprise;  Decision  againist  Law. 

15.  The  trial  court  is  not  authorized  to 
grant  a  new  trial  upon  the  ground  that  the 
conclusions,  flrom  the  facts  found,  aire  a  deci- 
sion against  law,  and  an  order  granting  a 
new  trial  upon  that  ground  will  be  reversed 
upon  appeal.    (Pierce  v.  WillU,  108  Cal.  91.) 

16.  Erroneous  views  of  the  lajw,  or  ad'^ce 
of  an  attorney  contrary  to  the  rulings  of  the 
couTt,  is  not  the  "eui^prlse"  for  which  a  new 
trial  may  be  gianted.  (Santa  Cruz  R.  P.  Co. 
V.  Bowie,  104  Cal.  286.) 

K.  W^here  the  validity  of  a  lease  for  moie 
than  one  year  is  in  controversy  in  an  action 
of  ejectment  the  failure  of  the  plaintiff  and 
his  counsel  to  acquaint  themselves  before 
the  end  of  the  trial  with  the  fact  that  the 
lease  was  for  a  period  of  more  than  one  year, 
the  lease  being  the  foundation  of  the  plain- 
tiff's action  and  being  In  their  possession 
and  produced  in  evidence  by  them,  is  not 
a  surprise  which  ordinary  prudence  couM 
not  ihave  guarded  against;  and.  where  the 
affidavits  upon  motion  for  a  new  trial,  upon 
the  ground  of  surprise,  do  not  show  why  ap- 
plication was  not  made  for  leave  to  amend 
when  the  defect  in  the  document  was  flrst 
discovered,  so  as  to  have  a  reformation  of 
the  lease  before  the  flnal  submission  of  the 
cause,  the  refusal  of  the  court  to  grant  a 
new  trial  upon  the  ground  of  surprise  Is  not 
an  abuse  of  discretion.  (Barderre  v.  Den, 
106  Cal.  5»4.) 
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4.  Newly  Ddscovered  Evideace. 

18.  The  granting  of  a  new  tpl.il,  upon  ihe 
ground  of  newly  discovered  evidenoo,  is 
largely  matter  of  discretion,  the  exercise  of 
which  will  not  be  disturbed  by  the  appellate 
court,  except  in  ease  of  abuse  c)o»ai)y  dis- 
closed by  the  record.  (O'Rourke  v.  Venne- 
kohl,  104  Cal.  254.) 

19.  The  granting  of  a  new  trial  for  newly 
discovered  evidence  of  a  material  nature  is 
so  peculiarly  within  the  discretion  of  the 
trial  eou^rt,  that  the  absence  of  a  showing 
of  diligence  must  be  very  marked  upon  the 
record  to  Justify  an  Interference  with  such 
discretion.    (Heintz  v.  Cooper,  104  €al.  668.) 

20.  Diligence  is  a  relative  term,  Incapable  of 
exact  definition,  and  depends  essentially 
upon  the  particular  circumstances  of  such 
case.    (Heintz  v.  Coop€«r,  104  Cal.  668.) 

21.  A  new  trial  should  not  be  granted  up- 
on the  ground  of  newly  discovered  evidence, 
where  the  party  has  not  shown  due  dili- 
gence In  discovering  and  producing  the  evi- 
dence, nor  where  the  evidence  is  purely 
cumulative,  nor  unless  the  newly  discovered 
evidence  is  •such  as  to  render  a  different 
resuk  upon  a  retrial  probable.  (0*Rourke  v. 
Vennekohl,  104  Cal.  254.) 

22.  Where  the  cumulative  evidence  4s  suf- 
ficiently strong  to  Tender  a  different  result 
probable  in  the  opinion  of  the  court  a  new 
trial  should  not  be  refused  merely  because 
the  evidence  is  cumulartive.  (O'Rourke  v. 
Vennekohl,  104  Cal.  254.) 

23.  To  warrant  a  new  trial  on  the  ground 
of  newly  discovered  evidence  It  must  ap- 
pear, among  other  things,  that  the  new  evi- 
dence l>e  not  cumulative  merely;  that  it  be 
such  as  to  render  lA  different  verdict  reason- 
ably probable  upon  a  retrial;  and  that  it 
could  not,  with  treasonable  diligence  have 
been  discovered  and  produced  at  the  trial. 
In  the  present  case,  the  newly  discovered 
evidence  does  not  satisfy  the  first  two  of 
these  requirements.    (People  v.  Demaflters, 

109  Cal.  607.) 

24.  In  an  action  to  recover  damages  f]X)m 
a  collision  of  the  cars  oif  two  street  iiailways, 
whe(re  a  verdict  and  Judgment  was  passed 
in  favor  of  the  plaintiff  against  oioe  of  the 
street  railway  companies  alone,  a  motion  for 
a  new  trial  of  such  street  railway  compaiiy 
upon  the  giround  of  newly  dlsoovered  evi- 
dence, is  properly  denied,  where  <the  newly 
discovered  evidence  bears  only  upon  the 
question  of  the  relative  degree  of  negUgence 
of  the  two  street  railway  companies,  and 
does  iK)t  tend  to  rebut  or  defeat  plalntifTs 
right  to  recover  from  both  of  them,  and  pre- 
sents evidence  of  the  same  general  charac- 
ter, and  to  the  same  point,  as  miuch  of  the 
evidence  adduced  at  the  trial,  and  Is  not 
such  as  would  Tender  a  different  result  upon 
a  new  trial  reasonably  probable.  (Rowland 
V.  Oakland  Consolidated  Street  Railway  Co., 

110  CaK  513.) 

5.  Miscellaneous  Grounds. 

Ooutradlctory  instructions  are  ground  of. 
See  Malicious  Prosecution,  23. 


New  trial  for  erroneous  instructions,  wheo 
proper.    See  Master  and  Sei*vant,  36. 

Excessive  damages,  new  ti'ial  for.  See 
Damages,  9. 

Excessive  damages,  review  on  appeal. 
See  Appeals,  320. 

Uncertainty  in  findings,  new  trial  will  be 
granted  for,  when.    See  Replevin,  12,  et  seq. 

III.  Notice  of  Motion  for  and  Statement  on. 

25.  No  motion  for  a  new  trial  can  be  en- 
tertained where  no  notice  of  intenltion  was 
given,  as  prescribed  by  the  code,  and  no 
statement  or  bill  of  exceptions  was  prepar- 
ed.   (Matter  of  Philbrook,  108  Cal.  14.) 

26.  If  the  court  refuses  to  hear  any  evi- 
dence ,oir  disregards  it  in  its  decision,  excep- 
tion should  be  taken  to  its  rulings,  in  order 
to  have  the  same  considered  upon  a  motion 
for  a  new  trial.  Upon  the  hearing  of  such 
motion  any  errors  In  law  oocu<rring  at  the 
trial  must  be  presented  in  a  bUl  of  excep- 
tions or  statemen>t  of  the  case,  ajid  cannot 
be  considered  if  presented  merely  in  ex 
parte  affidavits  contaluins  the  evidence 
which  was  presented  at  the  trial  and  the 
rulings  thereon.  (Santa  Cruz  R.  P.  Co.  v. 
Bowie,  104  Cal.  286.) 

27.  In  the  abseaioe  of  a  sliatement  on  mo- 
tion for  a  new  trial  the  motion  is  properly 
denied,  and  tlie  carder  denying  the  motion 
must  be  affirmed.  (Symons  v.  Bunnell,  101 
Cal.  223.) 

28.  Where  there  are  no  specifications  of 
insufficiency  of  the  evidence  to  justify  the 
decision  or  of  errors  of  law  occurring  at 
the  trial,  a  new  trial  is  proi)erly  denied. 
(Gregory  v.  Gregory,  102  lOal.  50;  Green  v. 
Green,  103  Cal.  108.) 

29.  The  matters  to  which  any  specifica- 
tions point  must  be  found  in  the  substan- 
tive part  of  the  statement  or  bill  of  excep- 
tions, otherwise  they  cannot  be  eousidered. 
(Braverman  v.  Fresno  Canal  and  Irrigation 
Co.,  101  Cal.  644.) 

30.  It  is  not  necessary  that  a  specification  in 
a  statement  on  motion  for  a  new  trial  should 
stiute  what  the  evidence  does  show,  and  such 
a  Sitatement  is  Insufi^ient  if  standing  alone, 
and  surplusage  if  jodned  to  a  proper  specifi- 
cation.   (Adams  v.  Helbing,  107  Cal.  298.) 

31.  Speci-ficatlonB  of  the  Insufficiency  of  the 
evidence  which  are  merely  brief  statements 
of  what  the  evidence  shows  are  insufficient. 
(Adams  ^.  Helbing,  107  Cal.  208.) 

32.  The  object  of  the  specifications  of  the 
insufficiency  of  evidence  required  by  the 
statute  is  to  direct  the  attention  of  the  court 
and  adverse  party  to  the  particutlar  point  on 
which  the  evidence  is  claimed  to  be  insuffl- 
cient,  aoid  when  this  object  is  accomplished 
the  specifications  will  be  held  sufficient  (Es- 
tate of  Yoakam,  103  Oal.  503.) 

33.  Where  the  specifications  are  substan- 
tially sufficient,  the  party  moving  for  a  new 
trial  is  entitled  to  a  ruling  by  the  lower 
court  upon  the  sufficiency  of  the  evidence 
to  sustain  its  findings  in  the  light  of  the 
specifications,  and  the  action  of  the  court 
In  disregarding  the  specifications,  because 
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expressed  diuuDtificiAlly,  is  the  denial  of  a 
substantial  right,  and  ^in  such  case  the  or- 
der denying  a  motion  for  a  new  trial  will 
be  reversed,  with  directions  to  the  kiiaiL  court 
to  hear  the  parties  upon  the  alleged  .ineruf- 
fldency  of  the  evidence  suggested  by  the 
speeiflcaUons,  and  thereupon  to  pass  upon 
the  motion  for  a  new  trial.  (<Simith  y.  BUls, 
108  Oal.  294.) 

34.  A  spedflcatloin  of  the  Insufladency  of 
the  evidence  is  not  required  to  be  made  in 
any  particular  form  oif  words,  but  is  suffi- 
cient if  it  distinguishes  each  particular  prop- 
osition of  fact  excepted  'to  from  aU  others 
found  by  the  court,  or  InvolTed  in  a  general 
verdict  of  a  Jury,  and  the  fact  thwt  a  sped- 
flcadon  is  inartlficially  expressed  in  some 
respects,  will  not  Justify  the  trial  court  In 
disregarding  it,  if  it  is  in  no  substanitial  re- 
spect tnsufflcienit  >to  point  the  partdcuiars  in 
which  it  is  claimed  the  evidence  failed  to 
support  tbe  findings.  (Smith  v.  EUlis,  103 
Cai.  294.) 

35.  An  allegivtion  in  a  staitement  upon  a 
motion  for  a  new  trial,  under  the  head  of 
••Insufficiency  of  the  eridence  to  justlify  the 
verdict"  as  to  what  the  evidence  establish- 
ed, is  insufficient  as  a  siyeciflcatloin  of  par- 
ticulars, wherein  the  evidence  is  insuffi- 
cient; nor  can  special  findings  of  the  Jury 
be  properly  assailed  by  a  general  statement, 
under  the  head  of  "Crrors  of  law  occurring 
at  the  trial,"  that  the  verdict  of  the  Jury 
on  each  special  issue  "was  error."  (Kumle 
V.  G.  L.  A.  O.  U.  W.,  110  Oal.  204.) 

36.  In  an  action  of  divorce  based  upon  a 
charge  of  adultery  with  a  person  named, 
at  several  specified  dates,  a  specification  in 
the  statement  on  motion  for  a  new  trial, 
assailing  a  finding  of  fact  on  thajt  issue  in 
faTor  of  the  plaintiff,  as  not  supported  by 
the  evidence,  that  "the  ervidence  Introduced 
In  this  action  flails  to  show  thajt  the  aeiend- 
ant,  at  the  times  stated,  was  guilty  of  adul- 
tery" with  the  person  named  in  the  com- 
plaint is  sufficient  to  require  the  court  to 
conisldeir  the  sufficiency  of  the  evidence  to 
support  the  finding.  (Brenot  v.  Brenot,  102 
Gad.  294.) 

37.  The  specifica4;ioin  of  the  paiticular  er- 
rors upon  which  the  moving  party  will  rely, 
although  an  essential  part  of  .the  statement, 
is  the  act  of  the  attorney,  annexed  to  the 
statement  or  bill  of  exceptions,  for  the  pur- 
pose of  pointing  out  particulars  In  which 
errors  were  committed  at  the  trial.  (Brav- 
erman  v.  Fresno  Oanal  and  Irrigation  Oo., 
101  Oal.  644.) 

38.  Where  the  record  shows  that  the  pro- 
posed statement  on  motion  for  a  new  trial, 
and  the  proposed  amendments  thereto,  were 
presented  to  the  Judge  upon  notice  aflter  the 
expiration  of  the  ten  days  prescribed  by 
law,  and  that  the  settlement  was  objected 
to  by  the  other  party,  and  no  excuse  appears 
in  the  record  for  the  delay,  tbe  delay  Is  fa- 
tal, and  the  court  has  no  right,  on  hearing 
the  motion,  to  consider  the  statement,  nor 
can  It  be  considered  on  appeal,  and  an  order 
granting  a  new  trial  on  such  statement  must 


be  reversed.    (Henry  y.  Merguire,  106  OaL 
142.) 

39.  When  the  Judge  settles  a  bill  of  excep- 
tions or  stat^nent,  tiie  record  is  made  xsp: 
and  if,  on  Its  fiace,  it  shows  that  the  stat- 
ute was  not  followed  In  preparing  tbe  rec- 
ord, that  fact  may  be  urged  in  Che  lower 
court,  and  on  appeal,  as  a  reaaon  why  the 
motion  for  a  new  trial  should  be  dolled. 
(Henry  v.  Merguire,  106  Oal.  142.) 

40.  After  a  statement  upon  a  motion  for 
a  new  trial  has  been  settled  by  tiie  Judge 
and  filed  with  the  cleric  the  court  may,  on 
motion  of  the  moving  party,  vacate  the  set- 
tlement and  allowance  of  the  statement, 
and  allow  it  to  be  re-engrossed,  so  as  to  in- 
clude exhibits  referred  to  thecein  w^Mob 
had  not  been  engrossed  at  lengtti.  (Warner 
V.  'Rie  F.  Thomas  Parisian  D.  &  O.  Works, 
105  (M.  409.) 

41.  Whether  the  omission  properly  to  en- 
gross the  exhibits  before  the  statement  was 
settled  and  filed  was  the  result  of  inadver- 
tence or  carelessness  on  the  part  of  the  at- 
torney Off  the  party  moving  for  a  new  trial, 
such  omission  does  not  deprive  the  court  of 
discretion  to  vacate  a  certificate  of  settle- 
ment, and  direct  thaA  the  exhibits  be  proper- 
ly inserted,  so  that  the  certificate  may  con- 
form to  the  facts;  and,  for  the  puix)ose  of 
determining  what  exhiblrts  were  in  reality 
referred  to  in  the  statement,  the  court  is 
authorized  to  make  such  Investigation  as 
may  enable  it  to  settle  the  statem^oit  accord- 
ing to  the  facts.  (Warner  v.  The  F.  Thomas 
Parisian  D.  &  O.  Works,  105  OaL  400.) 

Bflls  of  exceptions.    See  Appeals,  YII,  1. 

Statements  on  appeal.  See  Appeals,  VII, 
1. 

Record  on  appeal.    See  Appeals,  VII. 

Bills  of  exceptions  and  statement  on  ap- 
peals, filing  of.    See  Appeals,  YII,  1,  b. 

Bills  of  exceptions  and  statemenrts  on  ap- 
peal, amendment  of.    See  Appeals,  VII,  1,  b. 

Bills  of  exception  and  statement  on  ap- 
peal, settlement  of.    See  AppeaJs,  VII,  1,  c. 

Notice  of  settlement,  waiver  of,  what 
amounts  to.    See  Appeals,  106. 

Oentificate  settling  statement  is  not  an 
appealaible  order.    See  Appeals,  20. 

Presentation  of  bill  of  exceptions  for  set- 
tlement, notice  of.    See  Appeals,  104,  et  seq. 

Order  striking  statement  from  rthe  files, 
time  for  appeal.    See  Appeals,  36. 

Specifications  of  insufiiciency  of  evidence. 
See  Appeals,  VII,  1,  a 

Evidence,  how  stated.  See  Appeals,  VII, 
1,  a. 

AfiMavlts  and  papers  not  incorporated  in 
record.    See  Appeals,  VII,  1,  d. 

Orders  on  motions  for,  how  presented  for 
review.    See  Aiypeals,  VIII,  6. 

Settlement  of  bill  of  exceptions  or  state- 
ment on  appeal,  compelling.  See  Appeals. 
VII,  1,  c. 

Bills  of  exceptions  and  statement  on  ap- 
peals, authentication  of.  -See  Appeals,  VII, 
1,  d. 

Bills  of  exceptions  and  statement  on  ap» 
peals,  service  of.    See  Appeals,  VII,  1,  b. 
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IV.  Hearing  and  DectekHi  on  Motion;  Ap- 

peal fTom. 

Refusal  of  court  to  regard  flpeciflcatlone, 
Tenvedy  for.    See  ante,  38,  34. 

42.  Upon  motion  for  a  new  trial,  it  is  the 
•te'ty  of  tlie  trial  court  to  examine  the  evi* 
dence,  even  though  tt  be  conflicting,  and  if 
■diasa'tisfled  with  the  conclusions  reached,  to 
grant  a  new  toial.  (Jones  t.  Sanders,  108 
•Cal.  678.) 

43.  The  rule  la  the  same  whether  the  mo- 
tion is  heard  by  the  judge  who  tried  the 
case,  or  by  some  other  judge,  whoee  only 
knowledge  of  the  facts  is  obtained  from  the 
xeoord.    (JocieB  y.  Baund€TB,  106  Gal.  678.) 

44.  The  conclusionB  of  law  from  the  facts 
found  canmot  be  reviewed  .ui>on  a  motion  for 
a  new  trial.    (PacUic  Mutual  Life  Ins.  Ck). 

V.  Flaher,  106  CaL  224.) 

45.  It  is  not  error  for  the  trial  judge  to  re- 
fuse to  be  sworn  on  the  hearing  of  the  mo- 
tion for  a  new  trial  to  show  that  he  had 
admonished  the  bailiff  not  to  aUow  the  jury 
to  read  papers  relating  to  the  case.  Sucti 
showing  is  not  material,  but  the  faot.  If  it 

•existed,  was  matter  within  the  knowledge  of 
the  court,  and  might  be  stated  as  a  fact  in 
a  bill  of  exceptions  without  proof.  (People 
y.  Asoff,  105  Qal.  632.) 

46.  A  party  may  move  for  a  nerw  trial  up- 
on a  single  issue,  and  if  the  motion  be  made 
:for  a  new  trial  of  the  entire  action,  the  court 
may  grant  it  in  part  and  deny  in  part,  leav- 
ing its  former  deteirmtnation  upon  a  portiooi 
•of  the  issues  to  remain;  and  where  an  order 
limiting  the  scope  of  a  new  trial  is  affirmed. 
Its  correctness  in  the  individual  case  is  es- 
tablished.   (Duff  V.  Duff,  101  Oal.  1.) 

47.  In  an  actiooi  to  enforce  a  trust,  where 
a  new  trial  was  ordered  as  to  the  issue 
whether  a  valuable  consideration  was  paid 
for  certain  property  conveyed  by  deed  to 
one  of  the  defendants,  and  whether  he  was 
the  owner  thereof,  ttris  latter  i)iiiase  is  not  to 
be  reganled  as  an  additional  issue  of  fact  to 
be  tried  anew  by  the  court,  but  is  used  by 
Idle  court  as  an  equivalent  of  the  conclusion 
of  law  to  be  drawn  from  the  finding  of  fact 
on  the  issue  of  payment  of  a  valuable  con- 
sideration.   (Duff  V.  Duff,  101  Oal.  1.) 

48.  In  giuntlng  a  new  trial  pro  tanto  as  to 
certain  particular  Issues,  the  ttrdal  court 
should  by  its  order  recite  with  great  cer- 
tainty and  in  terms  the  issues  upon  which 
the  new  trial  is  to  be  had;  and  the  practice 
of  granting  a  new  trial  as  to  the  issues  cov- 
ered by  certain  numbered  findings  is  con- 
demned. (Mounitain  Tunnel  G.  M.  Ck).  v. 
Bryan,  111  CJal.  36.) 

49.  An  order  which  purports  upon  its  face 
to  be  amendatory  of  a  former  order  grant- 
ing a  new  trial,  and  to  be  made  for  the  pur- 
pose of  correcting  the  former  order,  In  effect 
supersedes  the  original  order,  and  renders 
it  the  only  order  of  the  court  upon  a  mo- 
tion for  a  new  trial;  and  it  must  receive 
the  same  consideration  as  if  the  original 
order  had  been  entered  in  the  terms  of  the 
amended  order.  (Garoutte  v.  Haley,  104  Oal. 
497.) 


50.  Court  may  make  its  order  conditional 
upon  the  payment  to  the  opposite  party  of 
a  crum  of  money  for  counsel  fees  and  ex- 
penses. Such  an  order  wiU  not  be  disturbed 
on  appeal  unless  it  manifestly  appears  that 
there  has  been  an  abuse  of  dlscretJon. 
(Brooks  V.  S.  F.  and^N.  P.  Ry.  Oo.,  110  Otal. 
173.) 

51.  Where  a  motion  for  a  new  trial  made 
by  the  defendants  is  giranted  on  oondiition 
•that  l^ey  pay  to  the  piaintlff  within  a  time 
named  his  coerts  of  suit,  and  the  defendants 
recfused  to  comply  with  the  condition  im- 
posed, the  motion  must  be  regarded  as  hav- 
ing been  denied.     (Garoutte  v.  Williamson, 

108  Oal.  135.) 

52.  Wiiere  the  condition  imposed  in  an  or- 
der granting  a  new  trial  is  not  complied  with 
and  the  motion  for  a  new  tzcial  miust  be  re- 
garded as  havtng  been  denied,  if  no  under- 
taking to  stay  execution  has  been  filed,  it 
is  the  duty  of  the  county  clerk  to  issue  ex- 
eoutioa  w£en  requested  by  the  plaintiff,  and. 
In  case  of  refiwal,  lie  will  be  compelled  to 
issue  it  by  wrVt  of  mandate.  (Garoutte  v. 
Haley,  104  Oal.  497.) 

53.  Where  an  oider  is  made  granfting  a  new 
trial  to  the  defendant  upon  payment  of  the 
plaintiff's  costs,  provided  the  plaintiff  should 
first  file  a  waiver  of  his  riglvt  to  appeal  from 
the  order,  If  the  plaintiff  should  not  file  suoh 
waiver  the  defendants  need  not  pay  the  costb, 
and  the  order  for  a  new  trJal  would  then 
become  absolute;  but  if  the  plaintiff  should 
file  the  waiver,  and  the  defendants  should 
not  pay  the  costs  within  the  time  limited, 
the  condition  upon  wihich  the  new  trial  is 
ordered  would  remain  unperformed,  and  the 
order  would  become  inoperative  and  the 
motion  for  a  new  trial  must  then  be  re- 
garded as  having  been  denied.  (Gkiiroutte  v. 
Haley,  104  Oal.  497.) 

54.  The  court  has  power  to  make  its  order 
giranting  or  refusing  a  new  trial  dependent 
upon  the  performance  of  a  condition  by  the 
party  in  whose  favor  the  order  is  made,  and 
in  its  discretion  may  make  payment  of  costs 
the  condition  upon  wliich  to  grant  a  new 
trial    (Garoutte  v.  Haley,  104  Oal.  497.) 

55.  An  order  granting  a  new  trial  on  con- 
dition that  the  mo<v4ng  party  pay  the  costs 
of  hiB  adversary  within  a  stated  time  is  to 
be  conertrued  as  an  order  denying  a  new  trial 
upon  noncompliance  with  the  condition,  and, 
afiter  the  expiration  of  the  time  limtted  for 
complying  wth  the  condition,  the  court  has 
no  power  to  make  a  further  order  granting 
an  unconditional  new  trial.    (Brown  v.  dine, 

109  Cal.  156.) 

Findings,  where  new  trial  granted.  See 
Findings,  V. 

Oosts,  where  new  trial  granted.  See 
Oosts,  4. 

Effect  of  new  trial  on  Judgment.  See  Ap- 
peals, 21,  22. 

Appeal  from  order  granting,  effect  of.  See 
Appeals,  22. 

Effect  of  appeal  from  order  granting.  See 
Appeals,  38. 

Appeal  from  order  on,  wthat  reviewed. 
See  Appeals.  VIII,  6;  XI,  4. 
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Orders  on  motions  for,  whether  reviewed. 
See  Appealfi,  XI,  8. 

Presumption  of  proper  exercise  of  discre- 
tloQ.    See  Appeals,  XI,  13,  e. 

Discretion  as  to  granting  or  refusing,  re- 
view of  on  appeal.    See  Appeals,  XI,  8. 

Reference  may  be  h%d  to  pleadings  to  as- 
certain the  issues.    See  Appeals.  342. 

Reversal  of  order  granting,  effect  of.  See 
Appeals,  349. 

Right  to  appeal  from  judgment  where  new 
trial  granted.    See  Appeals,  21. 

V.  Second  Trial;  Rights  on. 

New  trial  as  to  part  of  issues.  See  ante, 
46,  47. 

56.  Where  the  condemnation  money  award- 
ed upon  a  first  trial  was  paid  into  court,  with- 
out any  motion  for  a  new  trial  by  the  plaint iflf, 
or  notice  of  appeal,  or  other  objection  to  the 
amount  found  by  the  jury,  and  possession  Is 
taken  of  the  land  condemned,  the  plaintiff 
acquired  a  vested  right  in  the  property,  and 
the  defejndant  a  vested  right  In  the  com- 
pensation, which  he  is  not  required  to  refund 
in  part  in  case  a  second  trial  upon  a  claim 
for  greater  compensation  results  in  a  second 
award  of  a  less  compensation  bhan  that  pre- 
viously awarded  and  paid.  (Los  Angeles, 
Pasadena  aaid  Glendale  Railway  Co.  v. 
Rumpp,  104  Cal.  20.) 

57.  The  abandonment  by  the  defendant 
of  all  defenses,  except  a  claim  for  greater 
compensation,  confirmed  plaintiff's  right  to 
the  property,  and  estopped  the  defendant 
from  denying  that  right;  and  the  plaintiff 
is  equally  estopped  to  say  that  the  money 
received  by  the  defendant  Is  not  the  de- 
fendanrs  property.  (Loe  Angeles,  Pasadena 
and  Glepdale  Railway  Co.  v.  Rumpp,  104  Cal. 

20.) 

NITRO-GLYCBRINE. 

See  Explosions. 

NOMINAL  DAMAGES. 
See  Dam<\ges,  III. 

NOMINATIONS. 
Publishing  list  of.    See  Elections,  II. 

NON  OOMPOS  MENTIS. 
See  Insaintty. 

NON-NEGOTIABLE  NOTES. 
See  Bills  and  Notes,  VI. 

NONRBSIDENCE. 

Effect  on  statute.    See  Statute  of  Limita- 
tions, III. 

NONSUIT. 

1.  A  motion  for  a  nonsuit  is  property  over- 
ruled where  there  is  evidence  tending  to 
justify  a  decision  in  favor  of  the  plaintiff. 
(Warren  v.  McGiU,  103  Cal.  153.) 

2.  A  nonsuit  should  be  denied  where  there 
is  any  evidence  tending  to  sustain  plaintiff's 
case,  without  i)a8sing  upon  the  question  as 


to  the  sufficiency  of  snch  evidence.    (Zllmer 
V.  Gerichten,  111  Cal.  73.) 

8.  Where  there  is  sufficient  testimony  to 
justify  the  court  in  submitting  the  facts  to 
a  jury,  it  is  proper  to  overrule  a  motion  for 
a  noneuit.  (Anderson  v.  Hinshaw,  110  Cal. 
682.) 

4.  Where  there  is  a  conflict  Jm  the  evi- 
dence, and  some  evidence  tends  to  sustain 
the  plaintiff's  case,  a  motion  for  a  nonsuit 
should  not  be  granted.  (Pacific  Mut.  Life 
Ins.  Co.  V.  Fisher,  109  Cal.  566.) 

5.  Where  there  is  a  conflict  in  the  evidence 
as.  to  what  were  the  terms  of  the  contract 
sued  upon,  and  as  to  whether  it  contained 
terms  which  rendered  it  void,  it  cannot  be 
assumed  for  the  purposes  of  a  motion  for 
nonsuit  that  the  contract  contained  terms 
rendering  it  void.  (Pacific  Mut.  Life  Ins. 
Oo.  V.  Fisher,  109  Cal.  566.) 

6.  Error  in  admitting  evidence  for  the 
plaintiff  cannot  be  reviewed  on  a  motion  for 
a  nonsuit,  and  where  the  evidence  admitted 
substantially  tends  to  prove  all  the  facts 
ossontiai  to  plaintiff's  cause  of  action  the 
nonsuit  Is  proi)ei-ly  denied.  (O'Connor  v. 
Hooper,  102  Cal.  528.) 

7.  It  is  not  error  for  the  court  to  consider 
and  pass  upon  a  motion  for  a  nonsuit  in  the 
presence  of  the  jury;  and  it  Is  always  In 
the  discretion  of  the  court  to  say  whether 
the  interests  of  the  parties  demand  that  the 
Jury  should  not  hear  the  ai^gumeot  on  such 
motion.    (People  v.  Tomlinson,  102  Cal.  19.) 

8.  A  nonsuit  can  be  properly  granted  after 
the  evidence  on  both  sides  is  closed.  (Tou- 
louse V.  Pare,  103  Gal.  251.) 

9.  Where  after  the  denial  pro  forma  of  a 
motion  for  a  nonsuit,  the  defendant  declined 
to  offer  any  evidence,  and  the  cause  was  sub- 
mitted upon  briefs,  the  fact  that  the  court, 
without  the  plaintiff's  consent,  and  before  the 
expiration  of  the  time  for  presenting  the  re- 
ply brief ,  entered  an  order  granting  a  nonsuit 
and  dlsDiIssing  the  action,  is  a  harmless 
error,  and  is  not  ground  for  a  reversal  of 
the  judgment  for  nonsuit,  if,  upon  the  case 
made,  the  plaintiff  was  not  entitled  to  re- 
cover. (Vincent  v.  City  of  Pacific  Grove, 
102  Cal.  405.) 

10.  Where  the  court  nonsuits  the  plaintiffs 
upon  a  jury  trial  It  is  justified  in  ordering 
the  plaintiff  to  pay  the  jury  fees.  (Falrdhlld 
V.  King,  102  Cal.  320.) 

11.  Where,  in  the  contest  of  plaintiflT's  ap- 
plication for  a  patent,  the  predecessor  of  de- 
fendants instituted  a  suit  opi)osing  the  appli- 
cation in  so  far  as  It  affected  the  strip  of 
land  which  embraced  the  ditch  claimed  by 
him,  and  transferred  by  him  to  the  defend- 
ants, and  was  nonsuited  upon  a  motion  stat- 
ing as  grounds  therefor  that  the  plaintiff  in 
the  action  merely  had  an  easement  over  the 
land  of  defendant  and  that  his  rights  were 
fully  protected  under  sections  2339  and  2340 
of  the  Revised  Statutes  of  tlhe  United  States, 
such  j<udgment  of  nonsuit  can  be  no  estoppel 
against  a  claim  by  his  successors  in  Interest 
that  they  are  the  owners  of  such  an  ease- 
ment.   (Jacob  V.  Day,  111  Oal.  571.) 
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12.  Findings  are  not  required  in  a  case  of 
nonsuit.    (Toulouse  v.  Pare,  103  Cal.  251.) 

Rulings  on  motions  for,  how  presented  for 
review.    See  Aiypeals,  VIII,  3. 

Negligence,  nonsuit  in  actions  for.  See 
Ne^Mgence,  II,  4. 

Withdrawing  question  of  fact  from  Ju^ry. 
when  only  proper.  See  Questions  of  Law  and 
Fact. 

Direottog  verdlot.    See  Verdict,  1,  8. 

NONUSBR. 

Loss  of  water  right  by.  See  Watercourses, 
111. 

Rigbt  of  way,  not  lost  by  mere  nonuser. 
See  E>a8eimentB,  31. 

NOTEJS. 
See  Bills  and  Notes. 

NOTICE. 

See  Bills  and  Notes;  Bona  Fide  Purchasers. 

Agent,  knowledge  of.    See  Agency,  IV. 

Agent,  notice  to  when  notice  to  principal. 
See  Agency,  28. 

Allowing  intervention  ex  parte.  See  In- 
tervention, 1. 

Appeal,  notice  of.    See  Appeals,  V. 

Appeal,  failure  to  give  notice  of  motion  to 
dismiss,  remittitur  not  recalled,  when.  See 
Appeals. 

Application  for  deed,  notice  of  need  not  be 
dated.    See  Streets,  138. 

Approi^riation  of  water,  notice  of,  wliat 
insufficient.    See  Watercourees,  III.  • 

Assessment,  notice  of,  validity  of.  See 
Corporations,  85. 

Assignmeni  of  oases  for  trial,  notice  of. 
See  PleadltLg  and  Practice,  50. 

Assignment  of  claim,  notice  of.  See  As- 
signments of  Contracts. 

City,  one  dealing  with  must  take  notice  of 
powers.    See  MiinJcipal  Corporations,  2S. 

OonsIgDjee,  notice  to.  See  Common  Oar- 
ilers,  45,  et  seq. 

Constructive.    See  Registration,  3. 

Constructive,  record  of  instrument,  not  en- 
titled fto  record  is  not.    See  Mortgages,  157. 

Constructive,  knowledge  of  one  member 
of  firm.    See  Attorney  and  Client,  IV. 

Constructive,  when  not  sufficient.  See 
Trust  Deeds,  5. 

Corporations,  consolldatioin  of,  notice  of. 
See  Corporations,  100. 

Corporations,  officers  of,  notice  to.  See 
Corporations,  VII,  3. 

Creditors,  notice  to.  See  Bstaites  of  De- 
ceased Persons,  II,  1. 

Death,  knowledge  of.  See  Bsptates  of  De- 
ceased Persons,  13. 

EquaUzBLti<m,  proceedings  before  board  of, 
notice  of.    See  Taxa/tlon,  V. 

Ex  parte  order  for  enforcement  of  execu- 
tion on  judgment.  -See  Mortgages,  117,  et 
seq. 

Insufficient,  dismissal  for.  See  Appeals, 
X,  2. 

JudiciaJ.    See  Judicial  Notice. 

Knowledge,  notice  when  requi(ped  by  stat- 
ute is  not  the  equivalent  of.    See  Streets,  96. 

Knowledge  of  directors  Is  not  notice  to 
stockholders,  when.    See  Corporations,  4. 


Knowledge,  means  of,  are  equivalent  to 
knowledge.  See  Statute  of  Limitations,  30, 
et  seq. 

Knowledge,  means  of,  as  notice.  See 
Agency,  33. 

Means  of  knowledge  as  notice.  See  Stat- 
ute of  Limitations,  27,  et  seq. 

Lien,  nature  and  claim  of.  See  Mechanics' 
Liens,  VI. 

Lis  pendens.    See  Lis  Pendens. 

Mistake  in  description,  record  does  not  give 
notice  of,  when.    See  Mortgages,  24. 

Trial,  motion  for  new,  notice  of.  See  New 
Trial,  III. 

Parol  evidence  to  charge  mortgagee  withi 
notice.    See  Deeds,  5. 

Partner,  notice  to.  See  Attorney  and  Cli- 
ent, IV. 

Presentation  of  bill  of  exceptions  for  set- 
tlement, notice  of.    See  Appeals,  104,  et  saq. 

Presumption  of  receipt  of  mailed  letter. 
See  Corporations,  153. 

Presumption  as  to  service  of,  what  not. 
indulged.    See  Appeals,  335. 

Probate  of  wills,  notice  on.  See  Wills,, 
VII.  1. 

Publication  of,  sufficiency  of.  See  Cor- 
porations, 101. 

Publication  for  'two  weeks,  what  is.  See 
Ordinances,  1,  2. 

Public  work,  notice  of.  See  Public 
Works,  3- 

Purchaser  of  property  standing  in  wife's 
name,  notice  to.  See  Husband  and  Wife, 
21,  22. 

Receiver,  notice  of  appointment  of.  See 
Receivers,  1,  et  seq. 

Redemption,  notice  of.  See  Taxaitlon,  VI,  4. 

Registration.    S(»e  Registration. 

Rule  contravening  statute,  notice  of.  See 
Common  Carriers,  21. 

SherifT  has  not  exclusive  power  of  serving. 
See  Sheriffs,  1. 

Street,  intention  to  improve,  notice  of. 
See  Streets,  VI,  2. 

Surety,  necessity  of  to  charge.  See  Surety- 
ship, 18. 

Tax  deed,  notice  of  application  for.  See 
Taxation,  VII. 

Ten  days' notice,  what  amounts  to.  See  Ex- 
ecutors and  Administrators,  7. 

Unrecorded  chattel  mortgage,  effect  of 
notice  of.    See  Mortgages,  154,  et  seq. 

Waiver  of,  where  party  present  and  makes 
argument.    See  Summons,  16. 

Waiver,  statutory,  party  cannot  waive^ 
when.    See  Insurance,  16. 

1.  The  term  "notice"  of  itself  Imports  that 
the  information  given  thereby  comes  from 
an  authentic  source,  and  is  directed  to  some 
one  who  is  to  act,  or  refrain  from  acting, 
in  consequence  of  the  information  contained 
in  the  notice.  (Williams  v.  Bergin,  108  Cal. 
IGG.) 

2.  The  means  of  knowledge  is  equivalent 
to  knowledge,  and  a  party  wlio  has  the  op- 
portunity of  knowing  the  facts  constituting 
the  fraud  or  mistake  of  which  he  complains 
oannoft  be  supine  and  Inactive,  and  after- 
wards allege  a  want  of  knowledge  that  arose 
by  reason  of  his  own  laches  or  negligence. 
(Shain  V.  Sresovich,  104  Cal.  402.) 
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3.  Service  of  notice  by  poBHag  upon  the 
premlaes  constltntes  an  exoeptdon  tx)  the  mle 
of  the  statute  requiris^  personal  notice, 
and  he  who  would  ayail  himself  thereof  must 
estahUsh  by  proof  the  fticts  bringing  the  case 
withtfn  the  exception.  (Hall  t.  Oepps,  107 
Gal.  613.) 

4.  The  receipt  of  a  notice  served  by  mall  is 
legally  equivalent  to  a  peiBonal  service. 
(Sherman  v.  Jorgensen,  106  CaJ.  483.) 

NOVATION. 

Wlkat  is  not    See  Partnership,  35. 

On  consolidfttion.    See  CorporAtlons,  102. 

1.  A  mere  nova/tion  of  the  crfgiaml  eontntct 
for  the  completion  of  the  structure  by  aa- 
signment  to  aikother  contractor  would  not 
affect  the  right  of  setoff  or  countei^dalin  as 
against  the  orlgtnal  contractor.  (First  Na*. 
BtLVak  of  Bridgeport,  Ohio,  v.  Peirls  Irriga- 
tion Dist.,  107  Clal.  55.) 

2.  In  order  to  constitute  a  novation,  the 
agreement  between  the  prlaodpal  debtor  and 
the  trustee  who  received  the  pledge  as  se- 
curity for  the  note  should  not  only  be  as- 
sented to  by  the  holder  of  the  note,  but  It 
mu8t  appear  that  the  UoOder  consented  to 
the  eubstitutlon  of  this  obligation  for  the 
oWgatlon  evidenced  by  the  note,  or  con- 
sented to  take  the  trustee  as  the  new  debtor 
in  place  of  the  surety,  with  latent  to  release 
him.    (Plmental  v.  Marques,  100  Gal.  406.) 

3.  In  >the  novation  of  a  debt  evidenced  by 
a  note  the  obUgation  of  the  note  as  such  is 
extlngnished,  and  the  note  would  ondy  re- 
main to  mark  the  extent  of  the  new  obliga- 
tion, although  the  surrender  of  the  note  is 
not  essential  to  the  novation;  but  wiiere 
the  court  In  its  instruction  uses  the  words 
"surrender  or  exitincrai'Bbment  of  the  note," 
in  stating  what  is  essential  to  novation,  the 
Jury  conid  not  be  misled  by  the  use  of  the 
word  'Surrender"  in  that  connection. 
(Phnental  v.  Marques,  100  Oal.  406.) 

NUISANCE®. 

IiMlependent  contractor,  doctrine  of  cannot 
excuse.      See   Independent   Oontraetors,  4. 

Pollution  or  corruption  of  water.  See 
Watercourses,  vn. 

Building  obstructing  light  and  air  is  not. 
Bee  Easements,  4. 

Grading  of  street  by  lotowner  without 
permission  is  nuisance.    See  Streets,  60. 

Pestholes  dug  by  electric  car  company. 
See  Railroads,  34. 

Unprotected  excavation  in  sidefwalks  is. 
See  Independent  Oontraetors,  4. 

Obstruction  in  road,  action  to  remove,  road 
overseer  may  bring.    See  Hlg-hways,  29. 

Action  to  abate,  former  Judgment  for  dam- 
ages, effect  of.    See  Judgments,  45. 

Action  to  enjoin  is  case  in  equity.  See 
Bquty,  6. 

1.  Where  a  bridge  erected  by  a  railway 
company  causes  or  constitutes  a  nuisance, 
a  railway  corporation  wlilch  is  the  giontee 
of  the  company  erecting  the  bridge  is  liable 
only  for  knowingly  using  a  structure  which 
Is  a  nuisance,  but  if  the  owner  of  the  bridge 


is  a  consolidated  company  of  wftfefa  the 
company  erecting  the  bridge  is  a  coostitu- 
ent.  It  is  liable  for  original  negligence  in  the 
construction  of  the  brldre.  (McDonald  v. 
Southern  Califomia  Railway  Co.,  101  Oal. 
206.) 

2.  Where  the  bridge  which  was  clialtne^  to 
be  a  nuisance  was  constructed  at  the  time  of 
a  deed  of  grant  by  the  owner  of  itbe  land, 
across  w2iich  ithe  bridge  was  budt,  couvey- 
ing  a  right  of  way  to  the  railroad  company 
over  the  land  for  the  main  track  of  the  rail- 
road, as  the  same  was  then  located,  con- 
structed, and  openiited,  such  grant  licensed 
the  maintenance  of  t^e  road  and  bridge  as 
constructed,  and  the  railroad  con^Muiy  can-* 
not  be  deprived  of  the  beneiflt  of  the  grant 
by  any  claim  on  the  part  of  the  ovvuer  of 
the  land  that  the  bridge  constilaited  a  pri- 
vate nudaance.  (McDoomld  v.  Southern  Cal- 
ifornia Railway  Co.,  101  Oal.  206.) 

8.  A  plaintiff  specially  ii^ured  by  acts  of 
the  d^endant  which  constitute  a  pubiii* 
nuisaflKe*  coDaMftiig  of  the  poUntton  of  the 
waters  of  a  stream  by  offal  of  a  slaughter- 
house,  may  maiintaln  an  acfikm  to  enjoin  and 
abate  the  nuisance.  (Bowen  v.  Wendt,  108 
Oal.  236.) 

4.  A  private  person  may  maintaan  an  ac- 
tion for  a  public  nuisance,  if  it  is  specially 
injurious  to  himself;  ana  where  the  pnMdc 
sewer  of  a  city  is  so  constructed'  as  to  cause 
disagreeable  and  offensive  odor  to  residents 
along  a  creek  below  a  vault  into  wMch  the 
sewerage  is  emptied,,  and  conalderBMe  quan- 
tities of  malodorous  matter  from  the  vault 
are  annually  deposited  upon  plaintiff's  lot 
along  the  borders  of  the  creek,  and  near  his 
house,  which  remains  there  dtxring  the 
greater  part  of  the  year,  and  intensifies  the 
stench  arising  from  t^e  vault,  the  plaintiff 
suffers  a  special  injury  to  hte  private  proper- 
ty and  private  d^ts  wlilch  is  not  common 
to  the  public  generally,  and  may  maintain 
an  action  to  al>ate  the  nuisance.  (Lind  v. 
Oity  of  San  Luis  Obispo,  lOG  Oal.  340.) 

5.  The  deposit  upon  plaintiff's  land  of 
quantities  of  offensive  sewage  matter  is  pe- 
culiar and  special  damage  to  the  plaintift; 
but  it  seems  that  the  facts  that  the  stenich 
from  the  vault  was  more  offensive  where 
plaintiff  resided  than  it  was  elsewhere,  and 
that  his  family  was  exposed  to  greater  dan 
ger  of  disease  by  reason  of  the  public  nui- 
sance, do  not  constitute  a  special  injury,  but 
merely  a  greater  injury  of  a  general  kind. 
(Lind  V.  City  of  San  Louis  Obi«po,  109  Cal. 
340.) 

6.  Where  obstructions  In  a  public  highway 
cut  off  access  to  the  highway  from  <the  land 
of  an  abutting  owner,  such  owner  sustains 
injury  in  such  a  special  sense  as  to  entitle 
Ikim  to  maintain  an  action  for  the  abatement 
of  a  public  nuisance  caused  by  the  obstruc- 
tion.   (Helm  V.  McClure,  107  Cal.  199.) 

7.  An  action  In  the  name  of  the  people  of 
the  state  upon  the  relation  of  a  private  per- 
son to  abate  a  nuisance  alleged  to  have  l^u 
committed  by  the  obstruction  of  a  public 
street  is  not  brought  to  vindicate  the  private 
rights  of  the  relator,  or  to  secure  for  him  any 


J 


NUISANOB&~OFFIOES  AND  OFFICERS,  I,  II. 


339 


priyilege  aot  enjoyed  e<]raiLlly  by  otheors;  and 
the  questkm  cannot  be  considered  In  audi 
action  wBether  the  relator  had  agreed  with 
the  defendant  to  open  a  pitblic  highway 
npon  the  Uite  dlridlng  thedr  reepectiye  lands, 
or  wiiether  the  defendant  was  eatopped  from 
obijeotin^  that  the  Hne  is  a  public  Mgthway, 
because  the  relator  incurred  expense  in 
grading  It,  and  that  he  will  suffer  pecundary 
injury  if  the  TotuA  is  not  opened.  (People  ex 
reL  Howlamd  y.  Dreher,  101  Oal.  271.) 

8.  In  an  action  for  the  atbtttement  of  a 
nuisance  tn  the  erection  of  a  wharf  and  ferry 
landing  in  a  public  street,  where  the  findings 
tibiOtw  that  the  wharf  and  ferry  landing  are 
not  in  the  street,  but  are  east  of  its  eacrterly 
line  and  are  the  priyate  property  of  the  de- 
fendant, free  from  any  pubUe  right  or  ease- 
ment, and  do  not  in  any  maimer  preyent  the 
free  and  comfortable  use  and  enjoyment  by 
the  pubUc  of  the  street,  such  findtaig  1*  de- 
terminatiye  of  the  case  ^  fayor  of  the  de- 
fendant, if  reasonably  suppoited  by  eyi- 
denee.  (People  ex  rel.  Scdmell  y.  'SanmHto 
Land  and  Ferry  Ck>.,  106  Oal  621.) 

9.  No  lapse  of  time  can  legalise  a  public 
nuisance  amounting  to  an  actual  obcptmction 
of  public  rigibt,  and  a  prescriptlye  rl^ht  oon- 
Dot  be  maintained  against  a  puiblic  nnlsance 
where  the  action  is  brought  by  a  priyate 
party  who  has  suffered  special  injury  in 
oonsequenee  thereof.  (Bowen  y.  Wendt,  103 
Oal.  236.) 

NUNO  PRO  TUNC. 

Amendment  of  seryice  of  summons  nunc 
pro  tune.    See  Summons,  15. 

Nunc  pro  tunc  order  of  sale,  what  Is.  See 
Estates  of  Deceased  Persons,  36. 

Modifying  decree.    See  Oontemipt,  4. 

Entry  of  judgment  nunc  pro  tunc.  See 
J>ndgment8,  8,  9,  13. 

Entry  of  findingB.    See  Judgm^ibts,  9. 

OAKLAND. 

Justices  in,  power  to  appoint.    See  Justices 
of  the  Peace,  2,  4. 

OATHS. 

See  Affidaylts. 
False.    See  CrimlnaA  Law,  XI,  20. 

OBITER  DICTUM. 
See  Opinion.' 

OBJBXTTIONS. 

Eyidence,  objections  to.    See  Eyldence,  v  H, 

4. 

OBSTRUCTIONS. 

Streets,  obstructions  In.    See  Streets,  II. 
Highways,  obstructions  on.  See  Highways, 

V. 


ODD-FELLOWS'  SOdBTY. 

Ezipulaion  from.     See  Unincorporated 

ciations,  3. 

OFFER. 

See  Tender. 


Offer  and  acceptance.    See  Contracts,  r,  1. 
Proof,  offer  of.    See  EMdenee,  VII,  2. 

OFFICES  AND  OFFICERS. 

I.  Election  of  Officers  and  EiTect  of  Dis- 
qualification of  Candidate. 

II.  Qualification  of  Offlcera  and  Giylng  of 
Bond. 

III.  Powers  of  Ofllcers;  Delegation  of  Du- 

ties. 

IV.  Compensation  of  Ofiloers. 

V.  Misconduct  in  Office  and  Remoyal  of 
Officer. 

VI.  Expiration  of  Term  and  Holding  Oyer; 

Vacancy  and  Fitttaig  of. 
VIL  Abolition  of  Office. 
VIII.  De  Facto  Officers. 

Judicial  notice  of  officers.  See  Judicial 
Notifce,  4. 

Regents  are  not  pnlbllc  officers.  See  Unl- 
yerstty  of  California,  3. 

Bank,  officers  of.   See  Banlcs  and  Banking, 

Corporation,  officers  of.  See  Oorpofatlons. 
VII. 

Election,  officers  of.    See  Batections,  III. 

Particular  officers.    See  Particular  Title. 

Ptresumption  of  discharge  of  official  duty. 
See  Elections,  15;  Executors  and  Adminis- 
trators, 26;  Mandamus,  6;  Highways,  12. 

L  Election  of  Offlcera  and  Effect  of  iDls- 
quaUflcatlon  of  Candidate. 
Presumption  that  penson  acting  as  officer 
had  been  regularly  appointed.    See  Criminal 
Law,  190.     ^ 

1.  It  seems  that  the  dlquallficatlon  of  per 
sons  elected  as  freeftioldeis  does  not  entitle 
those  who  received  the  next  higihest  numlber 
of  yotes  to  demand  and  receiye  certifijoflites 
of  election.  (People  ex  rel.  Hoffman  y. 
Hecht,  106  Cal.  621.) 

II.  Qualification  of  Officers  and  Giylng  of 

Bond. 

Failure  to  qualify  ipso  fiacto  creates  vacan- 
cy.   See  post,  28. 
Official  bonds.   See  Bonds,  I. 

2.  Where  one  who  has  filled  the  office  of 
tax-collector  was  regularly  elected  for  a  sec- 
ond term,  and  gave  an  offidad  bond  for  such 
teran,  which  recited  the  election'  for  that 
tenn,  he  and  his  sureties  are  estopped,  by 
the  execution  and  deMvery  of  the  bond  and 
its  approval,  from  asserting  that  he  did  not 
enter  upon  tihe  second  term  by  virtue  of  his 
election,  or  that  he  simply  held  over  under 
the  fl.rst  election  because  of  his  faHu-re  to 
take  the  oath  of  office  for  the  second  term, 
and  from  denying  that  he  was  a  de  Jure 
officer  under  and  by  virtue  of  his  second 
election.    (People  v.  Hammond,  109  Cal.  384.) 

3.  A  bond  given  by  an  officer  de  facto,  ex- 
ercising the  functions  of  the  office,  is  bind* 
ing  upon  himself  and  his  suretiee.  (People 
v.  Hammond,  109  Cal.  384.) 

4.  An  officer  who  executes  and  delivers 
his  bond  for  a  second  term  thereby  relin- 
quishes all  right  or  claim  to  hold  the  office. 
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a^ter  the  expiration  of  the  first  term,  by  rir- 
toe  of  his  fiirst  ejection.  (People  v.  Haim- 
moud,  1U9  Cal.  384.) 

III.  Powers  of  Officers;  Delegation  of  Duties. 

Officer  must  not  show  favoritism.  See 
Auditors,  1. 

Authority  not  presumed  from  exercise  of. 
See  Municipal  Corpora tions,  47. 

Authority  of  must  be  distinctly  conferred. 
See  Municipal  Corporations,  49. 

Interest  of  officer  in  contract,  effect  of. 
See  Mimlclpal  Corporatione,  36. 

Contract  exempiting  officer  from  liability. 
See  Streets,  55.  56. 

Oioacer  of  city  initerearted  in  gas  company, 
effect  of  on  liability  of  city.  See  Gas  Com- 
panies. 

5.  Under  section  15  of  the  Political  Code 
words  giring  a  joint  authority  to  three  or 
more  public  officers  or  other  persons  are  con- 
strued SLs  giving  such  authority  to  a,  major- 
ity of  them,  unless  it  is  otherwise  expressed 
in  the  act  giving  the  authority;  and  this 
provision  changes  the  former  rule  that  the 
existence  of  a  full  board  Is  necessaiy  in 
oi'der  to  a  declaion  by  the  majority.  Under 
the  code  the  majority,  for  all  practical  pur- 
poses, becomes  the  full  board,  and  is  the 
receptacle  of  all  the  authority  conferred 
upon  the  whole,  and  its  action  cannot  be 
stayed  by  the  nonaction,  failure  to  qualify, 
absence,  death,  or  want  of  eligibility  of  the 
minority.  (People  ex  rel.  Hoffman  v.  Hecht, 
105  Cal.  621.) 

6.  Judgment  must  often  be  exercised  by 
ministerial  officers  in  determining  whether 
or  not  the  facts  exist  which  authorize  them 
to  act.  (HoUey  v.  County  of  Orange,  106  Cal. 
420.) 

7.  The  power  of  delegation  by  local  boards 
is  confined  to  the  discharge  of  duties  minis- 
terial in  character,  and  not  calling  for  (jhe 
exercise  of  discretion  or  judgment.  (HoUey 
T.  County  of  Orange,  106  Cal.  420.) 

8.  A  deputy  cannot  be  appointed  unless 
authority  to  maike  the  appointment  has  been 
conferred  by  law,  and  a  mere  clerk  or  em- 
ployee cannot  be  empowered  by  an  officer 
to  perform  official  acts.  (Raueor  v.  Lowe,  107 
Cal.  229.) 

Deputy  assessor,  embezzlement  by.  See 
Criminal  Law,  179,  et  seq. 

Act  authorizing  appointment  of  deputy, 
when  special.     See  Constitutional  Law,  80. 

IV.  Compensation  of  Officers. 

Classification  of  counties  for  purpose  of 
fixing  compensation.    See  Counties,  6. 

Increase  of  compensation,  granting  per- 
centage to  assessors  is  noit..  See  Taxation, 
69. 

Act  relating  to  compensation  of,  when  not 
special.    See  Constitutional  Law,  29. 

9.  The  words  "compensation"  and  "salary" 
are  used  synonymously  in  the  constitution 
and  County  Government  Act,  and  the  term 
"salary,"  as  used  in  the  County  Government 
Act,  applies  equally  to  all  officers,  included 


In  the  act  whose  compensa  tion  Is  fixed  there- 
by, whether  such  compeuscitlou  Is  limited 
to  a  fixed  sum  of  money  or  is  payable  In 
fees,  and  such  is  its  meaning  in  subdivision 
17  of  section  183  of  the  County  Government 
Act,  which  provides  that  that  section  shall 
**take  effect  immediately,  except  such  pro- 
visions as  affect  the  salaries  of  the  present 
incumbents."  (Martin  v.  County  of  Santa 
Barbara,  105  Cal.  208.) 

10.  The  power  of  a  corporation  to  fix  or 
change  the  salary  of  its  officers  rests  entirely 
upon  statute,  and  the  exercise  of  this  power 
is  subject  to  all  of  the  limitations  contained 
In  the  statute.  (Marquis  v.  City  of  Santa 
Ana,  103  Cal.  661.) 

11.  A  municipal  corporation  wNch  is  sub- 
ject to  the  municipal  government  act,  which 
provides  that  tiie  compensation  of  Ub  city 
assessor  shall  not  be  increased  nor  dimin- 
iehed  during  his  term  of  office,  can  neither 
directly,  by  express  ordinance  for  that  pur- 
pose, diminish  the  amount  of  his  salary  dur- 
ing his  term,  nor  can  it  accomplish  tliat 
result  indirectly,  by  diminishing  the  duties 
of  his  office  or  dispensing  with  his  services. 
(Marquis  v.  City  of  Santa  Ana,  103  Cal.  601.) 

12.  The  light  of  an  officer  to  the  salary 
fixed  by  law  for  that  office  is  not  impaired  by 
any  change  that*  may  be  made  in  th4»  duties 
of  the  office,  or  even  by  an  entire  cessation 
of  those  duties,  so  long  as  the  office  itself 
remains  In  exlstent^e.  (Marquis  v.  City  of 
Santa  Ana,  103  Cal.  661.) 

13.  A  city  attorney  who  is  required  by  vir- 
tue of  his  office  to  attend  >to  all  suits  and 
matters  in  wlilch  the  city  may  be  legally  in- 
terested, and  who  receives  a  stated  salary 
for  his  services  as  city  attorney,  cannot  re- 
ceive any  extra  compensation  for  services 
rendered  during  his  term  of  office  in  any 
suit  against  the  city,  however  important  the 
suit  or  however  valuable  his  services  may 
be  to  the  city,  and  to  allow  such  extra  com- 
pensation Is  an  unconstitutional  Increase  of 
the  compensation  of  (his  office  during  the 
term  for  which  he  was  chosen,  in  violation 
of  section  9  of  article  XI  of  the  constitu- 
tion, and  a  contraJct  for  such  extra  compen- 
sation is  void  as  against  public  policy. 
(Buck  V.  City  of  Euffeka,  109  Cal.  504.) 

14.  One  who  accepts  the  office  of  city  attor 
ney,  and  receives  the  salary  affixed  thereto, 
cannot  be  hetlrd  to  say  tiiat  his  contract 
with  the  city  or  his  understanding  with  the 
counsel  imposed  upon  him  other  or  different 
or  lesser  duties  than  those  which  by  law  he 
was  obliged  to  perform,  and  he  Is  estopped 
from  setting  up  an  oral  understanding  with 
the  counpel  that  they  were  to  give  him  the 
salary  of  the  office  as  a  retainer,  and  were 
to  pay  him  extra  for  all  important  duties, 
including  business  In  the  superior  court  and 
in  the  higher  courts.  (Buck  v.  City  of  Eu- 
reka, 109  Cal.  504.) 

15.  A  city  attorney  or  district  attorney  is 
bound  to  perform  all  services  connected  with 
his  office  for  the  salary  affixed  thereto,  no 
matter  in  what  court  the  litigation  is  had. 
The  case  of  Herrlngton  v.  Santa  Clara  Coun- 
ty, 44  Cal.  496,  so  far  as  holding  to  the  con- 
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trary,  Is  orerruled.    (Buck  v.  City  of  Eureka, 

109  Oal.  504.) 

16.  Although  a  contract  to  iMiy  extra  com- 
pensation during  the  term  of  office  of  a  city 
attorney  Is  absolutely  yold  as  aigalnst  public 
poUcy  and  cannot  be  enforced,  yet,  wheire 
services  of  Value  were  rendered  by  him  In 
an  important  litigation  after  the  expiration 
of  his  term  of  office,  he  may  perhaps  recover 
the  value  of  those  eeryices,  not  upon  the 
original  or  void  contract,  tmt  upon  an  im- 
plied contract  for  services  (rendered  after 
the  expiration  of  Ms  term.  (Buck  v.  City 
of  Eureka,  100  Gal.  504.) 

17.  A  H'unicipal  officer  is  not  required  to 
proceed  by  writ  of  mandate  to  compel  the 
paymcTit  of  his  salary;  but  he  may  elect 
to  bring  an  actlom  against  the  municipal  cor- 
poration for  the  amount  of  the  salary 
claimed  by  -him.  (Marquis  v.  City  of  Santa 
Ana,  108  Cail.  661.) 

V.  Misconduct   in   Office   and   Removal   of 

Officer. 

lylabtllty  of  state  for  negligence  of  Its 
officers.    See  State,  4. 

Ne^glect  of,  liability  of  county.  See  Coun- 
ties, 11. 

Proceeding  for  removal  from  office,  juris- 
diction of  supreme  couart.   6ee  Ai)peails,  8, 

Chaise  of  single  act  of  dleAionesty  against 
railroad  commissioner,  effect  of.  See  Slan- 
der, 1. 

Governor  cannot  .remove  police  commis- 
sioner.  -See  PoUce. 

Oeating  vacancy  by  removing  officer.  See 
Police. 

Removal  of.    See  Oorporations,  VII,  4. 

18.  An  accmsatlon  against  a  supervisor  un- 
der the  provisions  of  section  772  of  the  Penal 
Code,  charging  him  with  collecting  illegal 
fees,  and  neglecting  to  perform  his  official 
duties,  is  of  a  public  offense  or  misdemeanor 
in  office,  and  the  proceeding  against  him  is 
a  criminal  proceeding  in  the  nature  of  an  im- 
peachment.   (Matter  of  Curtis,  108  Cal.  661.) 

19.  The  proceedings  under  section  772  of 
the  Penal  Code  are  intended  to  be  summary, 
and  as  the  legislature^has  made  no  provision 
for  a  review  of  thelijctlon  of  the  superior 
court  Its  5tidgment  is  finall.  and  an  appeal 
therefrom  must  be  dismissed  for  want  of  Jur- 
isdiction.   (Matter  of  Curtis,  108  Cal.  661.) 

20.  An  accusation  for  misdemeanor  Ln  of- 
fice is  in  no  sense  a  proceeding  in  the  nature 
of  quo  warranto,  nor  is  the  title  of  the 
office  In  issue  therein.    (Wheeler  v.  Donnell, 

110  Oal.  655.) 

21.  A  proceeding  for  the  removal  of  an 
officer  under  section  772  of  the  Penal  Code 
cannot  be  maintained  aitter  the  accused  had 
ceased  to  hold  his  office,  nor  for  a  violation 
of  his  duty  while  serving  in  another  office; 
or  in  another  term  of  the  same  office;  and 
an  accusation  will  not  lie  for  the  violation  of 
duties  imposed  upon  the  incmnbent  of  an 
office  during  a  former  term.  (Thurston  v. 
Clark.  107  Cal.  285.) 

22.  Removal  from  office  under  the  sum- 


mary proceeding  provided  for  by  section  772 
is  a  punishment  for  wrong  doing  on  the  part 
of  the  officer,  and  the  proceeding  Is,  in  its 
nature,  a  criminal  case  within  the  meaning 
of  section  13  of  article  I  of  the  constitution 
providing  that  no  person  shall  be  compelled. 
In  a  criminal  case,  to  be  a  witness  against 
himself.    (Thurston  v.  CUark,  107  Cal.  285.) 

23.  Section  772  of  the  Penal  Code,  provid- 
ing for  the  prosecution  and  removal  of  of- 
ficers for  misdemeanor  In  office,  contem- 
plates a  criminal  and  not  a  civil  prosecution; 
and  by  sections  888  and  889,  prosecutions 
under  section  772  are  limited  to  district, 
county,  and  township  ofiScers,  and  the  supe- 
rior court  has  no  Jurisdiction  under  that 
section  to  prosecute  the  state  bank  commis- 
sioners for  willful  neglect  of  the  duties  of 
their  office,  and  such  prosecution  will  be  re- 
strained by  writ  of  prohibition.  (Kilbum  v. 
Law,  111  Cal.  237.) 

VI.  Expiration  of  Term  and  Holding  over; 
Vacancy  and  Filling  of. 

Vacancy  in  board  of  freeholders,  effect  of. 
See  Municipal  Corporations,  18. 

Outgoing,  signing  contract  by  successor. 
See  Streets,  66. 

Term  of  judge  can  not  be  extended.  See 
Judges,  1. 

Ofiicer  elected  to  second  term  and  filing 
bond  cannot  claim  he  is  holding  over.  See 
ante,  II. 

Action  for  services  rendered  after  expira- 
tion of  term.    See  ante,  16. 

24.  Where  a  district  attorney  has  been 
elected  to  succeed  a  prior  incumbent,  and 
has  died  after  qualification,  and  before  the 
expiration  of  the  term  of  the  prior  incum- 
bent, a  vacancy  arises  in  the  office  by  rea- 
son of  the  election,  qualification,  and  death 
of  the  successor,  whicli  exists  upon  the  ex- 
piration of  the  term  of  the  prior  incumbent, 
when  the  newly  elected  officer  would  have 
entered  upon  his  duties  as  successor,  if  he 
had  lived,  and  not  before.  (People  ex  rel. 
Sweet  V.  Ward.  107  Cal.  236.) 

25.  The  board  of  supervisors  cannot,  by  its 
action,  either  create  a  vacancy,  nor  by  anti- 
cipation fill  one  wliieh  is  to  arise  in  future 
during  the  term  of  a  newly  elected  board  of 
supervisors,  and  the  appointment  of  a  dis- 
trict attorney  by  an  outgoing  boaord  of  super- 
visors to  fill  a  vacancy  in  the  office  of  dis- 
trict attorney  before  such  vacancy  arises 
is  in  excess  of  its  power  and  void;  and  such 
va)cancy  is  properly  filled  by  a  succeeding 
board  of  supervisors  by  another  appointment 
made  after  the  vacancy  has  arisen.  (People 
ex  rei.  Sweet  v.  Ward,  107  Cal.  236.) 

26.  The  appointing  power  cannot  forestall 
the  rights  and  prerogatives  of  their  own  suc- 
cessors by  appointing  cniocessors  to  offices 
expiring  after  their  power  to  appoint  has 
Itself  expired.  (People  ex  rel.  Sweet  v.  Ward, 
107  Oal.  236.) 

27.  The  appointment  of  a  city  marshal  by 
a  city  council  to  fill  a  vacancy  is  not  a  Judi- 
cial act,  and  cannot  be  reviewed  by  certio- 
rari.   (Lorbeer  v.  Hutchinson,  11  Cal.  272.) 

28.  A  city  council  has  no  power  to  remove 
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a  city  marBhal,  or  by  any  Judicial  inquiry  to 
declare  a  vacancy;  but  if  he  fails  to  qusUify 
Bucih  failure  ipeo  facto  creates  a  vacancy, 
and  on  being  informed  of  tJ^e  fact  the  boanl 
can  fill  the  vacancy  without  declaring  it; 
a/nd  so  declaring  as  part  of  the  order  appoint- 
ing a  successor  does  not  indicate  a  Judicial 
inquiry  and  determination,  reviewable  by 
certiorari.  (Lorbeer  v.  Hutchinson,  111  Gal. 
272.) 

VII.  Abolition  of  Office. 

29.  A  municipal  office  created  by  the  legis- 
lature oazknot  be  directly  oar  indirectly  s^M- 
iahed  by  the  city.  (Marquis  v.  City  of  Scmita 
Ana,  103  Oal.  061.) 

VIII.  De  Facto  Officers. 

Bond  ol  de  facto  officer,  effect  of.  See 
ante,  II. 

Officer  giving  bond  is  estotpped  to  deny 
he  is  a  de  Jure  officer.    See  ante,  II. 

30.  Incumbeofts  of  ofl^ces  hiuviog  an  irreg- 
ular potentiAl  existence  as  distinguished 
from  a  nonexlstlng  office,  or  one  void  in  its 
creation,  are  de  facto  officers,  and  if  an 
office  has  been  even  colorably  created,  any 
irregularity  which  does  not  render  the  crea- 
tion df  the  office  void  cannot  be  availed  of, 
and  the  incumbent  is  estopped  from  show- 
ing that  the  prescribed  mode  was  not  fol- 
lowed in  perfecting  thie  pottential  existence 
of  the  office.  (Buck  v.  City  of  Bureka,  109 
Oal.  501.) 

31.  The  office  of  a  freeholder  is  a  de  Jure 
office  created  by  the  constitution,  and  where 
disqualified  peirsonfi  have  been  elected  by  a 
plurality  of  the  qualified  electors,  received 
their  certificates  of  election,  and  qualified 
and  participated  in  the  action  of  the  boaird, 
they  are  acting  under  color  of  office,  and 
their  acts,  while  remaining  as  de  facto  offl- 
cere  in  discharge  of  the  duties  of  the  office, 
are  as  valid  and  binding  as  thioee  of  de  Jure 
ofitcers,  until  their  right  to  the  office  has 
been  Judicially  determined.  (People  ex  rel. 
Hoffman  v.  Hecht,  105  Cal.  621.) 

32.  AJthofugh  the  council  were  required  to 
create  the  office  of  city  attorney  by  ordi- 
nance, in  pursuance  of  section  4369  of  the 
"Political  Code,  yet  if  they  fixed  the  salary 
of  a  city  attorney  by  ordinance,  one  who  has 
accepted  an  appotntment  from  the  city  coun- 
cil to  that  office,  and  has  qualified  and  re- 
eelved  the  salary  affixed  to  the  office,  is  a 
de  fa)cto,  if  not  a  de  Jure,  officer,  and  is  es- 
topped from  denying  that  he  held  the  office, 
and  from  escaping  any  of  the  responsibilities 
which  attach  to  its  incumbency.  (Buck  v. 
City  otf  Eureka,  109  Oal.  504.) 

One  not  a  stockholder,  elected  director  is 
not.    See  Oorporations,  128. 

Assessment  by,  vaiidity  of.  See  Oorpora.- 
tiooB,  78. 

Embezzlement  'by.    See  Criminal  La^sr,  177. 

OFFSET. 
See  Setoff. 


OMISSIONS. 

Parol  evidence  to  prove  facts  omitted. 

Evidence,  89. 


See 


OMITTED  CHILDREN. 
See  EiStates  of  Deceased  PeiBons,  V. 

ONE-TWELFTH  ACT. 

See  Municipal  Corporations,  lY;  San  Fran- 
cisco, 21. 

OPENING. 

Defaults.    See  Defaults,  II. 
Bids,  opening  of.    See  Streets,  VI,  P 

OPINION  EVIDENCE. 
See  £>vidence,  III. 

OPINIONS. 
See  Judgments,  II. 

The  expression  of  opinion  in  the  decision 
ot  a  catise  which  is  not  necessary  to  a  deter- 
mination of  the  case  is  to  be  legarded  efi  a 
mere  dictum,  and,  when  it  announces  a  doc- 
itaA-mB  wtrich  is  inconsisteot  with  the  plain 
meaning  aod  effect  of  a  statute,  it  cannot 
affect  a  sutisequent  decision  in  accordance 
with  the  statute.  (Cardenas  v.  Miller,  108 
OaiL250.) 

Lower  court,  opinions  of.  See  Appeals,  XI, 
5. 

Reooid  on  appeal,  opinion  is  not  part  of. 
See  Appeals,  88. 

Sheriff  not  disquall'fled  because  of,  when. 
See  Jury  and  Juinors,  8. 

OPTIONS. 

Option  to  purchase.  See  Landlord  and 
Tenant,  VII. 

Sales,  option  to  return  property,  exerdse 
of.   See  Rescission  of  Contracts,  8. 

ORAL  EVIDENCE. 
See  Evidence. 

ORAL  STIPULATIONS. 
See  Stipuilations. 

ORDER  OF  PROOF. 
See  Evidence,  VII,  1. 

ORDERS. 

AppealabiiUty  of.    See  Appeals,  II. 

Orders  suiMaequenit  to  appeal.  See  Appeals, 
XT,  1. 

Refusal  to  obey,  punishment.  See  Con- 
tempt. 

Power  of  supervisors  to  rescind.  See  Super- 
visors, 2. 

Contempt,  order  in  must  be  served.  See 
Contempt,  3. 

ORDINANCES. 

I.  Publication  and  Proof  of. 

II.  Construction  and  Effect  of. 

III.  Conflict  Between  City  and  County  Or- 

dinances. 

IV.  Validity  of;  Police  Powers;  Conflictliig 

with  Penal  Code. 

V.  Particular  Ordinances. 
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1.  Begukiting    Noisy    or    Disagreeable 

Businesses  or  Beating  of  Drums  in 
Streets. 

2.  Relating  to  Sale    or    Possession    of 

Lottery  Tickets. 

3.  Regulating  Sale  of  Liquors. 

VI.  Violation    of;    Punishment;    Bflect    of 
Repeal  of. 

Time  of  passage  of  ordinance.  See  Bonds, 
L 

Game,  ordinance  for  protection  of,  con- 
struction of.    See  Game  Laws,  4. 

Authorizing  issuance  of  bonds.  See 
Bonds,  II,  1. 

I.    Publication  and  Proof  of. 

Judicial  notice  not  tal^en  of.    See  Judicial 

Notice,  11,  12. 

1.  A  weel^  is  defined  by  the  code  to  be  a 
I>eriod  of  seven  consecutive  days,  and  an 
ordinance  published  on  fourteen  consecu- 
tive days  prior  to  the  passage  of  a  second 
ordinance  is  published  for  at  least  two 
weeks  prior  thereto.  (In  re  Derby,  104  Gal. 
515.) 

2.  Where  the  statute  requires  the  pubUoBr 
tion  of  a  preliminary  ordinance  determin- 
ing that  the  public  interests  or  necessity  de- 
mands the  construction  and  completion  of  a 
system  of  waterworks  and  sewers  for  at 
least  two  weeks  in  some  newspaper  pub- 
lished in  the  municipality  before  the  pas- 
sage of  the  final  ordinance  calling  a  special 
election  upon  the  question  of  the  issuance 
of  bonds  for  such  purpose,  a  publication  of 
the  preliminary  ordinance  from  October  6th 
to  October  19th,  both  days  inclusive,  in  a 
daily  newspaper,  is  a  sufficient  compliance 
with  the  statute,  and  the  final  ordinance 
may  be  passed  at  a  regular  meeting  held 
October  20th.    (In  re  Derby,  104  Cal.  515.) 

3.  Where  the  charter  of  a  city  provides 
that  the  board  of  trustees  shall  publish  all 
ordinances  for  ten  days  in  some  newspaper 
published  in  the  city,  but  without  providing 
that  the  ordinance  should  not  take  effect  un- 
til after  Its  puWcation,  an  order  regu- 
lating liquor  licenses  takes  effect  on 
its  passage,  and  publication  thereafter  is  a 
ministerial  act  to  give  the  people  notice  of 
its  requirements,  and  is  not  a  condition  pre- 
cedent to  its  taking  effect  (City  of  Sacra- 
mento V.  Dillman,  102  Gal.  107.) 

4.  In  an  action  to  recover  a  liquor  license 
Imposed  by  a  county  ordinance,  the  passage 
of  the  ordinance  is  proved  prima  facie  by 
producing  in  evidence  the  ordinance  book 
from  the  custody  of  the  clerk,  conta.ining 
the  record  of  the  ordinance,  showing  that  it 
was  passed  at  a  regular  session  of 
the  board  of  supervisors,  by  a  speci- 
fied vote,  and  that  the  record  is  prop- 
erly authenticated  by  the  signatures 
of  the  chairman  and  clerk,  together  with 
evidence  showing  its  due  publication;  and 
though  the  regularity  of  the  proceedings  for 
tlie  Adoption  of  the  ordinance  is  denied  by 
the  answer,  the  burden  of  contradicting 
the  record   by  showing  that   it   was   not 


passed  as  stated  in  the  record  is  upon  the 
defendant.  (Merced  Co.  v.  Fleming,  111  CaU 
46.) 

II.  Consti'uction  and  Bffect  of. 

Ordinance  passed  by  county  is  not  a  gen- 
eral law.    See  post,  12. 

5.  Where  the  constitution  grants  legisla- 
tive power  to  municipal  corporations,  the 
source  of  the  power  is  the  same  as  is  that 
exercised  by  the  legislature,  and  an  ordi- 
nance within  the  exercise  of  the  legislative 
power  of  the  municipal  corporation  Is  to  be 
construed  with  the  same  effect  as  if  it  had 
been  adopted  by  the  legislative  power  itself, 
and  will  be  deemed  to  contain  the  legisla- 
tive win  for  the  municipal  corporation.  (Ex 
parte  Roach,  104  Gal.  272.) 

6.  No  effect  can  be  given  to  the  ordinance 
by  disregarding  the  qualifying  clause;  but 
the  provisions  of  the  ordinance  are  to  be 
considered  as  a  whole,  and  it  cannot  be 
assumed  that  the  city  council  would  have 
adopted  the  first  clause  of  the  ordinance 
without  enacting  the  condition  thereto,  and 
the  clauses  must  be  regarded  as  inseparable, 
and  not  as  independent.  (Matter  of  Wong 
Hane,  106  Gal.  680.) 

7.  The  powers  of  municipal  corporations 
are  to  be  found  in  their  charter,  or  in  some 
provisions  of  the  statute  or  constitution  of 
the  state;  and  any  ordinance  passed  by  a 
municipal  corporation,  withhin  the  scope  of 
the  authority  expressly  conferred  upon  it, 
has  the  same  force  within  its  corporate 
limits  as  a  statute  passed  by  the  legislature. 
(Bx  parte  Roach,  104  Gal.  272.) 

III.  Gonfllct  between  City  and  Gounty  Or- 

dinances. 

Ordinance  passed  by  county  is  not  a  gen- 
eral taw.    See  post,  12. 

Gonfllct  between  city  and  county  ordi- 
nances.   See  post,  27. 

8.  Ordinances  passed  by  a  municipality 
whose  territory  is  included  within  a  county 
will  supersede  any  ordinance  of  the  county 
upon  the  same  subject.  (Ex  parte  Roach, 
104  Gal.  272.) 

9.  Where  there  ib  a  conflict  in  terms  be- 
tween an  ordinance  of  an  Incorporated  town 
and  an  ordinance  of  the  county  in  the  regu- 
lations prescribed  for  the  carrying  on  of  the 
business  of  selling  intoxicating  liquors,  in' 
the  exercise  of  the  police  power,  the  ordi- 
nance of  the  town  has  superior  force  within 
Its  municipal  limits.  (Bx  parte  Mansfield, 
106  Gal.  400.) 

IV.  Validity  of;  Police  Powers;  Gonflictlng 

with  Penal  Gode. 

Validity  of  particular  prdinances.  Stee 
post,  V. 

Police  power,  power  to  regulate  business. 
See  post,  V,  1,  8. 

Pow«rs  of  dty  whence  dMred.  See  ante, 
7. 

10.  The  grant  of  police  power  made  by  ap> 
tide  XI,  section  11,  of  the  constttutloii, 
which  provides  that  any  county,  city,  town. 
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or  township  may  make  and  enforce,  within 
Its  limits,  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with 
general  laws,  is  direct,  broad,  and  far-reach- 
ing, and  Includes  the  right  to  pass  any  ordi- 
nance not  conflicting  with  the  general  laws 
of  the  state,  and  not  violative  of  the  general 
principles  of  constitutional  liberty.  (Ex 
parte  Lacey,  108  Cal.  326.) 

11.  Section  11  of  article  XI  of  the  consti- 
tution, which  provides  that  "  any  county, 
city,  town,  or  township  nmy  make  and  en- 
force within  its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in 
conflict  with  general  laws,"  confers  the 
power  to  make  these  regulations  upon  cities 
as  well  as  upon  counties,  and  must  be  held 
to  be  equally  authoritative  In  eaoh,  and 
the  only  limitation  upon  the  exercise  of  the 
power  Is  that  the  regulations  to  be  made 
shall  not  be  in  conflict  with  the  general 
laws.    (Ex  parte  Roach,  104  Cal.  272.) 

12.  The  limitation  of  the  constitution  ap- 
plies equally  to  legislation  of  the  county  and 
the  city,  and  an  ordinance  passed  by  a  coun- 
ty Is  not  a  "general  law,"  within  the  mean- 
ing of  the  constitution.  (Ex  parte  Roach, 
104  Cal.  272.) 

13.  To  the  extent  that  it  is  material  in 
creating  a  valid  ordinance  passed  under  the 
power  of  police  and  sanitary  regulation,  it 
must  be  assumed  that  questions  of  fact  call- 
ing for  the  exercise  of  the  police  power  were 
determined  by  the  municipal  authorities, 
and  the  correctness  of  their  determination 
as  to  matters  of  fact  Is  not  open  to  inquiry, 
by  way  of  defense,  to  a  prosecution  under 
the  ordinance.  (Ex  parte  Lacey,  108  Oal. 
326.) 

14.  A  municipal  ordinance  to  be  valid  must 
be  consistent  with  the  general  powers  and 
purposes  of  the  corporation,  must  harmonize 
with  the  general  laws  of  the  state,  the  mu- 
nicipal charter,  and  the  principles  of  the 
common  law,  and  can  have  no  extraterritorial 
force  unless  by  express  permission  of  the 
sovereign  power.  (City  of  South  Pasadena 
V.  Los  Angeles  Terminal  Ry.  Co.,  109  Cal. 
315.) 

15.  The  legislative  body  has  power  to  dis- 
criminate between  citizens  as  respects  quali- 
fications for  carrying  on  the  liquor  business; 
and  such  power  of  discrimination  in  respect 
to  other  occupations,  when  promotive  of  the 
best  Intereste  of  the  people,  Is  always  sus- 
tained. (Foster  v.  Board  of  Police  Commis- 
sioners, 102  Oal.  483.) 

16.  An  ordinance  enacted  by  the  city  and 
county  of  San  Francisco  under  the  authority 
of  the  constitution,  and  not  restricted  to  a 
part  of  the  city  and  county,  and  which  af- 
fects all  persons  of  certain  classes  without 
discrimination,  and  as  to  them  acts  uniform- 
ly. Is  as  to  the  city  and  county  a  general 
law,  and  not  special  legislation.  (Poster  v. 
Board  of  Police  Commissioners,  102  Cal.  483.) 

17.  Where  the  penalty  imposed  for  the  vio- 
lation of  a  county  ordinance  licensing  the 
business  of  liquor  dealing  conflicts  with  the 
provisions  of    the  Penal    Code,   the  j>enal 


clause  of  the  ordinance  is  void,  but  that  does 
not  destroy  the  whole  of  the  section  declar- 
ing the  sale  of  liquor  without  a  license  to 
be  unlawful.  (Ex  parte  Mansfield,  106  CaL 
400.) 

18.  Whether  an  ordinance  be  reasonable 
and  consistent  with  the  law  or  not,  is  a 
question  for  the  court,  and  not  for  the  Jury; 
and  the  question  whether  an  ordinance  pro- 
viding licenses  for  revenue  is  unreasonable 
and  prohibitory  in  its  nature  is  to  be  deter- 
mined by  the  court  from  the  face  of  the  ordi- 
nance, and  it  must  be  upheld,  unless,  as 
matter  of  law,  the  court  can  say  that  it  is 
so  unreasonable  In  character  as  to  trans- 
cend the  proper  exercise  of  the  right  by  the 
law-making  power.  (Merced  Co.  v.  Flem- 
ing, 111  Cal.  46.) 

19.  The  validity  of  an  ordinance  providing 
liquor  licenses  for  revenue,  is  not  a  question 
of  fact,  depending  upon  the  varying  circum- 
stances of  each  particular  case,  or  upon  the 
efl^ect  of  the  regulation  upon  the  business  of 
the  defendant  or  other  persons;  and  evidence 
is  admissible  to  show  that  the  effect  of  the 
ordinance  is  to  prohibit  the  business  of  the 
defendant,  or  that  of  other  retail  liquor  deal- 
ers in  the  county.  (Merced  Co.  v.  Fleming, 
111  Cal.  46.) 

V.  Particular  Ordinances. 

1.  Regulating  Noisy  or   Disagreeable  Busi- 
nesses or  Beating  oif  Drums  in  Streets. 

20.  A  city  ordinance  prohibiting  the  estab- 
lishment or  conducting  of  any  steam  shoddy 
machine,  or  steam  carpet-beating  machine, 
within  one  hundred  feet  of  any  church, 
schoolhouse,  residence,  or  dwelling-house,  is 
a  proper  exercise  of  the  police  and  sanitary 
power  of  the  city,  and  violates  no  constitu- 
tional rights.    (Ex  parte  Lacey,  108  Gal.  326.) 

21.  It  Is  not  necessary  to  the  exercise  of 
the  police  power  in  regulating  a  business 
that  it  shall  constitute  a  nuisance  per  se; 
but  the  power  to  regulate  or  prohibit  confer- 
red upon  the  board  of  supervisors  not  only 
includes  nuisances,  but  extends  to  every- 
thing expedient  to  be  regulated  or  prohibited 
for  the  preservation  of  the.  public  health  or 
general  welfare.  (Ex  parte  Lacey,  108  Cal. 
326.) 

22.  Where  the  court  can  see  that  a  munic- 
ipal ordinance  fixing  limits  within  which  a 
disagreeable  business  may  be  exercised  has 
in  fact  some  relation  to  the  public  health, 
and  that  it  Is  appropriate  and  adapted  to 
that  end,  it  cannot  be  urged  that  the  ordi- 
nance deprives  the  owner  of  his  property 
without  due  process  of  law,  or  without  com- 
pensation.   (Ex  parte  Lacey,  108  Cal.  326.) 

23.  A  municipal  ordinance  forbidding  the 
beating  of  drums  in  the  traveled  streets  of  a 
city,  without  the  permission  of  the  president 
of  the  board  of  trustees  of  the  municipality, 
is  a  valid  exercise  of  police  power.  (Matter 
of  Flaherty,  105  Cal.  558.) 

2.  Relating  to  Sale  or  Possession  of  Lottery 

Tickets. 

24.  The  clause  of  the  ordinance  declaring 
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that  the  offense  exists,  uuless  it  be  shown 
that  the  possession  of  the  lottery  ticket  was 
innocent  or  for  a  lawful  purpose,  cannot  be 
disregarded,  nor  can  the  prosecution  prove 
the  criminal  intent  of  the  defendant,  or 
show  that  his  possession  was  not  innocent 
or  for  a  lawful  purpose;  but  the  ordinance 
is  to  be  tested  by  its  own  terms,  and  the 
<lualiflcation  is  attached  to  the  definition  of 
the  offense,  and  is  of  necessity  required  to 
be  established  by  the  defendant.  (Matter  of 
Wong  Hane,  106  GaL  680.) 

25.  A  municipal  ordinance  declaring  it  un- 
lawful for  any  person  to  have  in  his  pos- 
session any  lottery  ticket  unless  it  be  shown 
that  such  possession  is  innocent  or  for  a 
lawful  purpose,  assumes  to  overthrow  the 
presumption  of  Innocence,  and  to  put  upon 
the  defendant  the  burden  of  showing  that 
such  possession  was  lawful  or  innocent; 
and  such  ordinance  is  a  violation  of  consti- 
tutional rights  and  is  invalid.  (Matter  of 
Wong  Hane,  108  Gal.  680.) 

3.  Regulating  -Sale  of  Liquors. 

Discrimination  between  Individuals  when 
sustained.    See  ante,  15. 

26.  There  is  no  inherent  right  in  a  citizen 
to  sell  intoxicating  liquors  by  retail.    (Foster 

V.  Board  of  Police  Gommissioners,  102  Gal. 
483.) 

27.  A  county  ordinance  making  it  unlawful 
for  any  person  to  seU  any  intoxicating  liquor 
at  a  saloon  between  the  hours  of  ten  o'clock 
P.  M.  and  five  o'clock  A.  M.  of  the  succeed- 
ing day  Is  inoperative  in  a  municipal  corpo- 
ration within  the  county  which  has  pre- 
viously passed  an  ordinance  licensing  the 
sale  of  intoxicating  liquors  without  such  re- 
strictions.   (Ex  parte  Roach,  104  Gal.  272.) 

VI.  Violation  of;  Punishment;  Effect  of  Re- 

peal of  Ordinance. 

Ordinance,  pleading  of.    See  Licenses,  21. 
Violation  of,  place  of  imprisonment    See 
Santa  Rosa. 

28.  Although  commitments  of  prisoners  to 
the  county  Jail  by  the  recorder  for  viola- 
tions of  city  ordinances  are  Illegal,  yet  they 
are  made  by  competent  authority,  within 
the  meaning  of  section  1611  of  the  Penal 
Gode,  and  it  is  the  duty  of  the  sheriff  to 
receive  them,  and  to  provide  them  with 
necessary  food,  to  be  paid  out  of  the  county 
treasury;  and  the  county  having  borne  the 
expense,  which,  under  the  law,  should  have 
been  borne  by  the  city,  is  entitled  to  recover 
the  same  from  the  city.  (County  of  Sonoma 
V.  City  of  Santa  Rosa,  102  Cal.  426.) 

29.  A  commitment  to  the  county  jail  by 
the  Judicial  officer  of  the  city,  though  erro- 
neous, has  the  force  of  a  request,  and  the 
expense  of  enforcing  Its  ordinances  being 
Imposed  upon  the  city  by  law,  a  promise  to 
pay  therefor  is  implied.  (County  of  Sonoma 
V.  City  of  Santa  Rosa,  102  Cal.  426.) 

30.  Where  a  fine  was  imposed  upon  a  per- 
son accused  of  violating  a  municipal  ordi- 
nance, and  pending  an  appeal  from  the  Judg- 


ment to  the  superior  court  the  municipal 
ordinance  was  repealed,  such  repeal  operates 
as  a  remission  of  the  penalty  for  the  of- 
fense and  of  the  fine  imposed  for  its  viola- 
tion, and  such  fine  cannot  be  enforced  b:^ 
execution,  notwithstanding  an  afiirmance  of 
the  Judgment  by  the  superior  court  after 
the  repeal  of  the  ordinance;  and  such  en- 
forcement will  be  restrained  by  injunction. 
(Spears  v.  County  of  Modoc,  101  Oal.  308.) 

Repeal  of,  effect  on  crime.  See  Criminal 
Law    IV. 

ORGANIZATION. 

Of   municipalities.    See   Municipal   Cor- 
porations, I. 

Reclamation  districts,  organization  of.  See 
Swamp  and  Overflowed  Lands,  IV,  1. 

Irrigation  districts.  See  Irrigation  Dis- 
tricts, I. 

Banks,  organization  of.  See  Banks  and 
Banking,  I. 

Corporations,  organization  of.  See  Corpo- 
rations,  II,   1. 

Corporations  organized  prior  to  code.  See 
Corporations,  II,  3. 

High  schools,  erection  of.  See  School8» 
III. 

ORPHANS. 

Under  the  act  of  March  25,  1880,  appro- 
priating money  for  the  support  of  minor 
orphans,  half  orphans,  and  abandoned  chil- 
dren, an  institution  supporting  such  minors, 
for  whose  support  there  has  been  paid  by 
others  a  sum  of  less  than  ten  dollars  per 
month,  is  entitled  to  receive  from  the  state, 
on  account  of  such  minors,  the  full  sum  ap- 
propriated by  section  1  of  that  act,  without 
any  deductions  of  the  sums  paid  by  private 
persons,  and  a  peremptory  writ  of  man- 
date will  be  issued  to  compel  such  payment 
(The  Grand  Lodge  of  the  I.  O.  G.  T.  of  the 
State  of  California  v.  Markham,  102  CaL 
169.) 

OUTGOING  OFFICERS. 

Signing  contract  by  successor.    See  Streets, 

66. 

OUTSTANDING  TITLE. 

Defendant  in  execution  cannot  set  up.    See 

Executions,  11. 

OVERCROWDING. 
See  Common  Carriers,  I,  3. 

OVERFLOWED  LANDS. 
See  Swamp  and  Overfiowed  Lands. 

OWNERSHIP. 

See  Taxation,  TV,  2. 

Owner,  definition  of.    See  Definitions. 

Owning  lands,  meaning  of.  See  Irrigation 
Districts. 

Who  are  or  are  not  owners.  See  Irrigation 
Districts,  4. 

One  in  possession  is  regarded  as  owner. 
See  Homesteads,  4. 

Proof  of  possession  when  sufficient  to  es- 
tablish.   See  Criminal  Law,  364. 
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Gbarge  as  to  is  upon  a  question  of  fact 
when.    See  Shipping,  1. 

Executor  may  sign  protest  as  owner.  See 
Executors  and  Administrators,  16. 

Time  of.    See  Taxation,  7. 

Evidence  as  to,  variance.  See  Criminal 
Law,  318. 

Burden  of  proof  of.    See  Taxation,  11. 

Presumption  that  one  in  whose  name 
property  stands  is  owner.  See  Trusts  and 
Trustees    10. 

Findings  as  to.    See  Quieting  Title,  11. 

Deed  intended  as  mortgage  does  not  af- 
fect.   See  Insurance,  5. 

Allegations  of.    See  BiUs  and  Notes,  37. 

Allegations  of  control  exhibits  attached  to 
complaint.    See  Pleading  and  Practice,  18. 

Admission  of  allegations  of  by  failure  to 
deny.    See  Pleading  and  Practice,  29. 

Declarations  not  admissible  to  prove.  See 
Executors  and  Administrators,  54. 

Intent  to  part  with,  evidence  as  to.  See 
Criminal  Law,  315. 

Assessment  to  wrong  owners.  See  Swamp 
and  Overflowed  Lands,  19. 

1.  Although  ownership  may  be  pleaded  and 
found  as  an  ultimate  fact,  yet  it  may  be 
pleaded  as  a  conclusion  of  law,  and  be  de- 
termined by  the  court  as  such  conclusion, 
and  not  as  a  fact;  and  where  the  court  sets 
forth  special  facts  in  its  findings,  upon  which 
it  predicates  ownership  as  a  conclusion  of 
law,  the  conclusion  cannot  stand,  if  the 
specific  facts  found  do  not  support  it.  (Sav- 
ings and  Loan  Soc.  v.  Burned,  100  Cal.  514.) 

2.  Where  the  evidence  showed  that  the 
wife  assisted  her  husband  in  carrying  on  the 
business  sold,  that  they  were  apparently 
conducting  it  together,  and  that  the  business 
was  community  property,  such  evidence, 
taken  in  connection  with  her  execution  of 
tfie  contract  of  sale  jointly  with  her  husband. 
Is  evidence  tending  to  show  ownership  In 
her;  and  the  testimony  of  the  defendants 
that  she  was  not  Interested  in  the  property 
or  the  sale  simply  raised  a  conflict,  which  it 
was  the  province  of  the  trial  court  to  deter- 
mine.   (Potter  V.  Ahem,  110  Cal.  674.) 

PARENT  AND  CHILD. 

I.    Custody  and  Maintenance  of  Children; 
Contracts  between  Parent  and  Child. 
II.  Adoption  of  Children. 

See  Legitimacy. 

Orphans.    See  Orphans. 

Infancy.    See  Infancy. 

Bar  of  parent  affects  heir.  See  Statute  of 
Limitations,  III. 

Father,  right  of  to  letters  on  son's  estate. 
Bee  Executors  and  AdmiDlstrators,  3. 

Damages,  measure  of,  for  death  of  child. 
See  Damages,  7,  8. 

Damages  in  action  for  death  of  parent. 
See  Damages,  13,  14. 

I.  Custody  and  Maintenance  of   Ohildran; 
Contracts  between  Parent  and  Child. 

Parent  acting  as  guardian  without  appoint- 
ment.   See  Guardian  and  Ward,  I. 


1.  Parents  have  a  right  to  contract  with 
each  other  as  to  the  custody  and  control  of 
their  offspring,  and  to  stipulate  away  their 
parental  rights;  and  such  contracts  are  bind- 
ing upon  them  until  other  disposition  of  the 
children  is  made  in  an  action  for  divorce  or 
other  proceedings  in  which  the  court  may 
dispose  of  the  custody  of  the  children.  (Sar- 
gent V.   Sargent,  106  Cal.  541.) 

2.  The  father  and  mother,  being  the  natu- 
ral guardians  of  a  minor  child,  can  be  de- 
prived of  the  custody  of  its  person  only  by 
a  proceeding  under  section  203  of  the  Civil 
Code;  and  the  superior  court  has  no  Juris- 
diction, in  any  proceeding  not  inaugurated 
under  that  section  to  commit  the  custody  of 
the  child  of  natural  parents  to  a  stranger. 
(In  re  Hunt,  103  Cal.  355.) 

3.  A  mother  will  be  allowed  In  equity  for 
the  past  maintenance  of  her  children,  fronai 
the  death  of  the  father,  out  of  the  estate  of 
the  children,  though  she  has  a  separate  es- 
tate; and  the  criterion  for  determining 
whether  a  past  maintenance  should  be  al- 
lowed to  her  is  whether  a  chancery  court 
would  have  authorized  it  in  advance.  (Es- 
tates of  Beisel,  110  CaL  267.) 

Allowance  to  parent  for  support  of  child. 
See  Guardian  and  Ward,  13,  14. 

Gift  by  parent  to  child.  See  Fraudulent 
Conveyances,  4. 

Deed  from  mother  to  son  not  set  aside 
when.    See  Fraud,  7. 

Conveyance  to  son  on  consideration  of  sup- 
port, remedy  for  breach.    See  Contracts,  64. 

Contract  between  parent  and  child  doea 
not  create  constructive  trust  when.  See 
Trusts  and  Trustees,  16. 

Voluntary  trust  in  favor  of  children  re- 
quires no  consideration.  See  Trusts  and 
Trustees.  8. 

II.  Adoption  of  Children. 

4.  Where  the  superior  court  in  a  decree  of 
divorce  granted  to  the  wife  for  extreme 
cruelty  of  the  husband  awarded  the  custody 
of  an  Infant  child  to  the  mother,  with  whose 
consent  the  child  was  subsequently  regularly 
adopted  by  its  grandfather  In  accordance 
with  the  provisions  of  the  Civil  Code,  such 
adoption  changes  the  status  of  the  child, 
and  the  superior  court  thereby  loses  juris- 
diction to  modify  the  decree  relating  to  the 
custody  of  the  child.  (Younger  v.  Younger, 
106  Cal.  377.) 

5.  The  provision  of  the  code  giving  to  the 
court  power  in  an  action  of  divorce  before 
or  after  Judgment  to  give  such  direction  for 
the  custody,  care,  and  education  of  the  chil- 
dren of  the  marriage  as  may  seem  neces- 
sary or  proper,  and  to  vacate  or  modify  the 
same,  must  be  read  and  construed  with,  and 
In  view  of,  the  rights  conferred  by  the  pro- 
visions of  the  code  with  reference  to  adop- 
tion; and  the  jurisdiction  of  the  smperlor 
court  of  another  county  over  adoption  pro- 
ceedings is  not  affected  by  the  fact  that  the 
jurisdiction  of  the  court  in  which  the  6.\Yotce 
was  granted  was  first  obtained.  (Toonger  t. 
Younger,  106  Oal.  8T7.) 
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6.  After  adoption  papers  have  been  exe- 
cuted before  the  judge,  and  the  adopted  child 
has  lived  with  the  adopting  father  many 
years,  down  to  the  day  of  his  death,  it  re- 
quires more  than  mere  irregularities  to 
brush  aside  and  annul  the  relationship  so  en** 
tered  into.    (Estate  of  Evans,  106  Cal.  562.) 

7.  The  statute  lays  down  no  rules  by  which 
the  form  of  the  Judge's  order  declaring  the 
child  to  be  the  child  of  the  person  adopting 
shall  be  measured  and  its  sulflciency  tested; 
but  the  real  purpose  of  the  statute  requiring 
the  parties  to  come  before  the  judge  is  to 
enable  him  either  to  ratify  or  reject  the 
contract  of  adoption,  as  seems  best  to  him, 
in  the  interest  of  the  child.  (Estate  of 
Evans,  106  Cal.  562.) 

8.  Where  a  petition  for  the  adoption  of  a 
minor  child  recites  that  the  petitioners  are 
residents  of  the  county  In  which  the  order  of 
adoption  was  made,  but  the  order  makes  no 
mention  of  the  fact  of  the  residence  of  the 
adopting  parents,  it  may  be  proven  by  ex- 
trinsic oral  evidence  in  a  proceeding  for  dis- 
tribution of  the  estate  of  the  adopting  father, 
that  the  adopting  parents  were  residents  <Mf 
the  county  in  which  the  order  of  adoption 
was  made.  (Estate  of  Williams,  102  OaL 
70.) 

9.  Though  it  is  a  material  fact  necessary 
to  the  validity  of  an  order  consenting  to  the 
act  of  adoption,  that  the  adopting  parent  and 
the  judge  making  the  order  shall  both  be 
residents  of  the  same  county,  yet  the  stat- 
ute does  not  require  that  this  fact  shall  ap- 
pear upon  the  face  of  the  adoption  papers. 
(Estate  of  WiUiams,  102  Cal.  70.) 

10.  Where  the  petition  for  adoption  states 
that  the  adopting  parents  are  residents  of 
the  county,  and  the  adopting  parents,  upon 
the  strength  of  that  representation,  obtain 
an  order  from  the  judge  of  that  county  con- 
senting to  the  adoption  of  a  minor  child  of 
other  jMirents,  the  adopting  father  is  estop- 

*  ped  to  deny  its  truth,  and  any  heirs  claiming 
under  him  after  his  death  are  equally  es- 
topped to  deny  the  fact  in  a  proceeding  for 
the  distribution  of  his  estate.  (Efirtate  of 
Williams.   102  Cal.   70.) 

11.  Under  the  Civil  Code  the  wife  has 
precisely  the  same  right  to  adopt  a  child  as 
the  husband,  and  both  may  unite  in  the  ap- 
plication for  the  adoption  of  a  child  as  the 
child  of  both.  (Estate  of  Williams,  102  Cal. 
70.) 

12.  Section  227  of  the  Civil  Code  must  be 
regarded  as  directory  in  so  far  as  It  requires 
that  the  parties  shall  be  separately  exam- 
ined, and  the  right  of  an  adopted  child  to 
•Dcceed  to  the  estate  of  an  adopting  parent 
cannot  be  defeated  by  the  fact  that  the 
judge  signing  the  order  of  adoption  failed 
separately  to  examine  the  parties  to  It.  (Es- 
tate of  Williams,  102  Oal.  70.) 

18.  Where  the  father  of  the  adopted  child 
had  been  divorced  from  the  mother  on  the 
groond  of  his  adultery,  and  by  the  decree  of 
divorce  tbe  care  and  custody  of  the  child 
was  awarded  to  the  mother,  tiie  consent  of 
tike  fatiier  to  the  order  of  adoptiovi  was  r«i- 


dered  unnecessary  under  section  224  of  the 
Civil  Code,  in  force  at  the  time  of  the 
adoption,  although  the  decree  of  divorce 
was  made  before  the  enactment  of  the 
Civil  Code,  and  for  an  act  of  adultery  com- 
mitted in  another  state.  (Estate  of  Wil* 
liams,  102  Cal.  70.) 

14.  An  adoption  made  in  accordance  with 
the  law  pf  this  state  gives  to  the  adopted 
child  the  status  of  the  child  of  the  adopting 
parent,  so  far  as  relates  to  the  right  of  in- 
heritance from  such  adopting  parent,  under 
the  laws  of  this  state,  regardless  of  the 
rights  of  a  natural  father  to  the  adopted 
child,  resident  in  another  state.  (Estate  «f 
WiUiams,  102  CaL  70.) 

PARKS. 
La  Fayette  Square.    See  San  Francisco,  11. 

PAROL   CONTRACTS. 
See  Statute  of  Frauds. 

PAROL  EVIDENCE. 
See  Evidence,  V. 

PAROL  STIPULATIONS. 
See  Stipulations. 

PARTIAL  DISTRIBUTION. 

See  Estates  of  Deceased  Persons,  IV. 

PARTICULARS. 
Bills  of.    See  Accounts. 

PARTIES. 

In  particular  actions,   ^ee  particular  title. 

Intervention.    See  Intervention. 

Contracts,  parties  to.    See  Contracts,  I,  8- 

Adverse.    See  Appeals,  45,  et  seq. 

Nominal,  fact  that  a  defendant  has  com* 
menced  bankruptcy  proceedings  does  not 
make  him  a.    See  Venue,  10. 

Order  substituting  guardian  is  not  a  dis- 
missal.   See  Insanity,  34. 

Mandamus  to  compel  substitution  of  dis- 
barred attorney  taking  assignment.  See 
Attorney  and  Client,  23. 

Rights  of  creditors  only  considered  where 
they  are  parties.    See  Mortgages,  168. 
"Ck>urts  cannot  determine  rights  of  persons 
not  parties.    See  Jurisdiction,  9. 

Allowing  counsel  fees  where  one  sues  for 
benefit  of  many.  See  Attorney  and  CTllent, 
8. 

Proper  In  action  for  services  by  partner. 
See  Partnership.  15. 

Necessary,  where  adverse  claims  are  to  be 
determined.  See  Supplementary  Proceed- 
ings, 4. 

Surviving  partner  not  a  necessary  parly 
to  foreclose  mortgage  on  individual  Interest 
of  deceased.    See  Partnership,  28. 

Wife^  whether  may  sue  alone  for  personal 
injuries.    See  Husband  and  Wife,  S8. 

Misjoinder,  what  is  not.  See  Credltonr 
Bills,  S. 
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Improper  Joinder,  effect  of  on  Jurisdiction 
of  court.    See  Partuersliip,  21. 

Actions  for  delinquent  taxes,  who  may 
bring.    See  Taxation,  33,  et  seq. 

Credibility  of  party  testifying.  See  Evi- 
dence, 90,  98. 

Complaint  sufficiently  identities  parties 
when.    See  Identification. 

Form  of  Judgment  on  Joint  contract.  See 
Judgments,  4. 

Judgment  in  action  where  some  of  the  par- 
ties were  not  served.  See  Mechanics*  Liens, 
59. 

1.  The  defendant  has  a  statutory  right  to 
have  a  cause  of  action  against  him  prose- 
cuted by  the  real  person  in  interest;  but 
where  the  plaintiff  shows  such  a  title  in  a 
note  and  mortgage  sued  upon  as  that  a  Judg- 
ment upon  it  satisfied  by  defendant  will 
protect  him  from  future  annoyance  or  loss, 
and  where,  as  against  the  party  suing,  de- 
fendant can  urge  any  defenses  he  could 
make  against  the  real  owner,  there  is  an  end 
of  the  defendant's  concern*  and  of  his  right 
of  objection;  and,  so  far  as  he  is  interested, 
the  action  is  being  prosecuted  in  the  name 
of  the  real  party  \n  Interest.  (Giselman  v. 
Starr,  106  Cal.  651.) 

2.  A  grantee  who  acquires  title  prior  to  the 
commencement  of  an  action  in  the  nature 
of  a  creditor's  bill  against  the  grantor  and 
his  predecessors  in  interest  if  made  a  party 
during  the  progress  of  the  trial  of  the  ac- 
tion, is  not  bound  by  depositions  tal^en  or 
testimony  given  in  the  action  prior  to  his 
being  made  a  party.  And  this  is  so,  al- 
though the  deed  under  which  he  claims  was 
not  recorded  at  the  time  of  the  commence- 
ment of  the  action,  and  although  he  acted 
as  attorney  for  the  other  defendants  when 
such  depositions  were  taken,  and  the  testi- 
mony was  given,  and  as  such  attorney  cross- 
examined  the  witnesses  for  his  clients. 
(Lange  v.  Braynard,  104  Cal.  156.) 

PARTITION. 

I.  By  Act  of  the  Parties. 

II.  Partition  in  Probate. 
III.  Partition  by  Suit. 

Cotenancy.    See  Cotenancy. 

I.  By  Act  of  the  Parties. 

1.  Land  in  this  state  may  be  partitioned 
by  parol;  and  where  the  title  is  held  by  a 
mere  naked  trustee,  and  the  cotenants,  who 
are  the  beneficiaries,  entered  into  a  verbal 
agreement  that  they  would  each  select  a 
section  from  among  the  lands  comprising  the 
tract,  and  that  such  selection,  so  made, 
should  be  owned  by  the  person  selecting  in 
severalty,  and  under  this  agreement  posses- 
sion was  taken  of  a  selected  section  by  one 
of  the  cotenants  which  was  given  by  him  to 
his  daughter,  who  maintained  the  exclusive 
possession  for  many  years,  cultivated  it  and 
made  valuable  improvements  thereon,  and 
such  cultivation  and  improvements  were 
known  to  the  trustee  and  to  all  the  cotenants, 
the  facts  show  an  executed  parol  partition. 
<Tuffree   v.    Polhemus,    108   Cal.   670.) 


2.  Where  it  was  originally  agreed  that 
whatever  selection  was  made  by  any  of  me 
cotenants  should  belong  to  them  in  severalty, 
there  is  no  necessity  tor  a  ratification  arter 
the  selection  is  made;  nor  is  it  necessary 
that  they  should  know  that  the  land  had 
been  selected,  or  subsequently  agree  tiiat  it 
should  be  owned  by  the  cotenants  selecting 
it,  or  by  his  donee  in  severalty.  (Tuffree  v. 
Polhemus.  108  Cal.  670.) 

3.  Where  the  trustees  of  a  city  conveyed 
an  undivided  one-half  of  a  pueblo  lot,  and  on 
the  following  day  conveyed  the  wesc  half 
of  the  same  lot  to  another  grantee,  and  for 
many  years  prior  to  the  death  of  the  first 
grantee  the  east  half  of  the  lot  was  assessed 
to  him  by  the  city,  and  he  paid  the  taxes 
thereon,  he  thus  assented  to  the  conveyance 
of  the  west  half  as  a  partition  of  the  lot, 
and  it  appearing  that  his  wife,  as  adminis- 
tratrix of  his  estate,  had  the  property  in- 
ventoried as  the  east  half  of  the  lot,  and  not 
as  an  undivided  half  of  the  entire  lot,  the 
facts  are  sufficient  to  show  a  ratification  of 
the  deed  to  the  city  of  the  west  half  of  the 
lot,  and  a  partition  of  the  lot  by  consent 
(Gordon  v.  San  Diego,  108  Cal.  264.) 

4.  A  sale  by  a  tenant  in  common  by  spe- 
cific bounds  of  a  portion  of  the  land  held  in 
common  does  not  of  itself  effect  a  partition 
of  the  land,  and-is  not  binding  upon  a  coten- 
ant  unless  ratified  by  him.  (Gordon  v.  City 
of  San  Diego,  101  Cal.  522.) 

5.  Where  there  is  sufficient  evidence  of  the 
ratification  of  the  conveyance  by  the  city  of 
the  west  half  of  the  lot,  and  an  assent  to  the 
partition  of  the  lot,  by  the  grantee  of  the 
undivided  half,  and  by  his  administratrix 
before  the  commencement  of  the  suit,  who 
accepted  the  east  half  of  the  lot  as  his  share, 
the  admission  of  evidence  under  a  supple- 
mental complaint  showing  that  since  the 
commencement  of  the  action  the  plaintiff 
had  obtained  a  deed  from  the  estate  of  the 
deceased  grantee  conveying  the  east  half  of 
the  lot  to  him,  and  had  subdivided  It  in 
specific  lots  which  he  had  granted  away, 
the  allowing  of  the  supplemental  complaint 
and  of  evidence  of  the  facts  transpiring 
after  the  commencement  of  the  action  bear- 
ing upon  the  ratification  and  assent  to  a  par- 
tition of  the  lot  by  the  plaintiff,  if  erroneocs, 
is  harmless,  ((^rdon  v.  San  Diego,  108  CaL 
264.) 

II.  Partition  In  Probate. 

Probate  homestead,  partition  of.  See 
Homesteads,  VII,  2. 

6.  The  probate  court  has  no  Jurisdiction 
to  make  partition  among  the  heirs  of  a  dece- 
dent of  an  undivided  interest  in  real  prop- 
erty owned  by  the  decedent  as  a  tenant  In 
common  with  strangers  not  parties  to  the 
probate  proceedings,  and  a  writ  of  prohibi- 
tion will  be  issued  to  prevent  such  a  parti- 
tion. (Buckley  v.  Superior  Court,  102  CaL 
6.) 

7.  Partitions  cannot  be  made  in  probate 
unless  the  Interest  of  the  decedent  is  an  es- 
tate in  severalty;  and  the  authority  to  make 
partition  ini  certain  cases  of  Joint  tenancy 
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must  be  confined  to  a  single  estate  which 
was  the  property  of  the  decedent.  (Buckley 
V.  Superior  Court,  102  Cal.  t).) 

8.  The  grant  of  jurisdiction  to  the  pro- 
bate court  of  all  undivided  interests  does  not 
intrust  the  court  with  power  to  mal^e  parti- 
tion or  allotment  of  property  in  which 
strangers  have  an  interest.  (Buckley  v.  Su- 
perior Court,  102  Cal.  6.) 

9.  In  the  cases  where  partition  is  allowable 
In  connection  with  the  distribution  of  an  es- 
tate, under  sections  1675  and  1676  of  the 
Code  of  Civil  Procedure,  the  provision  of 
1676  that  **the  petition  may  be  filed,"  etc., 
"and  notice  given  at  any  time  before  the 
order  or  decree  of  distribution,"  is  not  mere- 
ly permissive,  but  mandatory;  and  unless 
the  jurisdiction  to  make  partition  after  the 
decree  is  saved  by  a  petition  filed,  and  no- 
tice given  before  the  decree,  the  jurisdiction 
of  the  court  is  exhausted  by  the  decree,  after 
the  entry  of  which  it  has  ordinarily  no  pow- 
er over  the  property  or  the  rights  of  the 
distributees;  and  thereafter  courts  of  equity 
alone  can  afford  relief.  (Buckley  v.  Superior 
Court,  102  Cal.  6.) 

III.  Partition  by  Suit. 

10.  While  in  this  state  an  action  for  parti- 
tion Is  statutory,  the  powers  conferred  upon 
the  courts  by  the  statute  are  substantially 
those  formerly  exercised  by  the  chancery 
courts  in  pursuit  of  the  same  object,  and 
the  methods  employed  by  our  code  are.  in 
the  main,  but  a  reflex  of  those  pursued  un- 
der the  former  equity  practice,  and  the  equi- 
ties of  the  respective  parties  growing  out  of 
their  ownership  In  the  property,  as  tenants 
in  common,  or  otherwise,  are  taken  into  con- 
sideration and  disposed  of  upon  the  broad 
principle  which  should  govern  courts  of 
equity  in  the  administration  of  Justice. 
(Jameson  v.  Hayward,  106  Cal.  682.) 

11.  In  an  action  for  a  partition  between 
tenants  In  common  of  an  estate  for  years  the 
court  may  refuse  to  order  a  sale  of  the  re- 
version, of  which  one  of  the  defendants  is 
the  sole  owner.  (Jameson  v.  Hayward,  106 
Cal.  682.) 

12.  Where  the  court,  in  an  action  of  parti- 
tion, has  adopted  the  report  of  the  referee 
as  to  a  division  of  water  rights,  and  has 
adopted  a  partition  map  referred  to  in  the 
report,  and  has  provided  in  the  decree  in  re- 
gard to  springs  which  rise  within  a  certain 
Inclosed  field  delineated  on  the  partition  map 
as  lying  on  both  sides  of  a  cross  road,  the 
whole  of  the  field  delineated  on  the  map  will 
Ife  taken  as  intended  by  the  decree,  although 
there  was  in  fact  an  inclosed  field  to  the 
south  of  the  road,  and  a  field  only  partly  in- 
closed to  the  north  of  the  road,  and  springs 
arising  north  of  the  road  are  covered  by  the 
decree— the  question  being,  not  whether  there 
was  a  substantial  inclosure  of  the  whole 
field,  but  simply  what  was  the  inclosed  field 
referred  to  in  the  decree.  (Glassell  v.  Ver- 
dugo,  108  Cal.  503.) 

13.  Where  the  decree  in  partition,  in  re- 
spect to  the  division  of  water,  provides  that 


certain  surplus  water  should  be  turned  into 
the  channels  of  those  springs  which  rise 
within  an  inclosed  field,  delineated  on  the 
partition  map  to  be  used  by  certain  other 
parties,  the  fact  that  subsequent  to  the  de- 
cree there  is  an  increase  of  water  in  the 
field,  does  not  authorize  the  owner  of  tlie 
field  to  divert  or  obstruct  tlie  flow  of  watei 
into  the  channels  of  the  streams  arising  in 
the  field.    (Glassell  v.  Verdugo,  108  Gal.  503.) 

14.  It  is  competent  by  a  decree  in  partition 
for  the  court  to  dispose  even  of  percolating 
water  arising  on  the  land  allotted  to  one 
of  the  cotenants,  and  springs  If  clearly  In- 
cluded in  the  allotment  in  tbe  decree  pass 
to  other  parties  to  whom  they  were  given. 
(Glassel  v.  Verdugo,  108  Cal.  503.) 

15.  Upon  the  refusal  of  a  purchaser  to 
complete  a  sale  in  partition  which  has  been 
confirmed,  the  court  may  order  the  property 
resold  at  the  purchaser's  risk;  and  the  pur- 
chaser is  bound  by  such  order,  if  he  has 
notice  of  it,  and  If  not,  he  should  move  to 
vacate  or  modify  the  order,  and  should  take 
an  appeal  upon  the  denial  of  his  motion. 
(Hammond  v.  Cailleaud.  Ill  Cal.  206.) 

16.  Where  a  larger  price  was  bid  upon  an 
original  sale,  owing  to  the  terms  of  sale 
expressly  providing  for  a  perfect  and  valid 
title,  and  the  price  bid  upon  a  resale,  which 
was  confirmed,  was  much  less,  owing  to  the 
terms  of  sale  being  expressly  at  the 
purchaser's  risk ;  and  no  fact  or  circumstance 
other  than  the  differing  conditions  of  sale 
tends  to  account  for  the  difference  in  price, 
it  must  be  presumed  that  all  the  difference 
between  the  two  bids  was  induced  by  the 
terms  of  the  second  sale;  and  where  the 
owners  did  not  object  to  the  confirmation  of 
the  second  sale  upon  the  ground  that  the 
price  obtained  was  inadequate,  they  are  es- 
topped from  denying  the  adequacy  of  the 
price  obtained  under  the  conditions  of  sale: 
nor  can  the  referee  making  the  sales  deny 
the  terms  and  conditions  of  the  contract 
made  by  him  with  such  purchaser.  (Ham- 
mond V.  Cailleaud,  111  Cal.  206.) 

17.  The  purchaser  at  the  first  sale,  which 
was  confirmed  without  appeal,  when  sued 
for  the  deficiency  arising  upon  a  resale,  can- 
not prove  that  the  terms  of  the  first  sale 
were  for  a  title  free  from  defects,  for  the 
purpose  of  showing  that  he  never  became 
liable  as  a  purchaser;  but  he  may  prove 
such  terms,  and  that  the  second  sale  was 
made  expressly  at  the  purchaser's  risk  of 
defects  in  the  title,  for  the  purpose  of  show- 
ing that  the  conditions  of  the  two  sales  were 
different,  and  that  the  resale  was  not  a  just 
or  legal  mode  of  ascertaining  his  liability 
for  the  deficiency.  (Hammond  v.  Cailleaud, 
111  Cal.  206.) 

18.  The  courts  do  not  hold  purchasers  to 
presumptive  knowledge  of  the  limits  of  the 
power  of  an  oflicer  in  making  a  sale;  and 
where  they  are  misled  by  his  representations 
as  to  the  state  of  the  title,  or  of  the  en- 
cumbrances thereon,  they  are  bound  by  the 
rule  of  caveat  emptor.  (Hammond  v.  Cail- 
leaud, 111  Cal.  206.) 
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19.  The  amount  of  an  attorney's  fee  to  be 
allowed  in  an  action  for  partition,  is  a  ques- 
tion of  fact,  to  be  determined  by  the  trial 
court  from  the  evidence,  and  its  findings  will 
not  be  disturbed  where  there  Is  a  substantial 
conflict  in  the  evidence,  if  there  is  sufficient 
evidence  to  support  the  allowance,  and  there 
is  no  clear  abuse  of  discretion.  (Watson  ▼• 
SUtro,  103  Gal.  169.) 

Way  by  necessity  on  allotment  in  parti- 
tion.   See  Easements,  10. 

Purchaser,  duty  to  complete  sale  after  ap- 
peal.   See  Appeals,  18. 

Order  confirming  sale  is  appealable  by 
purchaser.    See  Appeals,  ISi 

Appeal  f^m  final  decree,  what  only  can 
be  reviewed*    See  Appeals»  99. 

PARTN'EKRSHIP. 

I.  What  Constitutes;  Corporation  Formed 
as  Agent  of. 

II.  Mining  Partnership. 

III.  Partnership  to  Deal  in  Real  Bstate. 

IV.  Relattons  with  Third  Persons. 

v.  Actions  between  Partners;  Dissolution 

of  Firm. 
VI.  Death  of  Partners  and  Rii^nts  on. 
YII.  Change  fn  Members  of  Firm. 

Attorneys,  partnership  between.  See  At* 
torney  and  CUeat,  IT. 

Croppers.    See  Croppers. 

Partnership,  when  insolvent.  See  Bank- 
ruptcy and  Insolvency,  7. 

Petition  in  insolvency  by  partners,  suffi- 
ciency of.  See  Bankruptcy  and  Insolvency, 
6,  et  seqt. 

I.  What  Constitutes;    Cori>oration    Formed 

as  Agent  of. 

What  constitutes  mining  partnership.  See 
post,  II. 

What  constitutes  partnership  to  deal  In 
real  estate.    See  post,  ill. 

Corporations,  partnership  between,  what 
is  not.    See  Corporations,  104. 

1.  An  association  of  persons  for  the  pur- 
pose of  carrying  on  business  together  and 
dividing  the  profits  between  them,  and  en- 
gaged in  the  manufacture  and  sale  of  lum- 
ber, under  the  name  of  the  "Sugar  Pine 
Mill  and  Lumber  Co.,"  is  a  partnersfalpi. 
(Chapin  V.  Brown,  101  Cal.  500.) 

2.  Where  the  corporation  is  only  an  agent 
of  a  partnership,  it  is  only  the  partnership 
or  some  one  in  its  interest  who  would  have 
the  right  to  ask  for  an  account  of  the 
i^ency  or  for  a  surrender  of  its  assets. 
(Behlow  V.  Fischer,  102  Cal-  208.) 

3.  Where  the  copartnership  formed  a  cor- 
poration to  which  their  mining  properties 
were  transferred,  and  a  rescission  is  sought 
of  a  transfer  of  shares  of  stock  of  the  cor- 
poration, transferred  to  two  of  the  plaintiffs 
as  the  Individual  property  of  each,  the  cor- 
poration has  no  Interest  In  the  snbleot  of  the 
action,  and  Is  not  a  proper  party  In  the  con- 
troversy between  the  claimants  to  a  portion 


of  its  capital    stock.    Behlow    v.    Fischer, 
102  Cal.  208.) 

4.  Where  a  corporation  is  formed  as  an 
agent  of  a  copartnership,  any  unissued  stock 
is  a  part  of  the  partnership  assets,  but 
shares  of  stock  Issued  to  the  partners  be- 
come their  individual  property,  and  shares 
transferred  to  third  parties  not  shown  to 
be  bound  by  the  partnership  agreement,  are 
held  by  tiiem  like  the  stock  of  any  other 
corporation.  (Behlow  v.  Fiseher,  102  OaL* 
208.) 

II.  Mining  Partnership. 

Corporation  formed  as  agent  of  partner- 
ship.   See  ante,  I. 

5.  No  mining  partnership  or  co-ownership 
exists  between  the  owners  of  a  mine  and  the 
holders  of  a  deed  from  them  Intended  as 
security  for  Indebtedness,  where  the  holders 
of  the  deed  are  not  in  possession,  and  are  in- 
terested in  the  work  only  as  creditors,  al- 
though it  is  agreed  between  them  and  the 
owner  of  the  mine  that  all  gold  produced 
as  the  result  of  mining  operations  is  to  be 
received  and  retained  by  the  creditors,  and 
that  the  profits  are  to  be  applied  toward 
payment  of  the  indebtedoiess  seeured  by  the 
deed.  (Chung  Kee  v.  Davidson,  102  CaL 
188.) 

6.  Although,  in  the  absence  of  an  express 
agreement  as  to  the  respective  interests  of 
mining  partners,  the  law  may  d'Hrlare  them 
equal  partners,  yet  there  is  no  element  of 
a  mining  partnership  where  the  contract  al- 
leged is  one  of  hiring  to  procure  and  work  a 
mine  for  the  defendant,  upon  the  payment  of 
wages  and  the  giving  of  an  interest  in  the 
mine,  in  addition  to  wages  conditioned  ux>on 
its  being  found  to  be  a  paying  mine.  (Berry 
V.  Woodbum,  107  Cal.  5W.) 

7.  In  an  action  by  tenants  in  common  of  a 
mining  claim  against  their  cotenants  for  a 
partition  of  the  claim  and  a  settlement  of  the 
mining  copartnership,  a  finding  that  each  of 
the  defendants  is  indebted,  in  a  stated 
amount,  to  the  partnershfp,  will  not  support 
a  Judgment  that  each  of  the  defendants  is 
indebted  to  the  plaintlfTs  In  such  amount, 
and  decreeing  its  payment  to  them.  (Wil- 
liams V.  Williams,  104  Cal.  85.) 

III.  Partnership  to  Deal  in  Real  ^tate. 

8.  An  agreement  between  three  persons, 
associating  them  Into  a  syndicate  for  the 
purpose  of  carrying  on  together  the  business 
of  selling  certain  lands  and  dividing  the 
profits  of  the  business  between  them,  and 
which  contemplates  united  action  in  adver- 
tising and  otherwise  in  promoting  sales, 
and  a  Joint  expense  to  be  incurred  thereby, 
and  which  expressly  provides  for  the  pay- 
ment to  the  syndicate  of  commissions  on 
sales  of  other  lands  than  those  put  into  the 
syndicate,  creates  the  relation  of  partnership 
between  them,  whether  they  knew  that  they 
were  partners  or  not.  (Chapman  v.  Hughes. 
104  Cal.  302.) 

9.  The  respective  parcels  of  land  em- 
braced In  the  syndicate,  and  which  were 
contributed    by      the    respective    partners. 
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thereby  became  subject  to  the  partnerthlp 
iigreement,  notwithstanding  It  was  provided 
that  each  partner  should  retain  his  title. 
In  such  case  the  legal  title  was  held  by 
«ach  In  trust  for  the  partnership  use. 
(Chapman  v.  Hughes,  104  GaL  302.) 

10.  'Subsequent  agreements  between  the 
partners  which  operated  to  vest  In  one  of 
them  the  whole  beneficial  ownership  of  the 
land  contributed  by  the  others  to  the  part- 
neirshlp,  and  which  prorided  for  the  distri- 
bution of  the  proceeds  In  a  manner  dlffeiient 
from  and  inconsistent  with  that  provided 
by  the  syndicate  agreement,  created  a  disso- 
lution of  the  partnership,  and  remitted  the 
parties  to  their  rights  under  the  subsequent 
agreements.  (Chapman  v.  Hughes,  104  C3al. 
302.) 

ly.  Relatioiur  with  Third  Persons. 

Notice  to  partner.  See  Attorney  and 
Client,  IV. 

Contract  with  partners,  construction  of. 
See  Contracts,  29. 

Bill  drawn  by  partner  upon  firm  or  another 
partner,  demand  and  notice,  necessity  of. 
See  Bills  and  Notes,  13,  14. 

Claim  of  lien  by  firm  may  be  assigned  to 
one  partner.    See  Mechanics'  Liens,  19. 

Powers  of  agent  of  is  question  of  fact. 
See  Agency,  3. 

11.  A  partner  may  contract  on  his  own 
account,  and  make  himself  alone  liable  for 
property  bought  for  the  i>artner8hlp.  If  the 
vendor  choose  to  accefpt  such  individual 
liability.  (Brown  v.  Fresno  Raisin  Co.,  101 
<M.  222.) 

12.  In  an  individual  action  by  a  pTaintlfT 
who  was  a  member  of  a  partnership,  the 
defendant  may  counterclaim  the  individual 
liability  of  the  plaintiff  for  goods  sold  and 
•delivered  for  the  partnership  upon  the  indi- 
vidual credit  of  the  plaintiff.  (Brown  v. 
Fresno  Raisin  Co.,  101  Cal.  222.) 

13.  The  failure  of  a  partnership  doing  bus- 
iness under  a  designation  not  showing  the 
names  of  the  persons  interested  as  partners, 
to  make,  file,  and  publish  a  certificate  stat- 
ing the  names  and  place  of  residence  of  the 
partners,  as  requited  by  sections  2466  and 
2468  of  the  Civil  Code,  is  a  matter  of  de- 
fense to  an  action  by  the  partnership  to  be 
set  up  by  the  defendants,  and  if  not  so 
taken  Is  waived,  and  cannot  be  urged  for 
the  first  time  ut)on  appeal.  (Cook  v.  Fowler, 
101  Cal.  89.) 

14.  In  an  action  upon  a  promissory  note 
executed  in  the  firm  name  by  one  of  the 
partners  an  allegation  that  the  defendants 
(naming  them),  partners  doing  business  un- 
der the  firm  name,  by  one  of  the  partners 
named,  made  and  executed  the  note,  suffi- 
ciently implied  authority  from  the  other 
members  of  the  firm  to  make  the  note,  and 
such  authority  to  all  Is  admitted  by  the  de- 
fault of  the  defendants.  (Redemever  v. 
Henley.  107  Cal.  175.) 

15.  Where  the  plaintiff  and  another  per- 
son owned  a  threshing  machine,  and  were 
-engaged  as  partners  in  threshing  grain  for 


farmers,  and  the  other  partner  was  also  a 
partner  with  the  defendant  in  a  crop  of 
grain  threshed,  in  respect  of  which  the  part- 
ners in  the  threshing  machine  agreed  that 
they  would  not  thresh  the  crop  as  partners,, 
but  that  the  pay  coming  from  the  defend- 
ant should  all  go  to  the  plaintiff,  and  that 
the  other  partner's  grain  should  be  threshed 
free  to  offset  the  other  half  of  the  pay,  such 
agreement  constituted  the  plaintiff  the  real 
party  in  interest,  as  between  hlms^f  and  his 
copartner,  and  he  is  the  only  proper  party 
plaintiff  in  an  action  to  recover  for  services 
performed  in  threshing  the  defendant's 
share  of  the  crop.  (Baxter  v.  Hart,  104  Cal. 
344.) 

16.  In  pleading  the  facts  showing  the 
right  of  the  plaintiff  to  recover,  the  joint 
contract,  and  the  special  agreement  between 
plaintiff  and  his  copartner,  whereby  ^aln« 
tiff  became  the  owner  of  the  claim  sued 
upon,  should  be  set  out.  (Baxter  v.  Hart 
104  Cal.  .844.) 

17.  One  member  of  a  partnership  may  re- 
cover the  whole  amount  due  his  firm,  unless 
the  defendant  plead  the  nonjoinder  of  the 
other  members  of  the  -firm  as  parties  to  the 
action :  and,  where  there  is  no  such  plea  in 
the  answer,  the  plaintiff  cannot  be  nonsuit- 
ed merely  because  a  partnership  demand 
is  proven,  instead  of  a  s^arate  demand  due 
to  the  plaintiff.  (WilUams  v.  Southern  P». 
cific  Railroad  Company,  110  Cal.  457.) 

18.  In  an  action  upon  a  partnership  note 
against  three  persons  cikarged  to  have  con- 
stituted the  partnership,  whose  name  is 
signed  to  the  note,  judgment  may  be  entered 
by  default  against  two  of  the  defendants, 
although  the  action  does  not  i^evall  as  to 
the  thfrd  defendant.  (Bailey  Loan  Co.  v 
HaU,  110  Cal.  490.) 

19.  The  liability  of  partners  upon  a  part- 
nership note  is  several,  as  well  as  Joint,  and 
in  a  prayer  for  Judgment  upon  such  note 
against  the  defendants,  the  court  is  author- 
ized to  enter  a  several  Judgment  against  any 
of  them.    (Bailey  Loan  Ck).  v.  Hall,  110  Cal. 

V.  Actions    between  Partners;    Dissotution 

of  Firm. 

AH  matters  relating  to  partnership  may 
be  involved  in  a  single  suit.  See  Joinder  of 
Actions,  7. 

Settlement  of  account  by  executor,  who  is 
also  partner.  See  Bxecutors  and  Adminis- 
trators, 34. 

20.  A  cause  of  action  in  favor  of  one 
partner  for  a  rescission  of  a  sale  by  him  to 
a  copartner,  on  the  ground  of  fraud,  cannot 
be  Joined  in  the  same  complaint  with  a  sep- 
arate and  distinct  cause  of  action  Ifi  favor 
of  another  copartner  for  similar  relief, 
neither  of  them  beitig  Jointly  Interested  in 
the  property  sold,  and  the  sales  not  being 
made  by  the  same  transaction  or  for  a  sin- 
gle consideration,  and  It  appearing  that  the 
rescission  of  the  sale  by  either  of  them  does 
not  nffoot  either  of  the  other  parties  to  the 
action;  nor  can  these  separate  causes  of  ac- 
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tion  be  properly  joined  in  the  same  com- 
plaint witli  a  cause  of  action  for  an  account- 
ing and  dissolution  of  the  copartnership. 
(Behlow  V.  Fischer,  102  Cal.  208.) 

21.  An  action  for  the  dissolution  of  a  part- 
nership can  only  be  brought  at  the  instance 
of  a  partner,  and  the  joinder  of  others  as 
plaintiffs  who  have  parted  with  all  their  in- 
terest in  the  partnership,  does  not  give  to 
the  court  jurisdiction  to  determine  in  the 
same  action  a  controversy  between  them 
and  their  vendee  respecting  the  validity  of 
their  sales.  (Behlow  v.  Fischer,  102  Cal. 
208.) 

22.  In  an  action  for  an  accounting  and  dis- 
solution of  a  partnership,  where  the  as- 
sets of  the  business  have  been  placed  in 
the  hands  of  a  receiver,  and  it  appears  to 
the  court  that  they  were  not  equal  to  the  lia- 
bilities of  the  firm,  and  that  the  business 
has  been  carried  on  by  the  receiver  at  a 
loss,  and  that  the  loss  will  be  further  in- 
creased if  the  business  is  continued,  and 
that  it  is  for  the  best  interest  of  the  partner- 
ship that  the  business  be  sold  as  a  whole, 
the  court  has  jurisdiction  to  order  a  sale 
of  the  business,  as  being  in  its  nature  per- 
ishable property,  prior  to  a  decree  of  disso- 
lution of  the  partnership.  (WulflP  v.  Superior 
Court,  110  Cal.  215. 

23.  Where  an  answer  admits  an  uninten- 
tional mistake  in  the  settlement  pleaded, 
occurring  in  the  preparation  of  the  balance 
sheet  on  which  the  settlement  was  founded, 
and  that  the  payments  made  to  the  estate 
were  less  than  they  should  have  been  by  a 
specified  sum,  such  admission  made  in  the 
answer  is  a  limitation  upon  the  denial  of 
the  allegation  that  the  affairs  of  the  partner- 
ship remain  unsettled,  and  entitles  plaintiff 
to  judgment  for  the  sum  admitted  to  be  due 
by  reason  of  the  mistake;  and  it  is  imma- 
terial that  the  error  prejudicial  to  the  es- 
tate arose  from  the  mistake  admitted  by 
the  defendants,  and  not  from  fraud  charged 
by  the  plaintiff;  nor  is  it  material  that  the 
plaintiff  had  declined  to  accept  the  correc- 
tion admitted  by  the  answer.  (Rankin  v. 
Newman,  107  Cal.  602.) 

24.  The  court  has  the  power  to  sell  part- 
nership assets  by  reason  of  an  actual  present 
necessity  of  sale,  in  order  that  the  assets 
may  be  preserved  to  the  final  interest  of  the 
parties  Interested  therein.  (Wulff  v.  Super- 
ior Court  110  Cal.  215.) 

Accounting  on  death  of  partner.  See  post, 
VI. 

Action  for  dissolution  where  new  firm 
formed,  parties  to.    See  post,  36. 

Partnership  to  deal  in  real  estate,  what 
dissolves.    See  ante,  10. 

Account  stated  between  partners,  evidence 
admissible  to  prove.   See  Accounts,  5. 

Right  of  to  mechanic's  lien,  effect  of  dis- 
solution of  firm.    See  Mechanics'  Liens,  6. 

VI.  Death  of  Partner  and  Rights  on. 

Crops  grown  by  survivor  on  public  land, 
replevin  will  not  lie  for.    See  Replevin,  1. 


Death  of  partner.  See  Attorney  anft 
CUent,  IV. 

Accounting,  death  of  partner,  presentatioD 
of  claim  against  estate.  See  Estates  oi  De- 
ceased Persons,  17. 

25.  A  surviving  partner  must  complete  all 
executory  contracts  of  the  firm  which  re- 
main in  force  after  the  death  of  a  partner, 
and  must  settle  the  business  of  the  part- 
nership without  charge  against  the  partner- 
ship for  his  personal  services.  (Little  v. 
Caldwell,  101  Cal.  553). 

26.  A  surviving  partner  cannot  extinguish 
a  contract  belonging  to  the  partnership  by 
the  substitution  of  a  new  contract  relating 
to  the  same  subject  matter,  in  the  profits  of 
which  he  alone  is  to  participate;  and  in  set- 
tling the  accounts  of  the  partnership,  a  court 
of  equity  will  allow  the  representatives  of 
the  deceased  partner  an  equitable  partici- 
pation In  the  profits  realized  from  the  new  or 
substituted  contract,  which  will  be  regarded, 
so  far  as  concerns  the  partnership,  as  only 
a  modification  of  the  former  contract.  (Lit- 
tle V.  Caldwell,  101  Cal.  553.) 

27.  An  action  will  lie  against  the  executrix 
and  heirs  of  a  deceased  partner,  to  foreclose 
a  mortgage  made  by  the  deceased  partner 
upon  his  individual  real  estate,  as  surety  for 
the  firm,  to  secure  all  sums  of  money  then 
or  thereafter  becoming  due  from  the  firm  to 
the  mortgagee,  without  first  exhausting  tfie 
liability  of  the  surviving  partner.  (London, 
Paris,  and  American  Bank  v.  Smith,  101  CaL 
415.) 

28.  The  surviving  partner  is  a  proper 
party  to  an  action  to  foreclose  a  mortgage 
made  by  a  deceased  partner  of  his  individual 
property  to  secure  the  firm  indebtedness, 
but  is  not  a  necessary  or  indispensable  party 
thereto,  and  need  not  be  made  a  party 
where  the  pleadings  admit  the  nonresldence 
jt  the  surlvivlng  partner,  and  that  there 
are  no  assets  of  the  partnership  within  the 
state  where  the  mortgage  is  foreclosed. 
(London,  Paris,  and  American  Bank  v.  Smithy 
101  CaL  415.) 

29.  The  heirs  of  a  deceased  person  are  not 
the  proper  parties  to  maintain  an  action 
for  an  accounting  and  settlement  of  a  part- 
nership between  the  decedent  and  a  surviv- 
ing partner  or  his  representatives,  and  they 
have  no  legal  capacity  to  do  so;  but  the  sur- 
viving partner  is  required  to  account  not 
with  the  heirs,  but  with  the  executor  or 
administrator  of  the  deceased  partner,  re- 
gardless of  whether  the  partnership  assets 
consist  of  real  or  personal  property,  or  both. 
(Robertson  v.  Burrell,  110  Cal.  568.) 

30.  Where  a  deceased  partner  died  thirty 
years  before  the  commencement  of  an  action 
by  his  heirs  against  the  administratrix  of 
the  surviving  partner  to  compel  a  settlement 
of  the  partnership,  and  it  appears  that  bin 
widow,  the  mother  of  the  plaintiff,  died  sev- 
en years  after  the  death  of  their  father,  and 
that  no  administration  was  ever  had  upon 
the  estate  of  either  of  them,  and  that  no  de- 
mand was  made  upon  the  surviving  partner 
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during  his  lifetime  for  a  partnership  ac- 
counting by  any  one,  and  the  complaint  in 
Buch  action  does  not  aver  that  the  widow 
did  not  know  of  the  partnership,  nor  plead 
any  facts  and  circumstances  showing  that 
discovery  of  the  partnership  could  not  haye 
been  sooner  made  by  the  plaintiffs,  and  that 
plaintiffs  haye  not  neglected  nor  slept  upon 
their  rights,  the  complaint  is  a  stale  demand 
and  shows  no  equity.  (Robertson  y.  Burrell, 
110  Cal.  568.) 

31.  Where  the  complaint  does  not  ayer  that 
the  widow,  mother  of  the  plaintiffs,  did  not 
know  of  the  partnership,  the  complaint  must 
be  construed  as  admitting  that  she  did 
know  thereof.  (Robertson  y.  Burrell,  110 
Cal.  568.) 

Admission  in  answer  of  mistake  in  settle- 
ment   See  ante,  23. 

VII.  Change  in  Members  of  Firm. 

Finding  that  new  firm  assumed  debts  of 
old  not  reviewed  on  appeal,  when.  See  Ap- 
peals, 297. 

32.  Where  a  partnership  is  changed  and 
the  new  firm  assumes  the  debts  and  liabili- 
ties of  the  old  firm,  the  new  firm  takes 
the  debts  cum  oiiere,  and.  if  the  credits  turn 
out  to  be  in  excess  of  their  supposed  value, 
the  new  firm  is  entitled  to  the  excess,  and 
if  the  debts  are  larger  than  is  supposed,  by 
reason  of  a  mistake  in  the  account,  the 
new  firm  must  bear  the  burden.  (Olmstead 
v.  Dauphiny,  104  CaL  635.) 

33.  Where  a  new  partner  is  taken  into 
an  old  firm  it  may  be  shown  by  circum- 
stances that  the  new  firm  assumed  the  for- 
mer liabilities.  But  proof  that  the  new  firm 
recognized  the  debts  of  the  old  firm  as  its 
debts  does  not  tend  to  prove  an  assumption 
of  the  old  debts  subsequently  to  the  forma- 
tion of  the  new.  copartnership,  but  that  at 
the  time  of  the  formation  of  the  last  co- 
partnership the  new  firm  assumed  the  old 
debts,  and  that  the  liability  of  the  new  part- 
ner for  them  was  a  part  of  the  considera- 
tion paid  by  him  for  his  interest  in  the 
partnership.  (Freeman  v.  Badgley,  105  Cal. 
372.) 

34.  An  agreement,  made  after  the  new 
partnership  was  formed,  whereby  the  new 
partner  agrees  to  assume  the  debts  of  the 
old  firm,  is  an  agreement  to  pay  the  debt  of 
another,  and  must  be  established  In  com- 
pliance with  the  statute  of  frauds.  (Free- 
man V.  Badgley,  105  Cal.  372.) 

35.  Where  a  partnership  in  the  business  of 
manufacturing  and  selling  lumber  made  a 
contract  with  two  of  its  members  for  the 
purchase  of  lumber  who  constituted 
a  distinct  copartnership.  from  which 
one  of  the  partners  withdrew,  and  in- 
to which  from  time  to  time  third 
parties  became  interested  under  assign- 
ments of  the  purchasing  contract,  one 
of  the  original  partners  retaining  an  Inter- 
e«t  In  the  purchasing  contract  during  all 
transactions  under  it,  the  mere  fact  that 
the  lumber  was  delivered  to  and  paid  for 
by  the  new  partnership  as  constituted  of 
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different  members  at  the  time  of  the  deliv- 
ery and  payments  made,  without  the  consent 
of  the  original  partnership  to  any  release 
of  liability  upon  the  part  of  the  partners  to 
whom  the  purchasing  contract  was  made, 
or  to  accept  the  new  partners  in  the  pur- 
chasing contract  in  their  stead  for  any  part 
of  the  obligation,  does  not  establish  a  nova- 
tion of  the  purchasing  contract,  and  one  of 
the  partners  with  whom  it  was  originally 
made  is  individually  liable  for  all  indebted- 
ness due  to  the  original  partnership  upon 
the  purchase  of  lumber  under  the  contract, 
by  the  new  partnership.  (Chapin  v.  Brown, 
101  Cal.  500.) 

36.  In  an  action  to  dissolve  the  original 
partnership,  and  to  enforce  the  liability  of 
one  of  its  members  for  a  balance  due  upoiv 
the  purchasing  contract,  the  strangers  who 
became  members  of  the  new  firm,  under 
the  assignment  of  the  purchasing  contract,, 
are  not  necessary  parties  to  the  accountings 
(Chapin  v.  Brown,  101  Cal.  600.) 

37.  Where  logs  are  purchased  by  the  new 
partnership  from  third  persons,  and  sawed 
In  the  mill  belonging  to  the  original  partner- 
ship, it  is  error  for  the  original  partnership 
to  charge  a  copartner  interested  In  the  pur- 
chasing contract,  the  contract  price  for  such 
lumber,  and  his  liability  is  limited  to  pay- 
ment for  the  use  of  the  mill  in  sawing  the 
logs  at  the  rate  chargeable  for  sawing  only 
(Chapin  v.  Brown,  101  Cal.  500.) 

PARTY  WALrLrS. 
Height  of.    See  Fences,  1,  2 

PASSENGER  CARRIERS. 
See  Common  Carriers,  I. 

PATENTS. 

For  public  lands.    See  PubUc  Lands,  IV. 
Patentee  as  trustee.    See  Public  Lands,  I V. 

PAYMENT. 
See  Bona  Fide  Purchasers. 

Payment  imder  void  contract,  effeot  of. 
See  Subcontract,  51. 

Presumption  that  obligation  delivered  up 
has  been  paid.    See  Presumptions,  2. 

Acceptance  of  note  in  payment  of  debt  se- 
cured by  deod  of  trust.    See  Trust  Deeds,  2. 

Making  contracts  payable  in  gold  coin^ 
effect  of.    See  Streets,  53. 

Time  Of  payment  of  legacy.  See  WUls, 
VIII,  6. 

Time  of.    See  Insurance,  11,  12. 

Notice  ^ihat  payment  is  to  be  made  during 
ceqiain  month,  conBtruetion  of.  See  Incnir- 
ance,  12. 

Overpayment  by  mistake,  action  to  recover 
when  barred.  See  Statute  of  Limitations,  29, 
et  seq. 

Right  of  action  to  recover  money  paid  is 
assdgnable.    See  Oonltracts,  51. 

Recovery  of  money  paid.  See  LIceiDBeB. 
VL 

Duress  In.    See  Duress. 
Duress,  recovery  of  money  paid  under.  Bee 
Duress,  2. 
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Sheriff,  Tecelving  oheck  on  sale,  ISabiUlty  of. 
See  SheriifiB,  11. 

Allegation'  of  nonipayniaDft,  necessity  of. 
See  Mortgages,  d9,  et  seq. 

Nonpayment,  safflcienicy  of  aHegajtbon  of. 
See  Banto  and  Bankiivg,  26. 

Avermeicbt  of  nonpaymen.  what  U  not.  See 
Payment,  8. 

Payment  of  prtoe.  See  Vendor  aiMl  Ven- 
dee, IV. 

Bonds,  payment  of.    See  Bonds,  II,  2. 

BuUddng  contracts,  payment  nokder.  See 
Building  OonstraotB, 'II. 

Claims,  payment  of^  <See  EMntes  of  De- 
ceased Persons,  II,  3. 

Liability  of  stockholder,  effect  of  payment 
See  Corporations,  V,  4,  b. 

Allegation  of  Indebtedness,  what  Insuffi- 
cient.   See  Debtor  and  Credltior,  3. 

Uncertainty  in  finding  as  to  nonpaymeat 
effect  of.   See  Findings,  22. 

1.  It  Is  the  general  rule  tftiat  one  note  or 
executory  contra<ct  does  not  extlngutoh  an- 
other, and  there  mu4rt  be  anexpress  agreement 
or  understanding  to  that  effect  before  aoi- 
other  note,  bill,  or  check  extinguishes  and 
satisfies  the  Indebtedness  evlideniced  by  an 
earlier  one.  (Savings  and  Loan  Soc.  v.  Bur- 
nett, 106  Oal.  514.) 

2.  Where  a  note  is  secured  by  a  deed  of 
trust,  the  taking  of  a  new  note  for  the  deibt, 
i^ether  the  new  note  be  by  the  same  maker, 
or  whether  It  bears  an  additional  name,  is 
strongly  poresumed  not  to  be  taken  Jn  pay- 
ment of  the  debt,  where,  if  so  taken.  It 
would  be  taking  an  unBecured  debt  for  lene 
fully  secured.  (Sayings  and  Loan*  Soc.  y. 
Burnett,  106  Oal.  514.) 

3.  The  finding  that  a  note  was  taken  and 
receiyed  In  payment  and  satisfaction  and 
extinguishment  of  the  Indebtedness  secured 
by  the  deed  of  trust  is  against  the  eyi- 
dence,  notwithstanding  the  new  note  was 
glyen  for  a  balance  doie  upon  pre-existing 
indebtedness,  and  the  former  note  secured 
by  the  deed  of  trust  was  canceled  and  sur- 
rendered to  the  debtor,  where  the  eyldence 
of  witnesses  without  confllict  shows  that  the 
note  was  neither  glyen  nor  recelyed  in  pay- 
ment of  the  pTe-exlsting  indebtedness,  and 
that  there  was  no  mutuai  agreement  of  the 
parties  to  that  effect,  and  the  note  itself 
declares  in  terms  that  it  Is  seouired  by  the 
deed  of  trust,  and  It  appears  that  there  was 
no  demand  for  a  <peconyeyance  by  the  trus- 
tees, butt  a  suibsequent  request  was  made 
for  a  postponement  of  the  sale,  and  the  trust 
deed  was  ratified  in  writing  by  the  debtor 
and  his  grantee.  (Sayings  and  I^oan  Society 
V.  Burnett,  106  Call.  514.) 

4.  Where  money  Is  paid  yoluntarlly,  with 
knowledge  of  the  facts  conoemlng  a  mistake 
under  which  the  sum  was  paid,  and  without 
protest  or  objection,  no  recoyery  can  be  had 
upon  the  jr^und  that  the  money  was  paid 
l)y  mistake.    (Burke  y.  Gkmld,  105  Oal.  277.) 

5.  A  yoluntary  payment,  with  knowledge 
of  the  facts.  Is  not  excused  by  the  flaot  that 
plaintiff  thought  that  deff-ndant  was  about 
to  leaye  the  state  to  ayold  a  ireconyeyance 
of  the  property,  since  plaintiff  had  only  to 


tender  performance  to  conserve  all  'his  legal 
rlgftits.    (Burke  y.  Gould,  105  OaJ.  277.) 

6.  Where  an  assessment  is  leyled  upon  the 
owners  of  tiie  capital  stock  of  an  insoAyeot 
national  bank,  in  order  to  procure  funds  with 
which  to  pay  t$he  creditors  of  the  bade 
wbAch  It  'became  the  duty  of  the  receiyer  ot 
tbe  bank  to  collect,  a  stoctobolder  who  ap- 
peared upon  the  books  of  -tihe  bank  to  be  the 
owner  of  sixty  shares,  fifty  shares  of  which 
he  claimed  to  haye  sold  to  another  peivon, 
cannot,  after  haying  yoluntarlly  paid  a  per- 
centage of  the  assessment  on  the  sixty 
shares  upon  demand  of  the  receiyer,  recoyer 
back  money  paM  on  the  fifty  shares  of  the 
stock,  on  the  ground  of  mistake  of  fact,  upon 
ascertaining  tbat  a  surplus  remained  after 
other  stockholders  had  padd  in  their  assess- 
ments.   (Holt  y.  Thomas,  105  Oal.  273.) 

7.  The  payment  by  the  stockholder  in 
whose  Dtame  the  stock  stood,  assuming  that 
he  did  not  own  fifty  shaies  of  the  stock, 
made  in  order  to  ayoid  Htlgatioin  with  the 
receiyer,  was  upon  suflident  oonMderatlon; 
and  the  payment  thus  yoKintaiiily  made, 
with  knowledge  of  the  facts,  icannot  be  re- 
coyered  back.  (Holt  y.  Thomas,  106  CSal.  273.) 

8.  An  ayerment  that  'Athene  is  now  dne  and 
owing  to  the  plaintiff"  a  specified  sum  Is 
but  the  ayerment  of  a  conclusion  of  law, 
and  not  of  fact,  and  is  not  the  equiyalent 
of  an  ayerment  of  nonpayment  (Ryan  t. 
HoUlday,  110  Oal.  335.) 

PAYMENT  INTO  OOURT. 

See  Unincorporated  Assoclationfi,  IV,  3. 
AttEicbment  of.    See  Interpleader. 

PECUNIARY  ABILITY. 
See  Vendor  and  Vendee,  IV. 

PENAL.  OODB. 

Ordinance   conflicting   with.    See   Ckmstitu- 

tional  Law,  IV. 

PENAL  STATUTES. 
See  Statutes,  II,  6. 

PENALTIES. 

Failure  of  directors  to  publish  mcHithly 
statements.    See  Ckytpoiatlons,  VII,  5. 

■Stipulation  for  liquidated  damages.  See 
Damages,  3. 

Contract  for  Increased  Interest  cm  default, 
effect  of.    See  Interest,  4,  et  seq. 

Violation  of  ordinance,  effect  of  repeal  on. 
See  Ordinances,  30. 

Statutory,  legislature  may  remit  at  any 
time.    See  Banks  and  Banking,  13. 

Snccesslye  delinquencies.  <See  Corpora- 
tions, 160. 

Qui  tam  action  to  enforce,  nature  of.  See 
Witnesses,  11. 

Jurisdiction  of  superior  court  to  enforce 
penalty  of  less  than  one  hundred  d(rflar& 
See  Mortgages,  78. 

PENALTY. 
Death.    See  Criminal  Law,  XI,  14.  e. 
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PERCENTAGE. 

Recovery  of.   See  Oo0ts.  6. 
Agreement  to  pay  for  f ranohise.    See  Fnui- 
ehiees*  1. 

PBROOIiATING   WATERS. 
See  Watercouroes,  m. 

PERFORMANCE. 

See  Pledgee;  Ret^dsston  of  Ooivtraots,  II; 
Tender;  Vendor  and  Vendee,  III. 

BtdMlDg  cootract,  peif omianioe  of.  See 
Bollding  Oontraots,  II. 

OontractB,  performance  of.    See  Ck>nrtract8, 

IV. 
SpedOc.  performance.   See    Specific 

formance. 
Ooodltional  offer.   See  Exchange,  1. 


Per- 


tibe  condition  deferring  the  itime  of  paymeat 
being  repugnant  to  it  and  imiposaiible  nipon 
its  face,  is  void,  and  the  legacy  vests  abeo- 
lutely  In  the  widow.  (Estate  of  Walkeriy, 
108  Gal.  027.) 

6.  A  devise  of  real  estate  to  itrustees  upon 
trusts  to  manage  the  property  and  apply 
the  proceeds  ^r  the  use  of  persons  desig- 
nated, and  at  the  expiration  of  itwenty-five 
years,  or,  If  the  widow  shoold  ajt  (that  time 
be  alive,  then  npon  «her  death,  to  sell  the 
propeitty  and  dlstrfibute  the  piroceeds  among 
the  itben  living  nepdiews  and  nieces  and  >the 
descendants  and  helis  of  tbose  who  mlgtit 
be  dead,  is  falally  defective  In  that  it  paro- 
vldes  for  an  absodnte  period  of  years  for  <tbe 
determination  of  the  trust,  during  wiMcli 
period  ^e  power  of  alienation  is  suspended. 
(Estate  of  Walkeriy,  108  Gal.  627.) 

7.  A  trust  in  ireal  estate  set  apart  to  the 
widow  for  a  homestead  fails  for  lack  of  sub- 
ject matter,  and  alflso  owing  to  the  suspen- 
sion of  tlie  power  of  alMenatiosi,  where  the 
trust  is  to  continue  for  the  period  of  twenty- 
five  years;  and  the  mere  power  of  sale  of 
suich  piDperty  before  the  expiration  of 
twenty-five  years  does  not  save  the  provi- 
sions of  ithe  trust,  where  the  itrust  requires 
the  proceeds  of  tiie  sale  to  be  'held  during 
the  period  of  twenty-five  years  itn  vlolatlion 
of  the  law.  (Estate  of  Walkeriy,  108  Gal. 
627.) 

8.  Wliere  a  son  purchases  land  which  is 
conveyed  to  his  mother  as  a  gift,  a  subse- 
quent contract  reciting  such  acquisition  of 
the  land  by  her,  and  that  the  pufrohase 
money  for  the  same  waiB  fumiicfbed  as  a  gift 
by  the  son,  and  containing  a  covenaint  that 
the  land  should  not  be  sold  or  conveyed 
wifthout  Mb  consent,  and  that  :he  was  to  be 
the  manager  thereof  for  ihier  benefit,  and 
that  upon  <her  death  it  was  to  be  divided  be- 
tween her  lawful  heirs.  Is  void  as  Imposing 


PERJURY. 

•  See  Oriminal  Law,  XI,  20. 

PERPETUITIES. 

Iilmltatlon  in  foreign  will  enf  oaiced  here  al- 
though the  suspensi<on  imvalid  in  this  state. 
See  Trusts  and  Trustees,  4. 

1.  A  perpetuity  is  any  limitation  or  condi- 
tion which  may  take  away  or  suspend  the 
absolute  power  of  alienation  for  a  period 
beyond  the  continuance  of  lives  in  being, 
and  it  is  not  necessary  that  It  wild,  or  must, 
suspend  alienation  for  such  a  period;  and  a 
tmstwlxlcli  is  inalienable  for  a  period  of  years 
which  may  po68ift>ly  extend  beyond  ttie  con- 
tlnuance  of  the  lives  of  persons  in*  being  at 
the  date  of  its  creation,  is  void  as  creating  a 
perpetuity.  (EWate  of  Walkeriy,  108  Oal. 
627.) 

2.  The  law  has  seen  fit  to  insist  that  the 

measure  of  the  period  of  suspension  shall  be 

lives  in  being,  and  it  wUl  not  countenance  a  restraint  upon  afienation  regnant  to  the 
the  suspension  for  any  fixed  period  of  years,  interest  created  in  the  property,  and  a  snb- 
not  depending  upon  the  durattan  of  life,  since  sequent  conveyance  from  the  mother  to  her 
during  the  time  of  simA  limitation,  however  ^augihter  in  consideration  of  love  and  affec- 
short,  the  persons  capable  of  conveying  the  tlon,  to  the  excljusion  of  -her  son,  conveys  the 
Interest  might  die.  (Estate  of  Walkeriy,  108  entire  title  to  'he^r  daughter.  (Prey  v.  Stan- 
C5al.  627.)  ley,  no  Oal.  423.) 

3.  Under  sections  715  cmd  771  of  the  GIyH       9.  The  lestraint  sougiht  to  be  Im^posed  upon 


Code,  the  Mmltation  upon  the  suspension  of 

the  power  of  alienation  lis  applicable  to  all 

trusts  for  a  fixed  period  of  years,  whether 

of  real  or  personal  property,  amd  a  trust  in 

personal  property  suspending  the  power  of    iidity.    (Prey  v.  Stanley,  110  OaL  426.) 

alie(nation   for    the  period    of    twenty-five 

years  is  void.    (Estate  of  Walkeriy,  108  Oal. 


the  mother's  power  of  alienation  being  void 
as  againfitt  the  podlcy  of  the  law,  th^  daugh- 
ter's assent  thereto  by  her  signature  to  the 
contract  cannot  estop  her  to  allege  its  va- 


627.) 

4.  The  common-'law  rule  against  perpetui- 
ties applies  to  executory  devises,  springing 
and  shifting  uses,  and  trusts,  whether  of 
realty  or  personalty,  and  every  gift  of  real 
or  i)ersonal  estate  by  will  or  otherwise  mnst 
be  brought  within  the  terms  of  the  rule. 
(Estate  of  Walkeriy,  108  Cal.  627.) 

5.  Where  the  testator  bequeathed  a  present 
legacy  to  his  widow,  with  the  time  of  pay- 
ment deferred  until  the  sale  of  real  estate 
provided  for  in  an  Invalid  trust,  the  legacy 
Is  a  present  gift  vesting  immediately,  and 


PERSONAL  PROPERTY. 

Fixtures.    See  Fixtures. 

Replevin  for.    See  Replevin,  I. 

Mortgage  of.    See  Mortgages,  XV. 

Mortgage  covering  realty  and  personalty. 
See  Mortgages,  II. 

Sales.    See  Sales. 

Sale  of  on  installments.    See  Sales,  III. 

Lex  domicilii  governs.  See  CJonflict  of 
Laws,  1. 

Action  does  not  lie  to  quiet  title  to.  See 
Quieting  Titlle,  1. 

Suspension  of  alienation.  See  Perpetuities, 
8. 
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PERSONAI.  REPRESENTATIONS. 
See  Executors  amd  AdmiinietiratorB. 

PETITIONS. 

iDJSolveiicy.    See     Bankruptcy     annd     Insol- 

veacy,  I. 

PHOTOGRAPHS. 

Where  the  prosecU'tion  deeired  to  introduce 
the  deposition  of  an  absent  witness  taken  at 
the  prelim iaary  examination,  and  placed 
a  witness  upon  the  stand,  who  'testified  to  his 
efforts  in  trying  to  find  the  abeent  witness, 
it  is  not  admissible  upon  cross-examination 
for  the  defense  to  offer  a  photo^aph  of  the 
absent  witness  to  the  jury  for  inspection. 
(People  V.  Chin  Hane,  108  Oal.  507.) 

PHRASES. 
See  Words  and  Phrases. 

PHYSICIANS. 

Practicing  medicine  without  license,  ri^rbt 
of  trial  by  Jury.    See  Jury  and  Jurors,  6. 

Agreeonent  to  pay  for  medical  services 
rendered  seinrant.  See  Master  and  Seorvani, 
VI. 

Unauthorized  hiring  of,  ratification  of.  See 
Corporationfi,  143. 

Treatment  by  employee  by  physician,  Ma- 
hility  of  employer.    See  Corporations,  114. 

Power  of  corporation  to  employ  physician. 
See  Corporations,  116. 

PrlTileged  commnnications.  See  Privileged 
Com  munica  tions. 

Family  may  testify  as  to  mental  capibclty. 
See  Insanity,  12. 

Testimony  of.    See  Evidence,  21. 

Cross-examination  of  physician  testifying 
to  sanity.    See  Insanity,  5. 

Witness,  physician  as,  fees  of.  See  Wit- 
nessee,  47. 

PLACE  OF  TRIAL. 

See  Venue. 

PLAINTIFFS. 

Pleadings  on  part  of.     See    Pleading  and 

Practice,  III. 

PLANS. 

Street  improvements.     See  Streets,  VI,  3. 

Complaint  against  board  of  educatioin  foo* 
furni^ng.    See  Schools,  3. 

Modification  of  plans  of  city  baB.  See 
fian  FranciscOy  1. 

Defect  in  plan  of  pabHc  work,  city  not  lia- 
ble.   See  Municipal  Ooiporatlons,  VII. 

PLATFORMS. 

Riding  on.    See  Common  CarrleFS,  I. 
Duty  of  master  in  furnishing.    See  Master 
aiDd  Servant,  2,  et  seq. 

PLEA. . 
See  Criminal  Law,  IX. 

PLEADING  AND  PBAOTIOB. 

I.  Rules  of  Procedure. 

II.  Pleadings,  General  Rules  Relating  to. 
1.  Names  of  Pleadings. 


2.  Construction  of;  Crudities  in  Plead- 

ings. 

3.  Motions  to  Strilse  Out. 

4.  Defective  Pleadings,  How  Cured. 

5.  Verification  of    Pleadings;    Erhibits 

Attached  to. 

III.  Pleadings  on  Part  of  Plaintiff. 

IV.  Pleadings  on  Part  of  Defendant;  Here- 

in of  Admissions  in  Pleadings. 

V.  Demurrers. 

VI.  Amendments  of  Pleadings. 

VII.  Trial,  Questions  Relating  to;  Herein  of 
Agreed  Case. 

Parties.    See  Parties. 

Intervention.    See  Intervention. 

Interpleader.    See  Interpleader.. 

Pleading  and  practice  in  particular  actions. 
See  Particular  Title. 

Election.    See  Election. 

Equity.     See  Equity. 

Circuity  of  action  avoiding.  See  Mecban- 
ice'  Liens,  X. 

Survival  of  action.  See  Survival  of  Ac- 
tions. 

Costs.    See  Costs. 

Supplemental  pleading.  See  Supplemen- 
tal Pleading. 

SU'iyplemental  complaint  is  not  an  amend- 
nient.    See  Sui^emental  Pleadings,  1. 

Judgment  on  the  pleadings.  See  Judg- 
ments, III. 

Stipulations.    See  Sttipulatdons. 

Orders,  refusal  to  obey,  punishment.  See 
Cenjtempt. 

Orders,  wlmt  appealable.    See  Axxpeals,  II. 

Orders  subsequent  to  appeal.  See  Ai($peals, 
XI,  1. 

Nunc  pro  tunc  entry  of  order.  See  Dis- 
mdsEsal,  5. 

Nunc  pro  tunc  entry  of  Judgment  See 
Judgments,  13. 

Nunc  pro  tunc  order  of  sale,  what  is.  See 
£)9tates  of  Deceased  Persons,  38. 

Nunc  pro  tunc  entry  of  dismissal.  See  Dis- 
missal, 5. 

AppeaL    See  Appeals. 

Review  of  pleadings  on  appeal.  See  Ap- 
peals, XI,  10. 

Questions  relating  to  pleadings,  how  pre- 
sented for  review.    See  Appeals,  VIII,  1. 

I.  Rules  of  Procedure. 

Rules  of  pleading  designed  to  emibvace  all 
persons.    See  Assumpsdt,  6. 

1.  Courts  of  Justice  are  organized  for  the 
purpose  of  determining  the  contiwersies  be- 
t^'een  litigants  according  to  their  respective 
rigfhts;  and  rules  of  procedupe  are  Initended 
to  facilitate  this  purpose,  rather  than  to 
hamper  or  obstruct  the  action  of  the  court 
in  determdning  which  of  the  paities  is  enti- 
tled to  a  Judgment.  (Warner  v.  The  F. 
Thomas  Parisian  D.  &  C.  V^^orks,  105  Gal. 
409.) 

II.  Pleadings,  GeneraJl  Rules  Relating  to. 
1.  Names  of  Pleadings. 

2.  Although  a  complaint  filed  after  Judg- 
ment upon  a  prior  creditor's  bill  by  a  siib- 
sequemt  Judgment  <creditor  is  mianftmed  a 
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compJadnt  in  InterventioD  it  may  be  regard- 
ed and  treated  as  an  iadependent  oraglnal 
complaint  If  it  states  a  cause  of  action,  iiot- 
witbstanding  the  misnomer,  or  irediiiMlaAt 
matter  relating  .to  the  original  creditor's  bill. 
(Badnes  v.  West  Coast  Lum-ber  Co.,  104  Oal. 
1.) 

2.  CkMQstniction  of;  Crudities  in.  Pleadings. 

3.  Under  section  352  of  the  Code  of  Civil 
Procedure,  in  the  construction  of  a  pleading 
for  the  purpose  of  determining  dts  effect,  Its 
allegations  must  be  liberally  construed  with 
a  view  to  substantial  justice  between  the 
IMirties.    (Ingraham  v.  Lyon,  106  Ool.  254.) 

4.  In  the  absence  of  a  special  demurrer,  if 
a  complaint  or  any  allegation  of  the  com- 
plaint is  capable  of  different  construc- 
tions, ithat  which  the  pladntiff  gives  it,  or 
which  the  court  finds  necessary  to  support 
the  action,  will  be  given,  and  the  pleading 
must  be  construed  for  the  purpose  of  deter- 
milning  its  effect  with  a  view  to  substantial 
justice  between  the  parties.  (Ryan  v. 
Jacques,  108  Gal.  280.) 

5.  A  pleading  is  to  be  construed  most 
strongly  against  the  pleader,  and  no  dntend- 
ments  cam  be  indulged  In  Itts  aid;  and  lihe 
failuTie  to  aver  matental  facts  in  a  venifled 
complaint  must  be  construed  as  implying 
that  i/hey  do  not  exist,  and  therefore  could 
iMit  be  averred  in  a  comfplaint  under  oath. 
CCallaban  v.  Loughran,  102  Cal.  476.) 

6.  Upon  appeal  by  a  creditor  fnoim  an  ad- 
judication in  Inaolvemcy  upon  petition  of  Jn- 
Aolvent  partners,  any  crudities  or  bad  gram- 
mar used  by  the  peti^tioner  are  not  fatal  to 
the  jurisdiction,  and  will  not  vltiaite  the 
pleading.  (Matter  of  Raonazzina,  110  Cal. 
488.) 

3.  Motions  to  Strike  Out. 

Order  refusing  to  strike  out,  review  of. 
See  Appeals,  213. 

7.  Irrelevant  or  Inwnaterial  allegations  in 
a  complaint  which  is  otherwise  sufficient 
should  be  reached  by  a  motion  to  strike  out, 
and  not  by  a  demurrer.  (Bremner  v.  Leavitt, 
109  Cal.  130.) 

8.  The  fact  that  a  defense  may  have  been 
defectively  pleaded  in  some  particulars  is 
not  ground  for  a  motion  to  strike  out,  but 
the  jproper  method  of  reaching  such  defects 
is  by  demuirer,  and  a  paTty  wiho  defectively 
pleads  a  good  defense  should  be  allowed  an 
opportunity  of  amending  hds  pleadings.  (De 
Baker  v.  8.  C.  Ry.  Co.,  106  Cal.  257.) 

9.  The  correctness  of  an  order  striking  out 
a  part  of  an  answer  is  to  be  tested  by  refer- 
ence to  the  state  of  the  pleadiinigs  at  the  time 
it  was  made,  and  the  order  cannot  be  sup- 
ported upon  the  ground  that  subsequently 
the  defendant  amended  Its  answer  by  set- 
ting up  the  inconsistent  defenee  that  it  built 
the  levee  on  its  own  land  ffor  the  protection 
of  the  roadbed,  tracks,  and  other  proi)erty; 
nor  upon  the  ground  that  the  evidence  at 
the  trial  did  not  support  or  was  inconsistent 
with  the  defense  stricken  out.  (De  Baker 
V.  8.  C.  Ry.  Co.,  106  Cad.  257.) 

10.  Denials  for  want  of  Information  and 


beHef  are  insufficient,  and  may  be  prepay 
stricken  from  the  answer,  where  the  facts 
are  presumptively  within  the  knowledge  of 
the  defendant;  and  wihen  the  defendant  is 
a  corporation,  it  cannot  place  Its  denials  up- 
on such  ground,  if  the  matters  denied  are 
presumptively  within  the  knowledge  of  any 
of  its  officers,  even  though  the  officer  verify- 
ing the  answer  was  himself  without  any 
information  upon  the  subject  (Sloane  v.  8. 
C.  Ry.  Co.,  Ill  Oal.  668.) 

11.  Where  a  ruling  striking  out  some  of 
the  denials  of  an  answer  'has  been  obviated 
by  an  amended  pleading,  and  the  defendant 
has  not  been  precluded  by  the  ruling  from 
defending  the  action  in  any  particular  upon 
which  it  relied,  itihe  ruEng  is  without  preju- 
dice, and  any  mere  technical  error,  unaccom- 
panied by  Injury,  will  be  disregarded,  and 
wlU  not  Justify  a  reversal  of  the  Judgment 
(Sloane  v.  8.  C.  Ry.  Co.,  Ill  Oal.  668.) 

12.  The  plaintiffs  were  justified  In  setting 
forth  dn  their  complaint  the  severail  acts  of 
the  defendant  which  constitute  the  wron<j 
for  which  they  sought  redress;  and  any  pos- 
siible  error  In  not  striking  out  probative  facts 
contained  in  the  allegations  ithus  made  is  a 
tedhnioal  error,  without  iprejud&ce  to  ithe  de- 
fendant, and  is  not  ground  for  reversal  after 
the  case  has  been  tried  upon  its  merits. 
(Skwne  v.  8.  C.  Ry.  Co.,  Ill  Oal.  668.) 

4.  Defective  Pleadings,  How  Cured. 

Waiver  of  objection  by  faMure  to  demur. 
See  poet,  V. 

Waiver  of  defects  in  complaint  by  general 
demurrer.    8ee  Slander,  7. 

AMer  of  conjplaint  by  Judicial  notice.  See 
Negligence,  12. 

A;ider  of  complaint,  answer  is  not,  when. 
See  Estates  of  Deceased  Persons,  46. 

Insufficiency,  when  cured  by  verdict.  See 
Appeals,  266. 

Default  cures  defects  In^  See  Bills  and 
Notes,  38. 

Objections  to  sufficiency  cannot  be  first 
raised  on  appeal.    See  Ai>peals,  265,  et  seq. 

13.  Where  an  ailtemative  writ  of  mandate 
is  Inadvertently  issued  by  the  supreme  court, 
on  a  petition  which  is  defective  dn  this  par- 
ticular, to  which  the  respondent  ihas  demur- 
red and  answered,  the  supreme  court  will 
not  sustain  the  diemurrer  and  quash  the  writ 
if  the  matters  set  out  in  the  answer  are  such 
as  'to  cure  the  defects  in  the  petition.  (Walk- 
erley  v.  Greene,  104  iCal.  208.) 

14.  In  an  action  to  enforce  a  street  assess- 
ment, where  It  appeams  that  the  street  to 
be  improved  was  divided  In  sections,  and 
several  contracts  let  for  the  several  sections, 
a  compdaint  not  expressly  averring  the  time 
specified  In  the  contract  for  the  commence- 
ment and  completion  of  the  work  under  the 
contracfts,  but  averring  "that  all  the  work 
ordered  to  be  done  was  completed  pursuant 
to  the  contracts  w^tthin  the  time  given  by 
the  commJlssioner  of  gftreets  in  the  con- 
tracts," though  insufficient  in  the  face  of  a 
special  demurrer,  contains  an  Inferential 
statement  that  the  contracts  specified  the 
time  within  w«hlch  the  work  was  to  be  done. 
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anul  tbe  de/tecthre  allegatioin  ds  cured  by  Ter- 
diet.    (Tpeanor  v.  Houg-hiton,  103  Cal.  53.) 

15.  An  omitted  aUegiaitiion  in  the  coonpiaint 
may  be  aided  by  an  avermenft  of  tlhat  fact 
in  the  sjmweTf  eo  ajB  to  uphold  a  judgment 
thereon,  even  though  a  demurrer  1x>  the  com- 
ptadnit  for  the  waivt  of  the  fajct  had  beem  er- 
pomeoualy  ovearruiled.  (Daggett  v.  Gray,  110 
CM.  169.) 

16.  The  expreeskxn  "cured  by  verdict," 
signifies  tihat  the  court  will,  after  a  Terdlct, 
presume  or  intend  that  the  panticulajr  thing 
which  &px>ears  to  be  defectively  or  imper- 
fectly staited  or  oonitted  in  the  pleadings  was 
duly  proven  at  the  trial;  and  T^hero  in  an 
action  tried  by  the  otmrt  It  appeairs  afiSnn- 
atively  by  the  record  tha^t  what  was  omittted 
in  the  complaint  was  supplied  wAtihout  ob< 
Section  at  the  triad  and  found  by  itihe  couit, 
objectiion  to  the  aufficiency  of  the  compkint 
Is  waived.  (Treanjor  v.  Houghton,  108  Oal. 
53.) 

5.  Verifloatkm  off   Pletadings;    Ezihibi.ts   At- 
tached to. 

Verificaitlon  of  claim.  See  Mechanics' 
Liens,  VI,  3. 

Verification,  time  of.  See  Mechanics' 
Liens,  35. 

Verification  of  petition  by  officers  of  cor- 
poration, what  sufficient.  See  Oorporeutloais, 
175. 

Petition  in  habeas  corpus  miiet  be  verified. 
See  Habeas  Carpus,  1. 

Verification  of  accueaitlon,  wlhat  not  suffi- 
cient.   See  Attooitey  and  Cldent,  21. 

17.  A  complaint  is  demurrable  for  am4Digru- 
Ity  and  Ufneertainfty  df  its  allegations  aire  in- 
comsistenit  wJitih  an  ezihiblt  thereto  attached. 
(Palmer  v.  Lavilgne,  104  Oal.  30.) 

18.  In  a  complaint  to  qnliet  title,  an  alle- 
gation of  the  uiltlima»te  fact  of  ownership 
must  be  deemed  to  control  any  reference  to 
instruments  amnexed  to  the  oom«plaint  by 
way  of  description,  to  define  the  naiture  ot 
"the  nighfts  claimed  by  the  pladntlflP,  althoug^h 
the  instruments  may  not  show  a  sufficient 
deraignment  of  title.  (Pudlckar  v.  East 
Riverside  Irrigation  Dist.,  109  Cal.  29.) 

19.  Wlhere  the  complaint  claims  a  right  of 
way  In  a  ca/nal  and  pipe  line,  but  refers  to 
conveyances  wibich  are  made  a  part  of  the 
complaint  for  a  description  of  the  property, 
tbe  lan^guage  of  thie  conveyances  conrtrols  the 
pleadinig  as  to  the  description.  (Fudicltair  v. 
East  Riverside  IrrigatLon  Dlst.,  109  Oal.  29.) 

20.  Where  a  copy  of  a  deed  from  the  plain- 
tiff to  the  defendants  is  annexed  to  the  an- 
swer of  ithe  defendanft  in  an  action  to  quiet 
title,  If  no  affidavit  denying  its  genudnenpess 
and  diie  execution  is  fil>ed,  the  same  are 
deemed  admitted,  and  it  is  not  necessary 
for  the  defendant  to  offer  the  deed  in  evi- 
dence. (Rosenthal  v.  Merced  Bajik,  110  Oal. 
198.) 

Exihibits,  lef erriing  to  and  maiking  part  of 
complaint   'See  Mortgages,  95. 

Exhibit  annexed  to  oompLaiLnt  considered 
in  determdning  natiire  of  right.  <See  Water- 
courses, 53. 


III.  Pleadings  on  Fart  of  PJalntiff. 

Joinder  of  actions.  See  Jdoder  of  Ac- 
tions. 

ComplaiLnft  against  stockholders  need  not 
negative  defense.    See  Corporations,  71. 

Counts,  Whether  must  be  complete  and 
aider  of.    See  Joinder  of  Actions,  1,  et  seq. 

Reference  from  one  countt  to  another,  when 
suffiiclenft.    See  Suretyship,  21. 

Averment  of  amount  due  Is  averment  of 
comcluision  of  law,  when.    See  Payment,  8. 

Complaint  miust  show  a  cause  of  action  in 
fa/voor  of  plaintiff.    See  post,  30. 

Defects  in  complaint,  how  cured.  See 
ante,  II,  4. 

21.  Every  complaint  dn  an  action  must  be 
fotmded  upon  a  theory  under  which  the 
ptaJxvtiff  Is  entitled  (to  .recover,  aiKl  m^ust 
frtate  all  the  facts  essential  to  support  srucb 
theory,  and,  facing  -to  do  so,  it  Is  radically 
defective,  and  does  not  state  facts  suffi- 
cient to  constitnitd  a  cause  of  aotlon.  (Bu- 
ena  Vista  F.  &  V.  .Oo.  v.  Toohy,  107  CaL 
243.) 

22.  In  the  absence  of  a  spedfl/l  demuirer 
thait  is  pleaded  with  sufficient  certainty 
which  is  capable  of  belqg  sufficiently  ascer- 
tadned  from  the  complaint,  and  that  wlKi>di 
Js  sufficiently  certain  in  finddngs  will  be  suf- 
fidenUy  certain  in  the  complaint  (Ryan  v. 
Jacques,  108  Oal.  280.) 

23.  Where  the  faiots  are  peculiarly  within 
<tihe  knowledge  of  the  defendant,  and  cannot 
be  certainly  known  to  the  pladntiffs,  as  to 
the  precifle  nature  and  limits  of  defendant's 
Idabdlity,  before  the  evideiuce  is  all  in,  the 
phdntiff  may  staite  his  cause  of  action  vart- 
oufidy  In  different  counts  of  the  compfbiint, 
and  should  not  be  compelled  to  elect  upon 
whdch  count  he  will  proceed.  (Rucker  t. 
Hall,  105  Cal.  425.) 

24.  Where  the  complaint  states  facts 
i^howing  the  liability  of  the  defendants,  the 
compladnt  must  be  sustained,  notwithstand- 
ing they  are  imperfectly  stated,  or  not  stat- 
ed with  the  clearness  and  precision  which 
good  pleading  Tequires,  where  no  special  de- 
murrer for  uncertainty  or  ambiguity  is  in- 
terposed.   (Ryan  v.  Jacques,  103  Oal.  280.) 

25.  A  Judgment  cannot  be  reversed  where 
there  lis  one  good  count  of  the  ooimptlaint,  be- 
cause of  the  ineuffiiciency  of  another  cause 
of  a<!*tion  stated  therein.  (Terrill  v.  TerriUt 
109  Cad.  413.) 

lY.  Pleadings  on  Part  of  Defendant;  Herein 
of  Admissions  in  Pleadings. 

Tttme  to  answer  never  extends  beyond 
trial  and  judgment.   <See  Defaults,  1. 

Defaults.    See  Defaiults. 

Plea  dn  abatement    See  Abatemeoit. 

Answer,  When  a  croes-coanplaint.  See 
Oroes-complalnt,  1. 

Denial  of  damages  is  denial  of  legal  con- 
clusion, when.    See  Er|6ctment,  6. 

Denial  of  indebtedness  is  denial  of  a  con- 
clusion of  law.  See  Munddpail  Ooipoiations, 
31. 

B)vaslve  answer  raises  no  issue.  See  Mar- 
riage and  Divorce,  34. 
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InfbrmatdoB  and  belief,  }udigiment  on 
pleadings,  when  denial  on.  See  Judgments, 
17. 

Denial  oo  Information  and  beldief  of  "Oaxst 
witMn  one's  kiM>wledge.  'See  Municipal  Oor- 
porattions,  33. 

Denials  for  want  ol  Infonnatlon  and  be- 
lief, when  Improper.   -See  ante,  10. 

Defects  in  compUutnt  a<rie  cured  by  anewer, 
when.    See  ante,  18. 

26.  Any  allegation  hi  an  answer  whloh,  if 
found  to  be  true,  neoessailly  shows  that  the 
allegation  of  the  oompLainlt  as  to  the  same 
matter  is  untrue  Is  a  good  traverse,  and 
sufficient  as  a  denial.  <Burris  v.  People's 
IJdtch  Co..  104  Oal.  248.) 

27.  A  conJuncrtiTie  denial  otf  several  dis- 
tinict  allegations  of  the  complaint,  connect- 
ed by  the  oonjunctian  *'aii(d,"  is  not  a  de- 
nial of  any  one  of  them.  (Wise  v.  Rose, 
110  Oal.  159.) 

28.  Imperfect  amd  defectlye  denials  if  act- 
ed upon  as  sufficient  at  a  trial,  are  in  no 
sense  admissions  of  the  allegaitions  of  a 
pleading  which  are  attemp>ted  to  be  denied, 
(lioftus  V.  Fischer,  106  Oal.  616.) 

29.  Where  the  comprint  alleges  the  own- 
ersliip  of  the  property  alssessed  by  the  de- 
fendant, fthe  defendant  admits  the  owner- 
ship by  not  denydng  the  ajllegatlon.  (Samta 
Barbara  r.  Eldred,  108  Oal.  294.) 

Admdsskms  in.    See  Ermidence,  26. 

Admission  by  failure  to  deny.  See  B^- 
dence,  29. 

Admission  In  verified  answer  on  a  dis- 
tinct defense,  effect  of.    See  Evidence,  28. 

Unverified  compdaint  signed  by  attoimey 
Is  not  an  admi'ssion.    See  Evidence,  2t. 

Fact  alleged  and  nott  denied  in  answer  is 
admitted.   <See  Dvidenoe,  26. 

V.  Demurrers. 

Demusrer  for  mdsjoinder.  -See  Joinder  of 
Actions,  4,  et  seq. 

Demurrer,  failure  of  defendant  to  appear. 
See  Justices  of  the  Peace,  7. 

Error  In  overruling  demurrer  for  ambig- 
uity, when  immaterial.  See  Appeals,  232, 
233. 

Refusing  to  allow  time  to  demur  to 
amended  pleading,  not  revtiewed,  when.  See 
Appeals,  247. 

Demnn^r,  duty  of  ooUrt  to  decide  on,  •  See 
Appeals,  283. 

Demurrer  not  tried  until  motion  for 
chan^  of  venue  ddspooed  of.  'See  Corpom- 
tdons,  174. 

Oomplaint  inconsistenit  with  exhibit  is  de- 
murra'ble.    See  ante,  17. 

Motions  to  strike  out  or  demurrer,  which 
proper.    See  ante,  II,  3. 

30.  The  complaint  muat  show  a  cause  of 
action  in  the  plaintiff,  and,  If  'fit  does  not,  a 
general  demnrrer*  will  lie,  and  a  Judgment 
Si  favor  of  the  plaintiff  cannot  be  support- 
ed.   (Diron  V.  CardoflX),  106  Oal.  506.) 

31.  Where  a  complaint  is  sufiadent  to  sus- 
tain a  judgment,  although  U  may  be  care- 
lessly dmwn,  a  general  demurrer  is  properly 


overruled.    (Lawrence  Nat.  Bank  v.  Kowal^ 
sky,  105  Cal.  41.) 

32.  A  conjunctive  demurrer  on  the  generaP 
grounds  of  ambiguity,  unintelligibility,  an^ 
uncertainty  wiill  be  regarded  only  as  a  de* 
murrer  for  uncertainty,  where  the  only  spec- 
ifications made  are  on  the  ground  of  uncer^ 
taJnty.    (Field  v.  Andrada,  106  C3al.  107.) 

33.  A  demura-er  to  a  complaint  upon  the 
ground  that  it  Is  ambiguous,  unintelligible, 
and  uncertain,  for  the  irej»son  that  it  does 
not  contain  a  suflOldent  description  of  the 
property  sued  for,  if  in  fact  the  complaint 
ds  not  ambiguous  nor  unintelligible,  does  not 
raise  the  question  of  uncertainty  as  to  the 
description.  (Greenebaum  v.  Taylor,  102 
Call.  624.) 

34.  A  Joint  demurrer  is  properly  overruled, 
if  the  complaiinit  is  good  against  eltheo:  of 
(t&e  parties  demurring,  though  it  may  not  be 
good  as  against  one  of  thean.  (Rogers  v. 
Sohulenburg,  111  Cal. •281.) 

35.  Objections  that  a  complaint  is  ambig- 
uous or  uncertain,  or  that  essential  facte 
appear  only  Inferentlally,  or  as  conclusions 
of  law,  or  by  way  o£  (redtafls,  must  be  rais- 
ed by  speoial  demurrer,  and  cannot  be  reach- 
ed on  general  demuirrer.  (City  of  Santa  Bar- 
bara V.  Sldred,  108  Cal.  294.) 

36.  A  demurrer  raises  an  issue  of  Iaw» 
and  to  overrule  it  decides  that  Issue;  and  it 
is  immaterial  that  the  court  overruled  the 
demurrer  because  the  defendant  failed  to 
appear  and  present  it,  or  that  a  rule  of  the 
superior  court  provides  that  a  demurrer  will 
be  overruled  for  want  of  presentation. 
(Philip  V.  Durkee,  108  GbA.  300.) 

37.  The  fact  that  a  trial  was  had  without 
passing  upon  a  demurrer  to  the  answer  be- 
fore rendering  a  decifidon  In  .the  case  is  not 
prejudicial  error  where  it  appears  that  the 
demurrer  is  without  merit,  and  it  will  be 
presumed  upon  appeal  Ithat  it  would  have 
been  overruled  if  passed  ujxm  by  the  trial 
court.    (Loftus  V.  Fischer,  106  Oal.  616.) 

38.  The  ground  of  a  general  demurrer  Is 
neither  waived  by  failure  to  demur  nor  by 
consent  that  the  deanurrer  be  overruled. 
(EJvans  v.  Gerfcen,  105  (3al.  311.) 

39.  Where  no  demurrer  lis  interposed  to 
the  oonaplalnt,  all  merely  ibeohnical  objec- 
tions thereto  are  waived.  (Dennison  v.  Ohap- 
man,  105  OaL  447.) 

40.  Objections  to  a  complaint  which  are 
giounds  of  special  demurrer  are  wailved 
where  the  demurrer  ds  general  and  no  spe- 
cial grounds  are  speciAeid  therein.  (Daggett 
V.  Oray,  110  Oal.  169.) 

41.  Where  a  complaint  does  ui^  entirely 
omit  to  plead  a  material  fact,  but  such  fact 
is  defectively  staled,  objection  to  the  defec- 
tive statement  is  waived  by  going  to  tidal 
thereon  without  demurrer,  and  aUowing  evi- 
dence to  be  introduced  thereunder  without 
objection  in  the  court  below,  and  the  appel- 
lant cannot  successfully  urge  an  objection 
thereto  on  appeal  for  the  first  tione.  (Kim- 
ball y.  Rdchardson-Klmball  Oo.,  Ill  Cal.  386.) 

Wailver  of  ruling  on  demuinrer  by  filing 
amended  complaint.    See  post,  53. 
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VI.  Ameitdments  of  PleadlDigB. 

AmezKled  petition  Is  regarded  as  new  pe- 
tiition,  when.  See  Bankruptx^y  and  Insol- 
yency,  3. 

Proceedings,  when  commenced  where  pe- 
tition amended.  See  Bankruptcy  and  In- 
solvency,  3. 

Law  of  the  case,  where  pleaddngs  amend- 
ed.   See  Law  of  the  Caae,  10-12. 

Requiring  parties  to  proceed  to  tria«l  after 
pleadings  amended,  freview  of.  See  Appeals, 
247. 

Motion  for  change  of  venue  cannot  be  de- 
feated by  amendment.    See  Venue,  16. 

Answer,  amended,  not  struck  out  as  incon- 
sisitent  with  pleadings.    See  Mortgages,  98. 

Effect  of  statute  of  limitations,  when  com- 
plainft  amended.    See  Negliigence,  13. 

Granting  of  contin-uance.  See  Continu- 
ance, 5. 

Permission  to  amend  defective  answer 
should  be  giiTen.    See  ante.  8. 

42.  The  courts  should  be  liberal  in  allow- 
ing amendments  to  pleadings  when  they  do 
not  seriously  impair  the  rig'hts  of  the  oppo- 
site party;  and  this  rule  is  particularly  ap- 
plicable to  amendments  to  an  answer. 
(Gould  V.  Stafford,  101  Oal.  32.) 

43.  It  is  generally  a  matter  of  absoJiute 
right  to  allow  the  plaintiff  to  amend  his 
complaint;  but  it  may  be  refused  if  the  court 
is  able  to  see  ithat  the  complaint  canmrt  be 
so  amended  as  to  state  a  good  cause  of  ac- 
tion. (People  ex  rel.  Loy  v.  M.  S.  Mfg.  Co., 
107  Cal.  256.) 

44.  An  application  for  leave  to  amend  an 
answer  by  addslng  a  denial  thereto  is  ad- 
dressed to  the  sound  legal  discretion  of  the 
trial  court;  and  its  action  in  refusing  to  al- 
low the  amemdment  will  not  be  disturbed, 
unless  1ft  appears  that  it  abused  its  discre- 
tion, and  that  the  defendaot  was  prejudiced 
thereby.  (Coimty  of  Siskiyou  v.  Gamlich, 
110  Cfel.  94.) 

45.  Leave  to  amend  a  defective  complaint, 
wilidle  addressed  to  the  discretion  of  the 
court,  should  be  M'berally  granted  to  subserve 
the  enids  of  Justice;  anid,  in  any  oirdinary 
case  of  absence  of  avennent,  or  of  insuffi- 
cient averment,  it  is  an  abuse  of  discretion 
to  refuse  leave  to  amend;  but,  where  there  is 
no  right  to  maintain  the  bill,  and  no  request 
is  made  for  an  amendiment,  error  will  not  be 
presumed  in  not  allowing  it.  (Robertson  v. 
Binrell,  110  Oal.  568.) 

46.  The  power  of  a  couirt  to  allow  amend- 
ment is  not  limited  by  the  character  of  the 
mistake  which  calls  forth  Its  exercdse;  and 
the  fact  that  the  proposed  amendment  is 
based  mainly  upon  a  mistake  of  Law  is  im- 
material.   (Gould  V.  Stafford,  101  Oal.  32.) 

47.  The  court  may  properly  refuse  leave  to 
Me  an  amended  answer  which  does  not  pre- 
sent any  new  issue,  or  any  defense  to  the 
action  not  em<braced  in  the  original  answer. 
(Duff  V.  Duff,  101  Cal.  1.) 

48.  An  amendment  of  the  compladnrt:  at  the 
tnlal  bo  conform  to  the  proofs  is  in  the  dis- 
cretion of  the  court,  and  is  allowable  when 
the  def«endaut  is  not  thereby  prejudiced. 
(Bean  v.  Stoneman,  104  Cal.  49.) 


49.  In  an  action  by  a  lower  rSpanian  pro- 
prietor to  restrain  an  upper  rlpartian  proprie- 
tor from  diverrting  water  from  the  stream, 
where  the  defendant  averred  in  his  original 
answer  that  as  a  riparian  owner,  and  also  by 
virtue  of  a  prescriptive  right,  he  was  enti- 
tled to  divert  more  water  than  his  flume 
could  carry,  the  court  has  discreition  to  allow 
the  defendant  to  amend  his  answer  by  omit- 
ting (the  defense  set  out  in  the  original  an- 
swer, and  averring  that  during  the  time  of 
the  alleged  diversion  a  part  of  his  riparian 
land  was  leased  to  tenants  over  whom  he  bad 
no  control;  that  if  more  water  was  diverted 
through  the  flume  <than  the  leased  riparian 
land  was  entitled  to  the  tenants  aJone  were 
Hable  for  the  diversion.  (Gould  v.  Stafford, 
101  Cal.  82.) 

50.  Where  the  record  upon  appeal  from  a 
judgment  quieting  plaintiff's  title  tends  to 
show  that  plaintiff  is  equitably  entitled  to  a 
conveyantje  from  the  defendant  of  the  prop- 
erty in  controversy,  he  will  be  permitted, 
upon  reversal  of  the  judgment,  to  amend 
the  complaint  so  as  to  enforce  the  equity. 
(Fudlckar  v.  E}ast  Riverside  Imigation  Dist, 
109  Cal.  29.) 

51.  The  court  'has  discretion  to  limit  to 
only  twenty-four  hours  the  time  in  which 
to  file  an  amended  complaint,  and  its  ac- 
tion will  not  be  reversed  for  error  where  it 
is  not  claimed  thsjt  the  amended  complaint 
does  not  contain  all  the  averments  desired 
by  the  plaintiff  to  be  incorporated  therein, 
and  where  it  appears  thait,  in  view  of  the 
history  of  the  case,  the  court  was  justified 
in  assuming  that  the  facts,  as  well  as  fhi« 
mode  of  presenting  them,  were  familiar  to 
the  plaintiffs.  (Schultz  v.  Mcl^eau,  109  Cal. 
437.) 

52.  Wihere  a  complaint  is  amended  at  the 
trial,  the  court  has  the  same  right  to  exer- 
cise its  discretion  In  dletermlnlng  the  time 
within  which  an  answer  or  a  demurrer 
theireto,  shall  be  filed  as  it  has  in  determin- 
ing wliether  it  would  allow  the  amended 
pleading;  and  the  provisions  of  section  443 
of  the  Code  of  Civil  Procedure  are  applica- 
ble only  to  the  original  pleadings  in  the 
cause,  and  not  to  pleadings  which  are 
amended  or  presented  at  the  ttrial  or  during 
its  progress.  (Schultz  v.  McLean,  109  Oal. 
437.) 

53.  The  filing  of  an  amended  complaint 
supersedes  any  previous  complaint,  and  is 
a  waiver  of  any  error  In  sustaining  a  de- 
murrer to  a  previous  complaint,  or  in  strik- 
ing out  a  portion  of  a  previous  complaiu: 
as  being  irrelevant  and  redundant.  (Brittan 
V.  Oakland  Bank  of  Sav.,  Ill  Gai.  689.) 

VII.  Trial,  Questions  Relating  to;  Herein  of 

Agreed  Case. 

Venue.    See  Venue.  > 

Aaslgnmenit  of  cause,  effect  of.   See  Courts. 

Transfer  of  cause  to  different  department, 
effect  of.    See  Corporations.  193;  Courts. 

Transfer  in  violation  of  rules.  See  Ven- 
ue, 24. 

Disqualification  of  Judge.    See  Judges. 

Amicus  curiae.    See  Amicus  Onrlse. 


PLEADING  AND  PRACTICE,  VII. 


361 


Prohibiting  proceeding  with  trial.  See 
Prohdbttlon,  4. 

Fair  trial,  right  to.  See  Criminal  Law,  X, 
5. 

PrejwJMal  remarks  of  Judge.  See  Crim- 
inal Law,  104;  New  Trial,  II,  1. 

Change  of  Judge.    See  New  Trial,  43. 

Jury  and  Jurors.    See  Jury  and  Jurors. 

Variance.    See  VarUince. 

Depositions.    See  DeposAtions. 

Dvidence.    See   Dvidence. 

Waiver  of  objection  by  taklntg  exception. 
See  Executors  and  Admdnistrators,  13. 

Error  is  waived  by  fallnre  to  object.  See 
Jury  and  Jurors,  15. 

Stipulation  submitting  case,  relief  from 
a!Dd  allowing  amendment.  See  Stipulationfl, 
2. 

View  of  premdses.  See  Criminal  Law,  X, 
4,  XI,  c,  B. 

Arguments  of  counsel.  See  Appeals,  XI, 
,2;  Criminail  Law,  X,  5. 

Instructions.    See  Infrtructions. 

Oueslflons  of  law  and  faict.  See  Questions 
of  Law  qnd  Pact. 

Verdict.    See  Verddct. 

Judgibents.    See  Judgments. 

Allowance,  in  excess  of  amount  claimed 
In  complaint.    See  Mechanice'  Liens,  02. 

Nonsuit.    See  Nonsuit. 

Findings.    See  Findings. 

New  trial.    See  New  Trial. 

54.  There  can  be  no  proper  submission  of 
a  controversy  upon  an  agreed  case,  under 
section  1138  of  the  Code  of  Oivdl  Procedure, 
nntess  the  agreed  case  showa  a  question  in 
difTerence  between  the  parties  which  might 
be  ffche  subject  of  a  civiil  action.  (White  v. 
Clarke,  111  Cal.  425.) 

55.  An  affidaviit  for  the  submisstoin  of  a 
controversy  without  action  mncpt  show  that 
the  controversy  is  real,  and  that  tlie  pro- 
<;eedlng8  are  in  good  fa;ith  to  detennlne  the 
rigihts  of  the  parties;  a<nd  an  afOdavit  wMch, 
Instead  of  showing  ithiat  the  oonitroversy  is 
real,  states  that  '^tfae  statement  of  the  case^' 
to  ''a  real  controversy,''  and,  instead  of  stat- 
ing that  the  proceedings  are  in  good  faith, 
states  that  the  "contention"  is  in  good  faith, 
Is  insufficient  to  authorize  the  court  to  enter- 
tain the  submission.  (Whdte  v.  Clarice,  111 
CaJ.  425.) 

5^  An  agreed  case,  showing  tbait  <the  de- 
fendant has  acquired  title  to  certain  lands 
under  a  state  patent,  and  that  the  plaintiff, 
being  qualified,  has  duly  ckuimed  the  land 
as  a  'homestead  under  section  2280  of  the 
Revised  Statutes  of  ^the  United  States,  giv- 
ing reasons  for  such  claJim  and  for  the  in- 
validity of  the  patent,  many  of  whioh  are 
bcused  upon  facts  not  set  forth  dn  the  agreed, 
case,  and  stipulating  that  if  the  patent  is 
vaJid  the  title  should  be  sustained,  whereas, 
if  it  is  void,  the  plaintiff's  claim  to  enter  the 
land  as  a  homestead  Jb  proper,  but  not  abow- 
tog  (that  ei!ther  of  the  parties  is  in  posses- 
sion, or  seeks  to  gain  or  withhold  the  pos- 
session, nor  stating  any  fiEurts  showing  that 
plaintiff  has  any  right  to  question  the  pat- 
ent under  which  defendant  claims  title,  does 
not  state  any  controversy  which  is  the  sub- 


ject of  a  dvil  action  in  the  courts  of  this 
state.    (White  v.  Clarke,  111  Cal.  425.) 

57.  Where  the  court,  in  the  decision  of  a 
case,  adopts  the  facts  stipulated  by  the  par- 
ties in  an  agreed  statement,  as  the  facts  of 
the  case,  and  bases  its  judgment  thereon, 
such  agreed  statement  takes  the  place  end 
serves  all  the  purposes  of  a  formal  finding 
by  the  court;  and  no  other  or  mare  formal 
findings  are  required.  (Muller  v.  Bowell,  110 
Cal.  318.) 

58.  Where  the  parties  stipulate  in  writing 
as  to  what  the  facts  are,  and  file  such  stip- 
ulation in  the  action,  it  is  in  all  substantial 
respects  the  equivalent  of  admitting  them 
In  the  pleadings;  and  it  is  only  where  the 
facts  are  In  issue  that  findings  thereon  by 
the  couat  aTe  necessary  In  any  case.  (Muller 
V.  Rowell,  110  Cal.  318.) 

Agreed  case,  findings  not  necessary  on. 
See  Findings,  4. 

Agreed  statements.   'See  Appeals,  XI,  3. 

Agreed  cases,  new  trial  cannot  be  had  in. 
See  New  Trial,  1. 

59.  The  judges  of  the  superior  court  in 
a  particular  county,  for  the  convenient  dis- 
patch of  business,  or  for  any  other  reason 
they  nmy  deem  necessary,  may  assign  and 
tramsfer  cases  for  trial  to  any  one  or  more 
of  the  several  depe;rtments  of  such  court, 
without  notice  to  the  parties.  (Bell  v.  Peck, 
104  Cal.  35.) 

60.  If  *the  circumstances  pending  a  crim- 
inal trial  are  such  as  to  impress  the  court 
with  a  suspicion  that  a  witness  has  been 
tampered  with  or  bribed  by  the  attorney 
for  the  defendant,  the  investigation  of  the 
matter  should  be  conducted  In  the  absence 
of  the  jury  in  order  that  the  jurors  might 
not  be  infiuenced  in  their  verdict  by  any 
developments  arising  from  such  Investiga- 
tion.   (People  V.  Abbott,  101  OaJ.  645.) 

61.  Whether  a  court  lAiall  submit  special 
issues  to  a  jury  is  a  matter  within  Its  own 
discretion.  (Schultz  v.  McLean,  109  Oal. 
437.) 

62.  In  an  action  for  the  recovery  of  money 
only  it  is  optional  with  the  court  to  submit 
or  refuse  to  submit  particular  questions  of 
fact  to  the  jury,  and  error  cannot  be  main- 
tained in  respect  to  the  exAient  of  the  exer- 
cise of  the  power  left  in  the  discretion  erf 
the  court,  without  a  cleair  showing  of  the 
abuse  of  such  discretion.  (Olmstead  v. 
Dauphdny,  104  Oal.  635.) 

63.  The  court,  dn  deciding  a  case,  has  a 
right,  in  the  exercise  of  its  discretion,  to  de- 
cline to  hear  oral  arguments  of  the  case  and 
to  give  the  attorneys  the  privilege  of  filing 
briefs  instead.  (GJoMen  Gate  L.  Co.  v.  Sahr- 
baoh«r,  105  Cal.  114.) 

64.  Under  the  Code  of  Oivii  Procedure 
there  Is  no  authority  for  the  practice  at 
the  close  of  a  trial  by  the  court,  of  present- 
ing to  the  court  propositions  of  law  which 
the  court  is  requested  to  declare  as  legal 
princfiples  applicable  to  the  facts  of  the  case, 
and  to  render  its  decision  in  accordance 
therewith,  and  tlie  refusal  of  the  court  so 
to  do  cannot  properly  be  reviewed  upon  a 
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bill  of  exceptions.    (Lamb  y.  HuTbangli,  106 
Ca3.  680.) 

PLOAS. 
Abatemeirt,  pleas  in.    See  Abatemi^it. 

PLEJDGBS. 

Pledgee  transferring  note  beld  In  pledge 
as  ooUatetral  aecnrlty.  See  BdUe  and  Notes, 
83. 

Pledgee  can  transfer  title  to  bona  fide 
purchaser.    See  Appeals,  327. 

Assignment  for  security  is  pledge.  See 
Assignments  of  (Conttracts,  5. 

Delivery  of  goods  as  secuTlty  Is  a  pledge. 
See  Mortgages,  145. 

Street  assessment,  aseagnment  of  as  secur- 
ity.   See  Streets,  VII.  6. 

Taking  mortgage  as  collateial  secunHy. 
See  Mortgages,  IX. 

Bill  or  note,  pledge  of.  See  BIUa  and 
Notes,  VII. 

Tran»f er  of  personal  proi>erty  as  eecuiity. 
See  Mortgages,  144,  et  seq. 

Stock,  pledgor  of,  has -right  to  vote  It.  Bee 
Corporations,  131. 

Delay  in  sale  of  pledge  does  not  disoharge 
surety,  when.   See  Suretyship,  16,  et  seq. 

Lden  of,  what  waives.    See  Liens,  4. 

Men  of  depends  upon  possession.  See 
Bills  and  Notes,  33. 

Assignee  for  security,  liability  on  contract 
See  Assignonents  of  Contracts,  5. 

Note  held  as  collateial,  garmishment  of. 
See  Gamisbment,  1. 

Complaint  for  foreclosure  of  lien,  suffi- 
ciency of.    See  Agency,  48. 

Foareclosure  of.  See  Mortgages,  172,  et 
seq. 

1.  The  pledgor  of  shares  of  stock  in  a  cor- 
poration is  entitled  to  a  specific  performance 
of  the  contract  for  return  of  the  stock,  upon 
payment  or  tender  of  the  aimoun^t  of  the  in- 
debtedness to  secure  which  it  was  pledged,  if 
it  appears  that  the  stock  has  no  market  or 
ascertainable  value,  and  that  the  pledgor 
purchased  it  for  Investment  with  a  vierw  to 
anticipated  increase  dn  value,  and  that  he 
cannot  purchaa»e  other  shares  In  the  corpo- 
ration for  the  reason  thart  no  hoQder  will  sell 
them.    (Krouse  v.  Woodward,  110  Oal.  638.) 

2.  Where  there  is  no  difference  in  the 
value  of  the  shares,  and  the  certificate  of 
stock  pledged  hfus  beeU'  conrveyed  by  the 
pledgee  to  a  bona  fide  purchaser  for  value, 
the  court  may  compel  the  pledgee  to  convey 
stock  owned  by  him  in  lieu  of  the  certificate 
received  from  the  pledgor.  (Krouae  v.  Wood- 
ward, 110  Cal.  638.) 

3.  The  right  of  the  pledgor  to  redeem  the 
pledge,  and  insist  upon  the  return  of  the 
shares  of  stock  pledged,  is  not  affected  by 
the  fact  that  he  borrowed  from  the  pledgee 
the  money  with  which  he  puirchased  the 
stock.    (Krouse  v.  Woodward,  110  Oal.  638.) 

POINTS  AND  AUTHORITIES. 

See  Appeals,  XI,  2. 
Failure  to  file,  dismissal  for.    See  Appeals, 

POISONS. 

Assault  with    poisons.    See    Criminal  Law, 

128. 


POLICE. 

Power  to  create  and  establish  x>oHce.  See 
San  Jose,  2. 

1.  No  term  of  office  of  police  oommAssioner 
was  fixed  by  the  act  of  April  1,  1878,  known 
as  the  McCoppin  act,  and  no  authority  was 
glveQ  to  tthe  appointing  power  after  making 
the  appointments  except  to  fill  vacancies; 
and  the  governor  cannot  appoint  a  police 
commissioner  in  the  absence  of  a  vacancy, 
or  create  and  fill  a  vacancy  by  removing  an 
Incumbent,  and  appointing  one  to  succeed 
him.  (People  ex  rel.  Mensies  v.  Gunst,  110 
Cal.  447.) 

POLLCB    POWERS. 

See  Ordinances,  lY. 

Los  Angeles  has  power  to  Improve  Lot 
Angeles  river.    See  Los  Angeles. 

Laws  passed  under.  See  Constitutional 
Law,  III,  2. 

It  is  within  police  power  to  protect  game.  • 
See  Game  Laws,  1,  2. 

POLICY. 
Insurance,  policy  of.    See  Insurance. 

POLLS. 
See  Elections,  9. 

POLL     TAXES. 
See  Taxation,  VIII. 

POLLUTION. 
Of  water.    See  Watercourses,  VII. 

POPULATION. 
See  OomvUes,  1. 

POSSESSION. 

One  in  possession  of  land  is  regarded  as 
owner.    See  Homeeteeds,  4. 

Sufficiency  of  prior  possession  to  maintain 
ejectment.   See  Ejectment 

Prior  possession  as  evidence  of  title.  See 
Ejectment. 

Presumption  of  title  from  possession.  See 
Streets,  44. 

Spring,  possession  of,  what  acts  do  not 
show.    See  Watercourses,  11. 

Declarations  not  admlssifble  to  prove  pos- 
session of  money.  See  Executors  and  Ad- 
ministrators, 54. 

Ejectment.    See  Ejectment. 

DeOdvery  cf .    See  Vendor  and  Vendee,  III. 

Giving  possession  to  tencunt  See  Land- 
lord and  Tenant,  II. 

Street,  possession  of.   See  Streets,  I. 
.  Mortgagee,  possession  by.    See  Mortgages* 
VIII. 

Chattel  mortgage,  idgiht  of  possession.  See 
MIortgages,  XV,  4. 

Change  of.   See  Sales,  II. 

Vendor,  rertaking  possessloiL  See  Vendor 
and  Vendee,  II. 

Foiiged  instrument,  possession  of  as  eyi^ 
denice.    See  Criminal  Law,  283. 

Sheriff,  right  of  to  possession.  See  Sbeov 
iffs,  2. 
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A  defendant  daiming  the  Tlgbt  to  retain 
pooBessrlon  as  against  the  owner  oi  land 
miwt  estabUflih  smsh  i«IgiUt  as  matter  of 
afflnnatl've  defense.  (F.  A.  Hlhn  Co.  y. 
Fleckner,  106  OaL  85.) 

POSTING. 

Service  of    notice  by  posting.    See  Notice, 

3. 

POSTOFFIOBS. 

Service  of  notice  by  mail.   (Bee  Notice,  4. 
Ftresnmptlon  of  receipt  of  mailled  letter. 
See  Corporatians,  153. 

POSTPONEMENT. 
See  Oontinnaiice. 

POWBSRS. 

See  Principal  and  Agent 

Assignees,  x)oiwer8  of.  See  Bankruptcy  and 
Insolvency,  VII. 

Bank  commissioners,  porwers  of.  See 
Banks  and  Banking,  VI. 

City,  powers  of.  See  Mnndaipail  Oorpora- 
tions,  VI. 

Corporation,  powers  of.   See  CJorporattons. 

Bxeontors  or  admindstrators,  powers  of. 
See  Ezecntois  and  AdmdnistratoFS,  III. 

Officers,  powers  of.  See  Offices  and 
Officers,  III. 

Officers  of  oorpoRutUms,  powers  of.  See 
Oorponutions,  III,  2. 

Registrar,  powers  of.  See  Saa  Frandsco, 
L 

Snpervdsors,  powers  of.  See  San  Fran- 
Cisco,  I. 

Trustee,  powers  of.  See  Trusts  and  Trus- 
tees, IX. 

9E>ecial  coujisel,  power  to  appoint  to  collect 
tax.    See  Ta^&tUm,  VI,  2. 

Taxation,  power  of.    See  Taxation,  II. 

Sale,  powers  of  are  strictly  construed.  See 
Trust  Deeds,  8. 

WiUs,  power  of  sole  In.   iSee  Wills,  VIII,  4. 

Sale  under  power  given  by  statute,  strict 
compiLiaiiice.   See  Judicial  Sales. 

Revocation,  power  of  in  trust.  fSee  Trusts 
and  Trustees,  V. 

1.  Where  power  Is  given  to  perform  an  act, 
the  authority  to  emfploy  all  necessary  means 
to  aicoompllsh  the  end  Is  implied  by  law; 
and  the  grant  of  power  to  construct  a  depot 
building  implies  power  to  employ  an  archi- 
tect   (Batemau  v.  Oolgan.,  Ill  Oal.  580.) 

PRACTICE. 
See  Pleading  aiid  Practlice. 


PRBX)BDENT    CONMTIiONS. 

Stipulations  in  contraxrt  are  not,  when. 

Conditions,  1. 


See 


PRE-EMPTION. 

Public   lands,  pre-emption  of.   See  Public 

Lands,  II. 

PREFERENCES. 

See  Bankruptcy  and  Insolvency,  V;    Assign- 
ments for  the  Benefit  of  Creditors,  4,  5. 


PBiElLIMINARY    EXAMINATION. 
See  Criminal  Law,  VI. 

PREMISES. 
Dajxgerous.    See  Landlord  and  Teamnt,  III. 

PREMIUM. 
See  Insurance,  III. 

PRESCRIPTION. 

See  Statute  of  Limitations. 

Obtadniitg  right  of  way  by.  See  Ease* 
ments,  I,  3. 

Public  nuisance  cannot  be  legalized  by. 
See  Nuisances,  9. 

Adverse  possession.  See  Adverse  Posses- 
sion. 

PRESENCE. 

Presumption  of  presence  of  party.    See  Ap* 
'  peaJs,  XI,  13,  b. 

PRESENTATION. 

Claims,  presentation  of.  See  Estates  of  De* 
ceased  Persons,  II,  2. 

Claims  agaifnst  city,  presentation  of.  See 
Mmilclpal  Oorpoiatlons,  IV. 

PRESENTMENT. 

See  BlUs  and  Notes,  IV. 
By  grand  Jury.    See  Ortminai  Law,  VII. 

PRESIDENT. 

Powers  of.    See  Corporations,  VII,  2. 
EllglbiMty  to  office  of.    See  Oocpora/tdons». 
133. 

PRESTON  SCHOOL. 

Validity  of  act  establishing.    See  Consti- 
tutlonal  Law,  88. 
Commitment  to.    See  Crimdual  Law,  125. 

PRESUMPTIONS. 

Acceptance  of  allowed  claim,  presumptloa 
of.    See  Municipal  Corporations,  36. 

Appeal,  presumptions  on.  See  Appeals,  XI». 
18. 

Assessment  on  railroad  property,  presump- 
ttoin  as  to.   See  Taxation,  23. 

Attorney,  authority  of,  presunyptlon  as  to. 
See  Attorney  and  Client,  1. 

Ballots,  condition  of,  presumption  as  to. 
See  Appeals,  118. 

Bonds,  attack  on  procedings  for  issuance- 
of,  presumptions  on.  -See  Irrigation  Dis- 
tricts, 17. 

Coomnunlty  property,  presumption  as  to. 
See  Husband  and  Wife,  IV. 

Consent  to  service  by  publication,  presump- 
tion of.    See  Guaidian  and  Ward,  10. 

Consent,  presumption  of.  See  Dedicaition». 
7. 

Consent  to  proceedings,  presumption  of. 
See  Appeals,  XI,  13,  b. 

Consideration,  piresumptlon  of  firom  writ- 
ing.   See  Contracts,  4. 

Continaance  of  fact  alleged  to  exist.  See* 
Debtor  and  Creditor,  3. 

Oontlnuan<ee'of  employ mtent  at  same  terms,,, 
presumption  of.    See  Master  and  Serv«unt,  89.. 
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Ck)ntinnai].ce  of  hisaiiity,  presamptlon  as  to. 
See  Infiaulty,  III. 

Contract  presumed  made  In  view  of  stat- 
ate.    See  Contracts,  14. 

Oontraots  presumed  to  be  vialld.  See  Cor- 
poratdons,  123. 

Cotenants,  acts  of  are  presumed  to  be 
authorized.    See   Cotenancy,   1. 

Court  in  rendering  judgment  is  presumed 
to  keep  witbin  its  x>owers.  See  HoaneateaJds, 
32. 

Customs  of  business,  presumption  of 
knowledge  of.    See  Insurance,  25.^ 

Dangerous  agency,  presumptioii  as  to 
knowledge  of  danger.    See  Ele<?trlci)ty,  1. 

Dedication  by  user,  presumption  of.  See 
Dedication,  8. 

Deed  presumed  deliyered  at  Its  date.  <See 
Deeds,  3. 

Demurrer,  failure  to  rule  on.  presumption 
that  error  without  injury.  See  Pteading  axid 
Practice.  37. 

Brror,  presumptions  against.  See  Appeals, 
XI,  13,  a. 

Fee,  presumption  as  to  deed  conveying. 
See  Deeds,  24. 

Foreign  law,  presumption  as  to.  See  For- 
eign Daw. 

Intent  to  dedicate,  presumiption  of.  See 
Dedication,  10. 

Intention  of  testator,  presumptioii  as  to. 
See  Wills,  52. 

Innocence,  piresumption  of.  See  Crimiim] 
Law,  26,  114. 

Jurisdiction,  presumption  in  favor  of.  See 
Jurisdiction,  1. 

Judgments,  presumiption  in  favor  of.  See 
Judgments,  VI. 

Letter,  presumption  of  receipt  of  mailed. 
See  Corporations,  153. 

Malice,  presumption  of.    See  Libel,  2,  8. 

Negligence,  presumption  of  from  explosion. 
See  Explosives,  3. 

Newspaper  article  is  presumed  to  influence 
juror,  when.    See  Jury  and  Jurors,  35. 

Oflicers,  authority  of  not  presumed  from 
exercise  of.    See  Municipal  Corporations,  ^7. 

Official  action,  presumption  in  regard  to. 
See  Bankruptcy  and  Insolvency,  40;  Elec- 
tions, 15;  Executors  and  Administratodrs,  25; 
Highways,  12;  Mandamus,  6;  Streets,  70. 

On  surrender  of  criminal  for  crime  not  in 
extradition  treaty.    See  Extradition,  2. 

Owner,  presumiption  that  one  in  whose 
name  title  stands  is.  See  Trusts  and  Trus- 
tees, 10,  11. 

Payment  by  note,  presumption  against. 
See  Payment,  2. 

Presence  of  party,  presumption  of.  See 
Appeals,  XI,  13,  b. 

Prolmte  of  will,  presumption  of  notice  of 
application.    See  Wills,  44. 

Rent  is  presumed  to  be  paid  under  lease. 
See  I-.andlord  and  Tenant,  2. 

Spoliator  of  testimony,  presumption  against. 
See  Evidence,  7. 

Statute,  Intention  to  restrict  rights  of 
owner  not  presumed  in  coiratruetion  of.  See 
Watercourses,  38. 

Statute,  construction  of,  presimiption 
against  changing  rules  of  law..  See  Statutes, 
14. 


Statute,  re-enactment  of,  construction  of, 
presumptioQi.    See  Statutes,  16. 

Street  assessment,  presumption  in  favor 
of.    See  Streets,  84. 

That  title  of  grantee  extends  to  middle  of 
stream.    See  Boundaries,  6. 

Title,  presumption  of  from  possession.  See 
Streets,  44. 

Undue  influence  not  presumed.  Se«»  Wills 
18,  19. 

Undue  influence,  presumption  of  on  traofl- 
action  between  husband  and  wife.  See 
Husband  and  Wife,  3. 

1.  The  presumiption  that  a  thing  once 
proven  to  exist  continues  as  long  as  usual 
with  things  of  that  nature  is  not  applicable 
to  a  balance  in  one's  favor  in  a  bank,  aod 
thefpe  is  no  presumption  that  a  small  balance 
in  bank,  on  open  account,  continues  to  exl9t. 
(High  V.  Bank  of  Commerce,  103  GaL  525.) 

2.  The  disputable  presumptions  that  an 
obligation  delivered  up  to  a  debtor  has  l)een 
paid,  and  that  the  ordinary  couirse  of  busi- 
ness has  been  followed,  do  not  raise  a  con- 
flict in  the  evidence,  where  the  fact  is 
proven  contrary  to  the  presumptions  by  evi- 
dence without  conflict,  but  in  such  case  the 
presumption  is  simply  overcome  and  dis- 
pelled; and  such  presumptions  are  allowed 
to  stand  as  evidence,  not  against  the  facts 
they  represent,  but  in  lieu  of  proof  of  thcuj. 
(Savings  and  Ijoan  Soc.  v.  Burnett,  lOG  Cal 
514 

PRETENSES. 

False.    See  Criminal  Law,  XI,  11. 

PRETERMITTED  CHILDREN. 
See  Estates  of  Deceased  Persons,  V. 

PRICE. 

See  Vendor  and  Tendee,  IV. 

Action  for.    See  Sales,  VI. 
Retention  and  disposition  of.  See  Mechan- 
ics' Liens,  IX. 

PRIMARY   ELECTIONS. 

See   Elections. 
Act  relating  to  is  void.    See  Constitutional 

Law,  36. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPALS   AND   AOOElSSARIBS. 
See  Criminal  Law,  VI. 

Testimony  of    conspirators.    See    Criminal 

Law,  X,  3,  i. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PRINTING. 

Mistake  in  printing  statute.  See  Statutes, 
I. 

Writing  controls  printing  In  contract  See 
Insurance,  10. 
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PRIORITY. 

See  AttaclimentB;  Execuitions. 

Mechanics*  liens,  priority  of.  See  Mechan- 
ics* Liens,  IV. 

Mortgages,  priority  of.  See  Mortgages, 
VI. 

Chattel  mortgages,  priority  of.  See  Mort- 
gages, XV,  3. 

Between  assignees.    See  Mortgages,  47,  et 

PRISONS. 

See  Criminal  Law,  X,  8. 

Directors  of,  power  over  highhways.  See 
Highways,  34. 

Oity,  lability  of  for  board  o(f  pidsoners. 
See  Municipal  Corporations,  51. 

Imprisonment  in  county  jail  of  person  vio- 
lating city  ordinance.    See  Ordinances,  29. 

PRIVATE   ROADS. 
See  Highways,  III. 

PRIVIES. 

Corporation  and  stockholder.    See  Corpora- 
tions, 52. 

PRIVILEGED    COMMUNICATIONS. 

Testimony  of  wife,  consent  of  husband. 
See  Criminal  Law,  346. 

1.  The  rule  as  to  jirlvileged  communica- 
tions between  patient  and  physician  is  lim- 
ited to  civil  actions,  and  does  not  apply  in 
criminal  cases.  (People  v.  West,  106  Cal. 
89.) 

2.  The  rule  as  to  *  privileged  communica- 
tions between  patient  and  physician  does 
not  apply  to  criminal  cases.  The  privilege 
was  not  conferred  to  shield  a  person  charged 
with  the  murder  of  another,  or  to  be  used  as 
a  weapon  against  one  charged  with  crime. 
(People  V.  Lane,  101  Cal.  513.) 

3.  Where  an  attending  physician  and  sur- 
geon who  attended  the  deceased  during  his 
last  sickness  was  made  a  subscribing  wit- 
ness to  the  will,  the  testator  thereby  waived 
the  privilege  of  confidential  communications 
to  the  physician  accorded  by  subdivision  4 
of  section  1881  of  the  Code  of  Civil  Proce- 
dure, and  the  witness  is  thereby  rendered 
competent  to  testify  as  to  the  mental  sanity 
and  physical  condition  of  the  testator.  (Es- 
tate of  MulUn,  110  Cal.  252.) 

4.  When  a  testator  requests  his  attorneys 
to  sign  a  will  as  attesting  witnesses,  he  in 
effect  consents  that  whenever  the  will  is 
offered  for  probate  they  may  l»e  called  as 
witnesses  and  testify  to  any  facts,  within 
their  knowledge,  necessary  to  establish  its 
validity,  and  waives  the  requirement  of  se- 
crecy.   (Estate  of  Wax.  106  Cal.  843.) 

5.  Section  1881  of  the  Code  of  Civil  Pro- 
cedure Is  designed  to  protect  the  Interest  of 
the  client,  whose  privilege  It  Is  either  to  seal 
the  lips  of  the  attorney,  or  permit  him  to 
make  disclosures  of  confidential  communica- 
tions, and  where  a  testator  has  requested 
bis  attorney  to  become  an  attesting  witness 
to  his  win,  he   thereby   expressly   waives 


the  privilege.    (Estate  of  Mullin,  110  Cal. 
252.) 

6.  The  declarations  of  the  husband  to  the 
wife  at  the  time  of  the  conveyance  to  her  of 
certain  property,  as  to  his  purpose  In  mak- 
ing it  are  privileged,  and  it  is  error  to  compel 
the  wife  to  testify  thereto;  nor  can  the  cred- 
itors or  heirs  of  the  husband  waive  the  priv- 
ilege.   (Emmons  v.  Barton,  lOi)  Cal.  662.) 

7.  Statements  of  the  deceased  husband 
concerning  the  title  to  the  property  made 
after  the  execution  of  the  conveyance  to  his 
wife  are  inadmissible  against  the  wife;  and 
the  fact  that  the  husband  was  in  possession 
of  the  real  property  conveyed  at  the  time  of 
the  subsequent  declarations  does  not  change 
the  rule.    (Emmons  v.  Barton,  109  Cal.  662.) 

8.  In  an  action  against  a  newspaper  for  li- 
bel, the  defense  that  the  publication  was 
privileged  is  one  which,  to  be  availed  of, 
must  be  pleaded.  (Oilman  v.  McClatchy,  111 
Cal.  606.) 

9.  The  publication  of  the  details  of  a  dam- 
aging statement,  gathered  by  a  reporter 
partly  from  a  prosecuting  witness  who  had 
arrested  a  business  man  upon  an  affidavit, 
stating  generally  that  he  had  committed  the 
crime  of  rape  upon  her  person,  without 
setting  forth  any  circumstances  or  details 
of  the  alleged  offense,  and  principally  from 
hearsay  of  neighborhood  friends  and  gossips, 
is  neither  a  privileged  report  of  auj'  public 
ofilclal  proceeding,  or  of  anything  said  in  the 
course  thereof,  nor  is  it  In  any  respect  a 
privileged  publication,  though  made  with- 
out express  malice,  in  belief  of  its  truth. 
(Oilman  v.  McClatchy,  111  Cal.  606.) 

PRIVILEGE  OF  WITNESSES. 
See  Witnesses,  II. 

PRIVITY. 

Of  contract.    See  Contracts,  67,  et  seq. 

Of  contract,  liability  of  seller  of  dangerous 
article  to  third  person.    See  Sales,  49. 

Executors  and  testators.    See  Wills,  38. 

None  between  attorney  drawing  will  and 
legatee  under  it.  See  Attorney  and  Client, 
3,  et  seq. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution. 
Certificate  of.    See  Appeals,  170. 
Law,  probable  cause  is  a  question  of.    See 
Criminal  Law,  15. 

PROBATE  COURTS. 

See  Estates  of  Deceased  Persons;  Executors 
and  Administrators. 

Wills.    See  Wills. 

Probate  jurisdiction  is  statutory.  See  Es- 
tates of  Deceased  Persons,  57. 

Distribution  of  estate  to  trustees,  effect  on 
jurisdiction  of.  See  Estates  of  Deceased 
Persons,  68. 

Contest  for  proceeds  of  policy,  probata 
court  has  no  jurisdiction.    See  Insurance,  49. 

Jurisdiction  over  accounting  by  guardian. 
See  Guardian  and  Ward,  III,  1. 
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Jurisdiction  of  probate  court  to  make  par- 
tition.   See  Partition,  II. 

Jurisdiction  to  determine  life  estate  under 
will.    See  Life  Estates,  6. 

Superior  court.  Jurisdiction  of.  In  proibate 
matters.    See  Jurisdiction,  7,  8. 

Superior  court  may  compel  executor  to  pay 
debts  when.    See  Wills,  59. 

Wills,  probate  of.    See  Wills,  VU. 
Equity  cannot  set  aside  probate  of  forged 
or  fraudulent  will,  when.    See  Wills,  YII,  3. 
Probate  homestead.    See  Homesteads,  YII. 

Appeal  in  probate  proceedings,  effect  of. 
See  Appeals,  IX,  3. 

Appellate  Jurisdiction  in  probate  matters. 
See  Appeals,  5. 

Judgment-roll  in  probate  proceedings.  See 
Judgments,  27. 

1.  Probate  proceedings  are  not  classed  by 
the  constitution  as  special  proceedings, 
though  the  administration  of  an  estate  so 
far  as  It  can  be  called  a  Judicial  remedy  is 
classed  as  a  special  proceeding  in  the  code; 
but  it  is  a  proceeding  in  rem,  which  is  not, 
in  the  technical  sense,  such  a  special  pro- 
ceeding unknown  to  the  framework  of  the 
common  law  as  will  change  the  presump- 
tions which  attach  to  the  action  of  the  su- 
perior court  as  a  court  of  general  Jurisdic- 
tion derived  from  the  constitution,  and  It 
does  not  become  pro  hac  vice  a  court  of  in- 
ferior and  limited  Jurisdiction.  (Burris  v. 
Kennedy,  108  Oak  881.) 

2.  The  probate  court  has  no  power  to  de- 
termine disputes  between  heirs  or  devisees 
and  strangers  as  tx>  the  titie  to  property. 
(Buckley  v.  Superior  Court,  102  Cal.  6.) 

3.  Under  the  constitution  of  1879,  the 
same  presumption  attaches  to  decrees  in 
probate  proceedings  upon  collateral  attack, 
as  to  Judgments  in  cases  at  common  law  or 
in  equity,  and  the  sufSciency  of  the  proceed- 
ings or  petition  will  be  tested  by  the  same 
liberal  rule  which  applies  to  the  pleadings 
in  an  ordinary  action  upon  such  attack. 
(Burris  v.  Kennedy,  108  Cal.  331.) 

PROBATIVE  FACT. 
See  Findings,  II. 

PROCEDURE. 

Generally.    See  Pleading  and  Practice. 
Rules  of.    See  Pleading  and  Practice,  I. 

PROCEEDING'S  IN  REM. 

Foreclosure  suit  is  in  nature  of.  See  Mort- 
gages, 90. 

Proceedings  in  insolvency  are.  See  Bank- 
ruptcy and  Insolvency,  8. 

Proceedings  to  determine  heirship.  See 
Estates  of  Deceased  Persons,  74. 

Decree  in  proceedings  for  formation  of  ir- 
rigation district.    See  Irrigation  Districts,  8. 

Probate  proceedings  are  not.  See  Probate 
Courts,  1. 

Decree  setting  apart  probate  homestead. 
See  Homesteads,  36. 


PROCESS. 

Due  process  of  law,  statute  Impairing.  See 
Constitutional  Law,  lU,  1. 

Summons.    See  Summons. 

Personal  service  not  necessary  in  tax 
cases.    See  Taxation,  36. 

Mandamus  can  issue  to  run  out  of  the 
county.    See  Mandamus,  2. 

Word  '"process"  does  not  apply  to  warrants 
of  commitment    See  Criminal  Law,  122. 

Citation  to  guardian  may  be  served  by 
publication.    See  Guardian  and  Ward,  9. 

Citations  on  petition  to  revoke  probate. 
See  Wills,  46,  et  seq. 

Service  of  notice  by  posting.    See  Notice,  8. 

Sheriff  has  not  the  ezclusisve  i)ower  of 
serving  process.    See  Sheriffs,  1. 

Enforcement  of,  causing  death,  justifica- 
tion.   See  Ejectment,  13. 

Return  of  execution  by  officer  other  than 
one  to  whom  directed,  effect  of.  See  E2xe- 
cutions,  3. 

Sheriff  cannot  Impeach  return.  See  Sher- 
iffs, 11. 

Sheriff's  return,  judicial  notice  of.  See 
Judicial  Notice,  6. 

Return,  aiding  by  parol.  See  Attachments, 
14. 

PRODUCTION  OF  DOOUMEa^TS. 
Notice  to  produce  check.    See  Evidence,  3. 

PROFITS. 
See  Damages,  IV. 
Evidence  as  to,  when  irrelevant.    See  Crim- 
inal Law,  189. 

PROHIBITION. 

When  not  necessary.  See  Marriage  and 
Divorce,  39. 

Second  justification  of  sureties,  prohibition 
of.    See  Appeals,  83. 

Enforcement  of  injunction,  not  prevented 
by.    See  Corporations,  183. 

Void  proceedings  against  insolvent  bank 
stayed.    See  Banks  and  Banking,  37. 

Preventing  proceedings  in  contempt  by. 
See  Contempt,  6. 

To  prevent  court  from  acting  under  judg- 
ment appealed  from.    See  Appeals,  158. 

Appeal,  prohibition  to  prevent  action  by 
lower  court  pending.    See  Appeals,  155. 

Bank  commissioners  will  be  prohibited 
from  winding  up  insolvent  bank.  See  Banks 
and  Banking,  39. 

Court  prohibiting  from  proceeding  nnder 
void  order.    See  Corporations,  192. 

Preventing  appointment  of  receiver  with- 
out notice  or  bond.    See  Receivers,  1,  et  seq. 

Partition  In  probate,  prohibition  to  prevent. 
See  Partition,  6. 

Will  not  lie  to  prevent  payment  of  receiv- 
er's compensation.    See  Receivers,  11. 

Preventing  action  by  court  after  expira- 
tion of  time.    See  Defaults,  16. 

What  not  considered  in  application  to  pro- 
hibit superior  court  from  proceeding  with 
order.    See  Appeals.  199. 

1.  The  writ  of  prohibition  lies  only  where 
there  has  been  an  excess  of  jurisdiction,  and 
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there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  Law;  and 
where  an  appeal  affords  a  complete  and  ade- 
•quate  remedy,  and  the  same  ends  may  be 
accomplished  by  it,  and  a  stay  of  proceed- 
ings thereupon,  as  by  writ  of  prohibition,  al- 
though perhaps  not  in  so  expeditious  a  man- 
ner, the  party  is  not  entitled  to  the  writ,  but 
must  resort  to  his  remedy  by  appeal,  al- 
though a  question  of  Jurisdiction  may  be 
inrolved.  (White  v.  Superior  Court,  110  CaL 
54.) 

2.  Whether  the  pUUntiff  in  an  action  of  in- 
terpleader appealing  from  an  order  vacating 
•a  judgment  of  dismissal  is  a  party  aggrieved 

Is  a  question  which  cannot  be  determined 
upon  a  petition  of  prohibition  to  prevent  the 
court  below  from  acting  in  the  case  until  the 
appeal  is  heard  and  determined;  neither  will 
this  court  inquire  until  the  appeal  Is  heard 
whether  the  court  had  or  had  not  Jurisdic- 
tion to  enter  the  order  appealed  from. 
^(Kaufman  v.  Superior  Court,  108  Cal.  446.) 

3.  A  petition  for  a  rehearing  and  not  a 
motion  for  a  new  trial,  is  the  proper  remedy 
for  one  desiring  a  rehearing  of  an  original 
petition  in  the  supreme  court  for  a  writ  of 
prohibition,  after  a  decision  has  been  ren- 
dered thereupon.  (Grangers'  Bank  of  Cali- 
fornia V.  Superior  Court,  101  Cal.  188.) 

4.  The  superior  court  has  Jurisdiction  to 
deny  a  motion  to  enter  an  interlocutory  Judg- 
ment upon  findings  that  have  been  filed,  and 
to  grant  a  motion  of  the  defendants  to  fix 
a  day  for  the  trial  of  the  cause,  and  a  writ 
of  prohibition  will  not  lie  to  restrain  the 
court  from  proceeding  in  such  trial;  but  the 
plaintiffs  have  a  complete  and  perfect  rem- 
edy by  appeal  from  the  Judgment  that  may 
be  rendered  therein.  (Broder  v.  Superior 
Court,  108  CaL  124.) 

5.  After  the  property  of  the  insolvent  has 
been  sold  by  the  assignee  there  is  no  office 
for  the  writ  of  prohibition  to  perform  In 
reference  thereto.  (Chinette  v.  Conklin,  105 
Cal.  465.) 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

Corporations,  promoters  of.     See  Corpora- 
tions, I. 

PROOF. 
See  £Mdence. 

PROPERTY. 
See  Husband  and  Wife. 

Division  of  on  divorce.  See  Marriage  and 
Divorce,  II,  4. 

Mechanic's  lien,  property  subject  to.  See 
Mechanics'  Liens,  III. 

PROSECUTION. 

Malicious.    See  Malicious  Prosecution. 
Dismissal  for  want  of.    See  Dismissal.  1, 


PROSPECTIVE  DAMAGES. 
See  Damages,  IV. 

PROTEST. 

Street  improvement,  protest  against.   See 
Streets,  VI,  4. 

Executor  may  sign.   See  Executors  and  Ad- 
ministrators, 16. 

PROXIES. 

Voting  by  proxy.    See  Corporations,  27,  45, 

46,  VII,  1. 

PROXIMATE  RESULT. 
See  Damages,  1. 

PUBLIC  ADMINISTRATORS. 
See  Executors  and  Administrators,  VII. 

PUBLICATION. 

Statements,  publication  of,  by  banks.    See 
Banks  and  Banking,  IV. 

Lists  of  nominations,  publishing  of.     See 
Elections,  II. 

Ordinances,    publication    of.      See    Ordi- 
nances, I. 

Of  notice  of  delinquent  sale,  sufficiency 
of.    See  Corporations,  91. 

Cost  of  publishing  delinquent  assessment 
list.    See  Streets,  VII,  7. 

Resolution    of   Intention,    publication    of. 
See  Streets,  VI,  2. 

Notice,  sufficiency  of  publication.   See  Cor- 
porations, 101. 

Notice  of  public  work,  service  by  publica- 
tion.   See  Public  Works,  3. 

Citation  to  guardian  may  be  served  by  put^ 
lication.    See  Guardian  and  Ward,  9. 

Time,  compensation  of.    See  Time,  1. 

Publication  for  two  weeks,  what  Is.   See 
Ordinances,  1,  2. 

Sunday,  publication  on.    See  Streets,  80. 

Presumption  of  consent  to  service  by.  See 
Ouardina  and  Ward,  10. 

Summons,  publication  of.    See  Summons, 

II. 

PUBLICATIONS. 

Libelous.    See  Libel,  I. 

PUBLIC  CORPORATIONS. 

See  Irrigation  Districts;  Municipal  Corpor- 
ations. 

Reclamation    district      See   Swamp    and 
Overflowed  Lands,  13. 

Irrigation  districts  are.  See  Irrigation  Dis- 
tricts, 2. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  IV. 
Incurring,  election  for.    See  Counties,  8,  9. 
Judgment  cannot  be  collected  out  of  reve- 
nue of  another  year.    See  San  Francisco,  17. 
One-twelfth  act.    See  San  Francisco,  21. 

PUBLIC  HEALTH. 

Ordinance  regulating  business  dangerous  to. 
See  Ordinances,  V,  1. 
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PUBLIC  INSTITUTIONS. 

Prestou  Bchool,  commitment  to.  See  Crim- 
inal Law»  125. 

Veterans*  home.    See  Veterans*  Home. 

Power  of  directors  to  expel  inmate.  See 
Blind  Asylums. 

Supervisors  of  San  Francisco  cannot  pur- 
cliase  site  for  smallpox  hospital.  See  San 
Francisco,  5. 

PUBLIC  LANDS. 

I.  Selections  of  State  Lands. 
II.  Purchase    and    Pre-emption    of;  Suita- 
bleness for  Cultivation;  Rights  of  Set- 
tlers; Curative  Acts. 

III.  Homesteads;  Settlers  on  Towns! tee. 

IV.  Patents;  Holding  Patentee  as  a  Trustee. 
V.  Contracts  Relating  to. 

Mexican  lands.    See  Mexican  Lands. 
Swamp  and  overflowed  la(ids.  See  Swamp 
and  Overflowed  I^nde. 
Survey  of   Mexican   grant.    See   Mexican 

Lands. 

Erroneous  survey  of  section  line.  See 
Boundaries,  10. 

Land  whether  part  of,  judicial  notice  not 
taken.    See  Judicial  Notice,  14. 

Water  on,  rights  in.  See  Watercourses, 
VIII,  5. 

Highway  over.    See  Highways,  II. 

Right  of  wajfc  for  railroad.    See  Railroads, 

1. 

Law  granting  right  of  way  over,  Judicial 
notice  of.    See  Judicial  Notice,  14. 

Agreed  case,  facts  do  not  show  contro- 
versy, when.  See  Pleading  and  Practice,  56, 
et  seq. 

I.  Selections  off  State  Lands. 

1.  A  selection  of  public  land  made  by  the 
state,  under  the  act  of  Congress  of  March 
3,  1853,  in  lieu  of  a  thirty-sixth  section,  until 
it  has  been  approved  by  the  secretary  of  the 
interior,  does  not  give  to  the  state  any  lepjal 
or  equitable  right  to  the  land;  and  without 
such  approval  neither  the  state  nor  its 
grantee  can  question  any  future  disposition 
which  the  United  States  may  make  of  the 
land  embraced  in  the  attempted  selection. 
(Roberts  v.  Gebhart,  104  Cal.  67.) 

2.  If  the  state,  after  notice  of  an  order  of 
the  commissioner  of  the  general  land-ofBce 
canceling  its  selection  of  lieu  land,  fails  to 
appeal  therefrom,  the  order  becomes  final, 
although  the  reason  assigned  by  the  order 
for  the  cancellation  may  not  have  been  suf- 
ficient; and  a  prior  purchaser  of  such  lands 
from  the  state  having  notice  of  the  order  of 
cancellation  in  time  to  appeal  therefrom, 
who  neglects  to  do  so,  and  allows  another  to 
make  and  perfect  a  homestead  entry  on  the 
land  without  contest,  is  barred  by  laches 
from  asserting  any  prior  right  to  the  land 
he  may  have  had.  (Roberts  v.  Gebhart,  104 
Cal.  (H.) 

3.  Where,  by  reason  of  the  loss  of  school 
sections,  selections  are  made  by  the  state 
of  other  lands  in  lieu  thereof,  the  listing  of 
such  lands  to  the  state  conveys  the  lejral 
title  as  effectually  as  a  patent,  and  the  title 


80  transferred  relates  back  to  the  date  of  the 
selection  made  and  reported  to  the  local 
land-office,  and  cuts  off  all  subsequent 
claimants  under  the  government  of  the 
United  States.  (Shenandoah  M.  &  M.  Co.  t. 
Morgan,  106  Cal.  409.) 

II.  Purchase  and  Pre-emption;  Suitable- 
ness for  Cultivation;  Rights  of  Set- 
tlers; Curative  Acts. 

Deed  by  pre-emptor  passes  after-acquired 
title.    See  Deeds,  27. 

Summons  in  action  to  annul  certificate  of 
purchase,  sufficiency  of.    See  Summons,  5. 

4.  Where  school  land  applied  for  is  not  suit- 
able for  cultivation,  the'  first  applicant  in 
point  of  time  is  entitled  to  purchase  it  from 
the  state,  without  being  an  actual  settler 
thereon;  but  if  it  is  suitable  for  cultivation* 
only  one  who  has  settled  upon  and  occu- 
pied it  is  entitled  to  purchase  it;  and 
whether  the  land  is  suitable  for  cultivation 
or  not  is  a  question  of  fact.  (Albert  v. 
Hobler,  111  Cal.  398.) 

5.  The  production  of  ordinary  agricultural 
crops  in  average  quantities,  by  the  ordinary 
processes  of  tillage,  is  not  required  in  order 
to  render  the  land  suitable  for  cultivation, 
but  it  is  sufficient  that  the  lands  are  ready 
for  occupation,  and  by  ordinary  farming 
processes  are  fit  for  agricultual  purposes. 
(Albert  v.  Hobler,  111  Cal.  398.) 

Priority  between  homesteader  and  pur- 
chaser where  selection  canceled.  See  ante, 
2. 

Right  to  hold  patentee  of  land  as  trustee. 
See  post,  IV. 

6.  Although  a  pre-emptor  cannot  transfer 
the  right  of  pre-emption  before  final  proof 
and  payment  for  the  land,  he  may.  after 
final  proof  and  payment  of  the  purchase 
price,  make  a  valid  transfer  of  all  of  his 
rights.    (Merrill  v.  Clark.  103  Cal.  367.) 

7.  After  the  pre-emptor  has  paid  the  pur- 
chase price  and  made  his  final  proof,  the 
law  demands  no  further  act  from  him,  and  it 
is  the  duty  of  the  government  to  issue  a  cer- 
tificate of  purchase  and  the  patent  based 
thereon;  and  the  fact  that  the  transfer  of 
his  rights  is  made  before  the  issuance  of  his 
certificate  of  purchase  will  not  Invalidate 
the  transfer.  (Merrill  v.  Clark,  103  Cal. 
367.) 

8.  The  owner  of  a  timber  culture  claim 
upon  the  public  lands  of  the  United  States 
has  no  devisable  Interest;  and  upon  his 
death,  before  fulfillment  of  all  the  condi- 
tions required  to  obtain  a  patent,  his  heirs 
are  permitted  to  fulfill  the  remaining  con- 
ditions, and  to  obtain  a  patent,  which  they 
take  not  by  inheritance,  but  in  equal  shares, 
as  grantees  from  the  government,  regard- 
less of  the  proportion  in  which  they  could 
have  taken  under  the  law  of  succession  of 
the  state:  and  such  title  is  not  affected  by 
a  distribution  of  the  estate  of  the  deceased 
claimant  in  accordance  with  his  will  to  the 
exclusion  of  one  of  the  heirs.  (Cooper  v. 
Wilder,  111  Cal.  191.) 
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9.  In  the  i^ivted  vokuue  of  IB  United 
States  iscatnws,  page  ao8,  eection  4,  of  ti&e 
act  of  iJongretw  of  July  2,  180<1,  Uie  word 
''or''  is  erroueouBly  substituted  for  the  word 
"on/'  and  it  is  oniy  the  improvements  of  a 
bona  fide  settler  **on  any  lands  returned  ana 
denominated  as  mineral  lands"  that  are 
protected  by  that  section.  (McLaughlin  v 
Menotti,  105  Cal.  572.) 

10.  The  false  statement  spoken  of  in  sec- 
tion 3500  of  the  Political  Code  relating  to  the 
purchase  of  school  lands,  which  provides 
that  any  false  statement  contained  in  the  af- 
fidavit of  the  applicant  as  to  the  character 
of  the  land  defeats  his  right  to  purchase 
the  land,  refers  to  a  false  statement  made 
with  reference  to  the  particular  tract  of 
land,  and  the  fact  that  an  applicant's  af- 
fidavit does  not  state  the  true  condition  of 
one  legal  subdivision  of  the  land  as  to  its 
fitness  for  cultivation,  is  no  ground  for 
denying  his  application  to  purchase  another 
subdiYislon  of  land  included  in  the  same 
application,  in  respect  to  which  the  state- 
ment is  true.  (Fairbanks  v.  Lampkin,  101 
Cal.  520.) 

11.  Upon  a  contest  between  applicants  for 
the  purchase  of  school  lands,  which  are 
suitable  for  cultivation,  where  the  plalntitt 
is  an  actual  settler  upon  the  land,  upon 
which  there  was  no  adverse  occupant  at  the 
time  of  his  application,  it  is  not  material 
whether  the  township  had  been  sectionized 
and  the  plat  filed  more  than  sixty  days 
prior  to  plaintiff's  application;  and  the  alle- 
gation of  that  fact  In  the  complaint  and 
proof  thereof  upon  the  trial  is  unnecessary, 
such  allegation  and  proof  being  required 
only  where  there  is  an  adverse  occupaujt  at 
the  time  of  the  application.  (Albert  T.  HoWer, 
111  Cal.  398.) 

12.  The  holder  of  a  mere  certificate  of 
purchase  from  the  state  for  school  land 
within  a  proposed  irrigation  district,  upon 
which  he  has  paid  only  twenty  per  cent 
of  the  purchase  money,  is  not  a  freeholder 
owning  land,  within  the  meaning  of  the 
Wright  act,  and  is  not  authorized  to  sign  a 
petition  for  the  organization  of  such  dis- 
trict. (Directors  of  Fallbrook  Irrig.  Dis- 
trict V.  Ablla,  106  Cal.  355.) 

13.  A  Judgment  foreclosing  a  certificate  of 
purchase  of  state  lands  should  not  be  set 
aside  on  motion  of  a  corporation,  to  whom 
the  lands  embraced  in  the  certificate  had 
been  transferred  prior  to  the  commence- 
ment of  the  action,  after  th^  lapse  of  twelve 
years  from  the  date  of  the  Judgment,  during 
which  time  the  conveyance  to  the  corpora- 
tion had  not  been  recorded,  nor  the  register 
of  the  state  land  office  notified  thereof, 
where  it  appears  that  five  years  previous  to 
the  motion  the  state  had  sold  part  of  the 
lands  to  a  third  party,  who  had  conveyed  the 
same  to  persons  in  actual  possession,  under 
recorded  deeds,  who  had  expended  a  larsre 
sum  upon  the  property  without  knowledge 
or  notice  of  any  claim  of  the  corporation, 
and  the  fact  Is  controverted  as  to  whether 
the  corporation  had  knowledge  or  notice  of 
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their  possession  and  improvements;  but,  -un- 
der these  circumstances,  the  corporation 
should  'be  left  to  its  remedy  by  an  equitable 
action.    (People  v.  Thomas,  101  iCaL  671.) 

14.  An  affidavit  for  the  purchase  of  school 
land,  though  substantially  defective,  filed 
prior  to  the  curative  acts  of  1870  and  1872, 
is  validated  as  against  a  second  certlfieste- 
obtained  subsequent  to  the  passage  of  those 
acts.  (People  ex  rel.  Lynch  v.  Harrison,  107 
Cal.  541.) 

15.  The  fact  that  the  title  to  the  land  ap- 
plied for  did  not  vest  in  the  state  until  a 
subsequent  listment  of  the  land  to  the  state 
is  not  an  element  entering  in  any  degree 
into  the  construction  of  the  curative  act  or 
1870,  which  validates  a  contract  of  purchase- 
with  the  state,  regardless  of  the  time  of  the 
acquisition  of  its  title.  (People  ex  rel. 
Lynch  v.  Harrison,  107  Cal.  541.) 

Settlers  on  townsites,  rights  of.  See  post, 
22. 

Curative  acts,  court  takes  Judicial  notice 
of.    See  Judicial  Notice,  13. 

III.  Homesteads;    Settlers    on   1\>wnsttes. 

16.  A  homestead  claimant  who  resided  on 
the  land  embraced  in  the  homestead  entry 
when  the  entry  was  made,  and  continued  to 
reside  thereon,  and  to  comply  in  good  faith 
with  the  United  States  homestead  law  until 
final  payment  for  the  land,  and  who  has  04)- 
tained  a  •receiver's  receipt  for  full  cash  pay- 
ment, is  entitled  to  recover  in  ejectment,  wi- 
der section  2  of  the  act  of  March  23,  1874» 
''for  the  protection  of  pre-emption  and  home- 
stead claimants,"  notwithstanding  the  de- 
fendants and  their  predecessors  were,  at  the 
date  of  plaintiff's  homestead  entry,  in  the 
adverse  possession  of  so  much  of  the  land 
covered  by  such  entry  as  is  involved  in  the 
action,  and  have  remained  in  such  adverse 
possession  more  than  five  years  prior  to 
final  payment  for  the  land.  (Wormouth  v. 
Gardner,  105  Cal.  149.) 

17.  If  the  homestead  claimant  believed, 
at  the  time  of  the  homestead  entry,  that 
his  house  was  located  upon  the  homestead 
claim,  and  not  within  the  boundaries  of  a 
Mexican  grant,  and  the  mistake  in  the  lo- 
cation of  the  house  was  corrected  by  tho 
claimant  as  soon  as  the  true  boundaries  of 
the  Mexican  grant  were  discovered,  by  the 
removal  of  his  actual  residence  to  the  land 
covered  by  his  entry,  the  original  home- 
stead entry  under  these  circumstances  is 
valid  under  the  laws  of  the  United  States^ 
and  his  right  to  the  possession  of  the  land 
embraced  therein  against  trespassers  and 
persons  having  no  superior  right  is  pro- 
tected by  the  act  of  March  23,  1874.  (Wor- 
mouth V.  Gardner,  105  Cal.  149.) 

Priority  between  homesteader  and  pur- 
chaser where  selection  canceled.  See  ante. 
2. 

18.  The  right  of  a  homestead  settler  who 
has  made  entry,  but  has  not  made  final 
proof  of  residence  and  cultivation,  or  ob- 
tained a  patent,  amounts  to  an  equitable 
Interest  In  the  land  subject  to  the  future 
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performance  of  certain  condltlouB,  and,  until 
forfeited  by  failure  to  perform  the  condi- 
tions, it  must  prevail  not  only  against  indi- 
viduals, but  against  the  government.  (Mc- 
Guire  V.  Brown,  100  Cal.  060.) 

19.  Under  the  law  of  Congress  a  home- 
stead acquired  pursuant  to  the  Kevised  Stat- 
utes is  not  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing  of  the 
patent,  and  no  lands  acquired  as  a  home- 
stead can  be  taken  in  execution  for  any 
debt  incurred  after  the  issuing  of  a  receiv- 
er's receipt  entitling  the  homestead  claim- 
ant to  a  patent  brought  before  the  issuance 
of  the  patent  (Barnard  v.  Boiler,  105  Cal. 
214.) 

20.  The  fact  that  the  patent  relates  to  the 
receiver's  receipt,  and  that  the  homestead 
claimant  had  a  perfect  equitable  title  to  the 
land,  which  he  could  convey  after  payment 
had  been  made  therefor,  does  not  affect  the 
question  of  the  liability  of  the  homestead  to 
be  taken  to  satisfy  any  debt  contracted 
prl^r  to  the  issuing  of  the  patent.  (Barnard 
V.  Boiler,  105  Cal.  214.) 

21.  Although  the  title  acquired  by  patent 
from  the  government  of  the  United  States 
by  a  homestead  claimant  is  not  subject  to 
execution  for  any  debt  contracted  prior  to 
the  issuance  of  the  patent,  so  long  as  the 
title  remains  vested  in  the  patentee,  yet, 
where  the  patentee  conveys  all  of  his  inter- 
est in  the  property,  and  subsequently  ac- 
quires title  by  deed  of  grant  from  the  trans- 
feree, he  takes  it  divested  of  its  homestead 
character  and  exemption,  which  do  not  re- 
vive upon  his  repurchase.  (De  Lany  v. 
Knapp,  111  Cal.  1^5.) 

22.  In  an  action  to  quiet  title,  where  the 
land  in  controversy  is  part  of  a  townsite, 
which  was  surveyed  and  platted  under  sec- 
tion 2387  of  the  Revised  Statutes  of  the 
United  States,  and  a  patent  was  Issued 
therefor  to  the  superior  Judge,  in  trust  for 
the  occupants,  which  trust  was  administer^ 
ed  by  the  superior  Judge  under  the  act 
of  the  legislature  of  California,  approved 
March  30,  1868,  and  the  amendments  thereof, 
a  deed  of  the  superior  judge  to  the  plaintiff, 
in  so  far  as  it  includes  land  which  had  never 
been  in  the  occupancy  of  the  plaintiff,  but 
which  is  shown  to  have  been,  at  the  time 
of  the  patent  and  prior  to  the  application 
therefor,  in  the  occupancy  of  the  defendant, 
is  not  conclusive  against  the  defendant;  and 
the  defendant  is  entitled  to  prove  his  occu- 
pancy and  his  rl^ht  thereto  as  against  the 
plaintiff.    (Biddick  v.  Kobler,  110  Cal.  191.) 

IV.  Patents;  Holding  Patentee  as  a  Trustee. 

Patents.    See  Mexican  Lands. 

Patent  right  to  become  vested,  when.  See 
Swamp  and  Overflowed  Lands.  6. 

Patent  Is  taken  subject  to  right  of  way 
over  '/)ubllc  lands.    See  Highways,  16. 

Ejectment  founded  on  patent,  when  not 
barred.    See  Statute  of  Limitations,  4. 

23.  A  patent  of  the  United  States  for  land, 
which  the  land  department  has,  under  the 
statute,  authority  to  convey,  depending  upon 


the  existence  of  particular  facts  which  i^  is 
the  duty  of  the  land  department  to  ascer- 
tain, is  conclusive  of  the  existence  of  the 
authority,  upon  collateral  attack,  and  when 
the  patent  is  issued  upon  a  pre-emption  or 
homestead  claim,  it  is  conclusive  evidence 
that  the  land  in  question  was  open  to  pre- 
emption and  homestead,  and  that  there  was 
no  townsite  thereon,  or  settlement  for  trade 
or  business,  these  being  questions  of  fact 
which  the  land  department  has  the  right 
to  determine  preliminary  to  granting  a  pat- 
ent for  the  land.  (Irvine  v.  Tarbat,  105  CaL 
237.) 

24.  The  proceedings  In  the  land  depart- 
ment are  not  admissible,  in  an  action  of 
ejectment,  for  the  purpose  of  assailing  the 
patent  upon  which  the  plaintiff  relies  for  re- 
covery.   (Irvine  v.  Tarbat,  105  CaL  237.) 

25.  Where  a  patent  regular  on  its  face  for 
land  owned  by  the  federal  or  state  govern- 
ment has  been  issued  under  a  law  providing 
for  its  disposal  upon  the  ascertainment  of 
certain  facts,  the  oflAcers  of  the  land  depart- 
ment have  Jurisdiction  to  determine  such 
facts,  and  the  issuance  of  the  patent  is, 
upon  collateral  attack,  a  conclusive  declara- 
tion, as  against  all  claiming  under  the  gov- 
ernment that  the  facts  have  been  found  in 
favor  of  the  patentee.  (Dreyfus  v.  Badger, 
108  Cal.  58.) 

26.  Where  the  plaintiff  in  ejectment  claims 
under  a  patent  from  the  state  of  land  listed 
to  it  by  the  government  of  the  United  States 
in  lieu  of  schools  land,  under  an  affidavit 
showing  that  the  land  was  not  suitable  for 
cultivation,  the  patent  is  conclusive  as  to 
the  conditions  and  characteristics  of  the  land, 
and  that  the  land  was  of  such  a  character 
as  to  not  be  suitable  for  cultivation  within 
the  meaning  of  the  law,  and  the  patent  can- 
not be  collaterally  assailed  by  the  defendant 
in  ejectment  by  proof  that  the  land  was 
suitable  for  cultivation.  (Dreyfus  v.  Badger, 
108  Cal.  58.) 

27.  The  conclusiveness  of  a  patent  as  to 
the  character  of  land  has  no  application  to 
a  case  where  the  parties  claim  under  inde- 
pendent and  hostile  sources  of  title,  but 
it  applies  to  all  those  who  claim  under  the 
same  source  of  title  under  which  the  patent 
was  issued:  and,  where  the  United  States, 
through  proper  officials^  has  listed  or  pat- 
ented lands  to  the  state,  subsequent  claim- 
ants under  the  United  States  are  concluded 
from  contesting  the  character  of  the  land 
so  listed  or  patented.  (Dreyfus  v.  Badger, 
108  Cal.  68.)    • 

28.  A  person  seeking  to  have  a  patentee 
declared  his  trustee,  in  the  absence  of  any 
contract  between  the  parties,  must  connect 
himself  with  the  paramount  source  of  title, 
and  show  that  he  has  prosecuted  his  claim 
with  diligence.  (Dreyfus  v.  Badger,  108  CaL 
58.) 

29.  Where  an  occupant  of  land  listed  to  the 
state  In  lieu  of  school  land,  who  seeks  to 
have  the  patentee  of  the  land  from  the  state 
declared  his  trustee,  was  a  qualified  nre- 
emptor  residing  on  the  land,  and  had  filed 
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in  the  local  United  States  land*>office  his  de- 
claratory statement  of  his  intention  to  pre- 
empt the  land  after  the  state  surveyor  gen- 
eral had  made  application  to  have  the  land 
listed  to  the  state  as  lieu  land,  whereupon 
his  declaratory  statement  was  canceled,  and 
the  land  listed  to  the  state,  but  he  took  no 
^^peal,  and  recognized  the  land  as  state  laud, 
and  made  application  to  purcliase  it  from 
the  state,  which  was  rejected  ito  his  knowl- 
edge on  account  of  the  prior  application  upon 
which  the  patent  was  issued,  after  which  he 
took  no  steps  to  contest  the  prior  application, 
but  slept  upon  his  rights  for  several  years, 
and  until  the  patent  was  issued,  without  be- 
ing kept  in  ignorance  by  any  fraud  of  the 
patentee,  he  is  guilty  of  such  laches  as  does 
not  give  him  any  status  under  which  to  hold 
the  patentee  as  his  trustee.  (Dreyfus  v. 
Badger,  108  Cal.  58.) 

V.  Contracts  Relating  to. 

30.  A  finding  that  the  defendant  did  not 
ofTer  to  locate  the  plaintiff  on  any  vacant, 
anoccupied  government  land,  involves  a  find- 
ing that  no  land  upon  which  defendant  lo- 
cated the  plaintiff  was  vacant.  (Hart  v. 
Camall-Hopkins  Co.,  103  Cal.   132.) 

Agreement  to  locate,  breach  of,  Jurisdiction 
of  Justice.    See  Justices  of  the  Peace,  5,  6. 

Contract  to  obtain  patent  for  benefit  of 
firm  is  void.    See  Replevin,  I. 

Contract  to  procure  land  for  firm,  replevin 
for  crops  grown  on.    See  Replevin,  I. 

PUBLIC    LIBRARIES. 

1.  Under  sectloays  213  and  214  of  the  char- 
ter of  the  city  of  LO0  Angelee  (Stats.  1889, 
p.  456)  the  city  auditor  Is  required  to  make  a 
record  of  and  number  a  demand  payable  oat 
of  the  library  fund,  upon  Its  being  again  ap- 
proved by  the  board  of  directors  of  tiie  pub- 
Uc  Mbrary  after  he  has  rejected  It;  and,  IC 
a  writ  of  mandate  issues  to  camped  him  so 
to  do,  he  is  in  no  way  aggrieved  by  the  Judg- 
ment, notwithstanding  the  payee  of  t^  de- 
mand could  have  presented  It  to  the  treas- 
urer, and  had  it  paid  without  its  being  so 
recorded  and  numbered.  (Kelso  v.  Teale, 
106  Cal.  477.) 

2.  A  demand  against  such  library  fund  for 
a  specified  amount,  appropriated  on  account 
of  the  expenses  of  a  delegate  representing 
the  library  at  the  World's  Ck>ngTe8S  of  Li- 
brarians and  at  the  American  Library  Asso- 
ciation Conferenice,  Is  for  a  single  item, 
wltihin  the  meaning  of  section  215  otC  such 
charter.    (Kelso  v.  Teaie,  106  Gal.  477.) 

3.  The  question  of  benefit  to  the  library 
aiid  its  patrons  from  such  an  exi)enditure 
is  to  be  determined  by  the  directors  in  the 
first  instance;  and,  if  there  could  t>e  any 
state  of  clrcum«rtances  under  which  the  ex- 
penditure would  be  authorized,  the  court 
will  presume  that  such  a  state  was  shown, 
and  was  considered  and  acted  upon  by  the 
directors  when  they  made  the  appropriation. 
(Kelso  V.  Teale,  106  Oal.  477.) 

PUBLIC     NUISANCES. 
See  Nuisances. 


PUBLIC  OFFIOBBS. 
See  Offices  and  Officera. 

PUBLIC     PARK. 
Lafayette  Pairk.    See  San  Francisco,  11. 

PUBLIC    POLICY. 

See  Peri>etuitles. 

Combinations  between  corpora  Mons.  See 
Corporations,  103. 

Dealings  between  officer  and  coiporation. 
See  Corporations,  162. 

Agreement  to  charge  ler^  than  legal  fees 
is  not  against.    See  Contracts,  52. 

Contract  giving  officer  extra  compensation 
is  agraiust    See  Offices  and  Officers,  13. 

Covenant  against  liabdllty  from  fire  Is  aot 
against.    See  Landlord  and  Tenant,  27. 

Contract  exempling  street  superintendent 
from  liability,  whether  agalnsl  See  Streets, 
DO,  ec  OCQ. 

statute  prohibiting  declaring  of  forfeituire 
of  life  insurance  policy.    See  Insurance,  15. 

Contract  for  divorce  and  division  of  prop- 
erty is  against.  See  Marriage  and  Blvorce, 
28. 

Conftmct  not  to  contest  will  is  not  against. 
See  Wills,  33,  et  seq. 

Contract  against,  not  relieved  against.  See 
Corporations,  122. 

PUBLIC    TRIAL. 
See  Crinninal  Law.  X,  1. 

PUBLIC    USB. 
See  Dedication,  1;     Bminent  Domain. 

PUBLIC    WORKS. 
See  Mundclpal  Corporations,  VII. 

Power  to  modify  plans.  See  San  Firan^ 
Cisco,  1. 

Oomplaint  against  board  of  education  for 
furnishing  plans.    See  Schoods,  3. 

1.  Section  25  of  the  County  €U>verimient 
Act  of  1891,  requiring  all  county  buildings  to 
be  let  by  contract,  after  notice  by  publica- 
tion for  sixty  days,  has  no  application  to  a 
contract  for  making  repairs  or  altecatons  in 
the  courthouse,  or  for  laying  walks  and  mak- 
ing improvements  upon  the  grounds  sur- 
rounding the  courthouse.  (McGowan  v. 
Ford,  107  Oal.  177.) 

2.  In  an  action  by  a  eontractor  to  compel 
payment  of  warrants  for  repairs  to  the 
courthouse  and  Improvements  of  the  court- 
house grounds,  under  a  contract  which  en- 
titled the  county  to  liquddated  damages  for 
each  day  the  building  shoifld  remain  unfin- 
ished or  Incomplete  after  a  certain  date, 
where  the  answer  does  not  aver  that  the 
repairs  of  the  building  were  not  completed 
and  delivered  within  the  time  agreed  upon, 
but  only  avers  generally  that  the  work  was 
not  completed  before  a  subsequent  date,  It 
shows  no  case  for  liquidated  damages,  since 
the  work  Included  the  improvements  upon 
the  grounds,  and  it  may  oe  assumea  mat  the 
building  was  completed  In  time.  (McGowan 
V.  Ford,  107  Cal.  177.) 
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3.  The  notioe  ot  public  wrk  and  its  mode 
of  service  by  posting  aiwi  publication,  pe- 
qiitred  by  tbe  statute  of  March  6,  1889  (Stats. 
1889,  p.  70),  are  not  riolatlye  of  any  Inherenit 
or  constitutional  right  of  the  persons  to  l>e 
affected  thereby,  and  amount  to  due  process 
of  law.  (Wulzen  v.  Board  of  Supervisors, 
101  Cal.  15.) 

4.  Section  865  of  tbe  Mundcipal  Corpora- 
tion Act  of  1883,  which  forbids  the  board  of 
trustees  of  cities  or  towns  to  create,  audit, 
allow,  or  permit  to  accrue  anydeibt  orHail^llllty 
in  excess  of  tbe  avadlaible  money  In  the  tn^as- 
ury  that  may  ba  legally  appropriated  for 
such  purpose,  has  no  application  to  a  pro- 
ceeding under  the  Municipal  ludebtolncss 
Act  of  1889,  to  provide  for  a  public  Im- 
provement requiring  an  expenditure  m  <  x- 
cess  of  the  amount  allowed  therefor  by  the 
annual  tax  levy  of  the  town;  and  the 
Vatter  act  Is  controUtng  In  the  cases  provided 
for  thereto.  (Rice  v.  Board  of  Trustees  of 
the  Town  of  Haywards,  107  Cal.  398.) 

5.  The  municipal  board  is  Justified  in  re- 
jecting or  refusing  to  consider  a  bid  put  Lu 
for  a  public  Imppovemen-t  by  a  town  official 
who  could  not  lawfully  take  the  contract 
therefor;  and  may  also  reject  any  bid  vvhich 
is  clearly  coliufidve  and  fraudulent.  (Rice  v. 
Bd.  of  Trustees  of  the  Town  of  Haywards, 
107  Cal.  398.) 

6.  It  is  not  requisite  for  the  'board  in  mak- 
ing a  record  of  its  action  in  rejecting  bids 
to  make  an  entry  of  tbeir  reasons  for  so  do- 
Inig,  and  any  statement  of  reasons  entered  in 
the  record  does  not  preclude  the  board  from 
showing  In  court  what  reasons  In  fact  caused 
their  action;  and  the  court  may  admit  evi- 
dence as  to  the  flacts  In  the  case.  (Rice  v. 
Bd.  of  Trustees  of  the  Town  of  Haywards, 
107  Cal.  398.) 

7.  The  action  of  individual  members  of  the 
municipal  board  In  directing  the  engineer  to 
Inlform  intending  bidders  that  no  bids  for  the 
work  would  be  receiTed  unacoompanded  by 
a  bid  for  the  purchase  of  the  bonds  Is  not 
sufficient  ground  for  relief  An  equity  against 
a  contract  for  a  public  Improvement,  where 
it  does  not  appear  that  any  Injury  accrued 
from  the  integularity  complalnefd  '  of,  aoid 
there  is  no  evidence  that  any  one  was  de- 
terred thereby  from  bidding  on  the  contract, 
or  that  any  x>ei^90in  would  have  bW  without 
such  condition  who  did  not  bid  with  it,  or 

■that  the  bids  put  in  wei^  amy  hlgheir  by  rea- 
son of  such  condition  than  they  would  have 
been  without  it,  or  that  there  was  any  fraud 
or  bad  faith.  (Rice  v.  Bd.  of  Trustees  of  the 
Town  of  Hayr^'ards,  107  Cal.  398.) 

PUEBLO  LANDS. 

See  Municipal  Corporations,  V;  San  Fran- 
cisco, IV. 

Judicial  notice  of  pueblo  lands.  See  Judi- 
cial Notice,  9. 

PURCHASERS. 

See  Sales;  Vendor  and  Vendee. 

Street  assessment,  sale,  right  Of  purchas- 
ers.   See  Streets,  VTT,  9. 


PURITY  OF  ELECTIONS. 

Privilege  of  witnesses,  and  duty  of  to  tes- 
tify.   See  Witnesses,  II. 

PUBPRBBTURE. 

Dam  across  non^navigable  stream  is  not 
See  Watercourses.  15. 

QUALIFICATIONS. 

Jurors,  qualiflcatioiis  of.  -See  Jury  mod 
Jurors,  III. 

Officer,  Qualifying.  See  Offices  and  Offi- 
cers, II. 

DisqualiflcatloQ  of  officer.  See  Offices  and 
Officers,  I. 

QUANTUM  MERUIT. 

Action  for  services  rendered  by  officer 
after  expiration  of  term.  See  Offices  and 
Officers,  16. 

Recovery  on  on  prevention  of  performance. 
See  Contracts.  60. 

Architect,  quantum  meruit  by  for  serviees. 
See  Architects,  1. 

Recovery  may  be  had  on  wiiere  contracc 
abandoned.    See  Building  OontntctB,  14. 

QUARTZ  CLAIMS. 
See  Mines  aind  Mining. 

QUASI  CORPORATIONS. 
See  Unincorporated  Associationa 

QUESTIONS. 

See  Witnesses. 

QUESTIONS  OF  LAW  AND  FACT. 

It  is  only  where  a  fact  is  admitted,  or  tfaer^ 
is  no  shadow  of  conflict  of  evidence  with  re- 
spect to  It,  that  the  court  Is  Justified  In  tak- 
ing the  fact  from  the  conisSderation  of  the 
Jury.    (Dean  v.  Roes,  105  Cal.  227.) 

Abandonment  Is  a  question  of  fact.  See 
Watercourses,  26. 

Age,  question  of  Is  one  of  fact.  See  Orim- 
inal  Law,  340. 

A4?ent,  powers  of.  Is  qnestion  of  fact.  See 
Agency,  3. 

BaUots,  whether  tampered  with  Is  ques- 
tion of  fact.    See  Elections.  27. 

Conflict  of  evidence,  ccHXckislons  from  aie 
to  be  drawn  by  Jury.    See  Railroa:d8,  11. 

Damages,  questicsi  of  is  for  Jury.  See  Li- 
bel, 14. 

Da<ma4;es,  exemplary,  w<hien  que0t!ion  of 
law  and  when  of  fact.    See  Libel,  16. 

Dedication  is  question  of  fact  See  Dedi- 
cation, II. 

Dlrectlntr  verdict.    See  Verdict,  1-3. 

Foreign  law,  question  as  to  is  one  of  fact. 
See  Foreign  Law,  4. 

Fraud  Is  question  of  fact.  See  Building 
Contracts,  13. 

Fraudulent  Intent  is  question  of  fact.  See 
Fraudulent  Conveyances,  24,  25. 

Health  certificate,  qaiestion  whether  sent 
is  one  of  fact.    See  Appeals,  299. 

Ice.  whether  of  character  agreed  to  he 
sold  is  question  of  fact.    See  Sales,  36. 
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ImpfioyldeDce  Is  question  of  fiaot.  See  Ez- 
ecotoFB  and  Adaninistrators,  3. 

Knowledge  of  danger  Is  question  of  fiact. 
See  Master  and  Servant,  30. 

Land  whether  firultable  for  oultdyatiion  is 
qoeBtion  of  faet.    See  Public  Lands,  4. 

Malice,  who  to  dedde  question  of.  See 
Bdalicious  Prosecution,  IV. 

Negligence,  who  to  determine.  'See  Master 
and  Serrant,  V;  Negligence,  II,  4. 

Nature  of  dealing  is  question  of  fact.  See 
Contracts,  48. 

NegMgence,  contributory,  who  to  decide 
question  of.    See  Negligence,  II,  4. 

Nonfiuit    See  Nonsuit 

Ordinance,  validity  of  is  question  for  the 
court.    See  OrdLnances,  18. 

Performanicels  a  question  of  fttcrt.  See  Con- 
tracts, 58. 

Perfonnance,  substantial,  is  question  of 
flact.    See  Building  OontractB»  13. 

Performance,  trivial  ilmperfection,  ques- 
tion of,  Is  one  of  faet.  See  Mechanics'  Liens, 
43. 

Probable  cause  is  quecrtion  of  law.  See 
Criminal  Law,  15. 

Probable  caiuse,  whether  question  of  law 
or  fact.    See  Malicious  Prosecution,  17. 

Probable  cause,  want  of,  who  to  decide 
questlVMi  of.    See  Malicious  Prosecution,  IV. 

Ppoximate  cause  is  question  of  fact.  See 
Common  Carriers,  15. 

Prudence  of  expelled  passenger  In  attempt- 
tag  to  walk  back  is  question  for  juaiy.  See 
Common  CarrierB,  13. 

Rescission  is  question  of  fact.  See  Rescis- 
sion of  Contracts,  9. 

Residence  is  question  of  fact.  See  Home- 
steads, 15. 

Statute,  provisions  of,  what  are,  is  ques- 
tion of  law.    See  Statutes,  2. 

Time,  question  of,  is  for  Jury.  See  Sales, 
14. 

Time  of  defalcation  is  question  of  fact 
See  Suretyi^lp,  5,  et  seq. 

Tools  and  Implements,  necessity  of  is  ques- 
tion of  fact    See  Exemptions. 

Usage,  question  of,  is  one  of  fact.  See 
Corporations,  161. 

User  under  claim  of  right  is  question  of 
fact.    See  Easements,  8. 

Value,  question  of  is  one  "for  Jury.  See 
Criminal  Law,  355. 

QUIETING  TITLE. 

Equitable  owner  of  swamp  land  can  main- 
tain action.  See  Swamp  and  Overflowed 
Lands,  7. 

Action  to  quiet  title  lies  against  trustee, 
when.    See  Trusts  and  Trustees,  14. 

Trustee  can  ha;ve  title  quieted  as  against 
mortgagee  or  beneficiary.  See  Trusts  and 
Trustees,  53. 

Mining  claim,  suit  to  determine  adverse 
claims  to.    See  Mines  and  Miniiig,  15. 

Allegation  of  ownership  controls  exhibit 
attached  to  complaint.  See  Pleading  and 
Practice,  18. 

Common  grantor,  alleging  title.  See 
Title. 

Amendment  of  complaint  on  reversftl  of 
judgment.    See  Pleading  and  Practice,  50. 


Judgment  quieting  title  as  bax  in  eject- 
ment.   See  Judgments,  40. 

Judgment  is  muniment  of  title.  See  Judg- 
ments, 7. 

1.  An  action  does  not  lie  in  this  state 
to  quiet  title  to  personal  proix*rty.  (Fudick- 
ar  V.  East  Riverside  Irrig.  Dist.,  109  Cal.  29.) 

2.  In  an  action  to  quiet  title  to  real  prop- 
erty, the  plaintiff  must  establish  a  legal,  as 
distinct  from  a  merely  equitable,  title.  (Fu- 
dicl^ar  V.  East  Riverside  Irrigation  Dist., 
109  Cal.  29.) 

3.  In  an  action  to  quiet  title,  the  burden 
rests  upon  the  plaintiff  to  show  title  in  him- 
self, and  if  he  fails  to  make  out  a  case  he  is 
not  entitled  to  recover.  (Heney  v.  PesoH, 
109  Oal.  53.) 

4.  Under  section  738  of  the  Code  of  Oivll 
Procedure  tlie  holder  of  an  equitable  title 
has  the  right  to  come  before  the  court  in  an 
nctiou  to  quiet  title  and  have  his  equities 
dic-lared  Muporior  to  any  and  all  opposing 
oquitles;  althougti.  as  a  general  rule,  the  xroa^ 
sessor  of  an  equitable  title  ?aii«iot  brlp;?  an 
action  to  quiet  such  title  agudnst  the  holder 
of  a  legal  title.  (Tuffree  v.  Polihemus,  108 
Cal.  670.) 

5.  Where  the  plaintiff  ^ows  a  legal  title 
in  an  action  to  quiet  title,  an  agreement  by 
the  plaintiff  to  convey  the  property  to  a 
third  party,  and  the  execution  and  placing 
in  escrow  of  a  deed  to  be  delivered  to  the 
purchaser  upon  payment  of  the  purchase 
price,  does  not  vest  title  in  the  purchaser 
bofore  final  payment,  but  the  legal  title  re- 
mains in  the  plaintiff,  and  will  sux)port  the 
action;  and  such  contract  is  not  admissible 
in  evidence  against  the  plaintiff  when  full 
payment  has  not  been  made,  and  the  deed 
remains  in  escrow.  (Heney  v.  Pesoll,  109 
Cal.  52.) 

6.  An  action  may  be  maiintained  by  the 
owner  of  property  subject  to  an  invalid 
street  assessment  to  have  it  adjudged  inval- 
id, where  there  is  nouhing  upon  the  face  of 
the  assessment  to  show  that  the  lien  is  not 
valid,  and  where,  by  reason  of  matters 
outsldt^  of  the  assessment  as  it  is  recorded, 
the  apparent  lien  may  be  shown  not  to  be  a 
valid  encumbrance;  in  such  case  theaesess^ 
ment  constitutes  a  cloud  upon  the  title, 
which  the  property  owner  is  entitled  to  have 
removed  by  a  court  of  equity,  although  the 
same  matters  may  be  asserted  as  a  defense 
to  an  action  for  the  enforcement  of  the  as- 
sessment.   (Bolton  V.  Gilleran,  105  Cal.  244.) 

7.  In  an  action  to  quiet  title,  where  the 
plaintiff's  ownership  of  the  land  in  contro- 
versy Is  established,  an  averment  in  ifhe  an- 
swer that  the  defendant  made  valuable  im- 
provements upon  the  land  while  In  posses* 
sion  thei^eof  is  immaterial,  and  a  finding 
thereupon  is  not  required.  (Eshlemau  v. 
Maltcr.  101  Cal.  233.) 

8.  In  au  action  to  quiet  title  agaiUKC  the 
executrix  and  devisee  of  a  deceased  person, 
the  plaintiff  may  Introduce  in  evidence  the 
judgment-roll  In  a  prior  action  against  the 
defendant's  testator,  quieting  his  title  to  the 
lands     in     controversy,     without     specially 
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pleading  the  judgment.    ^RiTerson  Land  A 
Irrigating  Oo.  v.  Jensen,  108  Oal.  146.) 

9.  The  effect  of  the  Judgment  In  such  prior 
action  was  to  •estop  the  defendant  r  herein, 
and  those  claiming  under  him,  from  assert- 
ing In  the  subsequent  action  a  title  adverse 
to  the  plaintiff  anterior  to  the  entry  of  that 
.ludgment.  (Riverson  Land  and  Irrli?.  Co.  v. 
Jensen,  108  OaJ.  146.) 

10.  In  an  action  to  quiet  title,  where  the 
defendant  disclaims  any  other  in/terest  in  the 
land  than  that  the  lands  were  situated  with- 
in the  boundaries  of  an  irrigation  district, 
and  that  the  same  were  sold  to  the  defendant 
on  account  of  an  assessment,  levy  of  a  tax, 
and  delinquent  sale  theireunder,  f  or  the  benefit 
and  at  the  instance  of  the  Irrigation  district, 
it  Is  error  for  the  court  to  find  that  plaintiff 
is  the  owner  in  fee,  and  that  there  is  no  ad- 
verse citalm  of  defendanft  to  be  determluied 
in  the  action,  and  that  any  rights  which  the 
defendant  may  have  acquired  through  his 
purchase  at  the  delinquent  sale  cannot  he 
determdmed  l<n  the  action;  and  such  decree  will 
be  reversed  upon  appeal  with  direr^tfons  to 
the  trial  court  to  pass  upon  the  merits  of 
the  special  defense  set  up  by  the  dtjfondant, 
aind  thereupon  to  grant  or  deny  plalntiflTs 
demand  that  his  title  be  quieted.  (Quint  v. 
McMullen,  103  Gal.  381.) 

11.  Where  the  plaintiff,  in  an  actton  to 
quiet  title,  claims  title  under  a  void  sale  by 
the  assignee  of  a  bankrupt,  and  only  proves  a 
claim  of  ownership  of  the  property,  and  a 
request,  prior  to  the  commencement  of  the 
action^  to  real  estate  agents  to  rent  the  prop- 
erty ajnd  collect  the  rents  for  hdm,  without 
showing  possession  in  the  plaintiff,  a  finding 
of  title  and  XKMsession  in  the  plaintiff  is  not 
sustained  by  the  evidence.  (Reid  v.  Ro- 
brecht,  102  Oal.  520.) 

12.  In  an  action  to  quiet  title,  where  dt  ap- 
peared that  a  street  was  laid  out  entirely 
upon  plaintlfTs  lot,  and  no  part  of  It  upon 
defendant's  lot,  and  a  narrow  strip  of  land 
between  the  northerly  boundary  of  the  street 
and  defendant's  fence  was  really  the  sub- 
ject matter  of  the  dispute:  and  the  defendant 
had  stipulated  that  no  claim  was  made  to 
any  part  of  the  plaintiff's  lot,  a  finding  that 
the  plaintiff  was  not  the  owner  of  the  land 
between  the  center  line  of  ihe  stre.it  and  de- 
fendant's lot  is  unsustained,  and  it  is  within 
the  discretion  of  the  court  to  grant  a  new 
trial,  unless  the  defendant  would  consent 
to  have  the  Judgment  modified  so  as  not  to 
Include  any  part  of  the  street  In  defendant's 
lot.    CE&tcm  V.  Jones,  107  Cal.  487.) 

18.  Iq  an  action  to  quiet  title  of  the  plain- 
tiff to  land  which  had  been  conveyed  to  the 
defendant  as  a  mortgage  security  to  pay  a 
note  which  ihad  been  barred  by  the  statute 
of  Mmitations,  although  the  plaintiff  cannot 
have  his  title  quieted  while  the  money  for 
which  the  mortgage  was  given  remains  un- 
paid, and  the  court  may  provide  by  Its  Judg- 
ment for  the  payment  of  the  amount  due, 
yet  the  defendant  cannot  have  any  affirma- 
tive remedy  for  his  outlawed  debt,  and  the 
only  proper  Judgment  would  be  that  upon 
•the  failure    of    the  plaintiff    to    pay   the 


amount  remaining  unpaid  upon  the  mort- 
gage debt,  within  a  time  specified  by  the 
court,  the  action  should  be  dismissed,  and  it 
Is  erroneous  to  adjudge  that  upon  the  failure 
of  the  plaintiff  to  pay  that  amount,  all  his 
right  aind  title  to  the  mortgaged  premises 
shall  cease  and  determine,  and  that  the  title 
of  the  defendant  thereto  shall  be  good  and 
valid,  and  that  plaintiff  shall  be  barred  from 
asserting  any  daim.  Interest,  or  title  to  the 
premises.    (Boyce  v.  Fisk,  110  Cal.  107.) 

QUI  TAM  ACTIONS. 
Are  of  criminal  nature.    See  Witnesses,  11. 

QUORUM. 
See  Schools,  2. 

QUO  WARRANTO. 

Proceedings  in  against  coaporation.  See 
OorporatLons,  II,  2. 

Accusation  for  misdemeanor  Is  not.  See 
Ofilces  and  Officers,  20. 

Incorporation  of  city  may  be  annulled  on. 
when.    See  Municipal  Corporations,  1. 

RAILROADS. 
I.  Right  of  Way  for;    Grant  of  Land  to. 
II.  Injuries  by. 

III.  Street  Railways. 

1.  Right  to   Use    Street  for  Railroad: 

Actions  by  Adjoining  Owner. 

2.  Franchise;   Sale  or  Qrant  of;  Veto 

Power  of  Mayor. 

3.  Powers    of;     Power    to    Regulate 

Charges. 

4.  Subscription  to;    Actions  on  Notes 

Given  for. 

5.  Construction  of  Road;   Actions  for 

Injuries  from. 

6.  Negligence  in  Management;    Colli- 

sions  with  Teams;    Injuries    to 
Travelers. 

Licenses  on.    See  Licenses,  III. 

Carriers,  railroads  as.  See  Common  Car- 
riers. 

Railroads  and  franchises,  assessment  of. 
See  Taxation,  IV,  3. 

Right  to  build  wharf  is  not  forfeited  by 
■delay  when.    See  Wharves,  5. 

City  cannot  enjoin  from  building  wharf. 
See  Wharves,  1. 

Lease  of  warehouse  by,  covenant  against 
loss  by  fire.  See  Landlord  and  Tenant 
26-28. 

Mortgage  by  railroad,  what  covered  by. 
See  Mortgages,  25,  et  seq. 

Trainwrecking.    See  Criminal  Law,  XI,  25. 

Receiver  of,  compensation  of.  See  Re- 
ceivers, 11. 

Charge  of  single  act  of  dishonesty  against 
commissioner,  effect  of.    See  Slander,  1. 

I.  Right  of  Way  for;  Grant  of  Land  to. 

Right  of  way  between.  See  Common  Car- 
riers, 33. 

Grant  gives  license  for  bridge  and  right 
of  way,  when.   See  Nuisances,  2. 
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Bxtenslon  of  road  through  city,  sale  of 
franchise.    See  post,  22. 

1.  The  surveyor  generars  permit  operates 
only  as  a  license  of  a  right  of  way  over  the 
public  lauds  of  the  state,  which  may  be  re- 
voked by  the  state,  for  unnecessary  delay  on 
the  part  of  the  railroad  company  in  avail- 
ing itself  of  the  privilege,  but  unless  the 
state  maizes  the  objection,  the  privilege 
cannot  be  declared  forfeited  at  the  instance 
of  any  ofther  person.  (City  of  San  Pedro  v. 
Southern  Pacific  B.  R.  Co.,  101  Cal.  333.) 

2.  The  right  of  way  of  a  railroad  is  in  .tne 
nature  of  an  easement,  and  is  required  only 
for  the  purpose  of  the  railroad,  and  when 
the  road  is  abandoned,  or  removed  from  the 
strip  of  land  over  which  the  railroad  has  a 
right  of  way,  the  land  is  discharged  of  the 
burden,  and  the  right  of  way  no  longer  ex- 
ists. (California  &  Nevada  R.  R.  Co.  v.  Me- 
cartney,  104  Cal.  616.) 

3.  The  construction  of  a  spur  track  across 
the  line  of  plaintiff's  road  without  necessary 
use  therefor,  and  for  the  purpose  of  prevent- 
ing the  plaintiff  from  having  and  using  the 
portion  of  the  right  of  way  sought  to  be  con- 
demned, cannot  give  the  defendant  any  ad- 
vantage, or  prevent  the  condemnation  for  a 
more  necessary  public  use.  (S.  P.  R.  R.  Co. 
V.  S.  Calif.  R.  Co.,  Ill  Cal.  221.) 

4.  A  portion  of  the  right  of  way  of  one 
railroad  company  constituting  part  of  a  pub- 
lic street  may  be  condemned  by  another  rail- 
road company,  where  it  appears  that  the 
condemnation  proceedings  work  no  substan- 
tial injury  to  the  defendant  and  produce 
only  such  Inconvenience  as  is  covered  by 
the  damages  awarded;  and,  if  the  portion 
of  the  right  of  way  condemned  is  not  essen- 
tial to  the  enjoyment  of  the  defendants* 
franchise  and  property  as  such,  and  does 
not  materially  curtaiV  its  rights  and  privi- 
leges, and  is  essential  to  the  construction 
and  existence  of  the  plaintiff's  railroad,  the 
condemnation  is  for  a  more  necessary  public 
use,  within  the  meaning  of  the  code,  not- 
withstanding some  interference  may  be  oc- 
casioned thereby  to  the  defendant.  (S.  P. 
R.  R.  Co.  V.  S.  Calif.  Ry.  Co.,  Ill  Cal.  221.) 

6.  Under  the  act  of  Congress  of  July  27. 
1866,  "granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from 
the  states  of  Missouri  and  Arkansas  to  the 
Pacific  coast,  by  the  southern  route,  the 
grant  to  the  railroad  company  was  a  grant 
in  praesenti,  and  operated  to  vest  In  the 
grantee  a  perfect  title  to  the  granted  lands 
when  the  map  of  the  definite  location  of  the 
road,  opposite  the  lands,  was  filed  in  the 
ofiice  of  the  commissioner  of  the  general 
land-office.  Thereafter,  such  lands  become 
subject  to  the  limitation  laws  of  the  state 
where  they  are  situated,  and  title  thereto 
may  be  acquired  by  adverse  possession,  and 
the  effect  of  an  adverse  possession  is 
not  interrupted  or  defeated  by  the  subse- 
quent Issuance  of  a  patent  therefor,  in  pur- 
suance of  such  act,  nor  by  the  pendency 
of  a  contest  In  the  land  department  In  re- 
gard to  the  title  to  the  land  between  the 


adverse  possessor  and  the  railroad  com- 
pany. (Southern  Pac.  R.  R.  Co.  v.  Whitaker, 
100  Cal.  2«8.) 

II.  Injuries  by. 

Levee  built  by,  liability  for  negligence.- 
See  Watercourses,   VI. 

Damages  for  faulty  construction  of  bridge, 
verdict  against  law.    See  Damages,  5. 

Liability  for  erection  of  bridge  which  is  a 
nuisance.    See  Nuisances,  1,  2. 

Handcar,  opinion  evidence  that  handcar 
is  too  narrow.    See  Negligence,  17. 

Liability  for  injury  to  servant  from  train 
running  into  washout.  See  Master  and  Ser- 
vant, 7,  et  seq. 

6.  Notwithstanding  the  negligence  of  a 
railroad  company  in  not  giving  any  warning 
of  the  approach  of  the  train  at  a  crossing, 
at  the  rate  of  thirty  or  thirty-five  miles  per 
hour,  yet,  where  the  negligence  of  a  person 
killed  in  driving  rapidly  across  the  track 
contributed  proximately  to  the  act  result- 
ing in  his  death,  there  can  be  no  recovery 
in  an  action  for  the  death.  (Pepper  v.  South- 
ern Pacific  Company,  105  Cal.  389.) 

7.  The  fact  that  the  view  of  the  driver 
while  approaching  the  crossing  was  ob- 
structed after  crossing  an  avenue  from 
which  the  approach  of  a  train  could  be 
seen  made  It  negligence  on  his  part  to  drive 
at  a  rate  of  speed  which  not  only  interfered 
with  his  hearing  an  approaching  train,  but 
made  it  difficult  or  Impossible  to  stop;  and 
ordinary  care  for  his  own  safety  required 
him  to  stop  In  order  that  his  hearing  should 
not  also  be  obstructed,  and  in  any  event  to 
make  his  approach  so  slowly  as  to  give  him 
complete  control  of  his  team  and  enable  him 
to  stop  instantly  if  occasion  required.  (Pep- 
per V.  S.  P.  Co.,  105  Cal.  389.) 

^8.  Neither  the  fact  that  the  train  was 
running  at  an  unusual  rate  of  speed,  nor  the 
fact  that  It  was  eight  minutes  late,  can 
affect  the  question  of  the  contributory  neg- 
ligence of  the  deceased,  or  excuse  his  rapid 
driving  across  the  track  without  proper  pre- 
cautions against  danger.  (Pepper  v.  S.  P.  Co.. 
105  Cal.  389.) 

9.  The  blowing  of  the  whistle  by  the 
engineer  when  he  saw  the  wagon  approach- 
ing the  track  behind  some  trees  at  a  rapid 
gait,  was  not  negligence;  but,  under  such 
circumstances  it  was  the  duty  of  the  en- 
gineer to  attract  the  driver's  attention  by 
blowing  the  whistle,  and  the  fact  that  the 
blowing  of  the  whistle  may  have  fright- 
ened the  horses,  and  caused  them  to  run 
more  rapidly  across  the  track,  does  not  ren- 
der the  blowing  of  the  whistle  an  act  of 
negligence.  (Pepper  v.  S.  P.  Co.,  105  Cal. 
389.) 

10.  In  an  action  against  a  railroad  com- 
pany to  recover  for  injuries  to  a  child,  whose 
foot  had  been  caught  in  an  alleged  defective- 
ly constructed  cattleguard,  and  who.  whUe 
so  caught  was  run  over  by  a  passing  train, 
the  question  whether  or  not  the  plaintiff 
was  upon  the  track  with  the  consent  of  the 
defendant  is  an  ultimate  fact  going  to  fix 
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the  measure  of  diligence  required  of  tiie  de-  public,  the  methods  of  its  accomplishment 

fendant  in  determining  the  question  of  negli-  are  subject  to  legislative  control,  and  subject 

gence;  and,  to  show  such  fact,  evidence  Is  also  to  an  action  for  damages  by  any  abut- 

admissible  that  persons  living  near  the  track  ting  owner  (whether  or  not  he  may  be  vested 

and  other  people  had  for  years  immediately  with  the  fee  to   the  center  of  the  street) 

preceding  the  accident   been   in   the   habit  whose  right  of  ingress  and  egress,  or  right 

of  passing  bacl^  and  forth  upon  that  part  to   light  and  air,   shall  be  interfered  with. 

of  the  tracls  where  the  plaintiff  was  injured.  (Montgomery    v.    Santa     Ana   Westminster 

(Hansen  v.  Southern  Pacific  Company,  105  Railway  Co.,  104  Cal.  186.) 

Cal.  379.)  17.  The  owner  in  fee  of  land  abutting  upon 

11.  Where  the  evidence  as  to  the  consent  a  public  street  in  an  incorporated  town 
of  the  railroad  to  the  use  of  its  tracls  by  cannot  maintain  an  action  of  ejectment 
pedestrians  is  conflicting  the  conclusion  to  against  a  railway  company  which  has  con- 
be  drawn  therefrom  is  for  the  Jury.  (Han-  structed  and  is  using  a  railroad  track  upon 
sen  V.  S.  P.  Co.,  105  Cal.  379.)  and  over  the  public  street,  upon  the  side  or 

12.  The  character,  material,  and  mode  of  half  thereof  adjoining  the  land  of  such  abut- 
constructlon  of  the  cattleguard,  together  ting  owner  under  and  by  virtue  of  an  ordin- 
with  the  fact  that  the  plaintiff  was  caught  ance  of  the  town  trustees  empowering  it  to 
and  held  by  Its  blades,  may  be  considered  do  so.  (Montgomery  v.  Santa  Ana  West- 
by  the  Jury  in  determining  the  question  of  minster  R&llway  Oo..  104  KM,  186.) 

its  safe  or  dangerous  character.    (Hansen  v.  ig.  In  a  proceeding  to  recover  damages  for 

S.  P.  Co.,  105  Cal.  379.)  the  erection,  maintenance,  and  operation  of 

13.  A  nonsuit  is  properly  granted  on  ac-  a  railroad  in  a  street  in  the  residence  por- 
count  of  contributory  negligence  in  an  ac-  tlon  of  a  city,  and  in  front  of  the  plaintiff's 
tion  by  an  administrator  against  a  railroad  residence,  evidence  Is  admissible  to  show  a 
company  for  the  alleged  negligent  killing  of  depreciation  of  value  of  plaintiff's  lot  for 
a  deceased  person,  where  it  appeared  from  residence  purposes.  (Abbott  v.  Southern 
the  evidence  on  the  part  of  the  plaintiff  that  Pac.  R.  R.  Co.,  109  Cal.  282.) 

the   deceased   was   employed  by   the  com-  19.  xhe  Inconvenience  and  danger  from  the 

pany  as  a  plumber,  in  fitting  and  connecting  construction  and  operation  of  a  railroad  are 

pipes  alongside  the  tracks  for  the  purpose  considerations  which  naturally  operate  upon 

of  a  signal  tower,  and,  while  engaged  in  this  the  minds  of  men  in  purchasing  land  for 

work,    started  to   walk   along   one   of   the  a  home,  and  are  proper  to  be  considered 

tracks,  and  walked  about  fifteen  feet  after  j^i  determining  the  value  of  a  lot  in  the  resl- 

a  train  came  within  the  range  of  view;  that  ^^j^^.^  portion  of  a  city  in  front  of  which 

he  did  not  turn  around  or  look  to  see  if  the  ^he  road  is  operated.    (Abbott  v.  Southern 

train  was  coming;  that  there  was  a  space  of  p^^    R    R    Co     109  Cal   282 ) 

ten  feet  by  the  side  of  the  track  over  which  Actions  for  injuries  from  construction  of 

he  could  have  walked  instead  of  walking  railroad.    See  post,  III,  5. 

upon  the  track,  and  that  he  coirtd  have  got  ^      '       \ 

out  of  the  way  by  taking  a  single  step  Into  ^  20   Where  a  witness  testified  in  chief  as 

this  space.    (Kenna  v.  The  Central  Pacific  to  the  market  value  of  the  block  of  land  on 

R   R   Co    101  Cal   26)                                     *  which  the  plaintiff  resided  before  the  rail- 

14.  Walking  upon  the  line  of  a  railroad  ^f ,^  ^'^«  constructed  in  the  street  in  front 
where  trains  are  at  any  time  liable  to  pass,  9^J;  f.^^,f^.*^^^^^^  f  *7  ^i^f  7^tJ^ 
without  looking  to  see  whether  a  train  Is  ap-  II''"*,^*?^^^ 

proachlng,  Is  negligence  per  se  which  will  the  changes  and  inconveniences  occasioned 

preclude  a  recovery  for  injuries  received,  to  the  street  by  the  cut  and  fill  thereon   the 

(Kenna  v.  Central  Pacific  R.  R.  Co.,  101  Cal.  ^^^^  ^J^^\^  t^«  witness  in  the  course  of  his 

2Q  \  examination  and  on  cross-examination  made 

III    Street  Railways.  statements  from  which  it  might  be  Inferred 

' ,.       _      .  that  the  question  of  the  value  of  the  plain- 

1.  Right  to  Use  vStreet  for  Railroad;   Ac-  miff's  land,  had  the  road  been  built  on  an- 

tions  by  Adjoining  Owner.  ^^y^^^  street,  entered  into  and  became  an 

Abutting   owner    cannot   maintain    eject-  erroneous  element  in  his  calculation  of  mar- 

ment  against.    See  Streets,  1.  ket  value,  such  erroneous  element  goes  only 

15.  Urban  servitudes  are  essential  to  the  to  the  value  of  the  testimony,  and  not  to  its 

enjoyment  of  streets  In  cities,  and  Include  admissibility,  and,  while  a  proper  subject  for 

the  authority  to  use  the  street  for  the  track  comment  before  the  Jury  and  for  instructions 

of  a  railway  company  under  license  by  the  by  the  court,  does  not  require  the  court  to 

city  authority,  without  previous  compensa-  grant  a  motion  to  strike  out  the  whole  testi- 

tlon  to  the  owner  of  the  fee,  whether  for  a  mony  of  the  witness  as  to  the  facts  which 

street  railway,  or  for  an  ordinary  railway  showed  a  reduction  in  the  market   value. 

for  the  transportation  of  freight  and  passen-  (Abbott  v.  Southern  Pac.  R.  R.  Co.,  109  Cal. 

gers.    (Montgomery  v.  Santa  Ana  Westmin-  282.) 

Rter  Railway  Co.,  104  Cal.  186.)  „„        ^,       „,          _       ^4»Tr*.'^« 

,^  ^  2.  Franchise;  Sale  or  Grant  of;  Veto  Power 

16.  The  use  of  a  public  street  in  a  city  for  ^f  Mayor, 
general  railway  purposes  Imposes  no  new  * 

burden  or  servitude  upon  the  owner  of  the  21.  The  authority  of  city  officers  to  grant 

abutting  land;    and  the  object  of  the  user  the  use  of  streets  for  railways  is  leglsla- 

belng    within   the   conceded   rights   of   the  tlve  In  its  nature,  and  Is  not  referable  for  its 
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support  to  the  power  of  making  contracts. 
('City  of  South  Pasadena  v.  Los  Angeles 
Terminal  By.  Co.,  100  Cal.  315.) 

22.  The  act  of  March  23,  1893»  requiring 
the  sale  of  railroad  franchises  in  the  streets 
of  cities  to  the  highest  bidder,  must  be  con- 
strued as  applying  only  to  cases  of  street 
railroads  where  bona  fide  competition  is  pos- 
sible; and  is  not  to  be  construed  to  require 
the  city  trustees  to  sell  to  the  highest  bidder 
4i  franchise  applied  for  by  a  steam  railroad 
•for  the  extension  of  its  track  through  the 
Btreets  of  the  city  en  route  between  its  ter- 
mini, in  which  case  there  can  be  no  bona 
fide  competition,  and  the  effect  of  competing 
bids  might  be  merely  to  prevent  the  road 
from  passing  through  the  city.  (People  ex 
xel.  S.  F.  &  S.  J.  Ry.  Co.  v.  Craycroft,  111 
Cal.  544.) 


3.  Powers  of;   Power  to  Regulate  Charges. 

Street  railways,  consolidation  of.  See 
Railroads,  VI,  1. 

Street  railway,  contract  what  within  pow- 
ers of.    See  Corporations,  113. 

26.  In  the  absence  of  8t0,tutory  or  constitu- 
tional authority,  a  city  has  no  power  to  bar- 
gain with  a  railroad  company,  nor  to  pass 
an  ordinance,  regulating  rates  of  transporta- 
tion of  a  street  railway  connecting  the  city 
with  another,  and  an  ordinance  purporting 
to  regulate  such  rates  is  not  warranted  by 
section  11  of  article  XI  of  the  state  constitu- 
tion, conferring  upon  the  city  power  to  en- 
force local  regulations  within  its  limits,  and 
ie  Invalid.  (tCity  of  South  Pasadena  v.  Loe 
Angeles  Terminal  Ry.  Co.,  109  Cal.  315.) 

4.  Subscription  for;  Actions  on  Notes  Given 

for. 


Franchises  for  sale  of  to  highest  bidder.  27.  Where  notes  were  made  to  secure  the 
.See  Franchises.  payment  of  a  subscription  in  aid  of  a  pro- 
Extension  of,  sale  to  highest  bidder.    See  Posed  street  railroad,  in  consideration  of  the 
Mandamus,'  3.  construction   thereof  on   a   specified   route 

passing  through  the  land  of  the  maker  of 

23.  An  ordinance  granting  a  right  to  con-  the  notes,  and  the  notes  were  deposited  in 

struct  and  operate  a  street  railroad  in  the  escrow  with  a  third  party,  to  be  delivered, 

streets  of   San  Francisco  is  an  ordinance  upon  performance  of  the  conditions  speci- 

granting  a  privilege,  within  the  meaning  of  fied    in    the    contract,  to  the  person  con- 


section  68  of  the  Consolidation  Act,  and  is 
aubject  to  the  mayor's  veto.  (Elsenhuth  v. 
Ackerson,  105  Cal.  87.) 


structing  the  road,  a  mere  notice  to  the  per- 
son holding  the  notes  in  escrow  that  the 
maker  had  rescinded  the  subscription  con- 

nA    cs^^4.t      Atvj    «  ^x.    /-•«  M  /M  J  <ji         tract  ou  the  ground  that  the  terms  there- 

^:  !t^**!?/^J  f  the  Civil  Code  providing    ^^  ^^  ^^^  ^^^  complied  with,  without  any 


that  authority  to  lay  railroad  tracks  through 
the  streets  and  public  highways  of  any  incor- 
porated city  or  town  may  be  obtained  for  a 
term  of  years,  not  exceeding  fifty,  from  the 
body  to  whom  is  intrusted  the  government 
of  the  city  or  town,  is  not  inconsistent  with, 
and  does  not  repeal,  any  part  of  section  68 
of  the  Consolidation  Act  of  San  Francisco, 
which  provides  the  mode  or  manner  of  the 
grant;  since  that  section  of  the  code  does 
not  require  all  municipalities  to  grant  the 
privilege  in  a  uniform  mode,  and  does  not 
prescribe  the  manner  in  which  the  grant 
ahall  be  made;  although,  to  the  full  extent  of 
authorizing  these  government  bodies  to 
grant  street  railroad  f ranch iises,  section  497 
of  the  Civil  Code  is  a  general  law,  and  by  im- 
plication repeals  all  prior  laws  Inconsistent 
therewith.  (Elsenhuth  v.  Ackerson,  105  C9.I. 
87.) 

25.  Section  470  of  the  Civil  Code,  referring 
to  the  powers  of  railroad  corporations  gen- 
erally, and  providing  that  no  railroad  cor- 
poration must  use  any  street,  alley,  or  high- 
way within  an  incorporated  city  or  town  un- 
less the  right  to  use  the  same  is  granted  by 


notice  of  such  rescission  or  of  his  intention 
to  rescind  to  the  person  agreeing  to  con- 
struct the  railroad,  cannot  operate  as  a  res- 
cission thereof.  (Witmer  Brothers  Com- 
pany V.  Weid,  108  Cal.  509.) 

28.  Where  the  conditions  of  the  subscrip- 
tion in  aid  of  the  street  railroad  were  that 
one-half  thereof,  represented  by  two 
months'  notes,  was  to  be  paid  when  the 
grading  was  done  and  the  iron  was  on 
the  ground,  and  the  balance,  represented 
by  four  months'  notes,  was  to  be  paid  on 
the  completion  of  the  road  on  the  first  day 
of  its  operation,  and  the  conditions  upon 
which  the  notes  were  placed  in  escrow  were 
similar,  all  conditions  precedent,  not  ex- 
pressly enumerated,  are  excluded,  and  an 
agreement  in  the  contract  that  the  road 
should  be  extended  to  a  specified  point 
"within  four  months,  weather  permitting." 
not  being  made  a  condition  precedent,  nor 
not  being  expressly  made  a  condition  prece- 
dent nor  declared  to  be  of  the  essence  of 
the  contract,  is  net  to  be  construed  as 
making  the  time  therein  specified  of  the 
essence  of  the  comtraet.    (Witmer  BrotherB 


a  two-thirds  vote  of  the  town  or  city  author-  .  Co.  v.  Weid,  108  CaJ.  569.) 


ity,  does  not  prescribe  or  regulate  the  man- 
ner in  which  municipal  corporations  shall 
legislate  on  that  subject,  and  detract  noth- 
ing from  the  veto  power  of  the  mayor  of  the 
city  and  county  of  San  Francisco,  which 
power  does  not  depend  upon  the  number  of 
votes  by  which  an  ordinance  or  resolution 
passes  the  board  of  supervisors.  (Elsen- 
huth V.  Ackerson,  105  Cal.  87.) 


29.  An  agent  having  a  power  of  attorney 
sufficient  to  authorize  him  to  order  the  notes 
to  be  delivered  may  waive  any  condition  as 
to  the  construction  of  the  road  within  the 
time  mentioned  in  the  contract,  by  a  writ- 
ten order  that  the  notes  in  escrow  should 
be  delivered  to  the  constructor  of  the  rail- 
road at  the  time  of  its  completion,  where 
there  is  no  averment  or  proof  of  mistake 
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of  the  agent  or  principal,  or  of  any  fraud  in 
the  transaction.  (Witmer  Brothers  Co.  v. 
Weid,  108  Cal.  560.) 

30.  When  the  notes  were  delivered  upon 
the  completion  of  the  road,  and  the  time  of 
its  completion  was  not  made  of  the  essence 
of  the  contract,  the  delivery  of  the  notes 
precludes  any  plea  of  failure  or  partial  fail- 
ure of  the  consideration  expressed  in  the 
contract  In  reference  to  advantages  to  be 
derived  from  the  extension  and  operation  of 
the  road;  and,  in  the  absence  of  fraud  or 
mistake,  the  delivery  of  the  notes  upon  the 
completion  of  the  road  is  a  conclusive  set- 
tlement of  all  obligations  of  both  parties 
arising  from  the  subscription  contract,  and 
a  delay  of  three  and  a  half  months  In  com- 
pleting the  road  at  the  time  of  the  Settle- 
ment must  be  considered  as  of  no  injurious 
consequence,  or  as  excusable.  (Witmer 
Brothers  Co.  v.  Weid,  108  Cal.  569.) 

31.  An  answer  in  an  Miction  upon  the 
notes,  averring  that  there  was  a  decline  in 
the  market  value  of  the  land  between  the 
written  date  of  the  contract  and  the  com- 
pletion of  the  road,  but  not  averring  that 
such  decline  occurred  during  the  period 
within  which  the  road  was  to  be  construct* 
ed  by  the  terms  of  the  contract,  nor  that 
the  delay  in  constructing  the  road  caused 
any  decline  In  the  market  price  of  the  land, 
nor  that  the  defendant  would  have  sold  his 
land  at  any  price  even  if  the  road  had  been 
completed  within  the  contract  period,  is 
insufficient  to  sustain  any  recoupment  of 
damages  on  account  of  delay,  and  the  court 
may  properly  exclude  proof  of  its  aver- 
ments. (Witmer  Brothers  Co.  v.  Weid,  108 
Cal.  569.) 

5.  Construction  of  Road;    Actions    for   In- 
juries from. 

Delay  in  construction  as  defense  to  note 
given  for  subscription.    See  ante,  III,  4. 

32.  An  electric  railroad  company  is  liable 
for  injury  to  travelers  caused  by  leaving 
unguarded  in  the  public  streets  postholes 
dug  therein  for  the  support  of  poles  for  its 
railroad,  and  the  fact  that  the  holes  were 
dug  by  contractors  who  had  contracted  for 
the  digging  of  them,  will  not  relieve  the 
railroad  company  from  liability  for  negli- 
gence, where  the  contract  provided  that 
they  were  to  be  dug  under  the  supervision 
of  the  superintendent  of  the  railroad  com- 
pany, and  subject  to  his  approval  and  ac- 
ceptance, and  did  not  require  the  contract- 
ors to  guard  the  holes  for  the  protection  of 
travelers.  (Donovan  v.  Oakland  and  Berk- 
eley Rapid  Transit  Co.,  102  Cal.  245.) 

33.  Where  the  negligence  which  caused 
the  injury  was  that  of  failing  to  guard  a 
posthole  after  it  was  finished  by  the  con- 
tractors, such  negligence  must  be  imputed 
to  the  railroad  company.  (Donovan  v.  Oak- 
land and  Berkeley  Rapid  Transit  Co.,  102 
Cal.  245.) 

34.  If  the  digging  of  postholes  for  the 
use  of  an  electric  railroad  is  expressly  or 
impliedly  authorized  by  its  franchise,  it  is 


not  necessarily  a  nuisance,  and  can  only^ 
become  such  by  improper  use,  or  by  being 
negligently  left  in  a  condition  dangerous 
to  travelers.  (Donovan  v.  Oakland  and 
Berkeley  Rapid  Transit  Co.,  102  Cal.  245.) 

35.  In  an  action  to  recover  damages  for 
personal  injuries  arising  from  falling  over 
a  rail  left  by  a  street  railroad  company 
upon  the  sidewalk,  which  the  railroad  com- 
pany was  expecting  to  use  in  the  construc- 
tion of  switches,  where  it  appears  that  the 
plaintiff  not  only  knew  the  rail  was 
there,  but  had  seen  others  fall  over  It,  and 
the  fall  of  the  plaintiff  was  caused  by  going 
upon  the  street  for  mere  curiosity.  In  for- 
getfulness  of  the  presence  of  the  rail,  the 
plaintiff  is  chargeable  with  contributory 
negligence,  as  matter  of  law,  barring  her 
recovery  for  the  injury.  (Davis  v.  Cal. 
Street  Cable  R.  R.  Co..  105  Cal.  131.) 

86.  The  fact  that  an  ordinance  of  the  city 
required  the  defendant  to  keep  a  lighted 
lantern  at  the  rail,  and  that  such  ordinance 
was  not  observed,  did  not  absolve  the  plain- 
tiff from  the  obligation  to  use  reasonable 
care  if  the  plaintiff  knew  of  the  existence 
of  the  rail,  and  if  the  purpose  of  the  re- 
quirement of  a  lighted  lantern  to  enable 
persons  using  the  sidewalk  to  see  the  rail 
was  served  by  the  gaslight.  (Davis  v.  Cal. 
Street  Cable  R.  R.  Co.,  105  Cal.  131.) 

37.  An  owner  of  land  abutting  upon  ft 
street  is  entitled  to  compensation  for  any 
injury  to  his  property  which  he  sustains 
over  and  above  that  sustained  in  common 
with  other  abutting  owners  or  the  public  in 
general^  resulting  from  a  change  in 
grade  of  the  street;  and  the  fact  that  the 
change  in  the  grade  is  merely  from  the 
change  of  the  natural  grade  to  the  ofllcial 
grade  is  immaterial.  (Eachus  v.  Los  An- 
geles Consolidated  Electric  Railway  Com- 
pany, 103  Cal.  614.) 

38.  The  right  of  the  owner  of  a  city  lot 
to  the  use  of  the  street  adjacent  thereto  is 
property  which  cannot  be  taken  from  him 
for  public  use  without  compensation;  and 
any  act  by  which  this  right  is  impaired  is 
to  that  extent  a  damage  to  his  property 
within  the  meaning  of  section  14  of  article 
I  of  the  constitution,  for  which  he  is  en- 
titled to  compensation.  (Eachus  v.  Los  An- 
geles Consolidated  Electric  Railway  Co., 
103  Cal.  614.) 

39.  For  the  purpose  of  determining  the 
damage  resulting  to  the  owner  of  a  lot  abut- 
ting upon  a  public  street,  by  reason  of  the 
destruction  or  impairment  of  the  easement 
of  the  abutting  owner,  in  the  street  fronting 
upon  his  lot,  it  is  immaterial  whether  he 
has  the  fee  in  the  street  or  only  an  ease- 
ment for  its  use.  In  either  case  it  is  prop- 
erty, for  an  injury  to  which  he  is  entitled  to 
relief.  (Eachus  v.  Los  Angeles  Consolidat- 
ed Electric  Railway  Co.,  103  Cal.  614.) 

40.  In  determining  the  question  as  to 
whether  the  grading  of  a  street  in  front 
of  a  lot  will  increase  or  diminish  the  value 
of  the   lot,   the  relative   condition   of   the 
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street  and  lot  before  and  after  the  grading 
should  be  considered,  as  well  as  all  the 
uses  for  which  it  is  adapted  and  to  which  it 
may  be  applied.  Its  diminution  in  value  for 
some  particular  use  does  not  necessarily 
show  a  damage  to  the  property,  but  it  is 
only  when  its  market  value  is  diminished  by 
the  public  use  that  it  can  be  said  to  have 
sustained  such  damage  as  will  entitle  its 
owner  to  receive  compensation.  (Eachus  v. 
Los  Angeles  Consolidated  Electric  Railway 
Co.,  103  Cal.  614.) 

41.  Where  a  street  is  changed  from  its 
natural  to  its  official  grade,  damage  sus- 
tained by  an  abutting  owner  is  caused  by 
the  actual  grading  of  the  street,  and  not 
by  the  ordinance  fixing  the  grade,  and  evi- 
dence, in  an  action  by  him  for  damages, 
as  to  the  damage  caused  by  the  adoption 
of  ordinance  is  properly  rejected  by  the 
court.  (Eachus  v.  Los  Angeles  Consolidated 
Electric  Railway  Co.,  103  Cal.  614.) 

42.  The  use  to  which  a  street  might  be 
put  after  a  change  of  grade  does  not  affect 
the  damage  caused  to  an  abutting  lot  by 
the  change  of  grade;  and  the  fact  that  it 
might  receive  a  benefit  from  the  construc- 
tion or  operation  of  a  railroad  thereon  is 
immaterial  upon  the  question  of  damages. 
(Eachus  V.  Los  Angeles  Consolidated  Elec- 
tric Railway  Co.,  103  Cal.  614.) 

43.  The  damages  to  a  lot  abutting  upon  a 
street,  by  reason  of  the  change  of  grade, 
are  complete  when  the  grade  is  changed, 
and  do  not  depend  upon  the  subsequent  use 
of  the  lot  (Eachus  v.  Los  Angeles  Consoli- 
dated Electric  Railway  Co.,  103  Cal.  614.) 

44.  Upon  the  issue  as  to  the  extent  to 
which  the  property  was  damaged  by  the 
grading,  evidence  of  witnesses  that  the  ef- 
fect of  the  grading  was  to  depreciate  the 
value  of  the  property,  and  as  to  the  amount 
it  depreciated  it,  is  competent,  in  the  ab- 
sence of  a  special  objection.  (Eachus  v.  Los 
Angeles  Consolidated  Electric  Railway  Co., 
103  Cal.  614.) 

6.  Negligence    in    Management;    Collisions 
with  Teams;  Injuries  to  Travelers. 

45.  Where  the  driver  of  a  horsecar,  after 
detaching  the  horses  from  the  car  at  the 
company's  stables,  for  the  purpose  of  ob- 
taining a  fresh  team,  swung  them  into  the 
crowded,  busy  street,  so  as  to  collide  with 
a  wagon  and  team  traveling  in  the  same 
direction  as  the  car,  and  which  was  already 
abreast  of  him  when  he  swung  the  horses, 
his  act  in  so  swinging  the  horses,  without 
either  looking  or  listening  for  any  approach- 
ing team,  tends  to  prove  negligence;  and 
where,  as  the  result  of  the  collision,  the 
horses  ran  away,  and  injured  the  plaintiff, 
a  verdict  against  the  horsecar  company  for 
damages  for  the  resulting  injury  will  be 
sustained  upon  appeal.  (Sutter  v.  Omnibus 
Cable  Company,  107  Cal.  369.) 

46.  It  is  not  negligence  as  matter  of  law 
for  the  driver  of  a  heavy  wagon  to  attempt 
to  descend  a  hill  after  the  breaking  of  the 
lock  chain  near  the  top  of  the  hill,  by  zig- 


zagging In  and  out  within  the  narrow  space 
between  the  sidewalk  and  a  streetcar 
track;  and  if  a  collision  occurs  between  the 
wagon  and  the  dummy  of  the  streetcar, 
whereby  the  driver  of  the  wagon  is  injured 
while  walking  beside  the  wagon,  it  is  a 
question  of  fact  for  the  Jury  to  determine 
whether  the  driver,  as  an  ordinarily  careful 
and  prudent  man,  was  Justified  in  attempt- 
ing to  make  the  descent  under  the  circum- 
stances. (Cross  V.  California  Street  Cable 
Railway  Co.,  102  Cal.  313.) 

47.  It  is  not  negligence  in  law  for  a  party 
injured  by  collision  between  a  wagon  and 
streetcar  to  be  upon  the  streetcar  track 
at  the  moment  of  the  accident,  where  it  ap- 
pears that  he  could  see  the  track  for  a 
distance  of  a  hundred  feet  and  saw  no 
car,  although,  owing  to  a  steep  grade  and 
a  wet  track,  the  car  could  not  be  stopped 
within  a  distance  of  a  hundred  feet,  after 
ah  alarm;  but  under  such  circumstances 
the  question  of  contributory  negligence  is 
one  of  fact  to  be  submitted  to  the  Jury. 
(Cross  V.  California  Street  Cable  Railway 
Co.,  102  Cal.  313.) 

48.  Where  the  driver  of  the  wagon  as  a 
reasonable  man  may*  have  thought  that  he 
would  be  able  to  leave  the  track  before  the 
car  would  be  actually  upon  him,  his  failure 
to  look  up  the  hill  to  see  whether  or  not 
a  car  was  coming  at  a  distance  of  more  than 
a  hundred  feet,  cannot  be  said  to  have  ne- 
cessarily contributed  to  the  accident. 
(Cross  V.  California  Street  Cable  Railway 
Co.,  102  Cal.  818.) 

49.  In  an  action  to  recover  damages  for 
personal  injuries  received  by  plaintiff  from 
collision  with  a  moving  cable-car,  the  act 
of  the  plaintiff  in  stepping  backward  upon 
the  track  in  front  of  the  moving  car.  with- 
out noticing  an  approaching  car  upon  the 
track  some  ten  feet  distant,  and  in  plain 
view,  is  contributory  negligence,  as  matter 
of  law,  proximately  contributing  to  the  in- 
Jury;  and  a  nonsuit  is  properly  granted 
upon  that  ground.  (Bailey  v.  Market  Street 
Cable  Railway  Company,  110  Cal.  320.) 

50.  One  who  crosses  a  railroad  track  is 
required  to  be  on  his  guard,  and,  as  the  law 
now  stands,  the  standard  is  fixed  that  one 
must  look  up  and  down  the  track,  and  any- 
thing short  of  that  is  negligence.  (Bailey 
V.  Market  St.  C.  Ry.  Co.,  110  Cal.  320.) 

51.  A  streetcar  has,  from  necessity,  a 
right  of  way  over  that  portion  of  the  street 
upon  which  alone  it  can  travel,  paramount 
to  that  of  persons  and  ordinary  vehicles, 
though  this  superior  right  is  not  exclusive, 
and  does  not  prevent  others  from  driving 
or  passing  across  or  along  its  tracks  at  any 
place  or  time,  when  by  so  doing  it  will  not 
materially  interfere  with  the  progress  of 
the  cars.  (Bailey  v.  Market  St.  C.  Ry.  Co., 
110  CaL  320.) 

52.  It  is  the  duty  of  the  citizen,  whether 
on  foot  or  in  vehicles,  to  give  unobstructed 
passage  to  the  cars,  which  cannot  turn  out 
or  leave  the  track,  and  which  are  operated' 
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by  companies  chartered,  presumably,  for 
the  convenience  of  the  public.  (Bailey  v. 
Market  St.  C.  Ry.  Co.,  110  Cal.  320.) 

53.  A  street  railway  company  has  no  ex- 
clusive use  of  any  portion  of  the  highway, 
its  right  being  to  a  use  in  common  with  the 
public,  and  peculiar  only  so  far  as  its  in- 
ability to  move  from  its  track  makes  it  so; 
and  travelers  upon  the  highway  going  in 
the  same  direction  in  advance  of  a  street- 
car have  a  right  to  presume  that  the  street 
railway  company  will  use  its  franchise  in 
view  of  the  rights  of  others  to  avoid  a 
•collision.  (Mahoney  v.  San  Francisco  and 
San  Mateo  Ry.  Co.,  110  Cal.  471.) 

54.  It  is  not  negligence  per  se  to  travel 
along  or  near  the  track  in  the  same  direction 
In  which  an  electric  car  is  going;  but  it  is 
the  duty  of  the  electric  railway  to  maintain 
&  sufficient  light  at  night  upon  the  car  to 
see  an  obstruction  in  time  to  stop  the  car, 
or  to  move  with  less  velocity,  so  as  to  avoid 
a  collision  with  a  traveler  driving  upon  or 
near  the  track  in  advance  of  the  car.  (Ma- 
honey V.  San  Francisco  and  San  Mateo 
Ry.  Co.,  110  Cal.  471.) 

RAPE. 
See  Criminal  Law,  XI,  21. 

RATES. 

See  Railroads,  III,  3. 

Water  rates.    See  Water  Companies. 

RATIFICATION. 

Agents'  acts,  ratification  of.  See  Agency. 
IV. 

Is  equivalent  to  previous  authority.  See 
Corporations,   141. 

Husband's  contract,  ratification  of.  See 
Husband  and  Wife,  III. 

Void  acts,  ratification  of.  See  Corpora- 
tions, 140. 

Void  resolution,  ratification  of.  See  Cor- 
porations,  158. 

Fraud  on  stockholders,  directors  cannot 
ratify.    See   Corporations,   4. 

Unauthorized  acts,  ratification  of.  See 
Corporations,  142,  et  seq. 

Selection  by  cotenants,  ratification  of. 
See  Partition,  2. 

Judgment  against  infant,  when  ratified. 
See  Infancy,  5. 

Conveyance  by  cotenant,  ratification  of. 
See  Partition,  3,  et  seq. 

Provable  without  special  allegation,  when. 
See  Corporations,  141. 

REAL  ESTATE. 
See  Vendor  and  Vendee. 

Easements.    See  Easements. 

Exchange.    See  Exchange. 

Ejectment.    See  Ejectment. 

Fixtures.    See  Fixtures. 

Title  to,  cases  involving.  See  Justices 
of  the  Peace,  5,  6. 

Mining  claim  is  real  estate.  See  Mines 
and  Mining,  11. 

Equitable  conversion.  See  Equitable 
Conversion. 


Public  lands.    See  Public  Lands. 
Lands  in  San  Francisco.    See  San  Fran- 
cisco. 

Mortgage  covering  realty    and    personal- 
ty.   See  Mortgages,  II. 
Partnership  to  deal  in.    See  Partnership, 

Situation  of  lands   is  matter  of  Judicial 
notice.    See  Judicial  Notice,  8. 

REAL  EJSTATE  AGENTS. 
See  Agency;  Brokers. 

Liability    for  deposit.    See     Vendor    and 
Vendee,  19. 

Misrepresentations  as  to  value.    See  Ven- 
dor and  Vendee,  5. 

REAL  PROPERTY. 
See     Cotenancy;    Landlord     and     Tenant; 
Swamp  and  Overflowed  Lands. 
Deeds.    See  Deeds. 

Vendor     and    Vendee.    See    Vendor    and 
Vendee. 

REASONABLE   DOUBT. 
See  Criminal  Law,  X,  3,  b. 

Doctrine  of  does  not  apply  to  questions 
of  insanity.    See  Insanity,  3. 

REIASONABLENBSS. 

Reservation  of  right  to  pay  only  reasonable 
amount.    See  Master  and  Servant,  38. 

REASONABLE  TIME. 
What  is.    See  Streets,  28. 

REBUTTAL. 
See  Evidence,  VII,  1. 

RECALLING. 
Execution,    recalling.    See    Executions,    IL 

RECEIPTS. 

Warehouse  receipt  passes  by  Indorsement. 
See  Warehousemen. 

RE>CBIVBRS. 

Appointment  of  in  divorce  suit,  object  of. 
See  Marriage  and  Divorce,  II,  5. 

Insolvency,  receivers  In.    See  Bankruptcy 
and  Insolvency,  VII. 

In  quo  warranto  proceedings  against  cor- 
porations.   See  Corporations,  II,  2. 

Power  to  appoint  on  dissolution  of  cor- 
poration.   See  Corporations,  188,  et  seq. 

Appointment  of  to    preserve    mortgaged 
property.    See  Mortgages.  166. 

Power  to    appoint    pending    appeal.    See 
Appeals,  154.  155. 

.  No  estoppel  to  contest  appointment  from 
appearance  in  action  when.  See  Corpora- 
tions, 21,  et  seq. 

Aflldavit  for  attachment  by,  sufficiency  of. 
See  Attachments,  II. 

May  attack  fraudulent  conveyance.    See 
Fraudulent  Conveyances,  12. 
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Property  in  hands  is  in  custodia  legis. 
Bee  Bankruptcy  and  Insolvency,  27. 

Order  after  Judgment  directing  Hale  by  is 
appealable.    See  Certiorari,  t5. 

1.  An  order  appointing  a  receiver  of  tne 
property  of  a  corporation,  made  without 
any  notice,  and  without  any  bond  from  the 
plaintiff  on  the  appointment  of  the  receiver. 
Is  without  JurlBdiction,  and  the  enforce- 
ment of  the  order  by  proceedings  for  con- 
tempt, for  refusing  to  deliver  property  to 
the  receiver,  will  be  prevented  by  writ  of 
prohibition.  (Fischer  v.  Superior  Court,  JIO 
Cal.  129.) 

2.  In  the  absence  of  statutoiy  authority, 
a  receiver  cannot  be  appointed  during  the 
I>endency  of  an  action  to  displace  the  man- 
agement of  the  corporation  by  its  directors; 
and  there  is  no  statutory  authority  under 
section  564  of  the  Code  of  Civil  Procedure, 
or  any  other  provision  of  the  code,  or  any 
legislative  enactment,  to  seise  the  property 
of  the  corporation  out  of  the  hands  of  the 
constituted  management,  and  place  it  in 
the  hands  of  a  receiver  during  the  pen- 
dency of  an  action,  and  prohit)itlon  Is  the 
proper  remedy  to  prevent  the  attempted  ex- 
ercise of  such  receivership.  (Fischer  v. 
Superior  Court,  110  Cal.  129.) 

3.  Where  the  complaint  upon  which  the 
receiver  was  appointed  shows  the  organiza- 
tion of  a  corporation,  and  a  conveyance  to 
it  of  all  the  mining  property  owned  by  the 
partnership,  and  the  Issuance  of  shares  to 
the  corporation  through  the  several  part- 
ners, and  that  the  corporation  has  carried 
on  the  business  of  operating  the  mines,  and 
has  the  legal  title  thereto,  and  right  to  pos- 
session thereof,  an  averment  that  the  cor- 
poration is  a  mere  medium  of  the  partner- 
ship, and  not  an  independent  corporation, 
and  that  the  fraud  was  committed  by  one 
of  the  members  of  the  partnership  upon 
another  in  the  distribution  of  the  shares 
of  the  corporation,  does  not  change  the 
rule  that  the  court  has  no  power  to  take 
the  control  of  the  property  and  business  of 
the  corporation  out  of  the  corporate  man- 
agement and  give  it  to  a  receiver;  nor  is 
any  new  power  given  the  court  by  the  aver- 
ments of  the  complaint.  (Fischer  v.  Super- 
ior  Court,  110  Cal.   129.) 

4.  A  receiver  will  not  be  appointed  to 
take  property  out  of  the  possession  of  a 
defendant  without  trial,  without  previous 
notice  to  the  defendant,  save  in  case  of  ir- 
reparable pending  Injury,  and  In  no  case 
where  a  temporary  injunction  would  be 
sufficient.  (Fischer  v.  Superior  Court,  110 
Cal.  129.) 

CT.  A  court  has  no  power  to  appoint  a  re- 
ceiver where  a  receiver  has  already  been 
appointed  by  another  court,  with  equal  Jur- 
isdiction, and  was  in  possession  at  the  time 
of  the  appointment.  (Fischer  v.  Superior 
Court,  110  Cal.  129.) 

6.  The  appointment  of  a  receiver  to  take 
the  property  and  business  out  of  the  hands 
of  a   person   In    possession,   and   claiming 


ownership  thereof,  without  requiring  a 
bond  from  the  plaintiff,  is,  in  most  eases,  a 
gross  abuse  of  discretion.  (Fischer  v. 
Superior  Court,  110  Cal.  129.) 

7.  The  appointment  of  a  receiver  of  the 
separate  real  estate  of  th^  husband  in  an 
action  for  a  divorce,  in  order  to  enforce  a 
decree  for  alimony  'awarded  to  the  wife, 
does  not  prevent  the  enforcement  of  a  Judg- 
ment lien  upon  such  real  estate  by  a  judg- 
ment creditor  of  the  husband,  whether 
Buch  lien  be  prior  or  subsequent  to  the  lien 
of  the  decree  for  alimony,  and  it  is  not  nec- 
essary that  there  should  be  an  applica- 
tion by  such  judgment  creditor  to  the  court 
appointing  the  receiver  before  proceeding 
to  sell  such  real  estate  under  execution. 
(Petaluma  Sav.  Bank  v.  Superior  Court,  111 
Cal.  488.) 

8.  The  receiver  takes  the  husband's  prop- 
erty in  any  case,  subject  to  all  prior  liens 
and  encumbrances,  and  the  right  to  enforce 
such  liens  cannot  be  made  to  depend  upon 
the  mere  volition  of  the  court  or  judge 
making  the  appoinment;  but  the  -holders  of 
such  liens  who  are  not  parties  to  the  di- 
vorce suit,  or  subject  to  the  jurisdiction  of 
the  court  in  which  it  is  pending,  have  the 
right  to  take  such  proceedings  as  the  law 
exacts  for  preserving  or  enforcing  their 
liens  according  to  their  priority.  (Petaluma 
Sav.  Bank  v.  Superior  Court,  111  Cal.  488.) 

9.  In  an  action  against  the  receiver  for  a 
wrongful  taking  and  conversion  of  personal 
property  replevied  by  him,  the  receiver  is 
entitled  to  put  in  evidence  all  the  proceed- 
ings in  connection  with  his  appointment 
as  receiver,  and  that  in  taking  and  dispos- 
ing of  the  goods  he  was  acting  under  the 
direction  of  the  court.  (Tapscott  v.  Lyon, 
108  Cal.  297.) 

10.  Although  plaintiff  may  prove  title 
In  an  action  of  trover  against  the  receiver, 
the  receiver  cannot  be  held  in  such  action 
as  a  tort  feasor  for  any  act  within  the  scope 
of  his  duty  as  receiver,  and  done  under  the 
express  order  of  the  court.  (Tapscott  v. 
Lyon,  103  Cal.  297.) 

11.  An  order  fixing  the  compensation  of  a 
receiver  of  a  street  railway  company,  whose 
appointment  was  in  excess  of  the  jurisdiction 
of  the  court,  can  of  itself  injure  no  one; 
but  if,  in  addition  to  the  order  fixing  the 
amount,  the  court  should  order  It  paid  out 
of  the  fund  in  the  receiver's  hands,  such  or- 
der will  be  a  final  judgment  and  appealable 
by  any  party  interested  in  the  fund,  or  if 
not  appealable  by  reason  of  its  amount  be- 
ing insufllcient  to  confer  appellate  jurisdic- 
tion, may  be  reviewed  either  upon  certio- 
rari or  upon  appeal  from  an  order  settling 
the  receiver's  account,  and  there  being  a 
remedy  by  appeal  or  certiorari,  a  writ  of 
prohibition  will  not  lie  to  arrest  the  pro- 
ceedings in  the  superior  court.  (Grant  v. 
Superior  Court,  106  Cal.  324.) 

RECEIVING  STOLEN  GOODS. 
See  Criminal  Law,  XI,  22. 
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Effect  of.    See  Deeds,  2. 

Mortgage,  recitals  in  as  estoppel.  Bee 
Estoppel,  3. 

Tax  deeds,  recitals  in,  effect  of.  See  Tax- 
ation, 65,  66. 

Minutes,  recUals   in.    See  Taxation,  V. 

Gonclnsiveness  of  recitals  in  judgment. 
See  Certiorari,   10. 

RBX3LAMATION    DISTRICTS. 
See  Swamp  and  Overflowed  Lands,  IV. 

RECORDER. 

See  Registration. 

Failure  of  recorder  to  record  street  contract, 
effect  of.    See  Streets,  48. 

RECORDS. 

Registration.    See  Registration. 

Amendment   of.    See  Amendments. 

Amendment  of  nunc  pro  tunc.  See  Sum- 
mons, 15,   16. 

Parol  evidence  to  prove  facts  omitted 
from.    See  Evidence,  39. 

Judicial  notice  taken  of.  See  Judicial  No- 
tice, 4. 

Abstracting,  contract  to  restrain  from 
business  of.    See  Restraint  of  Trade^  1. 

Certified  copies  of.    See  Evidence,  2. 

Diminution  of.    See  Appeals,  X,  2. 

Appeal,  record  on.    See  Appeals,  VII. 

Record  on  another  appeal  See  Appeals, 
XI,  3. 

Defective,  dismissal  for.  See  Appeals, 
X,  2. 

Judgment-roill.    See   Judgments,    V. 

1.  It  is  tbe  right  of  a  court  of  general 
jurisdiction  to  amend  or  correct  its  records, 
so  that  they  will  speak  the  truth;  and  any 
correction  or  amendment  is  conclusively 
presumed  to  have  been  properly  made 
when  such  record  is  collaterally  drawn  in 
question,  or  is  used  as  evidence,  or  relied 
upon  in  support  of  any  other  proceeding. 
(Garoutte  v.   Haley,   104  Cal.  497.) 

2.  The  trial  court  has  the  power  to  cor- 
rect its  minutes  to  make  them  import  ver- 
ity, and  any  mere  irregularity  in  them  must 
be  disregarded.  (People  v.  Eppinger,  109 
Cal.  294.) 

RECOUPMENT. 

See  Setoff. 

REDEMPTION. 

See  Mortgages,   XIV. 

Tax  sale,  redemption  from.    See  Taxation, 

VI,  4. 

RED  MEN. 
See  Unincorporated   Associations,  10. 

RE-ENACTMENT. 
Statute,  re-enactment  of.    See  Statutes,  11,  3. 

RE-EXAMINATION. 

Witness,   re-examination  of.    See  Evidence. 

VII.  1. 


REFERE£)S. 

Evidence  and  findings  as  part  of  judgment- 
roll.    See  Appeals,  137. 

Findings  and  report  of,  whether  part  of 
judgment-roll.    See  AppeaJs,  128. 

1.  Where  the  court  or  judge  sits  as  a  ref- 
eree his  position  is  as  distinct  in  law  from 
the  court  acting  as  such  within  its  own 
proper  sphere  as  if  a  different  referee  nad 
been  selected,  and  findings  are  as  necessary 
in  such  case  as  where  another  referee  is 
appointed.  The  code  fixes  but  one  rule  for 
the  guidance  of  all  referees.  (Lee  Sack 
Sam  V.  Gray,  104  Cal.  243.) 

2.  A  referee  must  report  his  findings  in 
writing,  stating  the  facts  found  and  the 
conclusions  of  law  separately,  and  the  find- 
ing must  have  the  effect  of  a  special  verdict; 
and  a  general  finding  or  conclusion  that 
the  plaintiff  is  not  entitled  to  judgment  is 
fatally  defective,  and  insufllcient  to  sustain 
a  judgment  for  the  defendant.  (Lee  Sack 
Sam  V.  Gray,  104  Cal.  243.) 

3.  The  presumption  of  waiver  of  findings, 
if  no  findings  appear,  in  cases  tried  by  the 
court,  has  no  application  to  the  report  of 
a  referee,  there  being  no  provision  for  a 
waiver  of  findings  in  such  cases.  (Lee  Sack 
Sam  V.  Gray,  104  Cal.  243.) 

REFORMATION  OF   CONTRACTS. 

1.  The  court  may  properly  reform  a  mort- 
gage as  to  the  description  of  the  land, 
where  there  is  sufficient  evidence  to  support 
the  finding  of  a  mistake,  and  to  justify  the 
decree  of  correction.  (Giselman  v.  Starr, 
106  Cal.  651.) 

2.  Where  a  purchase  of  stock  in  a  min- 
ing corporation  is  made  on  condition  that 
the  purchaser  acknowledge  an  indebtedness 
of  a  specified  sum  as  properly  due  on  part 
of  the  shares,  and  also  acknowledge  an  ag- 
gregate indebtedness  to  the  seller  of  the 
stock  in  a  specified  sum,  the  contract  is 
an  entirety  and  indivisible,  and  cannot  be 
reformed  by  striking  out  the  acknowledg- 
ment of  indebtedness  upon  the  shares  up- 
on the  ground  of  mistake  of  fact  or  law. 
(Loftus  V.  Fischer,  106  Cal.  616.) 

3.  A  mistake  of  law  of  the  purchaser  in 
believing  the  advice  of  the  vendor  of  the 
stock  that  under  the  contract  only  the  div- 
idends of  the  stock  should  be  applied  to  the 
payment  of  the  indebtedness  is  no  ground 
upon  which  to  reform  the  contract  so  as 
to  conform  to  plaintiff's  intentions  as  to 
what  the  contract  should  be  in  disregard 
of  the  intentions  of  the  vendor,  especially 
where  it  appears  that  no  misrepresentations 
were  made  by  the  vendor  and  no  fraud 
was  practiced  by  him  upon  the  purcliaser, 
.and   that   the  purchaser  entered    into   the 

contract  with  the  full  knowledge  of  its 
contents  and  its  .  meaning.  (Loftus  v. 
Fischer,  106  Cal.  616.) 

REFORMATORIES. 
Commitment  to.    See  Criminal  Law,  125. 
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RBGENTS. 

University  of   California,    regents    of. 
UnlTersity  of  California. 


See 


See     San 


REGISTRAR. 

San     Francisco,      registrar    of. 

Francisco,  I. 

REGISTRATION. 

Contract,  recording  of.  See  Mechanics' 
Liens,  I. 

Mortgages,  recording  of.  See  Mortgages, 
VI. 

Building  contract,  recording  of.  See 
Building  Contracts. 

Chattel  mortgage,  lien  of.  See  Mortgages, 
XV,  3. 

Assignment  of  mortgage  need  not  be  re- 
corded.   See  Mortgages,  49. 

Deposit  with  recorder  is  sufficient,  though 
not  recorded  in  proper  books.  See  Assign- 
ments for  the  Benefit  of  Creditors,  1. 

Mortgage  received  subject  to  prior  unre- 
corded mortgage.    See  Mortgages,  33  et  seq. 

Mistal^e  in  description,  record  does  not 
give  notice  of,  when.    See  Mortgages,  24. 

Stipulation  to  assume  mortgage  is  en- 
titled to  registration.    See  Mortgages,  67. 

Unrecorded  deed,  action  to  perfect  title 
of  record.    See  Vendor  and  Vendee,  3,  4. 

Satisfying  mortgage  by  mistalce,  knowl- 
edge of  one  partner  as  notice.  See  Attor- 
ney and  Client,  27. 

1.  To  determine  what  would  give  con- 
structive notice  to  a  subsequent  purchaser 
or  mortgagee,  we  look  to  section  1213  of  the 
Oivll  Code,  et  seq;  but  to  determine  what 
Is  recorded,  without  reference  to  the  notice 
to  subsequent  purchasers,  we  look  to  sec- 
tion 1170  of  the  Civil  Code,  which  provides 
that  "an  instrument  is  deemed  to  be  record- 
ed when,  being  duly  acknowledged  or 
proved  and  certified,  it  is  deposited  in  the 
recorder's  office  with  the  proper  officer  for 
record?*    (Watkins  v.  Wilhoit,  104  Cal.  395.) 

2.  Registry  laws  are  usually  not  held  to 
have  retroactive  effect,  except  so  far  as 
they  may  aid  vested  rights  under  valid  In- 
struments, and  where  there  is  no  valid  stat- 
utory mortgage  to  be  recorded,  a  subsequent 
authority  of  law  to  record  a  similar  mort- 
gage does  not  operate  to  give  constructive 
notice  to  the  prior  record  of  the  invalid 
mortgage.  (Bank  of  Ukiah  v.  Moore,  106 
Cal.  673.) 

3.  Oonstructive  notice  is  a  creature  of 
statute;  and  the  statute  has  not  made  the 
record  of  the  declaration  of  a  honiestead 
notice  to  any  one.  (Quackenbush  v.  Reed, 
102  Cal.  493.) 

4.  The  filing  of  a  declaration  of  home- 
stead for  record  is  a  notice  to  all  who  may 
thereafter  deal  with  the  property  that,  if 
the  declarant  is  a  married  person,  the 
homestead  cannot  be  conveyed  or  encum- 
bered unless  the  instrument  is  executed  or 
acknowledged  by  both  husband  and  wife, 
and  the  record  of  the  declaration  is  a  suffi- 


cient notice  to  all  persons  to  put  them 
upon  Inquiry  as  to  the  rights  of  the  wife, 
and,  if  they  fail  to  make  such  Inquiry,  the 
loss  should  fall  on  them  rather  than  on 
the  wife.  (Security  Loan  and  Trust  Co.  v. 
Kauffman,  108  Cal.  214.) 

Unrecorded  chattel  mortgage,  notice  of, 
effect  of.    See  Mortgages,  154,  et  seq. 

Mortgage,  record  of  assignment  of  as  no- 
tice.   See  Mortgages,  49. 

Taking  with  notice  of  unrecorded  assign- 
ment.   See  Mortgages,  49,  et  seq. 

Constructive  notice,  when  not  sufficient. 
See  Trust  Deeds,  5. 

5.  Where  a  declaration  of  homestead  and 
the  acknowledgment  of  it  are  in  all  re- 
spects perfect,  the  premises  described  in 
the  declaration  constitute  a  homestead 
from  the  time  of  the  filing  of  the  declara- 
tion for  record,  and  the  omission  by  the  re- 
corder of  a  part  of  the  acknowledgment 
in  copying  the  declaration  into  the  proper 
book  does  not  affect  the  validity  of  the 
homestead,  as  against  a  subsequent  mort- 
gage executed  by  the  husband  alone  upon 
the  homestead  premises.  (Quackenbush  v. 
Reed,  102  CaL  498.) 

6.  The  fact  that  the  assignment  embraced 
real  property,  and  was  not  transcribed  by 
the  recorder  into  the  proper  book  of  records 
of  transfers  of  real  estate,  but  was.  In- 
stead thereof,  transcribed  into  a  book  la- 
beled "Miscellaneous,"  does  not  render  the 
record  void  as  to  nonconsenting  creditors, 
and  the  only  question  that  can  arise  by 
reason  of  the  improper  record  is  as  to  the 
effect  of  the  record  upon  subsequent  pur- 
chasers or  mortgagees  in  good  faith  and  for 
value.    (Watkins  v.  Wilhoit,  104  Cal.  395.) 

7.  A  deed  of  land  situated  in  a  township 
which  was  in  one  county  at  the  time  the 
deed  was  executed,  and  acknowledged  be- 
fore a  justice  of  the  peace  of  that  town- 
ship on  the  day  the  deed  was  executed, 
is  properly  recorded  in  another  county  to 
which  said  township  was  subsequently  an- 
nexed, if  not  recorded  in  the  original  coun- 
ty in  which  such  township  was  situated, 
oefore  its  severance  therefrom— the  deed 
being  properly  recorded  in  the  county  in 
which  the  land  was  situated  at  the  time 
of  recording.  (Green  v.  Green,  103  Cal. 
108.) 

REGULATIONS. 

See  Telegraph  Companies,  1. 

Ordinances.    See  Ordinances. 

Turf  regulations  are  subject  to  laws  of 
state.     See  Gaming,  3. 

Contravening  statutes.  See  Common  Car- 
riers, 21. 

REHEARING. 

See  Appeals,  XII. 

Disbarment  proceedings,  rehearing  In. 
See  New  Trial,  2. 

Power  of  supervisors  to  grant  an  appeal 
from  street  assessment.  See  Streets  101, 
et  seq. 
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Prohibition,  reboaring  in.  See  Prohibi- 
tion, 3. 

REIKBUHANOB. 

See  Insurance,  V. 

RELATION. 

Adjudication  of  insolvency  relates  to  flling 
of  petition.  See  Bankruptcy  and  Insol- 
vency, 9. 

Title  of  state  to  lands,  relation  of.  See 
Public  Lands,  3. 

Title,  relation  of  to  equitable  title.  See 
Public  Lands,  20. 

Sheriff's  deed,  relation  of.  See  Mort- 
gages, 125,  126. 

Mechanics'  lien,  relation  of.  See  Mechan- 
ics' Liens«  IV. 

RELATIVES. 

See  Executors  and  Administrators,  1. 

RELEASE. 
See  Abandonment. 

The  release  of  a  demand  which  has  been 
rescinded  by  the  parties  for  failure  of  con- 
sideration Is  no  defense  to  a  recovery  of 
the  demand.  (Chaffee  v.  Browne,  109  Cal. 
211.) 

Mortgage,  release  of.    See  Mortgages,  XII. 

Street  contractor,  release  by  at  time  of 
contract.    See  Streets,  63. 

Heir  may  release  interest  in  estate.  See 
Expectancies,  2. 

Future  interests,  release  of.  See  Wills, 
86,  et  seq. 

RELEVANCY. 

Evidence,  relevancy  of.    See  Evidence,  VI. 

RELOCATION. 
See  Mines  and  Mining,  II. 

REMEDIAL  STATUTES. 
See  Statutes,  II.  5. 

REMEDIES. 

See  Life  Estates;  Mandamus. 

Remedial  rights  liberally  construed.  See 
Appeals,  10. 

Election  of.    See  Election. 

Exclusive,  action  on  replevin  bond  is  not. 
See   Replevin,   14. 

Equity.    See   Equity. 

Creditors'   bills.    See  Creditors'   Bllla 

Interpleader.    See   Interpleader. 

Intervention.    See  Intervention. 

Prohibition.    See  Prohibition. 

'Supplementary  proceedings.  iSee  Supple- 
mentary  Proceedings. 

Appeals.    See  Appeals. 

REMITTITUR. 
See  Appeals,  XII. 

REMOVAL. 

Officer,  removal  of.  See  Offices  and  Of- 
ficers, V. 

Officers  of  corporations,  removal  of.  See 
Corporations,  VII,  4. 


Trustees,  removal  ^f.  See  Trusts  and 
Trustees,   VIII. 

RENDITION. 
Judgments,  rendition  of.    See  Judgments,  L 

RENEWAL. 

Lease,  renewal  of.  See  Landlord  and' 
Tenant,  VII. 

Local  agent,  power  to  renew  policy.  See 
Insurance,  19. 

Note,  renewal  of.    See  Bills  and  Notes,  17. 

RENT. 
See  Landlord  and  Tenant,  IV. 

Collection    of    by    mortgagee.    See    Mort- 
gages, VIII. 

REORGANIZATION.  . 

Of  municipalities.    See  Municipal  Corpora- 
tions, I. 

REPAIRS. 

Easements,  repair  of.    See  Easements,  II. 

Mortgagee,  repairs  by.  See  Mortgages, 
VIII. 

Duty  to  repair.  See  Landlord  and  Ten- 
ant, III. 

By  executor.  See  Executors  and  Adminis- 
trators, 38. 

Negligence  of  street  superintendent  in 
mailing.    See  Streets,  V. 

REPEAL. 

Statutes,  repeal  of.    See  Statutes,  TV. 
Ordinances,     repeal    of.    See   Ordinances* 
VI. 

REPETITION. 

Instructions,  repetition  of.    See  Instructions. 

II. 

REPLEVIN. 

I.  When  Lies.  , 

II.  Pleading,     Damages,     Judgment     and 

Findings. 
III.  Bond  on. 

I.  When  Lies. 

•Dismissal  of  replevin  suit  Is  noit  a  bar,, 
when.    See  post,  7. 

When  one  purchasing  property  on  install- 
ments defaults  in  payment.    See  Sales,  21. 

Replevin  will  not  lie  where  there  is  a 
lien.    See  Agistors,  3. 

1.  Crops  raised  by  a  surviving  partner  In 
possession  of  land  patented  to  a  deceased 
partner  as  a  homestead  claim,  under  a 
void  contract  to  the  effect  that  the  patent 
was  to  be  procured  for  the  use  and  benefit 
of  the  copartnership,  are  not  the  subject  of 
claim  and  delivery  at  the  suit  of  the  heirs 
of  the  patentee.  (Groome  v.  Almstead.  101 
Cal.  425.) 

2.  The  contract  to  obtain  the  patent  for 
the  partnership  being  absolutely  void,  the 
partner  in  possession  is  not  a  tenant  at 
will,  and  cannot  claim  the  cropB  upon  the 
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ground  that  such  tenancy  was  not  tenninat- 
ed  by  thirty  days'  notice;  but  the  plaintiffs 
out  of  possession  cannot  sue  for  the  crops 
aeyered  from  the  freehold  by  the  defendant 
in  possession  of  the  premises,  holding  pos- 
session in  good  faith  under  adyerse  claim 
of  right.  (Groome  v.  Almstead,  101  Cal. 
425.) 

8.  The  only  remedy  of  plaintiffs  as  hold- 
era  of  the  legal  title  is  to  recover  damages 
for  the  withholding  of  the  land,  measured 
by  the  rental  value,  or  the  value  of  the  use 
and  occupation  of  the  land  during  the  pe- 
riod it  was  occupied  by  defendant.  (Groome 
V.  Almstead,  101  Cal.  426.) 

II.  Pleading,  Damages,  Judgment,  and  Find- 
ings. 

4.  A  complaint  in  replevin  which  alleges 
ownership  and  possession  of  the  property 
claimed  on  and  after  a  specified  date, 
though  it  is  insufficient  as  against  a  special 
demurrer,  in  not  alleging  ownership  at  the 
commencement  of  the  action  in  specific 
terms,  is  not  subject  to  a  general  demurrer, 
it  being  by  fair  intendment  Implied  from 

the  complaint  that  the  plaintiff  claimed 
ownership  and  right  of  possession  at  the 
time  of  the  commencement  of  the  action. 
(Williams  V.  Ashe,  111  Cal.  180.) 

5.  In  an  action  of  claim  and  delivery 
against  a  constable,  to  recover  the  posses- 
sion of  personal  property  which  had  been 
seized  by  him  under  a  writ  against  another, 
an  allegation  in  the  complaint  that,  prior  to 
the  commencement  of  the  action,  the  plain- 
tiff had  made  a  demand  on  the  defendant 
for  the  possession  of  such  property,  is  a 
sufilclent  averment  of  the  fact  of  such  de- 
mand, as  against  a  general  demurrer.  If 
the  form  of  the  demand  did  not  comply  with 
the  requirement  of  seotion  689  of  the  Code 
of  Civil  Procedure,  as  amended  in  1891, 
the  defendant  could  traverse  the  allegation 
in  his  answer,  and  could  also  object  to  the 
proof  when  offered  at  the  trial.  (Brenot  v. 
Robinson,  108  Cal.  148.) 

6.  The  action  was  brought  by  the  as- 
signee of  an  insolvent  debtor  to  recover  as 
damages  the  value  of  certain  property  be- 
longing to  the  estate  of  the  insolvent  which 
had  been  converted  by  the  defendant. 
Prior  to  the  commencement  of  the  action  a 
portion  of  the  property  was  taken  posses- 
sion of  by  the  sheriff  under  a  writ  of  at- 
tachment against  the  Insolvent  The  de- 
fendant herein  thereupon  brought  an  action 
in  claim  and  delivery  against  the  sheriff 
to  recover  as  his  own  the  goods  so  attached. 
In  this  action  the  assignee  intervened, 
claiming  the  property  to  belong  to  the  es- 
tate of  the  insolvent,  and  Judgment  for  Its 
possession  was  rendered  In  his  favor.  The 
plaintiff  in  the  action  of  claim  and  delivery 
thereupon  moved  for  a  new  trial,  and  such 
motion  was  undetermined  at  the  time  of 
the  commencement  of  the  present  action. 
Held,  that  the  prior  action  of  claim  and  de- 
livery coud  not  be  pleaded  in  abatement  of 
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the  present  action,  except  to  the  extent  of 
the  property  Involved  in  such  prior  action. 
(Hall  V.  SusslElnd,  109  Cal.  203.) 

7.  Where  the  receiver  has  Instituted  a  re- 
plevin suit  to  obtain  goods  not  voluntarily 
delivered  to  him,  and  which  he  claims  as 
the  property  of  the  insolvent  which  had  been 
fraudulently  transferred,  a  dismissal  of  the 
replevin  suit,  after  obtaining  possession  of 
the  goods,  is  not  a  bar  to  the  claim  of  the 
person  from  whose  custody  they  were  re- 
plevied, who  may  hold  him  as  a  trespasser 
from  the  beginning,  unless  the  receiver  caix 
show  title.    (Tapscott  v.  Lyon,  103  Cal.  29T«> 

8.  In  an  action  of  replevin,  a  note  given  ta> 
attorneys  as  a  fee  for  their  services  Is  in- 
sufficient to  support  a  Judgment  allowing- 
the  amount  of  the  note  as  a  fair  compensa-. 
tlon  for  the  time  and  money  expended  by.- 
the  plaintiff  in  the  pursuit  of  the  property*, 
(Murphy  v.  Mulgrew,  102  Cal.  547.) 

9.  In  an  action  to  recover  personal  prop- 
erty, or  its  value,  where  there  is  no  prayer, 
claim,  or  demand  of  any  kind  in  the  answer 
for  a  return  of  the  property  or  its  value,  a 
Judgment  for  its  return  to  the  defendant,  or 
its  value  in  case  a  return  cannot  be  had,  is 
not  permissible,  and  cannot  stand.  (Banning 
V.  Marleau,  101  Cal.  238.) 

10.  Where  the  prayer  of  the  complaint  is 
for  a  Judgment  against  the  defendant  for  the 
possession  of  certain  shares  of  mining  stock, 
or  their  value  In  a  specified  sum  in  the 
event  possession  cannot  be  had,  the  fact 
that  plaintiff  is  not  entitled  to  a  Judgment 
in  replevin  for  the  stock  Is  immate^al,  if 
the  complaint  sets  out  facts  showing  that  he 
was  entitled  to  the  stock  under  an  executory 
contract  with  the  defendant,  that  he  had 
demanded  it,  and  defendant  had  refused  to 
deliver  It,  and  that  by  such  refusal  the 
plaintiff  was  damaged  in  a  specified  sum„ 
upon  which  defendant  Joins  Issue;  and  the 
plaintiff  is  entitled  to  recover  the  damages 
alleged  Irrespective  of  the  prayer  of  the 
complaint,  provided  the  evidence  Is  suf- 
ficient to  uphhold  the  complaint.  (Dennl- 
son  V.  Chapman,  105  Cal.  447.) 

Judgment  for  crop,  effect  on  purchaser. 
See  Croppers,  I. 

11.  In  an  action  of  claim  and  delivery  of 
several  articles,  the  values  of  which  were 
alleged  In  the  complaint,  both  separately 
and  in  the  aggregate,  the  failure  of  the  court 
to  find  the  specific  value  of  each  article 
does  not  invalidate  a  Judgment  for  their  ag- 
gregate value,  If  the  defendant,  In  his  an* 
swer,  only  took  issue  upon  the  aggregate 
value,  and  it  does  not  appear  from  the  rec- 
ord that  any  evidence  was  offered  at  the 
trial  regarding  the  value  of  any  of  the  prop- 
erty.   (Brenot  v.  Robinson,  108  Cal.  143.) 

12.  Where  the  findings  are  not  sufficiently 
certain  to  show  whether  an  action  for 
claim  and  delivery  was  decided  upon  the 
theory  that  plaintiff  was  not  the  owner  of 
the  property  In  any  sense,  or  upon  the  the- 
ory that  a  sale  of  the  property  to  the  plain- 
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tiff  was  void  as  against  creditors  for  want 
of  delivery  and  an  immediate  and  continued 
change  of  possession,  a  new  trial  should  be 
granted.  (Banning  y.  Marleau,  101  Cal.  238.) 
Finding  of  fact  of  delivery,  supported  by 
judicial  notice  of  courts.  See  Judicial  No- 
tice, 6. 

13.  If  a  sale  to  the  plaintiff  was  not  fol- 
lowed by  such  possession  as  would  make  It 
valid  as  against  creditors  of  the  plaintiff's 
grantor,  the  court  should  find  that  the  par- 
ties attaching  the  property  were  such  cred- 
itors; and  it  is  not  sufficient  merely  to  find 
thiit  the  property  was  seized  under  certain 
writs  of  attachment.  (Banning  v.  Marleau, 
101  Cal.  238.) 

III.  Bond  on. 

14.  In  case  of  dismissal  of  the  replevin 
suit  by  plaintiff,  the  remedy  by  suit  upon  the 
replevin  bond  for  such  damages  as  the  de- 
fendant sustained  by  the  taking  Is  not  ex- 
clusive, and  the  defendant  may  elect  to  sue 
on  the  undertaking,  or  to  maintain  an  ac- 
tion of  the  wrongful  taking  and  conversion 
of  the  property  if  he  can  establish  his  title. 
(Tapscott  V.  Lyon,  103  Cal.  297.) 

RBPRBSBNTATIVBB. 
See  Executors  and  Administrators. 

REPUGNANOIiffiS. 

Contracts,  repugnancies  in.    See  Conti-acts, 

16,  et  seq. 

REPUTATION. 
See  Character. 

Refusal  to  admit  evidence  of  defendant's 
ret>utation  when  not  prejudicial.  See  As- 
sault, 5. 

Evidence  of  in  action  for  assault.  See  As- 
sault, 1. 

RESCISSION  OF  CONTRACTS. 

I.  Grounds  of,  What  Constitutes  and  Ef- 
fect of. 
II.  Performance;   Delay;   Restoration;  Par- 
ties In  Proceedings  to  Rescind. 

Cancellation.  See  Cancellation  of  Instru- 
ments. 

Release,  rescission  of.    See  Release. 

Corporation  formed  as  agent  of  partner- 
ship, rescission  of  transfer  to.  See  Partner- 
sliip,  I. 

Power  of  supervisors  to  rescind  their  acts. 
See  Supervisors,  2. 

Power  of  supervisors  to  rescind  allowance 
of  claims.  See  Municipal  Corporations,  34, 
85. 

I.  Grounds  of.  What  Constitutes  and  Effect 

of. 

Notes  given  for  subscription  to  railroad, 
right  to  rescind.    See  Railroads,  27. 

Prevention  of  performance  is  equivalent 
to.    See  Contracts,  60. 


1.  Upon  a  contract  for  a  sale  of  land, 
where  the  statements  of  the  vendor  conati- 
tated  all  the  knowledge  possessed  by  ttie 
purchaser  as  to  the  subject  matter  of  the 
sale,  and  such  representations  are  false  in 
matertail  respects,  the  nuicbflMr,  ttetlaig 
promptly,  may  rescind  the  contract  of  pur- 
chase. (Groppengiesser  v.  Lake,  103  CaL 
37.) 

2.  The  mere  conveyance  to  a  thinl  party 
of  premises  contracted  to  be  sold  pending 
the  contract  and  before  the  time  of  perform- 
ance. Is  not  a  breach  of  the  contract,  and 
does  not  authorise  the  purchaser  to  rescind 
it  and  demand  a  return  of  installments  of 
purchase  money  paid  if  the  vendor  has  not 
repudiated  the  contract,  or  refused  to  carry 
it  out,  other  than  by  the  mere  fact  of  the 
conveyance  to  such  third  party.  (Garberlno 
V.  Roberts,  109  Cal.  125.) 

3.  A  complaint  by  a  purchaser,  seeking 
to  rescind  the  contract  of  sale  before  the 
time  of  performance,  upon  the  ground  that 
the  vendor  has  conveyed  the  property  to  a 
third  person,  which  does  not  allege  that  the 
defendant  has  repudiated  the  contract,  or 
refused  to  carry  it  out,  does  not  state  a 
cause  of  action;  and  the  allegation  that  the 
act  of  the  defendant  in  conveying  the  lot 
put  it  absolutely  out  of  his  power  to  per^ 
form  his  contract  is  a  mere  legal  conclusion, 
improperly  drawn  from  the  fact  of  the  con- 
veyance alleged.  (Garberlno  v.  Roberts,  109 
Cal.  125.) 

4.  Although  the  plaintiff  is  not  himself  in 
default,  he  cannot  rescind  the  contra<^  and 
recover  the  purchase  money  unless  he  shows 
a  state  of  facts  putting  the  defendant  In  de- 
fault.   (Garberlno  v.  Roberts,  109  CaL  125.) 

5.  Where  the  vendor  of  a  lot,  by  mistake 
of  fact,  believing  that  It  was  mortgaged  for 
$500,  whereas  such  mortgage  was  only  upon 
another  lot,  offered  to  sell  It  for  $200  In  cash, 
and  the  balance  of  $500  to  be  paid  upon  the 
mortgage,  and  the  vendees,  upon  Inquiry, 
learning  that  the  mortgage  did  not  indade 
the  lot  offered  to  be  sold,  and  with  Intent  to 
defraud  the  vendor  of  $500,  paid  the  pur- 
chase price  of  $200  cash,  and  received  the 
conveyance  of  the  land,  and,  upon  discovery 
of  the  mistake  by  the  vendor,  and  a  demand 
by  him  that  the  $500  be  paid  to  him  or  to 
his  mortgagee,  in  satisfaction  of  the  mort- 
gage, upon  the  other  lot,  the  vendees  re- 
fused to  make  such  payment,  whereupon  the 
vendor  tendered  back  the  money,  with  in- 
terest, and  demanded  a  reconveyance,  which 
tender  and  demand  were  also  refused,  the 
vendor  is  entitled  to  have  the  contract  set 
aside  in  a  court  of  equity,  and  the  property 
reconveyed.  (Conlan  v.  Sullivan,  110  Cat 
624.) 

6.  Where  the  court  finds  that  the  vendees 
expended  money  upon  the  property  pur- 
chased, but  made  no  finding  as  to  the  In- 
creased value  of  the  property  by  reason  of 
the  expenditure,  and  there  is  no  allegation 
in  the  answer  that  such  expenditure  had  in- 
creased the  value  of  the  realty,  the  vendees 
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ac^  not  entitlecl  to  ft  i^eimbttrsement  of  the 
amoant  expended.  (Gonlan  v.  Snlliyan,  110 
Gal.  a24.) 

7.  In  order  to  put  the  vendor  In  the  wrong 
It  Is  incumbent  upon  the  purchaser  to  await 
the  time  of  performance  provided  in  the 
contract  and  thereupon  make  his  tender  of 
performance  and  demand  his  deed;  and  he 
cannot  treat  a  prior  conveyance  by  the 
vendor  as  a  rescission  of  the  contract,  and 
bring  his  action  without  waiting  for  the 
day  of  performance.  (Garberino  v.  Roberts, 
109  Oal.  125.) 

8.  Where  a  purchaser  of  chattels  pays  the 
price,  and  stipulates  that  if  he  so  desires  he 
may  return  the  property  and  receive  back 
the  price  paid  upon  the  exercise  of  the  oih 
tlon,  a  rescission  of  the  contract  takes  place, 
and  the  title  at  once  vests  in  the  original 
vendor.    (Gay  v.  Dare,  103  CaL  454.)  * 

9.  Whether  or  not  there  was  a  rescission 
of  a  contract  of  purchase  is  a  question  of 
fact,  and  is  the  ultimate  and  fundamental 
fact  in  an  action  to  recover  back  the  pur- 
chase money  paid,  the  finding  upon  wlilch 
Inevitably  points  the  judgment.  (Merrill  v. 
Merrill,  102  Oal.  817.) 

10.  The  rescission  of  a  contract  of  pur- 
chase by  the  vendor  which  exitinguishes  the 
obligation,  does  not  cause  a  failure  of  con- 
sideration.   (Merrill  v.  Merrill,  103  Cal.  287.) 

II.  Performance;  Delay;  Restoration;  Par- 
ties in  Proceedings  to  Rescind. 

Rescinded  f^greement,  admissibility  as  evi- 
dence.   See  Evidence,  47. 

Fraud,  rescission  must  be  prompt.  See 
Fraud,  1. 

11.  It  is  not  necessary  in  order  to  entitle 
a  purchaser  to  recover  back  purchase 
money  pbid  tinder  a  rescinded  cofitract  of 
purchase,  that  the  complaint  should  state 
that  the  plaintiff  was  ready,  able,  and  will- 
ing to  carry  out  the  terms  of  the  contract, 
and  no  evidence  need  be  introduced  at  the 
trial  to  prove  that  fact.  (Merrill  v.  Merrill, 
102  €al.  817.) 

12.  Where  the  purchaser  waited  for  more 
Ihan  two  years  to  see  if  his  speculation 
would  turn  out  successfully  before  he  made 
any  sign  of  dissatisfaction  it  is  too  late  for 
him  to  rescind  the  purchase  for  misrepresen- 
tation as  to  the  value  of  the  land.  (Lion  v. 
MoClory,  106  Cal.  623.) 

13.  A  delay  on  the  part  of  a  purchaser  of 
land  under  a  contract  of  sale  to  rescind  the 
contract  for  fraudulent  representations  by 
the  vendor  as  to  the  location  and  value  of 
the  land,  and  for  breach  of  promises  by  the 
vendor  to  make  certain  improvements  and 
to  furnish  water  for  the  land,  occurring  un- 
der circumstances  which  do  not  render  the 
delay  unreasonable,  will  not  deprive  the 
purchaser  of  the  rlpht  to  rescind  the  con- 
tract.   (Freeman  v.  KlefFer,  101  Cal.  254.) 

14.  Efforts  or  willingness  on  the  part  of 
the  purchaser  to  settle  the  controversy  with 
the  vendor  growing  out  of  the  contract  can- 


not be  considered  as  a  waiver  of  the  pur- 
chaser's right  to  insist  upon  its  rescission 
after  such  efforts  have  proved  unavailing. 
(Freeman  v.  Kieffer,  101  Cal.  254.) 

15.  A  complaint  to  rescind  notes  and  mort- 
gages upon  the  ground  of  fraud  in  their  pro- 
curement must  state  facts  showing  that  the 
plaintiff  has  performed  or  offered  t«  perform 
on  his  part  every  act  necessary  to  place  the 
defendant  in  as  good  a  sittmtion  as  h^  was 
before  the  contract  was  made.  (Buena 
Vista  F.  &  V.  Co.  V.  Tuohy.  107  Cal.  243.) 

16.  A  plaintiff  cannot  attempt  to  rescind 
so  much  of  a  contract  as  militates  against 
the  interest  of  the  plaintiff,  while  claiming 
the  benefit  of  that  portion  of  it  in  his  favor; 
but  he  who  would  rescind  a  contract  must 
put  the  other  person  in  as  good  a  situation 
as  he  wfts  before,  otherwise  he  cannot  do  it. 
(Buena  Vista  F.  &  V.  Co.  v.  Tuohy,  107  Cal. 
243.) 

17.  A  corporation  which  has  received  a 
conveyance  of  property  t>ursuant  to  an 
agreement  of  purchase  made  by  promoters 
of  the  corporation,  and  which  has  paid  a 
portion  of  the  purchase  money  ujwn  ac- 
count, and  given  notes  and  mortgages  as 
security  for  the  residue  of  the  purchase 
price,  cannot  maintain  an  action  to  have  a 
Judgment  of  foreclosure  of  the  mortgages, 
and  also  the  notes  and  mortgages,  set  aside, 
annulled,  and  canceled,  on  the  ground  of 
alleged  fraud  In  their  procurement,  while 
retaining  the  conveyance  to  it  of  the  prop- 
erty, and  not  paying  or  offering,  to  pay  the 
value  of  the  property  which  it  has  received. 
(Buena  Vista  F.  &  V.  Co.  v.  Tuohy,  107  Cal. 
243.) 

18.  A  corporation  acting  as  agent  of  the 
plaintiff  in  the  contract  of  sale  to  the  de- 
fendant, is  a  proper,  although  not  a  neces- 
sary, pai^y  to  a  cross-complaint  by  the  de- 
fendant to  secure  a  rescission  of  the  con- 
tract, and  judgment  may  properly  be  ren- 
dered against  It  for  costs.  (Freeman  v 
Kieffer.  101  Cal.  254.) 

19.  If  the  grantees  of  the  decedent  re- 
ceived and  held  possession  of  land  not  de- 
scribed in  the  deed  and  mortgage,  they  can- 
not claim  rescission  as  a  defense  to  a  fore- 
closure of  the  mortgage  where  they  have 
not  taken  the  steps  requisite  to  entitle  them 
to  rescind,  and  have  made  no  offer  to  rede- 
liver the  possession  of  the  land  received,  nor 
to  account  for  the  profits  thereof,  and  a 
mere  offer  In  the  answer  to  reconvey  the 
land  conveyed  is  not  sufficient.  (Maddock  v. 
Russell,  109  Cal.  417.) 

Reimbursement  for  money  expended, 
party  when  not  entitled  to.     See  ante,  6. 

RESERVATION. 

Assignments,  reservations  In.  See  Assign- 
ments of  Contracts,  III. 

Reservation  In  deed,  how  affected  by  tax 
sale.    See  Taxation,  50,  51. 

Deed,  reservation  In.    See  Homesteads,  24. 

Title,  reservation  of.  until  property  paid 
for.    See  Sales,  III. 


RBSBBVATION— BiBSTRAINT  ^F  TRADE. 


Way  by  necessity,  reseryation  of  is  not 
necessary.    See  Easements,  11. 

Power  of  revocation,  reservation  of.  See 
Trusts  and  Tmertees,  Y. 

RES  GESTAE. 

Articles  found  in  defendant's  possession, 
admissible  as  part  of,  when.  See  Oriminal 
Law,  279. 

Declarations  admisailble  as.  See  Eyidence, 
85. 

Threat  accompanying  act  is  admissible  as 
part  of.    See  Criminal  Law,  327. 

Conversation  is  not  admissible  as  i>art  of, 
when.    See  Criminal  Law,  289. 

RESIDENCE. 

See  Domicile;  Homesteads  15,  16. 

Question  of  fact.    See  Homesteads,  Id. 

Meaning  of  within  attachment  law.  See 
Attachments,  8. 

Voters,  residence  of.    See  Elections,  i. 

Nonresidence,  effect  of.  See  Statutes  of 
Limitation,  III. 

Change  of  venue  because  of.  See  Venue, 
L 

Nonresident  right  of  to  letters.  See  BJzec- 
utors  and  Administrators,  5,  et  seq. 

Adopting  parent,  residence  of.  See  Par- 
ent and  Ohild,  9,  et  seq. 

Jurors,  residence  of.    See  Jury  and  Jurors, 

1& 

RES  INTER  ALIOS  ACTA. 

Bee  Evidence,  48. 

RES  JUDICATA. 

See  Judgments. 

Dismissal,  Judgment  of  as  a  bar.    See  Dis- 
missal, 7. 

RESOLUTION. 

To  improve  street.    See  Streets,  VI,  2. 

Mistake  in  date  of  passage.  See  Streets, 
85. 

Void,  ratification  of.  See  Corporations, 
158. 

Power  of  supervisors  to  rescind  resolu- 
tions.   See   Supervisors,    2. 

Power  of  directors  to  rescind.  See  Irriga- 
tion Districts,  11. 

RESPONDEAT  SUPERIOR. 
See  Independent  Contractors. 

RESTITUTION. 

On  reversal.    See  Appeals,  XII. 
Writs  of.    See  Ejectment.  12. 

RESTORATION. 
See  Rescission  of  Contracts,  II. 

RESTRAINT. 

See  DismlssaL 

RESTRAINT  OF  TRADE. 

Sale  of  business,  breach  of  contract  See 
Damages,  3. 


Enjoining  breach  of  contract  in.  See  In- 
junctions^ 2. 

1.  Section  1674  of  the  Civil  Code,  provid- 
ing that  one  who  sells  the  goodwill  of  a 
"business"  may  agree  with  the  buyer  tu  re- 
frain from  carrying  on  a  similar  **bu8me>s/' 
is  broad  enough  to  Include  the  business  of 
abstracting.  ^  (Ragsdale  v.  Nagle,  106  CaL 
382.) 

2.  Where  a  contract  for  the  sale  of  a  good- 
will of  a  business,  and  to  refrain  from  car- 
rying on  a  similar  business,  goes  beyond  the. 
scope  of  the  law  in  certain  particulars,  it  is 
nevertheless  valid  in  all  those  particulars  in 
which  it  falls  within  the  provisions  of  the 
law.    (Ragedale  v.  Nagle,  106  Cal.  332.) 

3.  The  contracts  declared  void  as  in  re- 
straint of  trade  by  section  1673  of  the  Civil 
Code  are  not  declared  unlawful;  and  where 
the  contract  made  is  not  against  public  pol- 
icy, and  would  have  been  valid  at  common 
law,  it  is  noit  illegal.  (Brown  v.  Kling,  101 
Cal.  295.) 

4.  Under  sections  1673  and  1674  of  the 
Civil  Code,  a  provision  in  a  contract  of  sale 
of  the  goodwill  of  a  business,  by  the  terms, 
of  which  the  seller  agrees  not  to  engage  in 
the  business  in  a  particular  county,  without 
limiting  his  covenant  to  the  time  during: 
which  the  buyer  might  carry  on  the  busi- 
ness, is  not  entirely  void,  but  is  binding  on 
and  enforceable  against  the  seller  so  long  asr 
the  buyer  or  any  person  deriving  title  from 
him  carries  on  a  like  business  in  the  county. 
(Gregory  v.  Spleker,  110  Cal.  150.) 

5.  Whatever  difficulty  there  may  be  In  lim- 
iting as  to  space  a  contract  in  restraint 
of  trade,  where  there  is  no  restriction,  it 
may  be  limited  as  to  time  so  as  to  be  en- 
forced to  the  extent  to  which  it  is  limited  by 
the  statute,  for  the  protection  of  the  pur- 
chaser while  engaged  in  the  business  with- 
in the  limited  territory.  (Brown  v.  Kling, 
101  Cal.  295.) 

6.  Upon  the  sale  of  the  goodwill  of  a  retail 
butcher  business,  a  contract  not  to  engage 
in  such  business  within  a  radius  of  five 
miles  from  the  city  where  it  was  carried  on, 
within  a  period  of  three  years,  must  be  con- 
strued as  prohibiting  such  business  for  the 
protection  of  the  purchaser  in  the  enjoy- 
ment of  the  business  purchased  within  the 
space  and  time  limited,  and  is  a  valid  con- 
tract for  his  protection  while  so  doing. 
(Brown  v.  Kling,  101  Cal.  295.) 

7.  Where  the  goodwill  of  a  business  has 
accrued  from  customers  residing  in  several 
contiguous  counties,  though  the  business 
was  conducted  In  one  alone,  a  sale  of  the 
business  and  goodwill  with  a  covenant  re- 
ertricting  the  vendor  from  engaging  in  busi- 
ness in  any  of  such  contiguous  counties  for  a 
period  of  years  is  not  at  common  law  an  11* 
legal  contract,  and  is  only  void  under  the 
code  as  to  the  counties  other  than  the  one 
in  which  the  business  was  conducted,  but 
is  valid  as  to  that  county,  the  covenant  be- 
ing divisible  as  regards  space,  and  void  only 
to  the  extent  to  which  it  departs  from  the 
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provisions  of  the  code.    (City  Carpet  Beat- 
ing etc.  Works  v.  Jones,  106  OaL  606.) 

8.  Upon  the  sale  of  the  business  of  clean- 
ing and  renovating  carpets,  and  of  the  good- 
•will  thereof,  where  the  contract  of  sale  con- 
tained a  covenant  that  the  vendor  would 
not  for  a  period  of  years  enter  into  the  busi- 
ness of  cleaning  and  renovating  carpets, 
and  of  cleaning  and  renovating  "any 
other  fabrics,"  the  contract  cannot  be 
held  void  for  Including  the  latter  covenant, 
In  the  absence  of  evidence  that  the  vendor 
was  not  engaged  in  renovating  and  cleaning 
other  fabrics  besides  carpets,  and,  if  he  was 
so  engaged,  it  would  be  giving  to  the  con- 
tract a  very  narrow  construction  to  hold 
that  the  goodwill  sold  did  not  include  such 
other  fabrics.  fClty  Carpet  Beating  etc. 
Works  V.  Jones,  102  Cal.  506.) 

9.  Under  section  1674  of  the  Civil  Code, 
one  who  sells  the  goodwill  of  the  business 
may  agree  with  the  buyer  to  refrain  from 
carrying  on  a  similar  business  within  a 
specified  county,  city,  or  part  thereof,  so 
long  as  the  buyer  or  any  one  deriving  title 
to  the  goodwill  from  him  carries  on  the  busi- 
ness; and  where  the  contract  provides  that 
the  vendor  shall  not  engage  in  the  business 
for  a  period  of  ten  years  from  the  date  of 
the  Instrument,  a  decree  enjoining  the  de- 
fendant from  prosecuting  or  carrying  on  a 
rival  business  until  the  expiration  of  the 
time  limited  in  the  contract,  must  be  modi- 
fied to  conform  with  the  statute  as  to  time, 
viz.,  that  it  should  continue  so  long  as  the 
plaintiff  or  any  one  deriving  title  to  the 
goodwill  from  the  plaintiff  carries  on  the 
business  in  the  county,  not  exceeding  ten 
years  from  the  date  of  the  contract.  (City 
Oarpet  Beating  etc.  Works  v.  Jones,  102  Cal. 
506.) 

10.  Where  a  searcher  of  records  engaged 
In  the  business  of  abstnacting,  transferred 
to  others  engaged  in  the  same  business  the 
personal  property  used  by  him  in  his  busi- 
ness, and  the  goodwill  of  the  business^  and 
covenanted  that  he  would  not  carry  oh  the 
business  of  searcher  of  records  in  the 
county  so  long  as  his  transferees,  or  either 
of  them,  should  carry  on  a  like  business 
therein,  one  of  the  transferees  engaged  in 
«uch  business  is  entitled  to  an  injunction  to 
restrain  a  violation  of  the  contract.  (Rags- 
-dale  V.  Nagle,  106  Cal.  332.) 

11.  Where  It  appears  that  one  of  the  trans- 
ferees of  the  property  and  goodwill  of  the 
business  bad,  prior  to  the  transfer,  formed 
-a  corporation  for  the  sole  purpose  of  secur- 
ing funds  by  placing  the  stock  as  collateral, 
and  the  entire  business  of  the  corporation 
was  carried  on  by  him  as  an  owner  and  pro- 
prietor, without  objection  by  the  direGrtx>r8 
of  the  corporation,  and  with  their  knowl- 
•odge  and  consent,  the  fact  that  the  personal 
property  received  at  the  time  of  the  trans- 
fer was  turned  over  to  the  corporation  does 
not  establish  that  such  transferee  was  out 
of  business  at  that  time  or'  authorize  the 
-vendor  of  the  goodwill  to  violate  his  con- 
tract.   (Ragsdale  v.  Nagle,  106  Cal.  332.) 


12.  A  contract  of  sale  whereby  the  seller 
transfers  "all  right,  title,  and  goodwill  of 
the  bitters  known  as  Robert's  Kidney  and 
Ijiver  Bitters,"  and  covenants  "not  to  man- 
ufacture or  sell  any  of  said  Robert's  Bit- 
ters," in  a  specified  county,  is  a  sale  of  the 
liquid  known  when  compounded  as  Robert's 
Bitters,  and  not  merely  of  the  name  by 
which  It  was  known;  and  representing  to 
the  buyer's  customers  that  the  same  prepar- 
ation by  a  different  name  was  su- 
perior to  Robert's  Bitters,  tends  to  injure 
the  goodwill  of  the  business.  (Gregory  v. 
Spieker,  110  Cal.  150.) 

13.  In  an  action  by  the  buyer  to  recover 
damages  for  such  a  breach  of  the  contract 
of  sale,  where  there  has  been  no  infringe- 
ment of  a  trademark,  the  measure  of  dam- 
ages is  the  value  of  the  business  lost  to  the 
buyer  and  not  the  gain  to  the  seller. 
(Gregory  v.  Spieker,  110  Cal-  150.) 

14.  The  seller  of  a  medical  compound  and 
of  the  good  will  of  the  business,  who  agrees 
in  the  contract  of  sale  not  to  manufacture 
or  sell  the  compound  within  a  particular 
county,  is  guilty  of  fraud  in  secretly  and 
clandestinely  manufacturing  and  selling 
the  identical  compound  by  a  different  name, 
and  through  the  Instrumentality  of  a  third 
person,  and  the  statute  of  limitations  does 
not  commence  to  run  agAinst  the  right  of 
the  purchaser  to  enjoin  the  violation  of  the 
contract  and  to  recover  damages  for  the 
fraudulent  breach  thereof,  until  the  discov- 
ery by  him  of  the  facts  constituting  the 
fraud.    (Gregory  v.  Spieker,  110  Cal.  150.) 

RHSTRAINT   ON   ALIENATION. 
See  Perpetuities. 

RESTS. 
See  Trusts  and  Trustees,  38. 

RBSUI/TING  TRUSTS. 
See  Trusts  and  Trustees,  III. 

RETROACTIVE  LAW. 

Laws  affecting  liability  of  stockholders. 
See  Corporations,  60. 

Registry  laws  are  not. .  See  Registration, 
2. 

RETROSPECTIVE     ORDINANCES. 
Validity  of.    See  Licenses,  9. 

RETURN. 

Sumnions,  return  of.    See  Summons,  III. 
Amendment  of.    See  Summons,  III. 
Sheriff  cannot  impeach.    See  Sheriffs,  II. 
Affidavit  contradicting  return  of  summons, 
credibility  of.    See  Summons,  13. 
Aiding  by  parol.    See  Attachments,  14. 

REVENUE. 
See  Taxation. 
Licenses.    See  Licenses. 
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RBVE-RSALr-SALES. 


REVERSAL.  RISKS. 

Effect  of  reyersal  of  judgment.      See  Ap-  Assumption  of.    See  Master  and  Servant,  II. 

peals,  XII. 

RIVERS. 

REVERSION.  ggg    Watercourses. 

Sale  of,  on  jjartitlon  of  estate  for  years.    See  Boundaries,  rivers  as.    See  Boundaries. 

Partition.  11. 


REVIEW. 

See  Certiorari. 
On  AppeaL    See  Appeals,  XI. 

REVIVAL. 

Wdlls,  revival  of.   See  Wills,  V. 

Action  for  divorce  cannot  be  revived  after 
death.    See  Marriage  and  Divorce,  48. 

Insolvency  proceedings,  revival  of.  See 
Bankruptcy  and  Insolvency,  82. 

REVOCATION. 

Agent's    authority,    revocation    of.     See 
Agency,  VII. 
Power  of  in  trust.     See  Trusts  and  Trus- 

Dedication,  revocation  of.  See  Dedica- 
tion, III. 

Letters,  revocation  of.  See  Executors  and 
Administrators,  VI. 

License,  revocation  of.    See  Licenses,  VI. 

Wills,  revocation  of.    See  Wills,  V,  VII,  8. 

Streets,  vacation  of.    See  Str«N»cs,  IV. 

REWARD. 

Distinction  between  reward  and  gift.     Soe 

Boundaries,  2. 

1.  An  offer  and  promise  to  pay  a  reward 
is  only  a  proposal  and  conditional  promise 
and  not  a  consummated  contract;  but  if.  in 
reliance  upon  the  offer,  the  proposal  is  ac- 
cepted^ and  the  service  performed  for  which 
the  reward  was  offered  before  the  offer  is 
revoked,  a  valid  contract  is  thereby  consum- 
mated.   (Wilson  V.  Stump,  103  Cal.  265.) 

2.  A  complaint  averring  that  the  defend- 
ant proclaimed  and  asserted  that  he  was 
aesirous  of  obtaining  a  genuine  letter  of  cer- 
tain alleged  contents  which  were  in  dispute, 
and  that  he  would  pay  a  reward  of  one 
thousand  dollars  for  the  production  to  him 
of  such  genuine  letter  containing  the  dis- 
puted matter,  and  that  in  consideration  of 
said  offer,  promdse,  and  agreement  on  the 
part  of  the  defendant,  that  plaintiff  did  on 
a  certain  day  produce  and  left  In  the  per- 
sonal custody  of  the  defondamt  the  said 
genuine  letter,  and  demanded  the  offered 
reward,  which  the  defendant  refused  to 
pay,  states  a  cause  of  action,  and  shows  a 
complete  contract  and  performance  on  the 
part  of  the  plaintiff.    (Wilson  v.  Stump,  103 

(M.  266.) 

RIGHT  OF  WAY. 

Between  car  companies.    See  Common  Car- 
riers, 33. 

RIPARIAN  RIGHTS. 
See  Watercourses,  VIII. 


ROADS. 
See  Highways;  Railroads;  Streets. 

ROBBERY. . 
See  Criminal  Law,  XI,  28. 

ROLL. 

Judgment-roll.    See  Appeals,  VII,  2;  Judg- 
ments, V. 

ROYALTY. 
In  lease.    See  I^andlord  and  Tenant,  IV. 

RULES. 

See  Rules  of  Court 

Procedure,  rules  of.      See  Pleading  and 
Practice,  I. 

Contravening  statute.  See  Common  Car- 
riers, 21. 

Violation  of,  effect  of.   See  Courts,  3. 

Mining,  evidence  of  admissible  under 
general  issue.   See  Usages,  8. 

Power  of  board  of  education  to  enact  See 
Schools,  2. 

.Street  Improvements,  rules  for.  See 
Streets,  24. 

Understanding  between  attorney  and  derk 
cannot  waive.    See  Appeals,  132. 

Water  companies,  rules  of.  See  Water 
Companies,  2. 

RULES  OF  COURT. 

Procedure,  rules  of.  See  Pleading  and 
Practice,  I. 

Object  of  and  departure  from.  See  In- 
structions, 40. 

Transfer  in  violation  of.    See  Venue,  24. 

RULINGS. 
Evidence,  rulings  on.    See  Evidence^  VII,  5. 

SACRAMENTO. 

Liabililvjr  of,  for  gas  where  officer  inter- 
ested in  company.   See  Gas  Companies. 

County,  primary  election  law  does  not  ap- 
ply.   See  Elections,  28. 

Change  of  capital  from.  See  Constitu- 
tional Law,  6. 

SALARIES. 

OfllcMie.    See  Offices  and  Officers,  IV. 
Compensation.    See  cross-references  under 
Compensation. 

SALES. 

I.  CJonstruction  of  Contract  of  Sale. 
U.  Delivery  and  Change   of    Possession; 
Sales  in  Bulk;  Title  when  Passes. 
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HI.  Conditions  in;  Sale  of  Property  on  In- 
stallments. 
IV.  Fraud  in. 

V.  Breach  of. 

1.  By  Seller. 

2.  By  Buyer. 

VI.  Actions  for  Price. 

VII.  Liability  of  Seller  on  Sale  of  Danger- 
ous Article. 

By  executor.  See  Estates  of  Deceased 
Persons.  III. 

Foreclosure,  sale  under.  See  Mortgages. 
XIII.  8. 

Homestead,  sale  of.    See  Homestead,  V. 

Choses  in  action,  how  sold.  See  Ghoses  in 
Action. 

Judicial    See  Judicial  Sales. 

Husband  and  wife  joining  in  sale,  estop- 
pel of  wife.    See  Estoppel,  9. 

Contracts  in  reflrtraint  of  trade.  See  Re- 
straint of  Trade,  8. 

Option  to  return  property,  exercise  of. 
See  Rescission  of  Contracts,  8. 

Contracts  for  furnishing  materials,  6on- 
stractlOQ  of.    See  Contracts,  26,  et  seq. 

I.  Construction  of  Contract  of  Sale. 

Construction  of  contract  of  sale.  See 
post,  47. 

1.  An  agreement  for  the  sale  of  a  crop  of 
raisins  which  provides  that  **raisine  now 
uncured  to  be  cured  and  delivered  at  pack- 
ing-house in  good  order,"  does  not  require 
th^t  the  raisins  should  be  cured  when 
brought  to  the  packing-house.  Such  provi- 
sion is  complied  with  if  the  raisins  are  prop- 
erly cured  after  beinig  brought  to  the  pack- 
ing-house, and  in  such  condition  are  deliv- 
ered to  the  purchaser.  (Hewes  v.  Germain 
Fruit  Company,  106  Cal.  441.) 

II.  Delivery    and    Change    of    Possession; 
Sales  in  Bulk;  Title,  when  Passes. 

•See  post,  III. 

Retention  of  title  until  property  paid  for. 
See  post.  III. 

Want  of  delivery,  effect  of.  8ee  Fraudu- 
lent Conveyances^  8-10. 

Contract  specifying  place  of  delivery  but 
not  time.    See  Contracts,  54. 

2.  A  sale  of  personal  property  only  re- 
quires an  immediate  delivery  when  a  pres- 
ent interest  is  transferred,  while  the  trans- 
fer of  a  future  interest  in  personal  property 
only  entitles  the  transferee  to  possession 
at  a  future  period.  (Le  Breton  v.  Cook,  107 
Cal.  410.) 

3.  Where  a  wife  purchased  from  her  hus- 
band horses  upon  the  homestead,  upon 
w^hich  they  both  resided  at  the  time  of  the 
purchase,  and,  by  j^greement  between  them, 
the  husband  topk  charge  of  them  for  the 
wife,  and  drove  and  managed  them  the 
same  as  before  the  bill  of  sale  was  made, 
there  Is  no  such  immediate  delivery  and  ac- 
tual and  continued  change  of  possession  of 
the  property  as  is  contemplated  by  section 
8440  of  the  Civil  Code.  (Murphy  v.  Mul- 
grew,  102  Oal.  M7.) 


4.  The  object  of  the  statute  is  to  require 
notice  to  the  world  of  the  transfer  of  per- 
sonal property,  and  its  efficiency  would  be 
defeated  if  the  vendor  were  allowed  to  re- 
main in  possession  of  the  property  as  the^ 
agent  of  the  vendee,  in  the  absence  of  a 
notice  to  the  world  of  a  change  of  owner-^ 
ship.    (Murphy  v.  Mulgrew,  102  CaL  547.) 

5.  The  relationship  existing  between  the 
parties  is  a  matter  wholly  immaterial;  and 
the  fact  that  a  vendor  and  vendee  are 
husband  and  wife,  or  parent  and  child.  Is 
no  reason  why  the  provisions  of  the  statute 
should  receive  a  different  or  more  liberal 
construction.  (Murphy  v.  Mulgrew,  102 
547.) 

6.  Where  the  property  in  dispute  con- 
sisted mostly  of  livestock  on  a  ranch  owned 
one  time  by  the  plaintiff  and  her  grantpr 
jointly,  but  owned  exclueively  by  plaintiff 
for  some  years  prior  to  the  attachment, 
under  a  written  transfer  thereof  to  the 
plaintiff,  and  it  appears  that  the  grantor 
of  the  plaintiff  acting  for  plaintiff  at  var- 
ious times  as  a  general  superintendent  of 
the  ranch,  and  at  the  time  of  the  attach- 
ment had  a  cropping  contract  which  in- 
cluded part  of  the  land  and  plaintiff  had 
other  stock  on  the  rancb  belonging  to  her 
alone,  in  determining  whether  there  waa 
a  sufficient  delivery  and  change  of  posses- 
sion of  the  property  attached,  due  import- 
ance should  be  given  to  the  fact  that  plain- 
tiff was  the  owner  and*  in  possession  of  the 
land  on  whicb  the  stock  was  always  grazed, 
and  on  which  some  of  it  was  bred  and 
raised.    (Banning  v.  Marleau,  101  Cal.  288.) 

7.  In  a  contract  for  the  sale  and  pur- 
chase of  all  the  hay  in  nine  stacks,  at  five 
dollars  per  ton,  an  agreement  to  ascertain 
the  number  of  tons  at  some  future  time 
by  weight  and  measurement  does  not  affect 
the  question  as  to  the  present  passing  of 
the  title,  but  is  only  material  as  fixing  the 
amount  of  money  to  be  paid;  and  the  hay 
being  identified,  and  the  price  per  ton 
agreed  upon  at  the  date  of  the  contract, 
these  are  the  only  essentials  necessary  to 
constitute  a  valid  sale.  (Lassing  v.  James, 
107  Cal.  348.) 

8.  Where  an  agreement  for  the  sale  of 
raisins  which  provides  that  the  uncured 
raisins  shall  be  cured  was  entered  into 
such  contract,  as  to  the  uncured  raisins,  is 
executory,  and  the  title  thereto  did  not  pass 
to  the  purchaser  in  the  absence  of  a  de- 
livery and  payment  of  the  purchase  price, 
in  accordance  with  the  terms  of  the  con- 
tract. (Hewes  v.  Qermain  Fruit  Co.,  106 
Cal.  441.) 

9.  Where  a  carload  of  eg^  was  sold  to 
be  delivered  in  due  course  of  freight  trans- 
portation, and  by  agreement  the  bill  of  lad- 
ing was  made  to  the  vendors  as  consignees, 
and  by  them  Indorsed  to  the  vendee,  and 
was  to  be  sent  with  a  sight  draft  upon  the 
vendee  to  a  bank  at  the  vendee's  place  of 
residence,  and  to  be  delivered  by  the  bank 
to  the  vendee  upon  his  pilyment  of  the  price 
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of  the  eggs,  the  title  to  the  eggs  did  not 
pass  to  the  vendee  before  the  bill  of  lading 
was  received  at  the  banlt  for  delivery  to 
him.    (Ramish  v.  Kirschbraun,  107  Cal/659.) 

10.  In  an  action  brought  by  the  vendee 
of  a  carload  of  eggs,  consigned  under  an 
agreement  that  delivery  of  the  bill  of  lading 
was  to  be  made  to  the  vendee  through  a 
bank  upon  his  payment  of  the  price,  to  re- 
cover damages  caused  by  a  decline  in  the 
market  value  of  the  eggs  by  reason  of  the 
negligence  of  the  vendor  in  failing  promptly 
to  forward  the  bill  of  lading,  where  it  ap- 
pears that  the  vendor  detained  it  so  that 
it  did  not  reach  the  vendee  when  the  car- 
load of  eggs  arrived,  though,  if  properly  for- 
warded, it  could  have  reached  him  at  that 
time,  ft  is  proper  to  submit  to  the  jury  the 
question  of  negligence  of  the  vendor  under 
proper  instructions.  (Ramish  v.  Kirsch- 
braun,  107  €al.  659.) 

11.  The  vendee  of  the  eggs  had  a  right  to 
stand  upon  the  terms  of  his  contract,  and 
was  under  no  obligation  to  avail  himself 
of  permission  from  the  railroad  company 
to  take  the  goods  in  advance  of  the  pre- 
sentation of  the  bill  of  lading  upon  protect- 
ing the  railroad  by  a  bond,  and  It  was  not 
incumbent  upon  him  so  to  have  obtained 
possession  of  the  eggs,  nor  can  his  failure 
to  do  so  prejudice  his  right  to  recover 
damages  for  the  negligence  of  the  vendor 
In  failing  to  deliver  them  promptly  in  the 
manner  agreed.  (Uamish  v.  Kirschbraun, 
107  Cal.  659.) 

12.  The  measure  of  damages  sustained 
from  a  failure  to  deliver  a  carload  of  eggs 
sold  according  to  an  agreement  for  deliv- 
ery of  the  bill  of  lading  through  a  bank 
upon  payment  of  the  price,  is  the  difference 
between  the  market  value  of  the  eggs  at  the 
time  when  they  should  have  been  delivered 
according  to  the  contract  and  the  market 
value  at  the  time  when  the  bill  of  lading 
was  ready  for  transfer  by  the  bank.  (Ram- 
ish V.  Klrschbraun,  107  Cal.  659.) 

13.  Where  the  proof  showed  that,  in  the 
ordinary  course  of  business,  delivery  would 
have  been  made  on  the  tenth  day  of  the 
month,  the  admission  of  evidence  of  the 
value  of  the  goods  on  the  9th  of  the  same 
month  is  without  prejudice  where  all  the 
witnesses  agreed  that  the  value  remained 

X  the  same  on  both  days.    (Ramish  v.  Klrsch- 
braun, 107  Cal.  659.) 

14.  Where  there  Is  evidence  that  the 
bank  received  and  held  the  bill  of  lading 
for  delivery  on  the  12th  of  the  month,  but 
it  is  not  disputed  that  upon  the  12th  and 
13th  of  the  same  month,  in  response  to  a 
demand  of  the  vendee  therefor,  the  bank 
declared  that  it  did  not  have  the  bill  of  lad- 
ing, and  the  vendee  was  only  notified  of 
their  readiness  to  deliver  it  on  the  14th  of 
the  same  month;  the  determination  of  the 
time  when  the  bank  had  the  bill  of  lading 
ready  to  be  turned  over  to  the  vendee  is 
properly  left  to  the  Jury.  (Ramish  v.  Klrsch- 
braun, 107  Cal.  659.) 


15.  The  jury  could  not  be  misled  by  tak- 
ing into  their  computation  of  the  value  of 
the  eggs  sold  their  supposed  value 
at  the  date  of  taking  manual  posses- 
sion upon  which  date  no  evidence  was 
given  of  their  value,  under  an  in- 
struction that  the  measure  of  damages 
for  failure  to  deliver  the  eggs  is  the  differ- 
ence between  their  value  upon  the  day 
when  they  should  have  been  delivered* 
according  to  the  terms  of  the  contract,  and 
their  value  upon  the  day  when  they  were 
actually  delivered  and  received,  where  It  ap- 
peared that  although  the  vendee  did  not  re- 
ceive the  manual  possession  of  the  eggs 
until  the  18th  of  the  month,  yet  the  evi- 
dence as  to  their  market  value  was  con- 
fined to  the  days  between  the  9th  and  14tli 
of  the  month,  and  plaintiff  had  pleaded  de- 
livery of  the  eggs  to  himself  on  the  14th  of 
the  month,  and  it  appeared  that  the  bill  of 
lading  was  then  ready  for  transfer  Dy  the 
bank,  and  that  the  verdict  rendered  was  not 
for  an  amount  in  excess  of  what  the  evi- 
dence reasonably  supported;  but,  under 
these  facts  the  reference  in  the  instruction 
to  the  date*  of  actual  possession  was  harm- 
less.   (Ramish  V.  Klrschbraun^  107  Cal.  659.) 

III.  Conditions  in;   Sale  of  Property  on  In- 
stallments. 

Indivisible  contract  of  sale  of  stock  on 
condition,  cannot  be  reformed.  See  Ref- 
ormation of  Contracts,  2,  et  seq. 

Conditional  presentation  and  allowance  of 
claim,  effect  of.  See  Estates  of  Deceased 
Persons,  26. 

16.  The  question  whether  a  sale  is  condi- 
tional is  one  of  intention,  and  whenever 
upon  a  proper  construction  of  the  instru- 
ment it  is  apparent  that  it  was  the  inten- 
tion of  the  parties  thereto  that  the  sale 
should  be  conditioned  u^n  the  payment  of 
the  price,  it  is  the  duty  of  the  court  to 
carry  out  that  intention.  (Rodgers  v.  Bach- 
man,  109  Cal.  552.) 

17.  The  seller  has  a  common-law  right 
by  appropriate  contract  to  retain  the  title 
in  himself  until  the  performance  of  some 
valid  condition  on  the  part  of  the  buyer, 
and  the  fact  that  the  property  is  to  be  re- 
sold by  the  first  purchaser  does  not  affect 
the  rule.  (Vermont  Marble  Co.  v.  Brow, 
109  Cal.  236.) 

18.  An  agreement  by  which  ^e  owners  of 
personal  property  "lease"  it  to  others,  and 
which  provides  that  upon  the  prompt  pay- 
ment of  the  sum  of  money  to  be  paid  as 
rental  the  title  to  the  property  would  pass 
to  the  lessees,  although  called  a  lease,  is 
not  one,  but  is  either  a  complete  or  condi- 
tional sale.  (Parke  and  Lacy  Co.  y.  White 
River  Lumber  Co.,  101  Cal,  37.) 

19.  Conceding  such  an  agreement  to  be  a 
conditional  rather  than  an  absolute  sale, 
the  action  of  the  owners  of  the  property  in 
foreclosing  a  mortgage  of  realty,  given  by 
the  purchasers  of  the  property  to  secure  the 
purchase  price.  Is  a  ratification  of  the  sale. 
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^and  defeats  the  right  of  the  sellers  to  re- 
claim the  property  because  of  noncompli- 
ance with  the  conditions  of  the  Instrument 
In  regard  to  payments.  (Parke  and  Lacy 
Co.  V.  White  River  Lumber  Co.,  101  Cal. 
37.) 

20.  The  owner  of  property  may  Include 
In  any  executory  agreement  for  its  sale  any 
•conditions  which  he  may  desire  to  insert, 
and  make  their  performance  essential  be- 
fore he  is  to  be  deprived  of  his  ownership; 
and  he  may  sell  his  property  upon  the  con- 
dition that  the  title  shall  not  be  divested 
until  the  price  has  been  fully  paid.  (Rod- 
■gevs  V.  Bachman,  109  Cal.  552.) 

21.  Where  a  conditional  sale  is  made  in 
the  form  of  a  lease,  reserving  title  in  the 
lessor,  with  the  right  to  retake  possession 
upon  nonpayment  of  Installments  of  the  pur- 
chase money,  the  seller  has  the  election  of 
two  remedies  for  the  violation  of  the  con- 
tract by  the  purchaser— one  of  which  is  to 
retake  the  property  or  recover  its  possession 
in  an  action  of  claim  and  delivery  upon  de- 
fault of  the  purchaser  in  making  the  pay- 
ments, and  the  other  to  treat  the  sale  as  ab- 
49olute  and  'bring  an  actlonto  recoverthe  con- 
tract price  of  the  property  sold— and.  these 
remedies  being  inconsistent,  the  plaintiff 
may  elect  which  he  will  pursue,  but  cannot 
have  both.  (Holt  Mfg.  Co.  v.  Ewing,  109 
<3al.  353.) 

22.  Where  the  installments  of  the  unpaid 
purchase  money,  upon  a  conditional  sale, 
are  evidenced  by  notes  of  the  purchaser,  the 
presentation  and  allowance  of  such  notes 
as  a  claim  against  his  estate  sub- 
sequent to  default  of  the  purchaser, 
no  n^ention  being  made  in  the  claim, 
as  presented,  of  the  terms  of  the  contract 
giving  a  right  to  retake  possession  upon 
such  default,  nor  any  assertion  of  any  right 
other  than  the  enforcement  of  the  payment 
x>f  the  notes  by  the  estate,  is  such  an  elec- 
tion to  treat  the  sale  as  absolute  as  will 
bar  a  subsequent  action  to  recover  i>OK8bB- 
slon  of  the  property  against  his  administra- 
trix.   (Holt    Mfg.  Ok).    V.    Bwing,    109   Cal. 

353.) 

23.  Where  goods  are  delivered  on  consign- 
ment under  a  contract  that  they  are  to  be 
paid  for  by  the  consignee  at  a  listed  price 
when  sold,  and  to  remain  the  property  of 
the  vendor  until  paid  for,  with  the  right 
In  the  consignee  to  sell  them  for  any  price 
he  may  fix  in  his  own  name,  the  transaction 
Is  a  sale  to  the  consignee  upon  condition, 
the  condition  being  that  the  consignee 
shall  sell  to  some  third  person,  until  which 
time  he  Is  under  no  obligation  to  pay  the 
listed  price,  and  may  be  compelled  to  sur- 
render the  goods  to  the  consignor  upon  de- 
mand: and  prior  to  sale  by  him  the  con- 
signee has  no  title  which  can  be  sub- 
ject of  levy  or  sale  upon  execution  for  his 
debts.  (Vermont  Marble  Co.  v.  Brow,  109 
Cal.  236.) 

24.  In  the  absence  of  fraud  an  agreement 
for  a  conditional  sale,  reserving  title  in  the 


vendor,  is  good  and  valid  as  well  against 
third  persons  as  against  the  parties  to  the 
transaction;  and  the  bailee  of  personal 
property  cannot  convey  the  title  or  subject 
it  to  execution  for  his  own  debts  until  the 
condition  on  which  the  agreement  to  sell 
was  made  has  been  performed.  (Rodgers 
V.  Bachman,  109  Cal.  552.) 

25.  Where  the  possession  of  sheep  was 
transferred  under  an  executory  contract  of 
sale,  which  distinctly  provided  that  the 
sheep  and  the  title  thereto  were  to  re- 
main and  be  the  property  of  the  vendor, 
his  heirs,  and  assigns,  until  all  the  pay- 
ments were  made,  without  requiring  by  the 
agreement  that  the  vendees  should  abso- 
lutely make  the  payments,  the  agreement 
is  a  conditional  sale,  and  the  intention  to 
retain  the  title  is  not  defeated  by  the  de- 
livery of  the  sheep  to  the  vendees,  who. 
became  only  bailees  of  the  sheep,  with  an  ob- 
ligation agreed  to  to  run  them  for  the  wool 
grown  upon  them  until  paid  for;  and  the 
owner  of  them  is  entitled  to  recover  pos- 
session as  against  a  purchaser  under  an  exe- 
cution sale  of  the  property,  upon  judgment 
against  the  bailees,  who  had  notice  that 
the  vendor  claimed  the  sheep.  (Rodgers  v. 
Bachman,  109  Cal.  552.) 

IV.  Fraud  in. 

26.  In  an  action  to  recover  damages  for 
deceit  and  fraudulent  representations  upon 
a  sale  of  horses^  and  for  a  breach  of  war- 
ranty as  to  their  soundness,  instructions 
enunciating  the  law  as  to  the  doctrine  of 
caveat  emptor  are  inapplicable  to  the  case 
and  are  properly  refused.  (Merguire  v. 
O'Donnell,  103  Cal.  50. 

27.  Where  the  property  claimed  was  sola 
by  plaintiff  to  the  defendant,  and  was 
sought  to  be  recovered  on  the  ground  that 
it  was  procured  by  fraudulent  representa- 
tions by  the  defendant,  the  finding  that 
"plaintiff  did  not  rescind  said  sales,  or  either 
of  them,"  is  the  finding  of  an  ultimate  fact, 
and  not  of  a  conclusion  of  law;  and  this 
fact  being  found,  the  plaintiff  was  not  in 
a  position  to  recover  the  property  sold  In  an 
action  for  claim  and  delivery  even  had  the 
court  found  the  defendant  guilty  of  fraud. 
(HoUenbach  v.  Schnabel,  101  Cal.  812.) 

V.  Breach  of. 

1.  By  Seller. 

Delay  in  delivering  goods,  action  for  and 
measure  of  damages,    ^ee  ante,  9,  et  seq. 

Performance  of  contract  for  sale  of  crop 
of  raisins,  what  constitutes.    See  ante,  I. 

Breach  of  warranty  of  soundness.  See 
ante,   IV. 

Agreement  to  put  machine  In  order,  breach 
of.  See  post,  48. 

28.  Where  a  contract  for  the  sale  of  cigars 
specified  the  brands  to  be  furnished,  which 
were  to  correspond  to  samples,  and  provided 
for  a  release  from  the  agreement  upon  pay- 
ing a  specified  sum,  or  such  part  thereof  as 
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may  remain  unpaid  at  the  time  of  so  elect- 
ing to  discontinue  such  purchases,  the  Tact 
that  the  sellers  had  furnished  cigars  which 
did  not  come  up  to  the  samples  which  the 
purchasers  had  taken  and  paid  for  does  not 
Justify  the  purchasers  in  abrogating  the 
contract,  and  in  declining  to  buy  goods  ac- 
cording to  the  contract;  and  if  they  decline 
to  take  any  further  goods,  and  notify  the 
sellers  that  they  will  receive  no  more,  the 
sellers  have  a  right  to  recover  the  unpaid 
balance  of  the  sum  specified  by  the  con* 
tract.    (Vallens  v.  TiUmann,  108  Cal.  187.) 

29.  Upon  a  sale  of  nursery  fruit-trees  to  be 
planted,  which  were  warranted  to  be  of 
certain  si)ecifled  varieties  and  in  the  pro- 
portions ordered,  many  of  which  were  first 
discovered  to  be  of  a  different  and  inferior 
variety  from  either  of  those  ordered,  and 
of  a  kind  which  the  purchaser  did  not  de- 
sire, about  two  years  after  th^  had  been 
planted  and  cultivated,  when  they  beg9.n 
to  bear  fruit,  the  detriment  caused  by  the 
breach  of  the  warranty  is  the  excess  of  the 
value  which  the  trees  would  have  had  at  the 
time  when  the  trees  first  bore  fruit,  if  the 
warranty  had  been  complied  with,  over  their 
actual  value  at  that  time.  (Shearer  v.  Park 
Nursery  Company,  108  Gal.  415.) 

30.  In  section  8813  of  the  Civil  Code 
which  provides  that  '*the  detriment  caused 
by  the  breach  of  the  warranty  of  the  qual- 
ity of  personal  property  is  deemed  to  be  the 
excess,  if  any,  of  the  value  which  the  prop- 
erty would  have  had  at  the  time  to  which 
the  warranty  referred.  If  it  had  been  com- 
plied with,  over  its  actual  value  at  that 
time,"  the  time  to  which  the  warranty  of 
quality,  in  the  sense  of  this  section,  refers, 
is  no^  necesaanily  the  time  of  the  comple- 
tion of  the  sale  by  delivery  of  the  property, 
nor  the  time  of  the  breach  of  the  warranty^ 
but  is  the  time  when  the  breach  is  discov- 
ered, or  with  ordinary  care  and  attention 
might  be  discovered,  by  the  purchaser. 
(Shearer  v.  Park  Nursery  Co.,  103- Cal.  415.) 

31.  Growing  fruit-trees  are  a  part  of  the 
land,  and  probably  of  no  value  when  severed 
from  It;  and  evidence  of  the  value  of  the 
land  is  admissible  In  an  action  for  breach 
of  warranty  to  quality  of  such  trees,  and 
it  is  proper  to  prove  how  much  the  different 
kinds  of  trees  added  to  the  value  of  the 
land.  (Shearer  v.  Park  Nursery  Co.,  103  Cal. 
415.) 

32.  The  difference  between  tihe  value  added 
to  the  land  by  the  trees  delivered  and  the 
value  that  would  have  been  added  if  the 
trees  ordered  had  been  planted  Instead  of 
those  delivered  is  the  measure  of  plaintiff's 
damages  according  to  section  3318  of  the 
Civil  Code.  (Shearer  v.  Park  Nursery  Co., 
103  Cal.  415.) 

Rescission  of  contract  because  goods 
not  mej'chantable.    See  post.  36,  et  seq. 

2.  By  Buyer. 

Ilefusal  to  take  property,  loss  of  profits. 
See  Damages,  24,  26. 


88.  Where  the  owner  of  the  cattle  repudi- 
ated the  contract  for  the  purchase  of  the 
hay  in  stacks,  and  removed  his  cattle  from 
the  fields,  it  is  not  the  duty  of  the  vendor 
of  the  hay,  after  the  title  had  passed  to  the 
vendee,  to  resell  the  hay  to  the  best  ad- 
vantage possible  for  the  benefit  of  the  ven- 
dee.   (Lassing  v.  James,  107  CaL  348.) 

34.  Where  a  Teodor  Has  a  right  to  sell- 
personal  property  under  the  facts  of  any 
particular  case  he  has  the  right  to  choose 
his  remedy  as  between  suing  for  the  entire 
purchase  price  or  selling  the  property  and 
bringing  an  action  for  the  difference,  in 
case  the  sale  results  in  a  loss.  (Lassing  v. 
James,  107  CaL  348.) 

85.  Where  the  contract   for  the   feeding 
of  the  cattle  and  the  purchase  of  the  hay 
In  stacks  provided  that,  if  it  was  necessary 
to   save  hay   while  feeding,   feeding-racks 
were  to  be  constructed  and  it  appears  that 
the  owner  of  the  cattle  suffered  no  loss  or 
damage  by  reason  of  the  failure  to  fumlah 
feeding-racks,  any  breach  of  the  contract 
in  that  respect  is  harmless,  and  does  not 
afford  ground  for  repudiation  of  the  con- 
tract;  and,  where  the  court  finds  that  no- 
necesslty  for  feeding-racks  was  ever  known 
to  the  vendor,  and  that  the  cattle  were  not 
removed  from  the  premises  because  of  the 
failure  to  furnish  feeding-racks,   the  pur- 
chaser   cannot    rely  upon  the    absence  of 
feeding^racks  as  a  ground  for  repudiation  of 
the  contract.    (Lassing  v.  James,   107  CaL 

Oso.) 

86.  Where  a  contract  for  the  sale  of  mer« 
chantable  ice  by  one  ice  company  to  another* 
for  a  period  of  years,  authorized  either  party 
to  rescind  the  contract  for  a  breach*  by  the 
other  and  the  purchaser  of  the  ice  gave 
notice  of  rescission  for  failure  to  deliver 
good  merchantable  ice,  In  accordance  with 
the  terms  of  the  contract,  the  question 
whether  the  ice  was  of  the  character  re- 
quired by  the  contract  is  a  pure  question 
of  fact,  and  where  the  evidence  is  conflict- 
ing, the  verdict  upon  that  question  will  not 
be  disturbed  upon  appeal.  (Tahoe  Ice  Co- 
V.  Union  Ice  Co.,  109  Cal.  242.) 

37.  The  defendant  is  not  injured  by  the 
introduction  of  evidence  showing  the  har- 
vesting and  quality  of  an  ice  crop,  a  part 
of  which  had  been  harvested  when  the  ac- 
tion was  commenced,  and  the  remainder  of 
which  had  all  been  harvested  prior  to  the 
trial.  (Tahoe  Ice  Co.  v.  Union  Ice  Co.,  109^ 
Cal.  242.) 

88.  The  measure  of  damages  for  a  crop  of 
Ice  harvested  which  the  purchaser  refused 
to  receive,  and  a  part  of  which  had  been 
sold  and  the  remainder  left  on  hand,  is  the 
difference  between  the  contract  prloe  and 
the  value  of  the  Ice  sold  and  le^  unsold. 
(Tahoe  Ice  Co.  v.  Union  Ice  Co.,  IW  Oal. 
242.) 

39.  Upon  the  refusal  of  the  purchaser  to 
accept  and  pay  for  raisins  when  delivery 
was  tendered  him  by  the  seller  ih%  lattw  Is 
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not  required.  In  order  to  recover  of  the  pur- 
chaser the  difference  between  the  contract 
price  and  the  value  of  them  to  him,  to  sell 
them  in  the  manner  prescribed  by  the  code 
for  the  sale  of  pledged  projperty;  if  he  does 
so  sell  them  such  sale  is  conclusive  as  to 
thetr  value,  while,  if  not  so  sold,  he  must 
prove  their  value  to  him  in  the  action  against 
the  purchaser.  (Hewes  v.  Germain  Fruit 
Co.,   106  Gal.  441.) 

40.  In  such  action  a  contract  between 
other  parties,  which  was  referred  to  in  the 
contract  on  which  the  action  was  based, 
for  the  purpose  of  fixing  certain  of  its  con- 
ditions is  admissible  in  evidence.  (Hewes 
V.  Germain  Fruit  Co.,  106  Ca^.  441.) 

41.  A  witness  for  the  plaintiff  in  such  ac- 
tion, after  testifying  that  he  had  examined 
the  raisins  and  found  them  in  good  mer- 
chantable condition,  and  on  cross-examina- 
tion  stating  that  he  could  not  tell  the  num- 
ber of  boxes  he  examined,  may  be  allowed 
to  testify  on  redirect  examination  tha^  his 
examination  was  made  in  the  method  usual 
with  experts.  (Hewes  v.  German  Fruit 
Co.,  106  Cal.  441.) 

42.  Under  section  8311  of  the  Oivi)  Code, 
in  an  action  by  t^  seller  against  the  buyer 
to  recover  damages  for  the  breach  of  a 
contract  for  the  sale  of  personal  property 
which  had  no  established  or  reasonably 
well-known  market  value,  interest  on  the 
excess  of  the  contract  price  over  the  value 
of  the  property  to  the  seller  is  not  recover- 
able. (Hewes  v.  Germain  Fruit  Co.,  106 
CaL  441.) 

48.  In  an  action  by  the  assignee  of  con- 
tractors who  agreed  to  manufacture  iron 
gates  and  lamps,  and  to  erect  them  upon 
foundations  to  be  prepared  and  designated 
by  the  defendant  for  an  agreed  sum,  a  com- 
plaint alleging  that  the  assignors  manu- 
factured the  gates  and  lamps,  and  that  since 
a  certain  date  they  have  been  able,  ready, 
and  willing  to  erect  the  same  in  accordance 
with  the  contract,  and  that  the  gates  are 
specially  adapted  to  the  places  for  which 
they  were  made,  and  cannot  be  sold  else- 
where without  enormous  loss,  amounting  to 
almost  the  entire  contract  price:  that  the 
assignors  requested  the  defendant  to  ac- 
cept the  gates  and  lamps,  and  to  permit 
their  erection,  and  to  pay  the  agreed  sum, 
which  defendant  refused  ta  do,  does  not 
state  a  cause  of  action  for  the  price  of  the 
goods  for  want  of  an  averment  of  delivery, 
or  offer  to  deliver  them^  sufficient  to  pass 
the  title;  and,  though  it'  states  a  cause  of 
action  for  damages  for  breach  of  the  con- 
traet,  is  subject  to  a  special  demurrer  for 
HBCOTtaiaty  as  to  what  the  damages  con- 
sist o<»  or  as  to  the  exteott  <^  the  damage, 
or  as  to  how  much  injury  was  sustained  by 
the  refusal  of  the  defendant  to  permit  the 
oowpletloii  of  the  conlpract.    (Philip  v.  Pur-^. 

I^ee,  loa  Cai  300.) 

44.  The  aversient  that  the  plaintiff,  who 
-vaa  the  assignee  of  the  contract,  was  daoi- 
aged  to  the  extent  of  the  agreed  sum,  is 


Immaterial,  the  defendant  not  having  con* 
traeted  with  the  plaintiff,  and  cannot  help 
out  a  failure  to  aver  to  what  extent  the 
assignors  were  damaged  by  the  breach  of 
the  contract  (Philip  v.  Durkee,  106  CaL 
300.) 

VI.  Actions  for  Price. 

45.  Where  a  materialman  has  an  entire 
contract  with  the  contractor  to  furnish  all 
the  iron  couplings  to  be  used  in  the  con- 
stru/(;tlon  of  a  pipe  line  at  a  fixed  rate  per 
pound  he  cannot  enforce  payment  for  any 
part  of  the  couplings  until  all  necessary  toe 
the  use  Indicated  have  been  furnished,  or 
offered  to  be  furnished,  and  the  limitation 
for  action  upon  the  contract  does  not  begin 
to  run  until  the  last  delivery  of  coupUngf 
under  the  contract  in  performance  of  the 
agreement.  (First  Nat.  Bank  of  Bridgeport, 
Ohio  V.  Perrts  Irrig.  Dist.,  107  Cal.  55.) 

Complaint  does  state  cause  of  action  for 
price,  when.   •See  ante*.  48. 

46.  Where  pevsonal  property,  consisting 
of  all  of  the  goods  owned  by  the  vendor  in 
a  retail  liquor  saloon,  is  sold  for  an  agreed 
price,  and  as  a,  further  and  separate  agree- 
ment Betwe^  the  parties,  the  purchaser 
agrees  to  deposit  with  third  parties  an  ad- 
ditional sum  to  be  paid  to  the  vendor  upon 
the  procurement  of  the  right  to  sell  anci 
carry  on  a  retail  liquor  business  within  the 
saloon,  a  complaint  by  the  assignee  of  the 
vendor  to  recover  the  amount  of  the  de^ 
posit  is  Imsuffleient  if  it  does  not  aver  that 
the  vendee  procured  the  right  to  carry  on 
the  business^  or  could  carry  on  the  business 
without  the 'procurement  of  the  license,  or 
that  by  his  own  neglect  or  default  he  had 
failed  to  secure  the  privilege.  (Kiefer  v. 
Laventhal,  110  OaL  687.) 

47.  Such  contract  of  sale  is  to  be  con- 
strued as  an  agreement  to  pay  a  fixed 
price  for  the  personal  property  owned  by  the 
vendor  in  the  saloon,  and  to  pay  the  addi- 
tional sum  when  and  if  the  vendee  obtained 
a  license  to  conduct  the  business;  and  if  he 
succeeded,  his  liability  was  complete,  but 
if  he  failed,  then  he  owned  the  property 
for  which  he  had  paid  the  price^  and  the 
transaction  was  at  an  end.  (Kiefer  v. 
Laventhal,  110  Cal.  667.) 

48.  In  an  action  upon  a  note*  where  the 
answer  pleaded  that  it  was  given  in  part 
payment  for  a  harvester,  which  was  war- 
ranted to  do  good  work  and  that,  subse- 
quent to  its  execution,  it  was  agreed  be- 
tween the  parties  that  the  note  should  re- 
main until  the  next  harvest,  and  that  the 
harvester  should  'be  put  in  order  to  do  good* 
work,  otherwise  the  npte  was  to  be  returned 
and  the  contract  of  purch^e  rescinded,  and 
alleged  that  the  harvester  was  npt  put  in 
order,  and  thi^t  the  note  was  demanded  by 
the  defendant,  which  demand  was  not  com- 
plied with,  etc.,  the  burden  ol*  proof  is  upon 
the  defendant  to  prove  the  new  matter 
alleged  In  the  answer,  and  the  contract 
pleaded  in  the  answer  is  not  admissible  in 
evidence    upon    cross-examination    of    the- 
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plaintiffs;  and  It  Is  error  to  grant  a  non- 
suit because  of  mere  proof  ot  the  contract, 
in  the  absence  of  proof  either  that  the  next 
harvest  had  not  arrived^  or  that  the  plain- 
tiffs had  been  given  an 'opportunity  to  put 
the  machine  in  order,  and  had  failed  to  do 
so.    (Haines  v.  Snedigar,  110  Cal.  18.) 

VII.  Liability  of  Seller  on  Sale  of  Danger- 
ous Article. 

49.  One  who  sells  an  article  which  he 
knows  to  be  dangerous  because  of  con- 
cealed defects,  without  notice  of  its  nature 
and  qualities,  commits  a  wrong,  independ- 
ent of  the  contract,  and  is  liable  under  the 
law  of  torts  to  any  other  person  who  is  not 
himself  in  fault,  though  not  in  privity  of  con- 
tract with  him,  for  any  injury  which  may 
reasonably  be  contemplated  as  likely  to  re- 
sult, and  which  does  in  fact  result  there- 
from.   (Lewis  V.  Terry,  111  Cal.  39.) 

50.  In  order  to  r^der  the  purchasers  of 
the  unsafe  and  defective  folding  'bed  a  culp- 
able intervening  cause,  so  as  to  relieve  the 
vendors  from  llal)ilicy  for  Injury  to  their 
tenant,  it  must  be  proved  that  the  purchas- 
ers knew  of  the  defect  In  the  structure  of 
the  bed.    (Lewis  v.  Terry,  111  Cal.  89.) 

51.  The  fact  that  a  bed  is  not  ordinarily 
a  dangerous  instrument,  though  impoiitaut 
to  be  considered,  in  case  of  mere  negligence, 
cannot  aid  a  vendor  who  has  represented 
a  folding  bed  sold  by  him  to  be  safe,  when 
known  by  him  to  be  really  unsafe,  but  would 
in  such  case  rather  enhance  the  wrong  of 
such  misrepresentation  by  rendering  the 
danger  more  insidious.  (Lewis  v.  Terry,  111 
Cal.  39.) 

52.  When  a  tradesman  sells  or  furnishes 
for  use  an  article  which  is  actually  unsound 
and  dangerous,  but  which  he  believes  to 
be  safe,  and  warrants  accordingly,  he  is 
not  liable  for  injuries  resulting  from  the  de- 
fective or  unsafe  condition  to  a  person  who 
was  neither  a  party  to  the  contract  with 
him,  nor  one  for  whose  benefit  the  con- 
tract was  made.  (Lewis  v.  Terry,  111  Cal. 
39.) 

53.  Sflajtement  of  facts  flsi  oomplalnit  he&d 
8utfiio.ienjt  to  «flio»w  liabfttlty  of  vendors  of 
chatted  for  injmy  resnUtntg  ix>  third  perEK>n 
from  latent  defect  in  the  cihaittel.  (Lewis  v. 
Terry,  HI  Cal.  39.) 

SAMPLES. 
Sales  by.     See  Sales,  28. 

SAN  DIBGO. 

Fee  hUl  of  1876,  effect  of  new  oomstltutfton 
on.    See  Constitutional  Law,  2. 

Conveyance  oif  land  by.  See  Municipal 
Corporations,  41. 

Acts  curing  deeds  by.  See  Municipal  C5or- 
I>oratlon8,  43,  44. 

SAN  FRANCISCO. 

I.  Officers  in;  Elections. 
II.  Schools  of. 


III.  Streets  In. 

IV.  Lands  in;  Van  Ness  Ordinance. 
V.  Demands  against 

Consolidation  act,  effect  of  dvU  Code  on 
selections  of.   See  Radlroacls,  24. 

Power  to  pass  ordinance.    See  Licenses.  8. 

Ordinance  of  is  general  Jaw  and  not  spe- 
cial legislation,  when.    See  Ordinances,  16. 

Departments  of  sufpesior  court  of.  See 
Courts,  1. 

Issuanice  of  summons  Im.  See  Summons, 
1,2. 

Depot  act,  oonstnictlon  of.  See  Harbor 
Commissioners. 

I.  Officers  in;  Elections. 

Power  of  supervisors  over  demands 
against.    See  post,  V. 

Supervisors  cannot  delegate  authority  to 
improve  streets  to  street  sux>erisiit»ndeat  See 
Streets,  23. 

Power  of  mayor  to  veto  ordinance  gramt- 
ing  franchise  for  street  railroad.  See  Rail- 
roads, III,  2. 

Act  reiatln^g  to  election  commission  in  U 
void.    See  Constitutional  Law,  85. 

Poaice  commissioner  of.    See  Police. 

Supervisors  cannot  set  aipart  land  for  pri- 
va/te  corpoTBition.    See  post,  13. 

1.  Under  the  act  of  March  24,  1876,  the 
present  boaM  of  new  city  hall  commlssioa- 
ers  has  fhe  same  discretionary  powers  to 
modify  the  plans  of  the  new  city  haU  as  that 
enjoyed  by  their  predecessors  under  the  act 
of  1870,  page  738,  and  consequently  may 
make  deviations  from  the  plans  adopted  by 
the  commissioners  in  1871,  under  the  proTl- 
sions  of  the  act  of  1870;  and  their  action 
In  providing  for  the  construction  of  a.  dome, 
in  place  of  a  squiare  clock  tower  contemplat- 
ed by  the  original  plans,  is  not  an  abuse  or 
In  excess  of  a  reasonable  exercise  of  their 
powers.    (Laver  v.  Ellert,  110  Cal.  221.) 

2.  It  is  not  competent  for  the  supervisors 
of  the  city  and  county  of  San  Francisco,  by 
ordinanoe  or  resolution,  to  restriet  the 
amount  to  be  paid  for  election  expenses,  nor 
to  restrict  the  auditor  in  the  exercise  of  his 
office,  nor  to  absolve  hdm  from  the  perform- 
ance of  hlfi  duty  to  audit  demands  upon  the 
treasury  which  have  been  approved  and  or- 
dered paid  by  the  proper  board  or  officer, 
and  (the  holder  of  such  a  demand  has  the 
right  to  the  enforcement  of  Iftils  duty.  (San 
Francisco  v.  Broderick,  111  Cad.  302.) 

3.  The  election  commissioners  of  San 
Fnanicisco  have  exclusive  power  over  the 
conduct,  management,  and  control  of  elec- 
tions therein,  and  demsands  on  the  treasury 
authorized  or  allowed  by  <them  for  the  pur- 
pose of  carrying  out  the  registration  and 
election  laws  have  the  same  fotrce  and  effect 
as  if  authorized  or  allowed  by  the  board  of 
8U5)ervlsors,  nor  are  they  bound  by  any  lim- 
it fixed  by  the  board  of  supervisors  as  its 
estimate  of  registration  and  election  ex- 
penses to  be  paid  out  of  the  general  fund; 
nor  does  the  fact  that  its  estimate  is  too  low 
deptrive  the  holders  of  claims  for  the  excess 
above  such  estimate,  which  have  been  al* 
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lowed    by  the    election    cammissUniers,  of  legrialature  orf  1858.    (Diggiiiis  v.  Hartshome, 

their  ri-ght  to  x>ayineut  so  Iod^  ats  there  Is  108  OaL  154.) 

money   to  the  .trea«iiTy  appllcaWe  thereto.  9.  The    statnrte  of  1871-72  cannot  be  con- 

(Saai  Fraaicteco  v.  Broderick,  111  Oal.  302.)  strued  eo  ae  to  peqtiJte    -that    the    streets 

4.  The  act  uivder  which  the  election  com-  theredm  refeoed  to  shaill  be  those  delineated 
miasionera  of  San  Francisco  were  a^ppolnted,  upon  both  mops  described  In  the  staitute, 
as  provided  for  In  section  1075  of  the  Polltl-  but  gives  jiaiisdiction  to  the  supervisors 
cal  Code,  being  unconertituitlonal  and  Todd,  over  eaxrh  street,  or  any  pert  thereof,  as  de- 
the  auditor  of  rbhe  dty  and  county  of  Sian  Uneated  upon  either  map,  axud  the  word 
Frameiflco  was  not  authorla&ed  to  draw  a  "and"  as  used  in  the  atadjute  in  leference  to 
warrant  for  the  salary  of  such  election  the  >nmx)e  is  to  be  construed  as  "or."  (Dlg- 
conunlssloners,  and  mandamus  will  not  lie  'gine  v.  Hartshome,  108  Cal.  154.) 

to  compel  him  to  draw  eradh  warrant    (Den-  10.  The  adoptloa  of  the  Vaa  Nese  map  by 

man  v.  Brodeidcik,  111  Oal.  96.)  the  Van  Ness  oidinance  of  the  city  of  San 

5.  The  board  of  supervisors  of  the  city  Framclsco,  amd  its  confirmation  by  the  legls- 
aiDd  county  of  San  Francisco  have  no  an-  htture,  caused  the  streets  delineated  theteon 
tbarity,  under  the  terms  of  the  Ck>n9olldaition  to  become  open  pubdiK!  highways,  and  where 
Act,  to  purchase  real  estate  as  a  cdte  for  a  such  map  shows  the  change  of  a  street  from 
smaiUpox  >liospitaL  <Vaa  iSchm'idt  v.  Widber,  the  space  deOineated  upon  the  map  formerly 
105  Oal.  151.)  kept  in  the  alcalde's  office,  imown  as  the 

a  The  registrar  of  the  dty  aind  county  of  Laguna  survey,  the  space  designated  upon 

Saji  Fianciwo  has  power  to  appoint  a  dep-  the  map  of  that  survey  ceased  to  be  a  pub- 

uty  to  administer  the  neceesary  oaths  to  lie  highway.    (City  and  County  of  S.  F.  v. 

those  coming,  to  the  registrar  to  be  regis-  Burr,  108  Oal.  460.) 
tered,  .whdch  duty  to  administer  oaths  natu- 

't^^^''''^  ^""J"^  ''^'  *™l  to  oontem-  ly   j^^^  ^     y^  Ness  Ordinance, 

plated  by  the  act  creating  such  office,  and  — -«-v.^. 

the  number  of  his  deputies  who  may  ad-  Judicial  notice  of  pueblo  lands.    See  Judi- 

minidter  such  oaths  is  limited  only  by  his  oi^l  Notice,  9. 

discretion.    (PeopAe  v.  Watte,  102  Oafl.  251.)  11.  When  the  aeglslatuie  of  the  state  of 

Oalifomia  ratified  oidinance  No.  822  of  the 

TT    Qrwh/w^ia  rvf  ^^^^  ^^^  county  of  San  Francisco,  except  00 

11.  exrnwiB  01.  ^^^  ^  ^^  j^^  reference  to  the  grant  by  the 

7.  The  board  of  education  of  Sam  Fran-  dty  of  any  part  of  the  public  squares  and 

Cisco  may  make  all  reasonable  rules  regu-  parks,  and  hy   the  sajme  act  ratified   the 

lating  vacatioaw  and  leaves  of  absence  for  Van  Ness  map  upon  which  Lafayette  park 

teachers,  but  cam  pass  no  rules  in  contra-  was  delineated  and  described  as  a  public 

vention  of  the  statutory  'provialons  securing  park  or  square,  the  ra.tification  of  the  Van 

to  a  teacher  a  poeitlon  of  the  same  grade  Ness  map  gave  it  validity,  ami  confirmed 

and  compensation,  and  a  rule  that  when  a  Lafayette  park  as  a  public  square,  and  it  is 

teacher  returns  from  her  leave  of  absence,  not  material  that  the  map  had  been  prepar- 

if  there  be  no  suita'ble  vacancy,  such  teacher  ed  and  adopted  after  the  time  limited  by 

shall  be  assigned  to  the  head  of  the  day  ordinance  822.    (The  dty  and  CJounty  of  S. 

school  substitute  oUaas,  her  compensation  for  f.  v.  Mooney,  106  Gal.  586.) 

which  is  much  less  than  that  which  attach-  ^o   nru^  «v.^^ki^  i,o,wiI  ^.^  a-**  t3i^«^«.wv  -.«^ 

«^  4-^  *-\^^  »,»^vv  ^^r^  vws^iM.^^  +«  ^1^1^^  a,«^K  ^^'  ^^^  pueolo  lajDOs  of  Sam  Francisco  are 

lic^riJS^^J^SS^l^voM     (#Si^  ^'^Jd  *^  t™**  '""^  ^^  »»«  ^  ^"^fit  «*  «b« 

JSfiT  ^d^BdS^.  107  Si.  9^  1^^^  *'  *^  *="^' J^^*  T""  "^^ 

K,AAXM^A  T.  x^vnuu  vi  f/uuvuuvu,  J. V I  vwi.  o^.f  thepeof  ds  wcTc  reserved  and  set  apart  by 

^^  ordinance  for  xrablic  uses;  and  order  No.  800, 
IiII,  StreeuB  In.  which  wais  validated  by  the  legi^ature,  con- 
Streets  marked  on  map  of  Lagima  survey  forred   upon  the  supervlsora  power  to  set 
are  dedicated  to  pabUc  use.   See  Deddicatlom,  apart  and  to  delineate  upon  the  offi^dal  map 
15.  lots  or  portions  of  laBd  for  pufblic  uses  only, 
Market  street,  ordev  opening.    See  Streets,  and  the  act  of  the  l^alature  in  validating 
VI,  1.  that  ordinance  was  onily  a  letter  of  author- 

8.  Under  the  statute  of  1871-72,  declaring  ^^  ^^  ^^  supervlsora  to  make  a  selection 
that  all  the  streets  lafld  down  on  the  maps  in  *^^  designation  of  lots  for  public  uses  ac- 
the  oflace  of  the  dty  and  county  surveyor,  cording  to  its  terms,  and  is  not  to  be  con- 
commonly  known  as  the  "Brooks  and  Potter  str"^  o^  a  ratification  of  any  a)ct  already 
map'*  and  "Humphreys*  map,"  are  public  Performed  by  them,  but  any  lots  or  portions 
streets  for  the  purpose  of  the  la-w,  the  board  ^  ^^^°^  selected  and  designated  by  them  for 
of  supervlsora  has  j-urisdlctlon  to  order  the  «.  public  purpose  are  limited  to  and  can  be 
improvement  of  any  of  the  streets  deiineat-  claimed  or  kept  only  for  such  public  pur- 
ed  on  either  map,  and  to  order  the  grading  P^®»  ^''^  ^^7  seuectlon  or  designation  upon 
of  the  wOiole  or  any  part  thereof,  and  it  is  ^^  ^^P  t)y  the  supervisors  for  any  other 
immaterial  to  their  JuTlsdictlon  to  order  the  Pu^poee  is  an  act  without  authority,  and  can 
grading  of  part  of  a  street  as  described  on  ooi^er  no  rig»ht  to  the  land  so  designated, 
one  of  those  maps,  that  it  only  includes  a  (Oaliforoda  Axsademy  of  Sciences  v.  Olty  and 
part  of  a  street  as  described  on  the  other  Oounty  of  San  Francisco,  107  Cal.  334.) 
maip,  or  as  described  upon  the  Van  Ness  13.  The  board  of  eupervidbrs  of  the  dty 
map,  which  was  made  official  by  act  of  the  and  county  of  San  Francisco  had  no  power 
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UDfder  order  No.  800,  «U9  ra/tiaed  by  the  leg- 
istature,  to  set  cupart  vuny  lots  or  portkm  oif 
bmtd  desi^rnft'ted  for  the  uae  of  the  Academy 
of-  Seiencefl,  which  Is  a  prlva/te  corpomtioQ, 
with  limited  memiberahlp,  amd  can  In  ih>  re- 
spect be  regamded  aa  inyested  wltb  the  oare 
of  the  pub&c,  or  aubject  to  pxibtic  caotxtol; 
a<Did  the  fact'tha/t  the  potUiic  derives  a  ben- 
et^t  from  its  teibors  and  its  conttributioins  to 
science  does  not  rencler  such  or0B2il»ution  a 
public  body  or  its  object  a  public  purpoee. 
(GalifoanJa  Academy  of  Sdences  v.  City  aAd 
County  of  San  Fnuojcisco,  107  Oal.  334.) 

14.  In  an  actlom  by  a  iMIntiff,  who,  for 
mone  than  flye  years,  wafi  the  poBsessor  of 
a  paflcel  of  land,  claimed  by  the  oity  of  San 
Francisco,  against  a  defendaxyt  who  took 
forcible  posseesioii  of  ithe  land,  claiming  un- 
der a  lease  from  the  city  of  San.  Fxaooispo, 
and  aUso  agaiinst  the  city  and  county  of  San 
Fiancteco,  where  the  only  proof  for  the  de- 
fendants was  oral  testimKyny  of  the  lease 
from  the  city  to  the  Intruder,  witbout  proof 
of  the  lease,  and  without  es^  eridenice  giy- 
en  in  suiiirart  of  the  righrt  of  tiie  city  to  oiake 
the  lee^e,  except  the  oral  testimony  occ  a 
watness  that  the  pto^^ecty  Hvtid  pBirt  of  the 
Old  Mission,  or  Ohannel,  ooi^eelc  'land  recAalm- 
ed  by  the  cAty,  and  that  It  had  always  been 
understood  that  it  was  dty  property,  tbere 
is  not  sufficient  proof  of  any  title  or  riglit 
of  possession  in  the  defendants,  and  the 
plaintiff  is  esvtltlcd  to  a  recovery*  of  the 
landiB.    (Goodwin  v.  Scheerer,  106  Oal.  690.) 

15.  There  is  no  presumption  thait  any  por- 
tion of  the  land  coveired  by  the  Van  Ness 
ordinance  was  or  was  not  in  the  actual  pos- 
session of  any  one  during  tfhe  period  pro- 
vided for  in  the  oidlnancs;  but,  in  any  legal 
proceeding  In  wlhich  the  fact  whether  a 
particulaor  ];>aiT^l  of  (land  was  or  was  not 
then  held  in  actual  possession  becomes  ma- 
terial, it  must  be  estsibliisibed  by  that  party 
who  relies  'upon  tbe  fact  as  an  afflrmative 
Issue  in  sux)port  of  hds  claim  or  defense. 
(Goodwin  V.  Scheerer,  lOd  Oal.  690.) 

V.  Demands  against. 

One-twelfth  act.  See  Municipal  Oorpora- 
tlons,  27. 

lucurilng  indebtedfoess,  expenses  and  in- 
come of  city.  See  Mnnlcipal  Corporations, 
IV. 

Recovery  of  pevcentatge  in  mechaniic*s 
lien,  aodts  in.    See  Oosts,  6. 

16.  The  city  and  county  of  San  Pmnfcisco 
can  in  law  have  no  choice  as  to  which  of  its 
creditors  sliaJl  first  be  paid;  and  it  cannot 
by  ordinance  or  resolution  restrain  the  au- 
ditor from  auditing  demands  against  it 
w.M<*  have  been  properly  allowed  and  or- 
dered paid.  (San  Francisco  v.  Broderick, 
111  Cal.  302.) 

17.  The  act  of  1858  (Stats.  1858,  p.  233), 
conferring  power  upon  the  board  of  super- 
visons  to  "oi-der  paid  any  final  Judgment 
aisrainat  said  city  and  counjty.  out  of  the  sur- 
plus fimd,"  does  not  authorize  the  payment 
of  such  Judgment  out  of  the  revenue  col- 
iPH^tpd  for  any  subsequeut  year.  (Siuilth  v. 
Broderick,  107  Cal.  644.) 


18.  Tbe  action  of  the  treajrarer  of  the  city 
and  county  of  San  Fnancisco  in  refui^Hng  to 
pay  a  demand  for  the  purchase  price  of  a 
site  for  a  smailpox  hoepital  Is  in  tlie  exer- 
cise otf  authority  conterred  upon  the  treas- 
urer by  the  terms  of  (the  OcnsolldtttAon  AOL 
(Yon  Sf^mildt  v.  Widber,  106  Osl.  161.) 

19.  Wiiene  the  boeMl  of  BUpervisors  of  the 
city  and  coiuvty  of  San  Francisco  have  not 
exceeded  their  •porwers  in  allowing  a  de- 
mand, which  is  a  v«tid  and  legal  claim 
against  the  city  and  county,  It  to  the  duty 
ot  the  auditor  to  audtt  it,  and  upon  his  re- 
fusal mandaimtks  will  lie  to  compel  him  to 
do  eo^  although  (the  qbfcintitnt  has  not  talDea 
an  oppaal  tx>  the  board,  as  provided  in  sec- 
tion 82  of  the  ConBoUdation  Act  (Hunt  r. 
Broderiok,  104  Oal.  813.) 

20.  Secfilon  92  of  the  OcmsMKIMon  A)Ct  doea 
not  aspplj  to  a  case  where  the  d^nand  has 
onoe  been  passed  upon  by  the  board,  and 
which  ntust,  in  the  flrst  Inirtaiice,  be  pcesent- 
ed  to  and  determined  by  the  board  itscAf. 
(Hunrt;  v.  Broderick,  104  Oal.  318.) 

21.  Under  the  aot  Of  May  17,  1861,  ghing 
the  board  of  superrlaors  of  the  city  and 
county  of  San  Frandsco  po^er  to  aiUow,  out 
of  the  general  fond,  tiot  exceeding  five  thou- 
sand doUars  in  as^  one  fiscal  year  for  the 
empHoyment  M  special  cootill^,  -tiie  board 
may  allow  a  demand  for  the  services  of  spe- 
cial counsel  Jn  the  sum  of  two  thousand  dol- 
lars, and  there  <is  nothing  in>  the  act  of  Feb- 
ruary 26,  1878^  commonly  known  as  the 
'•One-Twelfth  Act,"  to  prevent  such  allow- 
ance.   (Hunt  V.  Broderidc,  104  Oal.  313.) 

SAN  FRANKnaOO  flTOOK  EXCHANGE. 

Seat  In  ds  exempt  from  taxa/tion.    See  Taxa- 
tion, 18. 

SAK  JOSE. 

1.  Under  section  1617,  sabdlvtoton  9,  of  the 
Political  Code,  and  seetilon  1662  of  the  same 
code,  as  amended  in  1803,  wMch  are  control- 
ling  dn  the  city  of  San  Jose,  as  elsewhere,  the 
boaid  of  educaition  of  that  cAty  (has  power 
to  adopt  the  kindeifiainten  as  >part  of  tlie 
publiic  primary  schools,  and  to  *pix>vlde  for 
the  adirndssion  of  children  of  kindergarten 
dasses  to  be  imstructed  by  teaiehers  provid- 
ed with  a  fspeetol  certificate  atrtborlsinir  the 
holder  to  teach  the  kindergarten  system  as 
a  special  study.  (Sinaott  v.  OoOomibet,  107 
Oal.  187.) 

2.  The  mayor  and  common  council  of  San 
Jose  have  full  power  to  create  and  estab- 
lish a  city  police  fior  that  city,  and  to  pre- 
scribe their  duties,  compensation,  and  ithe 
terms  of  their  employment;  and  the  act  of 
March  23,  1893,  requiring  the  c4ty  council  of 

'  cities  of  not  less  than  ten  thousand,  and  not 
exceeding  itwenty-flve  thonsand,  inhabitants 
to  fix  the  compensation  of  the  city  police,  in 
accordance  with  that  act,  is  unconstitutioaal 
and  void.  (Darcy  v.  Mayor  and  Oommoo 
Council  of  San  Jose,  104  Oal.  642.) 

SANTA  ROSA. 

Under  the  charter  of  the  city  of  Santa  Rosa, 
persons  found  guilty  of  violating  dty  ordl- 
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nanoee  sbomld  be  ootnmitted  to  Itie  city  pcta- 
•on,  and  those  foimd  gvMy  of  ylolatloiL  of 
the  orimiiial  law«  of  (the  «tate^  wb&re  im- 
piisoiimeiit  ia  ordeiied,  abonkl  be  committed 
to  tiie  county  JaAL  (Oauinty  of  SoiKMxia  t. 
•City  of  SMita  aoBA,  102  QbL  426.) 

SATISFAiOnON. 

Judgments,  satiBfaetioii  of.  See  Jodig- 
ments,  X. 

Mortgage,  satisfaction  of.  See  Mortgages, 
XII. 

SAVINGS  BANKS. 

See  Banks  ai^d  Banking. 

Two  aystems  of.    See  Taxation,  16. 
Taxation  of  and  of  defpoaits  in.    See  Tax- 
ation, 15. 

SCHOOL  LANDS. 

See  PtkbUc  Lands,  II. 

SCmOOLS. 

I.  SdMOl  Distnict  ivttUn  Liiidts  of  Olty; 
Ne^  Districts. 

II.  Bosardfl  of  B2d!iioa1]lon;  ActlottB  against 

III.  High    8<Aioo(s,    OrgaiDdt9;tl<oii   of    and 
Bi^ectton  of  AttildiXigB. 

lY.  EiindergairteiiB. 

V.  Teachers  in. 

VI.  Fonds;  Taxation;  Elections. 
VII.  Actions  against  SksIhx)!  Districts. 

See  Utdi^ersity  of  OsKfoiaiia. 

San    Fittncisco,    schools    4n.    See    San 
J^ancisoo,  11. 

I.  School  DlSrttfict  wdthln    Limits    of    City; 

Now  Districts. 

1.  Where  a  school  dfel^ct  established  by 
the  snc^ervisors  was  in  fact  within  the  ter- 
ritonlal  Umits  of  a  city,  thong^h  suptMoed,  in 
good  fairt:h,  1o  be  without  its  limits,  aiMi  the 
district  60  organized  exyerdsed  the  lyowers 
and  discharged  thie  duties  of  a  school  dis- 
trict in  the  same  manner  as  if  its  otgandza- 
tion  'bad  been  legally  perfected,  to  the  ez- 
clnslon  of  any  other  school  dlertrict,  with  the 
acqoilescence  of  the  cSty  school  distdct,  and 
of  the  concnty  and  sta>te  authorities,  and  as- 
sumed corporate  powers  and  privileges,  asid 
taxes  were  levied  and  collected,  apportioned 
and  expended  in  iits  behalf  in  Uke  manner  as 
other  school  districts,  and  the  owners  of 
proi>erty  Imcluded  in  the  district  recognized 
its  corporate  existence  by  paying  taxes  fbr 
its  use,  such  sdiool  district  is  a  coii)oraition 
de  fiaicto,  wliose  existence  cannot  be  collat- 
erally impeex^hed;  and  the  taxpayera  cannot 
recover  back  the  taxes  paid  by  them  into  Its 
bond  and  interest  fund;  nor  is  a  new  school 
district  thereafter  regudaarly  established  en- 
titled to  any  of  the  funds  collected  for  the 
XMymemt  of  tbe  principal  and  Interest  of  the 
bonds  of  the  school  dlwtrict  de  facto,  but 
the  holders  of  the  bonds  are  entitled  to  the 
taxes  paid  into  the  bond  and  interest  fund, 
to  the  exclusion  of  the  taxpayers  and  of  the 
new  district.  (Hamilton  v.  County  of  Son 
Diego,  108  Cal.  273.) 


II.  Boards  of  Education;  Actions  agaln«t 

Board  of  education,  ooonpenaatioai  of,  eftect 
of  Oouoty  Government  Act  as  a  repeal  of 
ptikyr  act.   See  Statuites,  32. 

Compelling  board  of  ednoation  to  issue 
teacher's  certiflfcate.    See  post,  16. 

Employment  of  teetcbiers  by  board  of  edu- 
cation.   See  post,  V. 

2.  Wthere  the  statute  provMieb  thait  a  ma- 
jority of  the  board  of  education  lAall  eonsti*- 
tute  a  quonim  for  the  transactloti  of  bosi- 
aess,  and  that  the  boaird  may  enact  rules  floor 
the  conduct  of  its  own  proceedtngs,  the  au- 
thority given  it  to  enact  such  rules  does  xtot 
authorise  it  to  overtlurow  or  change  the  ruie 
declared  by  the  statute,  tbat  a  majority  of 
the  boacd  ahail  coiiBtltute  a  quorum.  (Mai- 
ley  V.  Board  oC  Bducatlon  of  the  City  of  San 
Joee,  102  Gal.  6i2.) 

3.  A  compiLain't  against  tbe  board  of  edu- 
cation of  a  city  averring  that  at  the  de- 
fendant's -Dequest  the  •plaln'tiift  made  and  de- 
livered to  defendant  certain  plans  and  speci- 
fications for  public  school  buHldings,  to  be 
built  in  the  city,  which  were  duly  approv- 
ed, accepted,  and  adopted  by  the  defendanft, 
and  that  the  services  of  the  plaintiff  in  pre- 
paring and  fumHshing  the  same  to  the  de- 
fendant were  reasonift>ly  worth  a  certaiin 
stated  sum  of  money,  payment  ot  which 
pAainrtiff  has  demanded  of  defendant,  and 
that  the  defendant  bas  paid  no  part  here- 
of, states  a  sufliicient  cause  of  action  upon 
an  implied  assumpsit.  (Brown  v.  Boaid  of 
Education  of  the  City  of  Pomona,  108  OaL 
531.) 

III.  High  Sdhools,  Oiigaiitization  of  aud  B>rec- 

ti(m  of  BuiidlngiB. 

4.  Tbe  act  to  provide  for  the  establisbtment 
of  high  schools  in  the  state  of  California, 
approved  March  12,  1891,  is  unconstitution- 
al, In  that  it  authorizes  the  county  superin- 
tendent of  schools  to  fUTDiish  to  the  board  of 
supervisors  an  estimate  for  the  tax,  and 
makes  it  the  duty  of  the  board  to  proceed  to 
fix  a  rate  which  will  realize  tbe  amount  of 
his  estimate,  thns  leaving  the  amount  o(f  the 
tax  whoUy  to  the  discretioni  of  an  executive 
officer,  and  leaving  no  discretiOD  in  lAile 
board,  and  thereby  delegating  legisteH^ve 
power  to  the  county  supettntendent.  (M.^ 
Oabe  V.  Carpenter,  102  Gal.  469.) 

6.  The  i>ower  to  levy  a  tax  is  purely  leg- 
islative, and  the  high-school  act  vests  no  leg- 
islative power  in  the  board,  but  commands 
them  to  do  a  purely  ministerial  act  Jn  a  mode 
prescribed,  without  reference  to  tbelr  Judg- 
ment or  discretion.  (McOabe  v.  Oarpentl^, 
102  Cal.  469.) 

6.  Under  the  act  of  the  leglslatui^  of 
March  20,  1891,  to  provide  for  the  establish- 
ment of  high  schools,  no  corporate  act  of 
the  board  of  trustees  of  the  several  school 
districts  uniting  to  form  a  union  high  school 
district  is  required;  but  it  is  sufladent  that 
a  majority  of  the  trustees  of  each  of  the 
school  districts  shall  ei^n  the  petition  to 
the  sinx>erln'tendent  of  schools  for  the  forma- 
tion of  tlie  union  hifth  school  district,  though 
not  authorized  by  any  corporate  act  or  res- 
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olxitlofii  of  any  one  of  the  boards  of  scbool 
trustees  of  wMcli  the  fid^ners  were  mem- 
bers. (People  ex  rel.  Biowdi  v.  Uniton  Higih 
Sohool  Dtetriot  <A  Solano  Ckninty,  101  OaL 
655.) 

7.  The  second  section  of  the  ac<t  of  March 
20,  1891,  proTlding  that  the  petitk>n  of  the 
truatees  shall  be  accompanded  by  another 
petition  '*for  the  eBtabUiOiment  of  such  hlgli 
sehoote,  sigrned  by  not  less  than  one  honidred 
peeident  electors  of  sneh  school  dtotrtct," 
does  not  require  that  *the  petition  shal'l  be 
si^gned  iby  one  Jiundred  resident  electors  in 
eax:h  of  the  common  school  dlf^tricts  of  wlhiclh 
Che  proposed  hig>h  school  district  is  com- 
posed, but  the  words  "such  scbool  district" 
refer  to  the  proposed  "union  high  school  dAs- 
trlct"  (People  ex  rel.  Brown  v.  Undooi  High 
School  District  of  Solano  Oonnty,  101  Oal. 
665.) 

8.  The  pro^lsiiotis  of  the  statute  that  the 
county  school  superintendent  sSiaQ  caH  ain 
election  in  each  school  district,  and  that  the 
officers  of  such  elections  shall  report  the  re- 
sult to  him,  and  that  if  a  majority  of  sucb 
votes  be  cast  In  fsTor  of  a  high  achool,  the 
superintendenKt  must  call  a  meeting  of  the 
boards  of  sclhool  trustees,  and  proceed  to  de- 
termiine  the  qiiestton  of  'locating  the  high 
school,  do  not  require  that  there  shall  be  a 
majority  of  the  votes  oaM  in  eadh  district 
In  favor  of  the  high  school,  but  the  statute 
is  properly  construed  to  mean  a  majority  of 
all  the  votes  cast  In  the  proposed  high  school 
cMsbrict  (People  ex  pel.  Brown  v.  Union 
High  School  District  of  Solano  Oounty.  101 
C5al.  655.) 

9.  Tlbe  election  having  been  regularly  call- 
ed, and  euH  the  persons  interested  having 
been  duly  notified  of  the  time  and  places 
at  wlikjh  they  would  have  the  privilege  of 
voting,  the  neglect  to  bold  am  election  In  one 
of  the  school  disrtrlcts  does  not  vitiate  -the 
election.  (People  ex  rel.  Brown  v.  Unlom 
High  Scfhool  District  of  Solano  Oounty.  101 
Oal.  655.)  ^ 

10.  Where  the  board  of  supervisors  have 
not  acquired  title  to  a  lot  of  load  tipon 
which  to  erect  a  high  school  buiWlmg  they 
cannot  be  compelled  by  writ  of  mandate  to 
estimate  the  cost  of  erecting  a  county  hijgh 
sc(hool  building,  furnishing  the  same  aiDd 
conducting  the  school  for  twelve  months. 
(Martim  v.  Board  Of  Supervisops  of  Yolo 
CJounty,  108  Oal.  668.) 

11.  Under  the  statute  regulatimg  the  erec- 
tlqju  of  a  county  high  school  building,  the 
board  of  supervisors  must  acquire  and  own 
the  lot  upon  wbich  the  building  is  erect- 
ed, and  must  couTey  It,  after  the  coanpletlon 
of  the  building:  to  -the  board  of  education, 
who  must  hoM  ft  In  trust  for  the  county. 
(Martin  v.  Boaiid  of  Supervisoow  of  YoQo 
Oounty,  108  CJal.  668.) 

12.  A  promise  made  by  two  persons,  with- 
out consideration,  assuiDalng  to  vouch  that 
the  oounty  seat  would  furnish  a  lot  for  high 
sohool  purposes,  provided  the  supervisors 
would  erect  thereon  a  flist-class  high  school 


building,  the  psoperty  to  ^revert  to  tdie  owo- 
ers  wlien  it  ceases  to  be  used  for  hagh 
school  purposes,  is  too  Tague  to  'be  consider* 
ed  as  f  urolsliinig  any  sort  of  title  to  the 
lot  mentioned;  and  an  acceptance  of  socn 
promise  by  the  supervisors  does  iDOt  require^ 
tbem  to  proceed  fairther  in  reference  to  the 
erection  of  a  county  high  school  building. 
(Martin  v.  Board  of  SupervisoTB  of  Yolo- 
Oounty,  108  Oal.  668.) 

IV.  Kindergartens. 

KindergQjpten,  Judlicial  avotice  of  meaning 
of.    See  Judicial  Notloe,  1. 

Klibdergajrten,  power  to  estaiblififti.  See- 
San  Jose,  1. 

13.  Although  the  kindergarten  system, 
when  adopted,  is  to  be  regarded  as  part  of 
the  public  primary  scbools  of  tl^  school  dis- 
trict, yet  it  is  not  essential  that  the  teaciier 
of  the  kindergarten  dasoee  must  have  a 
certificate  authorizing  her  to  teach  the  whole 
prdmary  sch<xol  course  before  sihe  can  be 
eligible  to  employment  as  a  teadtier  in  tihe 
kindergarten;  but,  under  section  1771  of  the 
Political  Oode,  the  oounity  board  Of  educa- 
tion has  authority  to  grant  a  certificate  to 
teach  kindepgaiften  classes  as  a  speoSal 
branch  required  by  a  dty  boaaxl  of  educa- 
tion.   (Slnnott  V.  Oolumbet,  107  Oal.  187.) 

14.  The  kindergaiPten  classes  being  a  part 
of  the  primary  schools,  a  warrant  drawn  by 
the  board  of  education  upon  the  treasurer 
of  the  city  against  a  fund  in  his  haods 
known  as  the  "Gnaipimar  and  Piimary 
School  Fund"  imust  be  paid  out  of  that  fund^ 
and,  upon  (refusal  of  the  dty  treasurer  to 
pay  the  same,  a  writ  Of  mandeonus  will  is- 
sue comi>elMng  such  payment.  (Sixmott  v. 
CJOlonwbet,  107  Cal.  187.) 

15.  It  is  immaterial  that  tbe  kindergarten 
class  or  system  had  no  existence  In  tbe  pri- 
mary schools  at  the  time  when  the  tax  was 
levied  to  raise  a  fund  for  the  expenses  and 
teachers*  salaries  of  the  grammar  and  pri- 
mary schooOs  of  the  dty.  (Slnnott  v.  Colom- 
bet,  107  Oal.  187.) 

V.  Teachers  in. 

fl 

Who  may  teach  In  klndergaaiwns.  See 
ante,  13. 

16.  An  appMcaut  to  a  county  boend  of  edu- 
cation for  a  grammar  grade  certificate  as  a 
teacher  in  the  public  iscfhods  of  the  oomuty, 
who  has  uponan  examination  heAd  In  exxx)rd- 
ance  with  the  rules  of  the  board  been  found 
by  it  to  be  proAdent  in  all  tftie  studies,  sub- 
jects, and  matteps  required  *by  law  and  tte 
rules  of  the  boaahd  to  entitle  Wm  to  the  cer- 
tificate, and  to  be  of  goed  moral  character, 
acquires  a  right  to  sucli  certificate,  and  tlie 
board  has  no  discretion  to  refuse  its  issu- 
ance. If  the  board  does  refuse,  it  may  be 
compelled  to  Issue  it  by  a  writ  of  mandate. 
(Keller  v.  Hewitt.  109  Oal.  146.) 

17.- In  a  proceeding  for  such  writ,  the 
county  superintendent  of  schools,  in  his  offi- 
cial capadty  as  such,  need  not  be  made  a 
party  defendant.    It  Is  sufficient  to  Jofen  him 
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In  hU  capfteity  as  a  'Ubember  of  itbe  board  of  erection  of  the  building  if  <3ie  election  for 

education.    (Keller  y.  Hewitt,  109  Gal.  146.)  boioas  is  tawalid.    (PeopAe  ex  r^  AiAanaej 

18.  The  aii«hority  given  to  a  board  of  ed-  ^^^  /'  ^^'^^^^^  School  Dtotrtot,  102 
ucation  to  em-p^oj  teachers  entitled  them  to  ^^^'  ^^'f                            » 

contniict  with  suitable  peroons  to  engage  in  24.  A  notice  of  election  In  a  echoed  district 
the  work  of  teaching  in  the  publie  schools  must  clearly  state  the  particular  place  where 
of  the  dpty  for  a  fixed  salary  or  compensa-  the  election  is  to  be  held,  and  where  the  no- 
tion; and  the  empAoyiment  implies  a  contract  tice  is  oooontradlictoryand  misleading  that  it 
on  the  part  of  the  em(>k>yer  to  hire,  and  on  failed  to  satisfy  the  statute,  'the  election  is 
the  part  of  the  employee  to  perform,  ser-  invalid.  (People  ex  rel.  Attorney  C^reneral  v. 
vices,  and  until  such  a  coutrax?t  is  mutually  Caruthers  School  District,  102  Cal.  184.) 
entered  into,  it  can  have  no  binding  obUga-  25.  That  portion  of  section  1645  of  the 
Uon  upon  eimier  p^y.  (Malloy  v.  Boaid  of  pouuoal  CJodeas  amended  in  1803,  w^hich  pro- 
Btocation  of  the  City  of  San  Jose,  102  Oal.  ^^^^  ^^^^  ^^  ^tlee  having  a  board  of  educa^ 
^*^'^  tion,  the  city  treasurer  Is  to  have  the  ci»- 

19.  The  mere  balloting  by  the  majority  of  tody  of  firtate  and  county  school  moneys 
a  quorum  of  (the  board  of  education  for  a  apportioned  to  the  -city,  violates  the  constt- 
teaeber  does  not  constitute  an  employment  tutional  requirement  of  uniformity  of  oper- 
of  the  teacher,  but  amounts  only  to  an  oftar  ation  of  general  laws,  and  also  the  coneti- 
of  emiployment,  which  the  board  has  a  right  tutional  prohibition  of  special  and  local  laws. 
to  (revoke  or  cancel  at  any  time  before  ac-  in  the  management  of  common  schools,  anct 
ceptanoe.  (Malloy  v.  Board  of  Bducation  of  Is  Invalid.  (Bruch  v.  Oolombet,  104  Cal.  347.)/ 
the  Olfty  of  San  Jose,  102  Cal.  642.) 

20.  When  the  board,  after  taking  a  ballot  VII.  Actions  against  School  Dlstrietv. 
in  favor  of  the  employment  of  a  teacher, 

refuse  then  and  there  to  declare  the  teacher  Actions  agoing  board  of  education  for  fur- 

elected,  it  in  effect  revoked  and  canceled  ^^}^J^  ^^'    ^  *°*®'  ^^-                 .  ^       . 

the  ofiFeff,  and  left  nothing  thereafter  for  /^^^  }^  services  as  wcretary  of  board 

the  teacher  to  accept;  and  a  writ  of  mandate  Tx  «i";^tion,  when  barred.    See  Statute  of 

will  not  lie  to  compel  the  board  to  declaro  l^imltations,  15. 

such  teacher  elected.    (Malloy  v.  Board  of  26.  The  state  cannot  be  subjected  to  gar- 
Education  of  the  City  of  San  Jose,  102  Cal.  nishment  upon  a  claim  against  it;     and  a 
^2.)  school  district  is  but  an  instrumentality  of 
VI.  Pounds;  Taxation;  Elections.  the  state,  the  trustees  of  which  are  special 

Establishment  of    kindergarten  after  tax  ag^^^jB^ltihout  general  power  to  represent 

levied.    See  ante,  16.  ^^*  district,  and  cannot  "be  garnished  In  an 

Meaning  of  word  "exclusively"  in  relation  attachment  suit  by  a  third  party  againat 

to  support  of.    See  Words  and  Phrases,  8.  i^?  f^^^ii?^  J^^Y^l^J^  7'  Westminster  School 

Funds,  how  applied  on  formation  of  new  l^^strlct,  103  Cal.  652.) 

districts.    See  ante,  I.  27.  A  tichool  district  may  volmitarily  pay 

21.  Under  section  12  of  article  XI  of  the  *^®  amount  of  a  debt  due  to  its  creditor  to 
constitution  the  legislature  cannot  Impose  a  ^^  sheriff,  while  the  sheriff  has  in  his  handa 
tax  upon  the  property  or  in>)uiDitELnts  of  a  *^  execution  issued  upon  k  valid  Judgment 
school  district,  nor  can  it  prescribe  a  pro-  against  the  opeditor  of  the  district;  but  the 
cedure  through  which  such  tax  would  in-  officers  of  the  district  in  such  case  assume 
evittably  be  levied,  without  leaving  any  dis-  ^^  ^^^  <^  showing  that  the  debt  existed 
cnetion  tn  regard  to  it  to  the  local  authorities,  against  the  school  district  (Skelly  v.  West- 
(MoOaibe  v.  Oarpeniber,  102  Oal.  460.)  minster  School  District,  108  KM.  662.) 

ElectiDns    for    formation  of    union  high  oq   -cn-twv-^  4.u                     ^  ^.i.        ,_     ,   ^. 

school.    Seeante,  8,  ^  seq.  J^;  ^^^  ^l  ??*^^.  ^^  *^*  ^^"^^  ^'^ 

ouiiw      »c^  *wiuc,  o,  'CK  »^.  ^j^^  pleads  that  the  Judgment  upon  whirh 

22.  A  school  district  may  secme  funds  to  the  payment  was  made  under  execution  waa 
purchase  a  lot  and  bulM  a  sohoolhouse  thers*  one  upon  which  a  default  was  entered  by 
on  either  by  direct  tax  or  by  the  issuance  the  clerk,  and  that  judgment  was  thereupon 
and  sale  of  bonds,  but  in  either  case  It  can  entered  by  him,  the  answer  is  not  defective 
only  do  so  after  a  vote  of  the  district  to  that  because  it  also  avers  that  the  judgment  by- 
effect,  and  the  question  of  the  buying  of  a  default  was  duly  given  and  made  by  the 
lot  and  the  building  of  a  sohoolhouse  should  clerk.  (Skelly  v.  Westminster  School  IMs- 
properly  be  suibmitted  to  the  voters  jointly  trict,  108  Cal.  652.) 

with  the  question  of  the  isstlance  of  bonds  «q   rwn^  m^^  ^k«*  ¥\.^  ^^^^.^%r.^  «-v^«  *,».-. 

^«  ^.^vi-w.**  Jvf  4-K^  4-«<^  ^Tv^TxiiA  A-.- .w^i   A^^»»^*  ^'  -'^"e  fact  that  the  execution  upon  cha 

^^1   ^«js                                                    *  the  plaintiff  untH  after  an  order  was  pro- 

'  cured  from  the  school  trustees,  and  a  requJ- 

23.  The  election,  as  a  wiboflie,  must  be  con-  erttion  from  the  scfliool  superintendent  for  a 
ducted  according  to  the  requirements  of  the  payment  of  the  debt  due  from  the  school 
statute;  and,  if  not,  it  is  insufficient  to  form  district  to  the  execution  defendant,  is  nnt 
the  baste  for  any  future  proceedings;  and  material,  if  before  the  money  was  paid  the 
-Qie  eledtion  cannot  be  'treated  as  a  iVivoTBlble  sheriff  took  the  execution  and  Tecelved  the 
expression  of  the  voters  of  the  district  money  from  the  treasurer.  (Skelly  v.  Wsst-^ 
looking  toward  the  purchase  of  a  lot  and  the  minster  School  District,  103  Oal.  652.) 
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SBAL. 

i>e«d  of  oorpocatUm  not  beaitog.    See  Cor* 
pomtionB,  118. 

S|0ABiOH£)RS  OF  B.£KX>IU>S. 

Coatnct  tx>  FWtnailii  fiiom  butaieM  of.   8n 
Restradnt  of  Trade. 

aaOONDARY  BVIDKN-OB. 
See  E>Ti4eikce,  I. 

SBORETARY. 

Qualiflcation  of  to  view  «2iid  lusses^  land. 
See  Swiump  aoid  Orerfloweid  Lao^s,  18. 

ApfK^roYoI  of  eeiection  of  pubUc  land  by 
secretary  of  tbe  linterlor.    See  PiibUc  Lajods, 

1. 

AcUoQS  for  services  as  secretary  of  board 
of  ediicatlan*  w^hen  barred.  See  Sta^nite  of 
X^tmltationet  10. 

SE>0TION& 

Conflicting  sectloDB  in  staitute.    See  Statntes, 

11,2. 

SEXDUKITY. 

See  Pledgee. 

Assignments  as.  See  Assignments  on  Om- 
tracts,  II. 

Street  asBeesment,  assigmnent  of  as  secur- 
ity.  See  Streets,  VII,  0. 

S©DUCTION. 
See  Criminal  Law,  XI,  24. 

SELEOriQNS. 
State  land,  selection  of.    See  Public  Lands,  I. 

SBLF-DEiFiBNSE. 
See  OrtmloBi  Lem,  XI,  14,  b. 

Rigrbt  of  self-defense  against  assauH.  See 
Criminal  Law,  XI,  2. 

SELLERS. 
See  Sales;  Vendor  and  Vendee. 

SENTENCE. 

See  Criminal  Law,  X,  8. 

SEPARATE    PROPERTY. 
See  Husband  and  Wife,  IV. 

SEPARATION. 

Contract  of.   See  Husband  and  Wifie,  1. 
Oonoeslment  as  <to,   effect  on  Juidginient, 
awaiidiing  homestead.    See  Homesteads,  46. 

Effect  of.  See  Executors  and  Adimlnistra- 
tors,  2. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

SommoQS,  service  of.    See  Summons,  III. 
Summons,    service     by    publication.    8e<» 
Summons,  II. 
Tnsuffldent,  dismissal  for.    See  Appeals,  X. 

2. 


BOto  of  escepttona  and  statemciil:  on  wst 
peals,  service  of.   See  A^ypeals,  VII*  1,  b. 

Notice  of  appeal,  service  of.  See  Appeals, 
VI,  2. 

By  mail.    See  Notice,  4. 

Notice,  service  of  by  posting.  See  Notice. 
3. 

CFoss-oompialnt,  senrlee  of,  on  defaaltias 
defejsdamts.    See  Oros»<ooaiplaiat,  3. 

OiHler  in  contempt  must  be  se(rv«d.  S«e 
CoBtempt,  3. 

SERVICES. 

Ajpehdtect^s.    See  Arcbitaeta 

Value  of,  evld^Ke.    See  Value. 

Lien  for.    See  Liens,  2. 

Mazried  woman  may  sue  for.  See  Hus- 
band and  Wife.  30. 

Agreement  to  pay  for  medical  services  ren- 
dered servant.    See  Master  aaid  Servant,  VI. 

Lien  for.    See  Mechanics'  Liens,  II. 

Assumpsit  for.    See  Assumpsit 

iBTOFF. 
Bee  Oouateit^aim;  OEOSs-complainft 

Liability  of  co^serminous  owners  for  divi- 
sion fence  as.    See  Fences,  3. 

Novation,  effect  cf,  <m  right  to.  See  No- 
wtion,  1. 

Debtor  may  purchase  claims  against  cred- 
1/tor.    8eie  Oonuterclaim,  2. 

Claims  against  Insolveni:  purchased  by 
deMor  as  a  setoff.  See  Bamhiuprbcy  and 
Insolvency,  24. 

AasessmentB  paid  afl:«  wrt,  wQieni.  See  Ooa- 
tos^cts,  47. 

Aa^igaee  of  mon-negotAaMe  note  takea  sob- 
Jeet  to  defenses.    See  Bills  and  Notes,  22,  et 

Claim  barred  by  statute  camnot  be  set  off. 
See  Estates  of  Deceased  Petsons,  24. 

1.  "Setoff"  differs  from  *lE»ecoufMneivt"  In 
thait  It  is  move  ponoperly  applioa/ble  to  de- 
mands kndependent  in  idfaeir  oia/tuire  and 
origin,  while  recoupment  ImpHes  a  euttfog 
down  of  a  demand  by  deducdoas  arising  out 
of  the  same  transactioin;  aad  '*coanber- 
claim"  as  used  in  the  code  Inolades  both 
recoupment  and  setoff.  ^&t  Louis  National 
Bank  V.  Gay,  101  Cal.  286.) 

2.  A  note  may  be  claimed  as  a  setoff 
though  not  due  at  the  time  the  defiendaiit  re- 
ceived notice  of  the  assignment  of  hla  notes 
to  the  plaintiff,  if  It  became  matiue  before 
the  commeocement  of  the  action  by  the  plain- 
tiff. (St.  Louis  National  Bank  v.  Gay,  101 
Cal.  286.) 

3.  Where  dnterest  due  on  the  demand  in 
favor  of  the  broker  is  in  excess  of  a  rent 
accousKt  due  to  the  defendant  at  the  time 
the  rent  account  accrued,  the  court  may 
properly  apply  the  Teint  account  on  the  Inter- 
est then  due  the  plaintiff,  and  refuse  to  aflow 
iDtenest  on  the  rent  acooant.  (Martta  v.  E>fle, 
103  Cal.  157.) 

SETTI^EMENT. 

Btlls  of  exception  and  9ta;tem«it  on  ap- 
peal, settlement  of.    See  Appeals,  vn,  1,  c. 
Accounts,  settlement  of.    See  Accoumts. 
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SDTTLBRS.  contrsMTt  without  tbe  eiffnatuDe  od!  the  con- 
Public  lands,  eettlere  on.    See  Public  Lands,  ^^^}^^    ^  "^,    IndoroemeBt.    (Fletcbea:  v. 

J.J  Pratber,  102  Cal.  413.) 

5.  A  contract  to.  oonatmct  a  9^w^  In  tron^ 

SBYEIRANOB  OF  AiCTS.  of  a  Jint,  wdithiout  a  pexoaodt  from  tbe  str^ 

rvv».»^..f^*  o«.««^  —^iif  ^^iwn   A^^  iLT^w^K-in.  superintondenit,  beAng  to  violation  of  a  ctty 

Oonrtnctor  caoisot  4nm  ordUiance,  and  cowtttutln«  a  mJadw^eaoD/, 

K»  uien,  lo.  j^  u»h^wf ul,  ajtd  cannot  fonn  tbe  baai^  of  a 

civil  action,  but  itibe  a^ri^eeanent  will  be  con- 

SBWBBS.  fitrued,  where  the.  conrtraicy  Is  oiot  expreaeied. 

Amendment  of  Yrooman  act  relating  to^  a^  implying  a  coaMlHion  that  <tibe  pennit  abaU 

tee  ateutot^,  22.  be  obtainied,  aokd  aa  being  an  inchoate  agree* 

Drainage    daafto  nivefc   See  Wate(rcouii»es,  mcnt,  wbich  would  becomie  vaJUd  amd  bind- 

46,  et  seq.  (ug    only  lin  case  0uch    permit   shiouid  be 

Contraot  Cor  oonotruction  ezoneratiiDg  su-  isgUjed.    (Smith  v.  Lriviinig  Op.,  101  Oal.  306.) 

p^wteiMieDjt.    See  Streets,  56.          ^.^^^  6.  One  who  oonrt)rocts  to  conetruot  a  eewer 

Prlya^  ^n  to  aUte   as   a    nuisj^ice  ^^^^  obtain  a  p&nm  to  Mmeelf  to  perform 

^^^^^J^  r^l^^rJlL   itaMidfv  r.f  ^^  ^<^^'^    ^JTwheTB  bc  hftd  no  authoilty 

..f^c?^^iLSS^^^J?Sf,^fi^  to  do  -the  work,  and  did  not  personadly  per- 

street  superintendent.    See  StreeiB,  V.  ^^^^  ^^  <x»tra)ct,  or  cohetrict  the  LiZv, 

1.  A  resQilutio(n  of  intention  to  cowfaruct  ^  catnnot  hold  the  lot-ovmer  liable  tbereon 
seweiB  ufKm  certain  designated  irtreieta,  ao  or  enforce  a  lien  agaiust  ihim  by  Teasom  of 
oordlng  toi  tihe  plana  and  q^iedflcatflaDB  pee-  iiaving  gdvein  a  power  of  attoorney  -to  a  third 
pared  by  the  ctty  eofipineer,  wlilen  eorrnttBAnH  party,  who  had  already  contracted  to  oon- 
piovlaiana  and  conditions  which  are  not  de-  8tru<!ft  the  sewer  on  the  enKtfire  lAock,  under 
termined  by  the  0ai>ervl8orB,  but  aire  le£t  to  a  permit  from  the  ^rtreet  saperiiktetKlient. 
tb^  dtocretiioai  of  the  ^qperidolteiPdent  of  (Smith  v.  Luning  Co.,  Ill  Cal.  306.) 
streeits.  is  withKrat  any  fixed  ndes  to  oooiitzoi  ^  ,t  ^  ^^  ^  ^  ««^  1.^0  ^00^  ^ 
hJs  df^tianie  vodd  amd  DoUen  can  be  ^'  ^'^^^  tbe  aJCt  of  March  18.  1885,  and 
crLteTSSd^  tt  (^t^v  GiUen^  105  ^^«  a<^  amemdatoiy  thereof,  apRrov^  March 
O^  244 )                  (Boiton  v.  umeran,  iu&  ^^  ^^^^  autbority  ia  given  for  the  conetruc- 

o '  n^\.,^icx^^  ^^  «.w^«^  K  r.f  ^y.^  vw^  t^<>^  o^  ^ewers  by  a  dty  without  tbe  forma- 

2.  T^  provision  of  sertlon^^^  of  the  Vroo-  ^^^^  ^  ^  ^jigtrict  to  be  assessed  for  that 
man  act  that  the  bidder  for  tte  constru^on  purpoge,  aod  the  paym^At  <^  the  expenaes 
^^^^L^^X'^I^'^.^J^  ^^'■^if^^;  and^^  may  be  ^ded  for  by  an  i^ess- 

^^^''^^^3Lf^JL^  J^fi^  ^^^  uSm  &^  lo^  or  land  fronting  upon 

notioBS,   resolutions,   orders,   or   otiher  incl-  ^^    ^^^^^^^  ^^  ^^^j^  ^^'  a^^^  1b  to  be 

dental  expenses  and  matters  required  under  ^-onstruicted-    aSd  it  is  not  necessary  that 

the  proceedings  pree^ibed  In  the  act,  is  in-  .,^  ^^  ^^^^^  ^  foreclose  a  lien,  alleged  to 

*^°^^  !25  ^^  ^^L  '^y.P^'^rJ^^  ^^^  have  been  created  by  an  assessment  upon 

""^^^""f^y.  ^M?  P*y?f  1^'  J^  J"^.^!  the  defendant's  lot  for  the  conatruetion  of 

pixrtection  ofthe  city,  or  the  superi-ntendent  ^  sewer   tTfront   thereof,   and  along  the 

-I^h^J^^JS^  \^"^L1^''^  '*''  ^  fitieets  described  to  the  complaint,  that  liie 

1^.^ ^T^^r.^^^i^rT^'^^^'^^  oomplaitrt  should  allege  the  formation  of  a 

l^^T^^^Zr^L^H^lT^^  di«tri^  "«>o^  ^^^^  ^^^  expenses  a^  costs 
aodif  all  persons  entitled  to  the  paymenr^  of  ^^  constructing  the  sewer  s^uOd  he  charge- 
Incidental  expenses,  in  writing,  wal^e  their  ^^.^  nVMte  v  Harris  103  Cal  528  )^ 
right  to  .have  such  expenses  colleoted  in  ad-  ^^^'  ^^™^  ^'  **««=«•  ^^  ^-^'  ^^) 
ranee  fiom  tbe  contractor,  such  written  8.  Where  the  contract  set  out  in  the  com- 
waiver  does  not  have  the  effect  to  invalidate  PiJilnt  provides  that  the  work  is  to  be  oom- 
the  contract  or  the  assessmen/C.  (J^etober  v.  menced  withdn  fifteen  days,  it  sufflcienitly 
Pratber,  102  Cal.  413.)  fixes  the  time  for  the  commencement  of  the 

3.  Witfliin  the  Umlte  fixed  by  the  statote,  ^^'^^^'  which  dates,  uaider  tbe  law,  from  the 
the  superintendent  of  streets  has  the  power  *^*te  of  tbe  contract;  and  It  is  not  necessary 
expressliy  given  him  to  fix  the  time  for  the  ^^^^  *he  contract  shall  name  a  particular 
oomimeneemenrt  or  completion  of  the  wKirk,  ^^^  ^  ^*y»  ^  ^®  ^^^  ^y  ^^^  superintend- 
and  it  Is  Tiot  a  (Matter  left  to  be  fixed  by  the  ^^^  ^'  streets,  for  the  commencement  of  the 
agrsement  of  the  contractor  and  superin-  ^ork.  (White  v.  Harris,  103  Cal.  528.) 
tendent;  but  the  contractor  makes  bis  bid  9.  Where  a  munidxrai  corporation,  in  the 
in  view  of  the  power  given  to  the  superin-  construction  or  madntenanoe  of  a  sewer,  has 
tendeoit  and  its  limitations,  amd  it  Is  only  siifficientiy  provided  for  the  ordinary  fiow  of 
necessary  that  It  sbould  be  definitely  fixed  surface  water,  and  bas  not  been  guilty  of 
with  the  knowledge  of  the  contractor,  and  negligence  in  the  ooncrtxuction  or  maintem- 
tbe  time  thus  fixed  enters  into,  and  becomes  ance  of  the  sewer.  It  is  not  liable  fbr  tbe  oon- 
a  part  of,  the  contract  (Fletcher  v.  Prather,  sequential  damages  of  its  authorized  acts, 
102  Cal.  413.)  resu'lti-ng   from   an     extraordinary   flow   of 

4.  The  time  may  be  fixed  either  in  the  \\ater,  by  reason  of  an  unexpected  flood, 
body  of  the  contract,  or  Indorsed  upon  it  which  could  not  have  been  reasonably  fore- 
with  tbe  knowledge  of  tbe  contractor,  and  seen.  (Los  Angeles  Cemetery  Assn.  v.  City 
authenticated  by  the  official  signature  of  the  of  Los  Ang^lew,  103  Cal.  461.) 
Kuperintendenrt,  and  In  such  case  the  statute  10.  Evidence  offered  to  show  that  another 
a'nd  tihe  indorsement  makes  it  part  of  the  great  freebet  had  occurred  In  the  same  i^ace 
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«ift€>T  the  aetion  was  brought  is  Inadmiasible.  1.  The  code  provflsion  deflfning  the  duties 

<Lo8  AngeleB  Cemetery  AfiSQ.  y.  City  of  Lots  of  a  sheriff  does  not  grve  to  or  inii)ose  upon 

Angeles,  103  Cad,  461.)  him  excluslTely  the  duty  of  senring  all  pre- 

11.  In  aji  axTtion  for  damages  against  the  <^e8fl  and  notices,  but  merely  requires  of  him 
city  for  causing  the  overflow  of  plaintifTs  ^o  serve  all  notices  and  process  directed  to 
premises,  the  admission  of  evidence  that  ^i°i  or  placed  in  his  hands  for  serrioe. 
subsequent  to  the  overflow  complained  of,  (Hibemia  Savings  and  Loan  Society  v. 
the  city  put  im  cesiH>ools,  for  the  purpose  of  Clarke,  110  Cai.  27.) 

showing     that  the     flooding  of     pfeUntlfTs  2.  A  constaible  Justifying  by  virtue  of  an 

rremisee  could  have  been  avoided  by  that  attachmeot  suod  out  by  a  cai^ditor  has  no 

means,  if  erroneous  is  harmtess,  H  appearing  i  ight  to  the  possession  of  t4ie  goods  seixed, 

t.^jat  without  such  evidetnce  the  result  moist  unless  he  acqulzed  ithem  by  virtue  of  the 

nave  been  the  same.    (Stanford  v.  San  Fran-  attachment.      (Adlaid  v.  Rodgero,  106  OaL 

Cisco,  111  OaL  1»8.)  327.) 

12.  The  rule  thoit  these  is  no  duty  imposed  3.  The  f^uet  that  a  judgm^it  for  the  pos- 
by  law  upon  a  city  to  construct  cesspools  in  session  of  real  property  is  frauduleaUy  ob- 
I'onnectian  with  a  sewer  is  subject  to  the  tained  does  not  render  an  officer  a  trespasser 
proviso  that  the  impTovement  of  the  street  who  executes  a  writ,  leguiar  on  its  face, 
by  the  city  does  not  create  the  necessity  for  issued  on  such  Judgment.  (Burniham  v. 
cesspools;    and  where,  by  the  pavin^g  of  the  Stone,  101  Cal.  164.) 

street   in   connection  with  the  aibsemoe  of       a    rwvu    r^       j^  ^  ^     *.  ^^  ^  *r  «. 

riraarmols  mirfare  wAler   which  bpfon^  Munk  ^  ^^^  County  Government  Act  ode  MardQ 

[rr^^^iST^^  I^^^raS^  24.  18^   did  not  te,ke  effect  aj  to  ^  fee. 

the  grade  of  the  street  to  the  Jnjnry  of  pti-  ^  «»»8taWe8  who.  to  «5J^ti«  of  the  tweng,- 

vateowneiB,  Instead  of    being  dteohaiied  farst  class  were  iiMinnbenteotfomce  a*  the 

)ato  the  BeW«r.  *he    cMy  Is  Uabte  for  the  *""«  'lH^  ^****"'*-^^  J^  .?^„i;.' ^*' 

resulting  damage.    (Stanford  t.  Sao  Fiwa-  ncmibents  aro  eovecaei  by  the  act  r^- 

nia/<n  1.1 1  nai  lOK  ^  latlug  fcefl  and  salaries,  aiiiyroTed  Mavob  5. 

, „   „     rV  ■  1                 A*                «  M     .  1870.    (Maran  v.  Ooumty  of  Samta  Barbanu 

13.  Muotclpol    coiponBittons  are  MaUe  in  j^q^  ^^  208) 

damages  for    their  action  in  oonstirDcting  ,    ^    '    ^,       ^          ,  ^         j.        t  _l  ^.^ 

streets,  sewers,  and  drains  to  sudh  a  manner  5.  A  motion  foe  a  Judgment  agatart  the 

that  the  surface  water  of  a  large  territory,  f "'"•^i*  ,2^°"  "f  '°??"?|^  .'*"?*;.^,It?i..^ 

which  did  ,i»t  natmaUy  flow  to  that  dJroc-  '^  sheriff  to  Indemnify  hta  agaJnat  UaWllty 

uon.  Js  gathered  Into  a  body  and  preciplitated  0°  aoooun*  of  tiie  execution  of  a  writ  of 

nnon  Drivate  oremiaeB  to  the  Inlurr  of  ttie  attachment,  may  be  made  under  secUon  1055 

o^er^(Staf?J^?^BSS.Km^  ?'.^*  ^^f  "*  «^"  ^TT^'^/^il'^^^rSlS 

^gg  \  judgment  Is  a  several  Judgment  in  dlffereut 

amounts  against  the  sureties  upon  the  bond* 

SHEiLDBY'S    OAfi<B.  the  obligation  of  the  sureties  being  for  sev- 

See  Deeds,  28.  ^^^^  different  amounts  for  which  they  have 

Section  779  of  the  dvll  bode  has  abrogaited  become  liable  upon  the  bond.    (Moore  v.  Mc- 

the  rude  im  SheUey's  oaae  in  this  state.  ^*»**Per,  luz  1.AI.  £ii.) 

(Barnett  v.  Baxnett,  104  Oal.  2»8.)  C  Section  1055  of  the  C5ode  of  Oivil  Pro- 
cedure should  be  construed  as  authorizing 

SHERIFFS  ^^^  entry  of  judgment  against  the  sureties 

for  the  amount  mimed  in  the  bond,  and  for 

See  Executions.  which  each  has  become  Uaible,  but  not  to 

exceed  the    amount  of    the  judgement  re- 

Appoimtmeot  of  city  maramaJI  not  review-  covered  against  the  sheriff,  inidudizi^  costs 

aJble  by  oertllonwtt.   "See  Offices  and  Officers,  of  the  action.    (Mooro  v.  McSleeper,  102  CSal. 

27.  277.) 

«r?S^L^*i^^''  aroototmeokt  of  elisor.  ^   ^^  indemnity  bond  given  to  Indemnify 

^  ^^coitloiifl^ +!.««« m/.!,  inrrv    w«hMi  f^c  Sheriff  ou  acoouiit  of  the  execotian  of  a 

Q^^'L^^SS  ?^^  summon  fo^,  when.  ^^.^  ^^  attachment  iodemnifles  him  esainst 

^usUfl^  T^^ure  by.    See  Attacto-  ^^l^^^^^J^'/^^  seizure,   ajd  he  becomes 

*«  12                 «»«-"*^     J  liable   therefor  when  a  }udgineo.t  is   len- 

'"S^  ^I'^^rf-u  ir,  ^^^^^^rxe*  T^m^^^w^MM,  ^^M\  dcrcd  sgaiust  \hJm;    and  he  makes  a  prima 

^'''''^"'i^^t^?^^^  ^^^'  ^^  ^acle   ^    undei^  the  statute  again^  «he 

^Ac^cml^rwS^L^^^         See  Bonds,  2.  T/'l^^.^V^L^^i^''/ ,^^^ 

Trover    again^  sheriff  seizing    property  '^^  indemnity  bond, Jiie  judgment  against 

£i»=o^z^  ir"^  ^^  aj^ans^e^dr^cT^''^^-^^ 

^fll'e^rJ^n^Sri^'oiSon  of  ««ce  of  ^^^^^^^   '^^T^'   '""^^  "  ""^ 

fopecjoaure  saie.    See  Mortgages,  119.  ^let^per,  lO-J  UU.  J77.) 

Olty  maTShal,  supervisors   cannot  remove.  8.  In  order  to  overcome  the  prima  fade 

See  Offlices  and  Officers,  28.  cause  made  by  the  sheriff,  the .  burden  of 

Fees  of.    See  Sheriff's.  proof  is  upon  the  sureties  to  show  that  the 

Agreement  to  charge  less  than  legal  fees  Judgment  against  the  sheriff  had  been  satis- 

Isj  valid.    See  Oontracts,  62.  fled  by  them,  or  by  a  return  of  the  property, 

Right  to  fhave  judgment  saHsfled  though  or  that  the  properi:y  with  which  to  satisfy 

keeper's  fees  unsettled.    See  Judgments,  73.  it  was,  or  ought  to  have  been,  still  in  the 
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possession  of    the    sheriff.    (Moore  v.  Mc- 
Sleeper,  102  Oal.  277.) 

9.  A  motion  for  a  sereonl  Judgment  against 
the  sureties  upon  an  indemnity  bond  wiitere 
ihe  several  liability  of  each  surety  is  lees 
than  three  hundred  doUcurs  is  not  without 
the  JirrisdicUon  of  the  superior  court,  the 
motion  not  being  an  independetvt  action 
against  the  crureties,  but  simply  a  supple- 
meutal  motion  made  for  Judgment  against 
Ihe  sureties  in  an  action  of  which  the  bu- 
I>erioT  court  had  JuTisdietion,  aind  in  whlob 
it  had  already  proceeded  to  Jitdgmeivt 
against  the  sheriff  as  a  defendant  (Moore 
T.  McSleeper,  102  Cal.  277.) 

10.  The  provision  Jn  section  1066  of  the 
Codb  of  Civil  Procedui>e  peimJtting  a  motion 
for  Judgment  against  the  sureties  who  have 
indemnified  the  sheriff,  proceeds  upon  the 
theory  that  the  indemnitors  are  the  real 
parlies  defendant  when  the  sheriff  is  sued 
for  an  official  act  for  which  they  have  In- 
deuinifled  him,  and  that  when  they  henre 
notice  of  the  pendency  of  such  an  action 
the  Judgment  against  the  sheriff  Is  condn- 
Sive  of  his  right  to  recover  against  them. 
tMoore  v.  McSleeper,  102  Cal.  277.) 

11.  Upon  a  constable's  sale  of  real  estate 
the  consta'ble  cannot  impeach  his  return  as 
to  the  amount  of  money  received  by  him 
for  the  property,  and  he  and  the  sureties 
upon  his  official  bond  are  liable  for  the  full 
amount  returned  as  having  been  received, 
although  he  did  not  receive  the  money  in 
fact,  but  accepted  a  check  for  a  large  part 
of  the  money  which  was  never  paid.  (Me- 
heriD  v.  Saunders,  110  Cal.  403.) 

12.  The  constable  and  his  sureties  cannot 
rely  upon  the  fact  that  the  purchase  was 
made  by  the  purchaser  as  the  agent  for  the 
iudgment  creditor,  with  the  undeirstBiiiding 
that  only  enough  was  to  be  paid  to  satisfy 
the  executions  held  by  the  constable,  where 
no  such  defense  is  pleaded  in  the  answer, 
amd  there  is  no  offer  to  amend  the  pleadings 
TO  present  such  defense.  (Meherln  v. 
SauDdera,  110  Cal.  463.) 

SHERIFFS'    DBE-DS. 
See  Streets.  VII.  9. 
Rela/tton  of.    See  Mortgages,  126,  et  seq.; 
Executions,  12,  18. 

After  acquired  title  does  not  pass.  See 
Executions,  11. 

SHIPPING. 

Barratrous  sale  by  master.  See  Insurance, 
35. 

Necessity  for  sale  of  cargo  by  master, 
bow  determined.    See  Insurianoe,  34. 

Mate  and  steward  are  co^^e^vants.  See 
Master  and  Servant,  23. 

1.  In  an  action  to  recover  a  balance  due 
on  an  account  for  lumber  used  in  the  con- 
f  truction  of  the  vessel,  In  which  one  of  the 
defendants  Js  claimed  to  have  been  a  part 
owner,  at  the  time  of  the  f umishkng  of  the 
lumber,  where  the  evidence  of  the  defend- 
ant is  such  that  a  finding  in  favor  of  the 
contention  that  the  defe^ant  did  not  be- 
come a  part  owner  of  the  vessel  until  after 
it  was  built,  would  be    sustained,  an    in- 


struction to  the  Jury  that  there  was  no 
question  of  fact  to  be  suihmltted  to  tlve  Jury 
as  to  the  question  of  ownership,  and  thfebt 
the  defendant  was  liable  for  the  lumber  as 
part  owner  in  the'  vessel,  erroneously  charges 
the  Jury  upon  a  question  of  fact,  contrary 
to  section  19  of  article  VI  of  the  constitution 
of  this  state.    (Dean  v.  Ross,  105  Cal.  227.) 

2.  If  the  master  ajcrts  In  bed  faith  in  selling 
the  cargo  for  the  purpose  of  serving  his 
orwn  ends,  or  acts  agadnst  what  he  knows  or 
believes  to  be  the  law,  his  conduct  in  selling 
the  cargo  is  barratrous,  though  he  may 
think  he  is  advancing  the  interests  of  the 
owners  of  the  cargo  in  making  the  sale. 
(Meyer  v.  Great  Western  Ins.  Co.,  104  Oal. 
381.) 

3.  The  faxst  Hhiat  the  master  is  a  part  owner 
in  the  vessel  does  not  incapadtaite  him 
from  committing  barratry,  especially  with 
reference  to  the  cargo.  (Meyer  v.  Great 
Western  Ins.  Co.,  104  Cal.  381.) 

4.  Evidence  that  the  cost  of  repairing  the 
vessel  was  trifling  and  occupied  only  a  few 
days,  or  that  the  ship  was  In  a  seaworthy 
condition  and  fit  to  make  t'ne  voyage,  and 
tliat  there  was  no  necessity  for  a  sale  of  the 
cargo;  that  much  of  the  caigo  was  sold  be- 
fore it  was  dischaiged,  and  some  of  it  for  a 
price  beyond  its  cost;  that  the  master,  who 
was  'himself  a  part  owner  in  the  vessel, 
failed  to  notify  the  insured  and  the  owners 
of  the  cargo  of  the  damage  or  of  the  sale 
thereof,  and  that  he  abandoned  the  voyago 
and  saiiled  for  a  distant  port,  is  sufficient 
to  authorize  a  Jury  to  find  that  the  sale  was 
made  in  bad  faith,  and  that  the  master  was 
guilty  of  barratry.  (Meyer  v.  Great  Western 
Ins.  Co.,  104  CaJ.  381.) 

SHORE. 
Meaning  of.    See  Boundaries,  9. 

SHORTHAND    REPORTERS. 

May  read    notes  of   deposition,  when.    See 

Depositions,  5. 

SICK     BENEFITS. 
See  Uniincorporated  Associations,  III. 

SIDEWALKS. 

Ck)st  of,  apportionment  of.  See  Streets,  83, 
84. 

Including  cost  of  sidewalk  in  assessment. 
See  Streets,  88. 

Unlawful  excavation  in,  owner  cannot 
assert  doctrine  of  independent  contractor. 
See  Independent  Contractors,  3,  4. 

SIGNATURES. 

To  will.    See  WUls,  II. 

Si^ng  articles  of  Incorporation.  See 
(jorporaUons  II,  1. 

Summons,  signature  to.    See  Summons,  I. 

Corporation,  signature  of.  See  Corpora- 
tions, 137. 

Clerk,  signature  by  is  not  sufficient.  See 
Streets,  76,  77. 

Si^xnlng  of  note  by  -surety  after  money 
loaned.    See  Suretyship,  1. 
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Fetltloii  to  opeQ  private  road,  who  shouJd  5.  Wh«re   the   complaint     aUeges  that  a 
sign.    See  Hlgtoways,  20.  warehouse  in  a  yard  was  set  on  nte,  and 
TtK-hnloal  ^VLriance  in  designation  of  office,  chaises  the  defendant  with  having  said  in 
Sec  Summonfi,  3.  tiie  po-eeence  of  otliers  that  **01ugstoii  set 
Mistake  In.    See  Wills,  2.  the  fire,"  these  words  import  that  Clugstoo 
Forgery  of.    See  Orbntnal  Law,  XI,  12,  a.  set  fire  to  the  warehouse,  and  must  ha^re 
One  may  ratify  eignature  made  by  another,  been  so  understood  by  tihoee  to  whom  the 
See  Deeds,  1.  words  were  spoken,  and  no  inmiendo  is  nee- 
Where  the  name  of  a  cotenant  1«  signed  by  essairy  to  sihow  the  meaning.    (Ohigston  y. 
another  ootenant  in  hie  presence,  and  at  his  Garretson,  103  Cal.  441.) 
request,  the  signature  is  sufflcient  to  enitltle  o.  The  fact  that  tibe  defendant  had  said 
it  to  be  considered  as  a  protest  by  both  co-  to  others  at  a  previous  date  that  the  plain- 
tenants     against     the     Improvement.    (Los  itff  eet  fire  t»  the  yvurd  is  not  incourtsteflBk 
Angeles  Lighting  Oo.  v.  Cttty  of  Los  Ange-  Tvtth  the  charge  of  settling  fire  to  the  waro- 
les,  106  Cal.  156.)  house,  which  was  In  the  yaxd.    (dugston  v. 

SKILL.  GHarretson,  108  <M.  441.) 

Negligence.    See  Negligence.  ^-  Where  distinct  causes  of  action,  upon 

a  charge  of    slander,  are     not  sepamtely 
QT  A  Tvrm^tj  stated,  or  not  staled  with  sufficient  certainty, 
SL.AJNi>JiiK.  ^j^gj^  defects  are  waived  by  a  general  de- 
Libel.    See  Libel.  mnrrer.    (Olngston   v.    Gairretson,  103    Oal. 
Conspiracy  to  maintain  action  of  slander.  441.) 
«ee  Criminal  Law,  154.  8.  It  16  not  necessary  upon  a  chaise  of 

1.  A  charge  of  a  shigle  act  of  dishcnesty  slander,  falsely  accusing  the  plaintiff  of 
In  relation  to  private  matters  against  a  per-  setting  Are  to  a  wft<rehcu8e,  to  allege  that  the 
Scfti  holding  #he  office  of  railroad  commis-  warehouse  was  consumed  or  destroyed  by 
sioner  does  dot  a^mount  to  an  imputation  of  the  flie.  (CSugston  v.  Gttrretaon,  108  Oal. 
genend  disquaRflcatiOn  for  that  office;    and  441.) 

wiUere  the  Offfk^er  conitinioed  In  the  perflann-  9.  Where  the  words  spoken  are  actionable 

ance  of  tlve    duties  of    the    offloe  without  per  se,  and    the    speakitng  of  them  is  not 

molestation  until  the  close  of  hde  term,  and  denied,  bnt  the  wa^wet  alleges  that  they 

wa*  afterwards  Te-eleated  ix)  the  same  tjfflce,  were  true,  and  sets  tip  mUtlgatfng  clrcum- 

atici  entered  npon  a  second  term,  4t  cannot  be  '«rtanoee,  no  pipoof  Is  requia^  on  the  part  of 

said  that  the  words  Crpoken  during  the  fiinrt;  the  pdatntiff  to  malce  ont  his  ca^;    but  the 

ierm  tended  (ttrectly  to  Indm^e  -the  plafnitiff  law  pTesumes  that  the   words  were  botth 

in  respect  to  hlfe  office.    (Rea  v.  Wood,  105  f  aide  and  malicious,  and  the  bmden  of  prov- 

Cal.  S14.)  ing  their  truth,  or  any  facts  tending  to  miti- 

2.  WoiVfs  charging  the  plainrift  with  hav-  gate  the  damages  ie  on  the  defendant. 
ing  set  flre  to  a  yard,  in  which  stood  the  (Olugston  v.  Garretson,  103  Cal.  441.) 
warehouse  of  a  wood  and  coal  company,  10.  In  an  action  of  slander  for  accu^ng 
charge  the  crime  of  arson,  and  are  action-  the  ptalntiff  of  theft,  wiiere  there  Is  no  evl- 
ab!e  per  se.  CClugston  v.  Garretson,  103  Oal.  deuce  that  ihe  pfaintiff  confessed  to  the 
441.)  theft  to  the  defendant,  an  instruction  to  the 

3.  The  yard  In  which  the  warehouse  of  the  Jury  that  if  they  beMeved  from  tbe  evidence 
wood  and  coai  company  is  alleged  to  have  that  the  plaintiff  stated  to  the  defendant 
been  set  on  flre  should  be  ref^arded  prima  that  he  had  stolen  the  articles  mentioned 
facie,  as  **appurtenant  to,  orconnected  with,"  in  plaintiff's  compflaiint,  and  thaJt  d^end- 
the  warehouse,  and,  itherefore,  within  the  ant  without  malice  made  the  statements 
dciinltion  of  the  word  "building"  given  in  charged  in  pursnanoe  of  such  belief,  if  he 
section  448  of  the  Penal  Code,  ihe  setting  on  did  make  th^m,  the  plalntdff  cannot  be  heaid 
flre  of  which  Is  declared  to  be  arson,  (dug-  to  comipla:in,  is  improper  as  being  inappli- 
ston  V.  Garretson,  103  Oail.  441.)  cable  to  the  evidence,  and,  if  given,  muw 

4.  Although  the  oomiptewlnt  in  an  action  for  ^  deemed  prejudicial  to  the  plaHntiff,  wiiere 
sljnder  may  be  loosely  drawn,  vet,  if  apply-  ^^^  verdict  of  the  Jury  and  the  judgment  of 
infc-  to  it  ithe  rule  of  construction  declared  in  ^^«  «>iirt  were  in  favor  of  the  defendant; 
section  452  of  the  Code  of  Ovil  Procednre,  ,^^^  ^  ^^^^  *r'lal  may  properly  be  granted 
it  alleges  in  substance  that  defendant  in-  ^^  ^^ror  in  the  giving  of  such  Instruction, 
tended  by  the  ^written  pnblication  com-  (Chlsholm  v.  Keyfairver,  110  Cal.  102.) 
plained  of  to  charge  mnd.  ]vai>-«i  It  understood  11.  Where  the  words  spoken  were  nntroe. 
and  iH-lioved  that  plaintiff  wa.s  a  person  but  were  spoken  without  actual  malice  on 
engaged  In  making  "acconnts  which  he  never  the  part  of  the  defendant,  but  in  good  faith, 
paid  or  Intended  to  pay,  and  was  dishonest  believing  them  to  be  true,  the  verdict  of  the 
and  wholly  unfit  and  linworthy  of  credit.  Jury  should  be  confined  to  the  actual  damage 
that  said  publication  was  understood  by  sustained  by  the  plaintiff.  (Clugston  v. 
those  to  whom  It  was  made  as  conveying  Garretson,  103  Cal.  441.) 

such  meaning  and  charge  against  the  plain-  12.  The  gist  of  an  action  for  slander  Is 

tiff,  and  that  such  publication  was  made  pecunlarv  lOss,  and  ^here  it  doeb  not  aippear 

without  cause,  and  out  of  pure  maWce,  the  that  tbe  plaintiff  sustained  any  loss,  or  wM 

complaint     sufficiently   staites  a     canse  of  m  any  way  pr^ifudiced  by  wowls  spoken  by 

action,  as  against  a  general  demurrer.    (In-  the  defendant  which  were  not  actionable  per 

graham  v.  Lyon,  105  Cal.  254.)  jte.  It  is  not  error  for  the  court  to  d&avge 
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the  Jury  to  retum  a  verdict  for  the  defend- 
ant   (Bea  V.  Wood,  105  Oal.  &14.) 

8LAUGHTBRHOTJSB. 

Follntkm  of  water,  axstiion  for  nuisance.    See 

NuiBance,  3. 

SOLDIERS. 
See  Veterans'  Home. 

SOLEMNIZATION. 

Marriage,   solemnization  oif.    See   Maxrlage 

and  DlTorce,  I. 

SOVBRBTGNTY. 

See  Ehndiient  Domain;  ^Stajte. 
State    may  regulate  right    of    fishery  by 
means  of.    See  WateixM>aTBe8,  6. 

SPANIISH  GRANTS. 

See  Mexl<!ah  trfkmds. 

SPECIAL  ACTS. 
See  Oonstltutienal  Laws,  III,  5. 

SPBCHAL  COUNSEL. 

Power  to  appol'ivt  to  collect  taxes.  See 
Taxatton  VI  2. 

A<(idittai|g  claim,  effect  of  one-twelfiii  <iK3t. 
See  SmsD.  Fratnotoco^  21. 

Power  to  hdre.    See  Supervisors,  5>  et  se^. 

SPECIAL  ISSUES. 

SutaiH^lng  to  jury.   See  Pleading  asid  Pwuc- 

tiee,  61,  et  seq. 

SPOOIAL  LEGISLATION. 
Ondlnaixice  Is  not,  when.   iSee  OT^dtDamces,  16. 

St^BOIAL  PROCEEDINGS. 
See  Habeas  Corpus;  Injunctions. 

M&ndamus.    See  Mandamus. 

Proibalte  proceediBgs  are  mot.    See  Piotoate 

Courts,  1. 

SPECIAL  VERDICT. 

Judg>ment  upon.    See  Verdict,  5. 

SPECIFICATIONS. 
Street  improreOients.    See  Streets,  VI,  8. 

gP5E)ClF»C  PERFORMANCE. 

Retua*n  of  specdflc  property  on  pledge.  See 
Pledges. 

Change  of  venue  of  suit  for,  lor  oonveflv- 
ience  ot  witnesses.   See  Vemue,  6. 

1.  A  flpecHfic  perfionnanee  ci  a.  coaKtraet  to 
eoBvey  reaJi  property  will  not  »De  decft«ed, 
eveD  'upoA  «,  valid  agreemnat,  wlfere,  Bponail 
-the  equities  presenrted,  igmah  decree  w<ynld  f>e 
pranuMve  of  InduMlce;  hut  tb  sunh  case  the 
parties  wiU  be  left  to  assert  their  rigMi,  iif 
any  they  have,  »t  lamr.  <  Mathews  v.  i>av4s, 
102  CaJ.  202.) 

2.  Tbe  tender  of  an  executed  aiDd  fcelnowl- 
edged  ^d^ed  earanot  afTnil  Ai  applicauft  fior  'Spe- 
ci£c  perfonuaaoe  of  aoa  unaeknowledged  eon- 


tract  for  the  conveyance  of  tihe  homestead  c€ 
a  married  womaai,  when  payment  of  the  pur-- 
chase  money  was  refused,  and  a  lapse  of 
twelve  to  fourteen  years  occurred  after  the_ 
tender,  during  which  time  many  thousands  of" 
doUars  In  Improvements  had  been  expended^ 
upon  the  premises.  (Mathews  t.  Davis,  102 
Cal.  202.) 

3.  An  unacknowledged  executoi*jr  contract 
sighed  by  a  husband  and  wife  to  convey  a 
homestead  properly  claimed  under  the  laws 
of  tne  state,  which  is  the  separate  property 
of  the  wife,  cannot  be  specifically  enforced. 
(Mathews  v.  Davis,  102  Cal.  202.) 

4.  No  acJbion  will  He  to  enforce  the  perform- 
ajice  of  a  contract  or  to  recover  djamages  for 
Its  breach,  unless  it  be  complete  and  certain 
as  to  price,  as  well  as  to  subject  maAter  and 
parties.  (Talmaxage  v.  Arrowhead  R.  Co.,  101 
Cal.  36T.) 

5.  A  oontrw-t  in  writing  deaivereid  to  a 
real  estate  ag^Kt,  ajgreeing  to  sell  and  give 
full  title  and  deed  of  the  owner's  intepestm 
a  certain  lot  amd  improvements,  ajt  a  speci- 
fied price,  the  buyer  to  assume  a  mortgage 
on  the  property,  and  agreeing  that  certain 
stock  in  a  loan  association  pledged  with  the 
mortgage  Is  to  be  assigned  to  the  purchaser, 
together  with  the  insurance  on  the  property, 
but  not  naming  any  purchaser,  and  (accom- 
panied by  an  order  in  writing  to  Ms  tenamts 
to  pay  the  rents  of  the  property  to  the 
real  estate  agent,  merely  gives  to  the  agemt 
authority  to  sell  the  premises,  and  is  not  a 
sufflcleDit  basis  for  an  action  by  Uie  real  es- 
tate agent  to  compel  the  owner  spedfijcally  to 
perfoMn  the  conrtraict  as  a  contila)ct  to  con- 
vey the  premises  to  the  real  estate  agent 
(Easton,  Bldridge  &  Co.  v.  Milllngton,  106 
Cal.  49.) 

6.  Such  oontmct  is  not  sufficiently  certain 
aad  mutual  to  warmnlt  the  equttable  «eme^ 
of  specific  perf<M*manee,  w*l<A  Is  always  a^ 
dressed  to  the  discretion  of  the  court,  and 
will  not  be  su«tedned  when  tne  contract  is 
not  clearly  mutual  and  certain  ootn  as  to 
subject  matter  and  paiTttes.  (Easoon,  El- 
dridge  &  Co.  v.  Millington,  105  Cal.  49.) 

7.  A  parol  contract  to  the  effect  that,  if  the 
defendant  sihottkl  secure  a  paying  quairtz 
mine  through  the  efforts  of  the  plaintiff, 
the  defendant  would.  In  addition  to  wages, 
give  to  plaintiff  an  interest  in  such  mine, 
is  as  to  the  interest  to  be  given  so  uncertain 
and  tndefintte  as  to  -be  unenforceafble  by  a 
couTTt  of  equity,  and  the  count  has  no  right  to 
assume  that  the  interest  to  be  convesred  is 
a  one^haif  initereot  raither  than  a  one-eig-hth 
or  any  other  ii*tere«t.  in  the  absence  of  an 
allegation  and  finding  that  the  pairties  under- 
stood that  they  were  to  own  equal  and  nndfl- 
vided  Interests  In  the  mine.  (Berry  v.  Wood- 
hwm,  107  Oal.  504.) 

8.  A  verbal  aigreememt  anaong  the  stock- 
tfeolders  of  a  corpomtioDi  aoooanpan^ng  a 
division  of  stock  and  %  lioan  of  mooey,  to  ttie 
effect  that  &de  of  the  litoclcholdenB  w^ho 
4«ii!ied  nsondey  to  a»otli«r  to  putc>hajse  stock 
should  be  president  for  two  years,  aod 
shouM  recefive  a  isalary  of  one  'iiundred  and 
twenty-five  dollare  a  monitb  so  \aBg  as  be 
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should  retain  ooi  mterest  in  the  oorporatiofi, 
there  beins  no  aign'^^iD^cAt  that  such  6toek- 
bolder  should  be  elected  ws  a  director,  and 
no  means  being  provided  for  the  catirying 
out  of  the  agreement,  is  void,  and  cannot  be 
specifically  enif  arced.  (DuUn  v.  ir'aciflc  Wood 
and  Coal  Oo.,  103  Cal.  357.) 

9.  The  fixing  of  a  short  limit  of  ten  days  in 
which  plaintiffs  in  an  actiom  for  Bfpedflc  per- 
formance are  allowed  after  Judgment,  wltMn 
wbiGb  to  pay  for  the  land  puixJbiasea,  Is 
not  an  albuse  of  discretion  where  it  appearo 
obvions  thiat  plaintiffs  wouM  not  complete 
tbe  purchase  without  the  water  right  claimed 
by  them,  which  is  dieaillowed  In  the  judg- 
ment. (Gidddngs  v.  The  '76  Land  and  Water 
Oo.,  109  Cal.  116.) 

10.  Im  an  action  for  the  specific  perform- 
ance of  a  contract  with  a  land  and  water 
company,  wihere  the  allegation  of  the  ptaHn- 
tiffs  as  to  rules  and  praictlce  of  the  water 
company  entitling  the  plaintiff  to  a  perma- 
nent water  rigiht  under  their-  contract  of  sale 
is  denied  in  the  answer,  a  finding  that  the 
defendant  did  not  orally  or  otherwise,  or  at 
all,  agree  to  sell  or  convey  to  pikalntiffs,  or 
either  of  them,  any  waters  or  any  water 
rights  or  water  privileges  whatever,  is  re- 
aponaive  to  the  issue,  and  detennines  theooni- 
troversy  between  the  plaintiffs  and  the  de- 
fendant as  to  whether  plaintiffs  were  enti- 
tled to  any  water  rights.  (Giddings  v.  The 
'76  Land  and  Water  Co.,  109  Cal.  116.) 

SPEED. 

See  Oonunon  Carriers,  31;  Railroads,  II. 
Expert  and  opfarion  evidence  as  to.    See 
Common  Oarriera,  32. 

SPLITTING  CAUSES. 

Contractor  cannot  split  his  demand,  bee  Me- 
chanics' Liens,  18. 

SPOLIATION. 
Evidence,  spoliation  of.    See  Evidencef  I. 

SPRINGS, 
See  Watercourses,  III. 

STAKEHOLDER. 

Liability  of.    6ee  Gaming. 

Double  Judgment  against    See  Gaming,  4. 

STAMPING. 
Ballots,  stamping  of.    See  Elections,  V. 

STARE  DECISIS. 
See  Law  of  the  Case. 

Established  pninidples  of  law,  effect  on 
statute.    See  Statutes,  II.  4. 

Rule  of  previous  cases  Is  not  tx)  be  ex- 
tended, when.    See  Appeals,  89. 

Supreme  court  of  United  States,  decisions 
of  (smtnA  sfiate  decisions.    See  Watefcoursee, 

78. 

Opinions,  construction  and  effect  of.  See 
Opinions. 


STATE. 

Interstate  law.    See  Foreig'n  iaw. 

Emlineat  domain.     See  Eminent  Domain. 

Acquiring  titie  to  highway.  See  Highways, 
VI. 

Grant  of  swamp  lands  to.  See  >.wamf>  and 
Overflowed  Lands,  II. 

Fishery,  state  may  regulate  rtglht  of.  See 
Watercourses,  6.  ^_^_ 

City  cannot  question  trespass  upon  rights 
of  state.    See  Wharves,  2. 

Has  no  interest  In  bonds  deposited  by  ben- 
efit society.  See  Unlnoocporated  Associa- 
tions, 39. 

Estoppel  of.    See  Orlmina!  Law,  212. 

Oamiot  be  garnished,    dee  dolhools,  26. 

Liaibliity  for  past  acts  of  stegU^Bnoe  can- 
not be  created.    See  Constitutional  Law,  20. 

ContaK>ller.    See  OanrtroBers. 

Mandamus  to  compel  payment  '^o  orphan 
asylum.    See  Orphans. 

State  bonds.    See  Bonds,  II. 

Interest  not  allowed  against.  See  Interest, 
2,  et  seq. 

Redemption  of  property  purchased  at  tax 
sale  by.    See  Taxation,  54,  et  seq. 

1.  The  state  is  not  bound  by  general  words 
in  a  statute  wliich  would  operate  to  trench 
upon  its  sovereign  rtghls,  or  injnrionsly 
affect  its  capacity  to  perrorm  Its  tnnctions 
or  establish  a  right  ajgainst  it.  (Skelly  v. 
Westminster  Schools  District,  103  Cal.  652.) 

2.  The  state  in  all  oif  its  contracts  and 
dealingrs  with  indlvldnals,  mu^t  ue  governed 
by  the  same  rules  which  govern  In  detennin- 
ing  the  rights  of  piriTate  citizens  conitraddng 
and  dealing  with  each  other.  (Chapman  v. 
State  of  California,  104  Oal.  600.) 

3.  A  debtor  cannot  sue  the  state  w^bere 
there  Is  no  act  authorizing  him  to  uo  so,  nd 
his  only  remedy  in  such  case  lies  in  the  vol- 
untary exercise  of  the  taxing  power  of  the 
state.    (Sawyer  v.  Colgan,  102  Cai.  283.) 

4.  In  the  absence  of  a  statute  voluntarily 
assuming  such  liability,  the  state  is  not  lia- 
ble in  damages  'for  the  negligent  acts  of  its 
ofllcers  while  engaged  ikn  discharging  ordi- 
nary official  duties  pertafining  to  the  admin- 
istration of  the  government  of  the  stages. 
(Ohiapman  v.  State  of  Oalifomiia,  104  Cal. 
690.) 

5.  A  cause  of  action  for  damages  for  tbe 
loss  of  coal  received  at  a  public  wharf,  nnoer 
the  jurisdiction  of  the  state  hart)or  com- 
missioners, in  consideration  of  wharfage  and 
dockage  paid  to  them,  and  which  was  aigreed 
to  be  deliveoned  on  such  wharf  for  removal 
therefrom,  and  which  was  lost  by  the 
breaking  away  of  the  wharf,  througih  neg- 
lect of  the  harbor  commissioners  to  keep  the 
wharf  in  repair,  is  grounded  in  breach  of 
contract,  and  not  merely  upon  the  negligence 
of  the  harbor  commicnloners;  and  the  state 
is  liable  for  the  loss  of  the  coal.  (Chapman 
V.  State  of  Oalifomia,  104  Cal.  690.) 

6.  The  liability  of  the  state  upon  the  con- 
tract of  the  hai^bor  commisedoners  safely  to 
deliver  goods  at  a  public  wharf  accrued  at 
the  time  of  its  breach,  when  the  goods  were 
lost;  and  though  the  only  remedy  then  exist- 
ing was  to  present  the  claim  to  the  state 
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board  of  examlnerB  for  allowance,  or  to  cup- 
peal  'to  the  lesrislaituTe  for  an  appropslatlon 
to  pay  the  sajme,  lif  the  righrt  to  sue  the  staite 
Is  afterward  glren  by  law  as  a  new  remedy 
npon  its  con(tra>cts  the  le^sktture  does  not 
thereby  create  any  ttablHty  or  cause  of  ac- 
tion agaiinst  the  state  wheipe  none  existed 
before,  and  Its  legislajtlom  giving  the  <remedy 
by  action  is  not  unconstitutional.  (Chapcnaxi 
V.  State  of  California,  104  Cal.  690.) 

7.  The  recitals  in  the  act  of  March  31, 1891, 
authorizing  the  Ooulterviille  and  Yoeemlte 
Tumiflke  Ck>mpeaiy  to  sue  the  state  of  Oali- 
fomia  for  the  damage  sustained  by  it  by  the 
construction  of  a  road  by  the  Yosemdte  Turn- 
pike Road  Company,  imder  the  axrt  of  Feb- 
ruary 17,  1874,  do  not  estop  the  state,  in  an 
action  brought  against  it  imdeor  the  act  of 
March  31,  1891,  from  showing  that  no  exclu- 
sive privilege  to  construct  a  road  to  the  Yo- 
semite  valley  on  the  northerly  side  of  the 
Merced  river  was  ever  granted  to  the  Goul- 
terville  and  Yosemflte  Turnpike  Company  by 
the  commissioners  for  the  mauagemenit  of 
the  Y^osemite  valley  and  Mariposa  big  tree 
grove.  (CoultervIHe  and  Y'osemlte  Turnpike 
Company  v.  State  of  California,  104  Oal. 
321.) 

S.  The  sole  object  of  the  act  of  March  31, 
1891,  was  to  empower  the  OoulterviUe  and 
Yosemite  Turnpike  Company  to  bitting  an 
action  against  (the  state,  and  the  leglslatac« 
did  not  Intend,  by  any  recital  therein,  to  pie- 
clude  the  state  f\rom  avaiUng  itself  of  what- 
ever dief  ense  it  may  have  Imd  against  that 
company's  claim  prior  to  the  passage  of  the 
Act  (Coulftervllle  and  Yosemite  Turnpike 
Company  v.  State  of  Oallforniia,  104  Cad.  821  j 

9.  The  action  of  the  boaird  of  examiners  in 
rejecting  a  claim  £or  breach  of  contract  on 
the  part  of  the  state  is  not  eonchisive  in  an 
action  allowed  by  law  to  be  linstituted  upon 
the  contract,  and  euoh  rejection  is  no  bar  to 
an  action  upon  thie  rejected  claim.  (Chap- 
man V.  Stbte  of  Oadlifomia,  104  Call.  690.) 

STATE  CAPITAL. 
Change  of.    See  Constitutional  Law,  I. 


STATE  LANDS. 
See  Public  L/ands. 

STATEMENTS. 

Accounts,  statement  of.    See  Accounts. 

Publication  of  by  bank.  See  Banks  and 
Banking,  IV. 

Appeal,  statements  on.  See  Appeals,  VII, 
1. 

New  trial,  statement  on  motion  for.  See 
New  Trial,  III. 

Admissibility  of  statements  from  assessor's 
office.    See  Evidence,  12. 

STATE'S  PRISON. 

See  CrimdnaJ  Law,  X,  8. 

City,  liabllKy  of  for  boaird  of  prisoneRSk  See 
Mundcipal  Corporatlans,  51. 

STATE  UNIVERSITY. 
See  University  of  Oaliforaia. 


STATIONS. 

See  Common  Carriers,  1. 

Reasonable  time  to  alight.  See  Common 
Carriers,  252. 

STATUTE  OF  FRAUDS. 

A  contract  for  the  sale  of  mining  stocks 
for  a  sum  not  less  than  three  hundred  thou- 
sand doUams  is  within  the  statute  of  frauds, 
and  must  be  in  writing  if  idie  purchaser  has 
not  received  any  part  of  the  stock,  or  paid 
any  part  of  the  price.  (Mattingly  v.  Pennle, 
105  Cbl.  514.) 

Verbal  contracts,  whether  enforced.  See 
Specific  Performance,  7. 

Lease  under  verbal  authority  for  over  a 
year  Is  void.    See  Agency,  10. 

Mining  claim  can  onJy  be  transferred  in 
wiriting.    See  Mines  and  Minmg,  11. 

Authority  -to  execute  lease  over  year  must 
be  written.    See  Agency,  2. 

Parol  x)artltion.    See  Partition,  I. 

Agreement  by  new  partner  to  pay  debts  of 
old  flinn  must  be  written.  See  Partnership, 
34. 

Verbal  agreement  for  joint  punxrhase  of 
laneds  is  wiithln.  See  Trusts  and  Trustees,  IV. 

Possession  by  lessee  is  not  part  perform- 
ance of  oral  agreement  to  sell.  See  Land- 
lord and  Tenant,  35. 

STATUTE  OF  LIMITATIONS. 
I.  Construction  aad  Effect  of;  Change  In. 
II.  Actions  Affected  by;  Who  may  Plead. 

III.  Noniresidence,  ImfiEincy,  Frand,  or  Mis- 

take, Effect  of  on  Running  of  Statute. 

IV.  Finding  on  Plea  of. 

V.  Acknowledgment  of  Indebtedness. 
VI.  Limitations  In  Equity. 

Adverse  possession.  See  Adverse  Posses- 
sfon. 

Objection  to  evidence  on  ground  of,  wheine 
transactions  interwoven.    See  EMdence.  72. 

Complailnt  to  set  aside  deed  of  lunatic  must 
show  action  not  barred.    See  Insanity,  30. 

Statute  llm*ting  time  to  apply  for  deed  is 
via>lid.    See  Taxaition,  60. 

I.  Construction  and  £>ffecc  of;  Change  in. 

Amendment,  effect  of  statute  of  Hmita- 
tions,  when  complaint  amended.  See  Negli- 
gence, 13. 

EfPect  of  where  no  provision  made  for  pay- 
ment.   See  Bonds,  15. 

Claim  barred  by  statuto  cannot  be  set  off. 
See  E>states  of  Deceased  Persons,  24. 

1.  Statutes  of  limirtaiiion  are  vital  to  the 
welfare  of  society,  and  are  favored  in  the 
law;  and  mere  delay,  extending  to  the  limit 
prescribed,  is  itself  a  conclusive  bar  to  re- 
lief.   (ShaJn  V.  Sresovdch,  104  Cal.  402.) 

2.  The  statuto  of  limitations  never  de- 
prives a  court  of  Jurisdiction,  even  In  cases 
wihere  it  is  a  defense  to  the  action  or  pro- 
ceeding.   (Eat  parte  Tyler,  107  Oal.  78.) 

3.  The  legislature  has  power  to  reduce  the 
period  of  limitation  from  that  prescribed  by 
law  at  the  time  when  an  obligation  matured, 
and  when  a  right  attached  to  an  iunmedlato, 
unconditional  remedy  to  enforce  the  obliga- 
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toin,  provided  the  r^nxeAj  is  not  Impaired,  virton  of  section  339  of  the  Code  of  CItU 

nor  the  period  of  Mmitattoii  so  moch  reduced  Procedure,  und    Is    bawed  to    two    ye&rs. 

as  not  to  affoird  a  reasonable  time  within  (Riclrter  v.  Hesmi'Dgsan,  110  Oal.  580.) 

which  to  apply  for  the  remedy.    (Tuftitle  v.  «   „,^           ,  .  ..^           ,.       ^       ^           ^ 

Block  104  Cal.  443.)  ®'  Where  plaintiff  pufrehased  and  caused 

'               '        '  to  be  eowveyed  to  the  iufant  son  of   uie 

II.  Actions  Affected  by;  Who  may  Plead.  deJfeadaait  a  certain  lot  ot  land  upo©  a  parol 

,     ^            ^  ,     ^^.           -   ^  -     ^     ^ agroement,  thait  if  the  child  should  die  un- 

Instnrment  in  writing,  what  Is  not.    »ee  mamted  and   wWbout  issue  b^ore  he  ar- 

Ldcenses,  24.  rived  at  age,  the  defendant,  after  dlstribu- 

Rramtag  of  where  arti<dee  fumlftoed  from  ^j^  ^  ^.j^^  property  to  him  as  heir,  would, 

2^  ^K  ^^"^  ^^^^    ^^^^    contnaot.    See  ^^  domand  of  plaintiff,  Immiediately  convey 

Sates,  45.  ^l^^  same  to  plaioiUff,  and  the  <^id  died  when 

Action  to  recover  money  paid  where  U-  ^^  u^rtjie  over  five  yearo  of  age,  but  tko  demand 

•oense  revoked,  when  barred.    See  Ldcensee,  ^^  made  by  ptolntiff  for  a  ooniveyance  for 

^^-  ^.       ^                  ^              ,  ^      ,  ,  about  twenty^our  years  after  the  death  of 

Action  for  aocounling  against  surviving  ^j^^  ^^^^  ^j^  action  brougtot  one  year  aftar 

partner,  when  stale,   flee  Partnersh^,  30.  ^^^  demand,  to  enforce  the  trust,  is  barred 

Bonds,  ^tute  does  not  run  ^vjiere  no  pro-  ^^  ^^  i^^^  ^  ^he  plaintiff.    (SeCTilovich  v. 

vision  made  for  payment,    flee  Bonds,  15.  Morton  101  Oal  673 ) 

Guardian  cannot  plead  stutute,  when.   See  ^   ^  '              '       \      ..      -    .  .  ^  , 

Guairdlan  and  Ward,  14.  ^-  Where  a  right  of  action  Is  joint,  knowl- 

Right    to  redeem  te  barred,  wihen    debt  «^®  which  wonM  bar  It  as  to  one  of  tiie 

barpftd.    flee  Mortgagee,  13.  plaintiffs  wouiTd  bar  it  as  to  all,  whether  In 


Mexican    grant,    statutte    odT    limitations  ^^  ^  ^  equity;  and,  where  a  right  of 

against.    See  Mexican  Lands,  4,  et  eeq.  ^<»  ^  barred  as  to  tihe  anoestor,  it  la  also 

Public  milsanice  cannot  be  legalized  by  pre-  ^Jwrred  as  to  his  hehrs;  and  tlM  loo^  sHevce 

scrVption.    S^  NQteanceak  9.  ^'^^  inaction  of  ttoe  mother  of  tihe  plaintiffs, 

atxjckhioMer,  action  for  serviceB  by,  wthen  ^^  seven  years  after  the  death  of  her  hus- 

barred.    See  Oorpora'tioiMB,  159.  band,  in  connection  with  the  flact  that  no 

Truwtee,  statute  of  llmiltations  agatest.  8oe  daim  ^w^ss  ey^mr  made  upon  the  survivii^ 

Trusts  and  Tnwrtees,  VI.  partner  by  any  one  for  thirty  years,  rendeis: 

Mistake,  effect  of  onvannHiercf  statute,  flee  ^*»  d€taQBnd  of  pAeintlffs  stale,  ttafongih  ttoey- 

pogf^  IIX.  were  minora   at  the  time  of  the   father's 

Fiaad/ effect  of  on  running  of  atatiite.  Bee  ^c****-    (»ol)ertE»n  v.  Biwren,  110  Oai.  568.) 

post,  III.  10.  After  fhe  lajp*e  of  a  long  time,  and 

Xction  for  negligence  of  ditectow,  when  to  after  ttie  death  of  all  tlie  original  parties, 

be  brought.    See  post.  24.  equity,  iTor  the  peace  of  society.  scruttailfleB  a 

4.  Where  th«  plailntiff,  dn  an  action  ^  ejeot-  blil  foran^ccountln^  with  gteat  pertlcnlarlty, 
ment.  Claims  under  a  v«iilid  patent  of  the  and  Is  not  satislled  to  detain  It  imleftB  the 
United  States,  issued  within  six  montlw  prior  fo-Uest  possible  credible  sbow^ng  of  dlli$ren<9e 
to  the  oommenoement  of  the  action,  a  plea  is  made  by  the  appncaBts  for  relief;  and  tt 
of  the  statute  of  limitations  cannot  prevail.  Is  not  mifflcient  to  allege  innocence  at  ono 
(Irvine  v.  Tarbat,  105  Oal.  237.)  time,  and  discoven^  at  another,  but  the  facte 

5.  The  liability  of  a  sto<*holder  of  a  cor-  «J«  cjrcumetances  must  be  'f'^^*^^  <>rtf2r 
portition  to  pay  his  fwopowtion  of  his  corpo-  *^**  *®  9^^  ^^/  dfetmnlne  whether  the 
rate  debts  fs  one  ^ireated  by  statute,  and  an  ^"fj^  ^^  knowledge  availgd  of  were  not  at 
action  to  enforoe  that  MaWlity  must  be  a^l  times  open  to  the  plalnWJte,  wh 
brought  within  three  years  after  lihe  cause  T^^  n^Ugently  ov«-lo^ed  whether  other 
of  artion  accrues.  (Bank  of  San  Luis  Obispo  a^r^^nmtances  should  not  filler  have  put 
V.  Pacific  Ooa»t  Steamship  Oo.,  103  Cal  Pi^tiffs  upon  discovery  and  what  wm 
504 )                                        ^  nature  of  the  conceaiment  piacticed.  If  any, 

A   rr»K^  it»i.4^it4.      ^      x^  1  w  1^      ^  stating  whether  Jt  consisted  in  mere  silence, 

.  ^-.^  "''^*"*^  ^  *,  "^^^K^^^i^""  "^  *  "^^^  or  w^  accompanied  by  active  misrepnesen^ 

L  i^fTli'I;^?'^.^ ^"'^^  ^?  ^^/.2^''^*i^  tation  and  CraiSutent  deception.    (Robertson 

t''^^^J^^^^'^n^^  S!I!^  ""'  section  859  ^   B<mell,  110  Oal.  568.) 
of  the  Code  of  Civil  Procedwre,  at  least  as 

early  as  the  date  of  the  note,  and  the  stat-  H-  The  statute  of  limitations  npon  a  Jiidg- 
uite  of  timitatkniB  comnnences  to  run  *n  favor  meat  runs  from  the  time  of  its  entry,  and  not 
of  the  stockholder  toom  the  date  of  its  execu-  from  its  rendition;  and  if  the  defcMant  de- 
tton,  and  not  from  Its  maturity,  Tegardless  of  9*''^  ^  set  the  statute  of  limitations  running 
how  long  the  IlabiHty  of  the  corporation  to  ^e  may  hlinself  cause  the  Judgment  to  be  en- 
actions may  be  postponed  by  agreement  of  "teTed  at  any  time  after  Its  tfendltSon.  (EM- 
the  creditor.  (Bank  of  San  Luiis  Obdspo  V.  wards  v.  HelHngs,  lOS  Oal.  204.) 
Pacific  Coa»t  SteamehJp  Co.,  103  Oal.  604.)  12.  The  statute  of  •IXmitatlons  against  an 

7.  A  co-ot>llgor  ac<tutraiB  a  rfgfht  to  ooctrt-  action  upon  a  judgment  does  not  begin  to 

bution  as  soon  as  he  -pays  more  than  his  run  until  the  entry  of  the  Ind^pnent,  and, 

share  of  obltgatioO,  tytit  nifot  tntil  then;  ond,  notwithstanding     th^     flUng     of     fi^ndlngs^ 

consequently,  the  Btitfatute  of  limitations  does  and  an  order  for  Jctdgment  was  'made  mbie 

not  be^fh  to  run  untiti  Bu(fh  *(Hiynieint  Is  m<a<ie;  than  five    years    prloir    «to  the  osmmeDes- 

ahd  the  liability  oY  a  co^bligot  to  contrtbn-  ment  of  the  action,  ithe  action  may  be  sos- 

tiOD.  where  not  founded  upoh  an  fnstroment  talned  if  it  appears  that  the  Judgment  was 

to  IvWtlng,  is  governed  trjr  the  firat  snbdi-  not  ent<?fed  of  Wcord  tra»l  nvMiin  live  years 
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next  preceding  the  eoimmetncement  of  the 
action.    (Herrlich  v.  MdDonald,  104  Oal.  551.) 

13.  The  rule  that  the  statute  of  llmitarione 
does  not  begin  to  run  against  the  judgment 
debtor,  or  one  claiming  uivder  him,  unytli  the 
execution  of  the  sheriff's  deed,  has  no  ap^- 
caXdon  to  a  stranger  to  the  Judgment,  or  to 
any  title  whdch  Is  not  received  from  lue 
judgment  debtor.  (Robinson  y.  Thornton, 
102  Cal.  675.) 

14.  While  it  is  no  part  of  tbe  official  duties 
of  a  county  auditor  to  receive  from  the  li- 
cense tax-coMector  money  collected  by  him 
for  license  taxes  due  the  county,  yet,  if  he 
does  so,  he  Is  liable  to  the  counsty  therefor 
in  an  action  for  money  bad  and  received. 
Such  liability  is  barred  in  two  years,  under 
subdivision  1  at  section  339  of  the  Oodie  of 
Civil  iProcedure.  (County  of  San  Luis  Obis- 
po V.  Famum,  108  Oal.  567.) 

15.  An  action  to  recover  comipensatiion  for 
the  services  rendered  as  secretary  of  the 
board  ot  education  is  founded  on  a  liability 
created  by  startute,  and  comes  wtthin  the 
three  y>ears*  limltatl6n  of  section  338  of  tbe 
Oode  of  Civil  Procedure.  (Banlts  v.  YoJo 
County,  104  Cal.  258.) 

16.  It  is  a  general  (rule  that  when  payment 
Is  provided  for  onit  of  a  particular  fund,  or 
In  a  particular  way,  the  debtor  cannot  plead 
the  statute  of  limitations  without  shorwlqg 
tliat  the  particulaT  fund  has  been  provided 
or  tthe  motiiod  pursued.  (Sawyer  v.  (^oigan, 
102  Cal.  283.) 

17.  Wdxxe  rtbe  payment  of  coupons  for  in- 
terest upon  bonds  miust  have  been  refused 
on  the  groimd  that  no  f umds  are  provided  for 
their  payment,  the  staituite  of  limitations  will 
not  run  against  them  until  such  funds  are 
provided.    (Sawyer  v.  Colgan,  102  Cal.  283.) 

HI.  Nonreartdence,  Tnftti!icy,  Fraud,  or  Mis- 
take, Elffect  of  on  Rnnniing  of  statute. 

18.  W'here  the  XMxte  sued  upon  was  in  ex- 
press terms  payable  out  of  the  state,  and 
both  of  the  payers  were  nonresidents  of 
tbe  state  when  the  cause  of  action  accrued, 
tbe  statute  only  oomnvences  to  run  in  tthedr 
favor  when  they  came  to  this  state,  and  If 
afterwsiPd  they  left  the  state,  the  tdme  when 
they  were  so  absent  would  not  be  a  part 
of  the  time  In  wlidcfh  the  ^ult  mnst  be  com- 
menced. (DoQgaU  V.  Schulenberg,  101  Cal. 
154.) 

19.  Where  the  complaint  substantially 
averred  that  the  defendant  was  a  nonret-- 
denit  of  the  state,  and  had  not  been  in  the 
state  if  or  two  years  wben  tbe  actloni  was  com- 
menced, and  there  was  no  objection  to  evi- 
dence ofPered  at  the  trial  to  prove  that  he 
came  to  the  state  after  the  cause  oif  action 
ajocrued,  and  thei^eaifter  agadn  departed  firom 
it»  the  defendant  cannot  be  injured  by  the 
failure  of  the  oonaplalnt  speoiflcany  to  allege 
a  departuire  from  the  state  after  ijhe  cause 
of  aq-tlon  laccrued.  (DougaH  v.  Krchulenibei^, 
101  ^1.  154.) 

-20.  ^^efe  piafettff  t>urchiii9^  aUd  caused 
to  be  conveyed  to  the  infant  son  of  def«nld- 
sM  a  certain  lot  of  land  under  a  parol 
agreement  that  If  the  chUd  WiooM  die  tm- 


married  and  without  issue  before  he  arrived 
at  age,  the  defendant,  after  distribution  of 
the  property  to  him  as  heir  would  on  de- 
mand of  plaintiflC  Immediately  convey  the 
same  to  plaintiff,  and  the  cMla  died  at  uie 
age  of  five  years  but  no  demand  was  maue 
for  t^'enty-four  years,  the  action  is  barrea; 
in  such  case  the  fact  thiat  the  complaint  al- 
leged that  within  six  months  after  the  deajth 
of  the  infant  defendant  left  the  state  and  has 
ever  since  resided  in  the  state  of  Maryiband, 
Tvlhere  demand  was  made  upon  him  for  a 
conveyance,  does  not  relieve  the  bar  of  tbe 
cause  of  action,  by  the  laches  of  the  plaintiff 
in  failing  to  make  a  demand  for  a  convey- 
ance within  a  reasonable  time.  (Seculovioh 
V.  Morton,  101  Cal.  673.) 

21.  Notwithstanding  tbe  defendant*?  r^^- 
sence  from  tbe  state  the  plaintiff  l>ad  a  rem- 
edy lo  Invoke  the  authority  of  the  court," 
and,  upon  service  of  process  In  ithe  manner 
presei*rbed  by  the  statute,  could  have  pro- 
cured the  appointment  of  the  commissioner 
to  convey  the  propetrty  to  him.  (Secnlovlch 
V.  Morton,  101  Cal.  673.) . 

22.  Witere  tbe  i>arents,  throug^h  whom 
minor  heirs  claim,  were  in  Efe  when  the 
statute  of  llnvitartions  be^an  to  run  against 
a  cause  of  action  to  set  aside  a  conveyance 
for  >finaud  and  undne  Influence,  the  subse- 
quent disaibility  of  the  minor  children  who 
were  not  heirs  of  the  girantor  wben  th^e  deed 
was  made  does  not  stop  the  running  of  tbe 
statute,  which  commenced  to  run  against 
their  parents.    (Castro  v.  Geiil,  110  Cal.  292.) 

Infants  are  <barred  where  mother  barred, 
when.    See  ante,  9. 
Bar  of  ancestor  bars  kiin.    See  ante,  9. 

23.  Althongh  as  a  genenU  rule  the  statute 
of  limitatioDB  does  not  runt  against  en  ex- 
press trust  where  there  is  concealed  fraud, 
yet  when  the  injured  party  has  been  guilty 
of  great  laches  in  the  prosecution  of  his  rem- 
edy be  will  be  barred  in  eqnilty,  on  acooniDit  of 
the  paramount  importance  of  having  titles 
settled.  (Seculovlch  v.  Morton,  101  Cal. 
673.) 

Fraud,  statute  does  not  run  until  discov- 
ery.   See  Restraint  of  Trade,  14. 

24.  Where  the  ■Ma'hHity  of  the  directors  of 
a  conponation  arises  from  negligence,  the  ac- 
tion must  be  commenced  within  two  years 
after  the  cause  of  action  accrues,  whereas, 
if  it  arises  out  of  fraud,  It  may  be  com- 
menced within  three  years  atfter  the  discov- 
ery of  the  facts  constituting  the  fraud.  (Fox 
V.  Hale  and  Norcross  Silver  Mining  Co..  108 
Cttl.  809.) 

25.  In  an  action  to  quiet  title  against  the 
heirs  of  plaintiff's  grantor,  a  cross-complaint 
alleging  that  the  deed  under  which  the  plain- 
tiff claims  was  d-btaln^  by  undue  influence 
at  a  time  more  than  ten  years  ^tIot  to  the 
filing  otf  itibecross-c<Mnpteint,'W>here  tbe  gmnt- 
or  was,  flrom  disease,  oW  age,  Ignorance, 
weakness  of  mind  and  body,  and  from  soch 
undue  Influwice,  mentally  Incompetent  to 
mami'ge  'b^  property,  or  to  tramsact  any 
business,  and  that  she  was  then  and  for  a 
long  time  prior  .thereto  'bad  been  of  unsound 
mind,  and  seeking  to  cancel  the  deed,  but 
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which  does  not  allege  any  date  at  which  the 
fraud  and  undue  influeokee  was  discovered, 
is  subject  to  a  demurrer  upon  the  grouaid 
that  the  cause  of  action  thereim  staled  is 
bairred  by  the  provisionfi  of  subdivision  4 
of  section  338  of  the  Code  of  Civil  Proced- 
ure.   (Ctostro  V.  Geil,  110  Cal.  292.) 

26.  In  an  action  to  set  aside  a  deed  on  the 
ground  of  fraud,  when  tlhe  acts  constituting 
the  fraud  occurred  more  tOian  three  years  be- 
fore the  commencement  of  the  action,  the 
plaintiff  must  allege  the  discovery  thereof 
within  three  yeans,  in  order  to  a/void  the  bar 
of  the  statute.    (Oastro  v.  GeM,  110  Cal.  292.) 

27.  Wheire  stock  of  a  mdnlnig  company  was 
issued  in  the  name  of  a  trustee  as  the  agent 
of  another  penson,  and  the  administratnicc 
of  the  beneficial  owner  of  the  stock  applied 
to  the  officers  of  the  corporation  for  tafor- 
matlon  as  to  the  divideods  upon  the  stock, 
who  iinformed  her  that  adl  dividends  on  the 
shares  of  stock  had  been  paid  to  the  trustee, 
and  that  no  money  was  due  or  owinig  on  ac- 
count of  any  dividends  declared  during  the 
lifetime  of  the  beneficial  owner,  and  the  ad- 
ministratrix of  the  beneficial  owner  allowed 
the  estlate  to  be  distributed  and  closed  with- 
out reference  to  the  dividends  of  the  corpo- 
raitlon,  and  without  further  demand  for  an 
inspection  of  its  books  or  papers,  or  effort 
to  discover  whether  it  was  true  that  the 
dividends  ha4  been  paid  to  the  trustee,  the 
statute  of  limitations  for  a  recovery  of  the 
dlvildends  from  the  corporation,  on  behalf  of 
the  distributees  of  the  estate  began  to  run 
from  the  time  of  the  refusal  of  the  corpora- 
tion to  pay  any  dividends  to  the  administra- 
trix, at  which  time  the  oarporation  put  itself 
in  a  state  of  hosti'Iity  to  the  estaite  of  the 
decreased  beneficiary  with  respect  to  any 
alleged  obligation  in  the  matter  of  the  divi- 
dends, and  no  further  demand  or  refusal 
was  necessary  to  set  the  statute  in  motion. 
(Bills  V.  Silver  King  Miming  Co.,  106  Cai. 
0.) 

28.  The  statute  of  limitations  for  the  re- 
covery of  dividends  from  a  corporation  can- 
not be  avoided  on  the  ground  of  fraud,  in  a 
case  wihere  the  facts  are  sufficient  to  put  a 
person  of  ordinary  intediUgence  and  prudence 
on  inquiry  as  to  the  truth,  and  where  there 
is  gross  laches  in  not  making  any  effort  to 
discover  the  real  facts  with  respect  to  the 
dividends,  which  might  have  been  discover- 
ed by  the  use  of  slight  diligence.  (Bills  v. 
Silver  King  Mining  Co.,  106  Gal.  9.) 

29.  An  action  to  recover  money  overpcdd 
upon  a  balance  of  account,  owing  to  a  mis- 
take in  the  account,  is  barred  by  the  statute 
of  limitations  at  the  expliatlon  of  three  years 
after  the  pOaintlff  biad  the  means  of  knowl- 
edge of  the  mistake.  (Shain  v.  Sreeovioh, 
104  Oal.  402.) 

30.  Means  of  knowiledge  is  equivalent  to 
knowledge  in  determining  whether  the  facts 
alleged  in  the  complaint  are  sufficient  to 
show  due  diligence,  or  to  take  the  case  out 
of  the  statute  of  limitations,  and  ae  to  deter- 
mining the  sufficiency  of  the  facts  found 
after  a  trial  for  the  same  purpose.  (Shaln  v. 
Sresovlah,  104  Cal.  402.) 


31.  Where  the  accounts  showing  the  mis- 
take were  kept  under  the  superviaion  and 
by  the  book-keeper  of  the  assignors  of  the 
plaintiff,  and  the  book  in  which  the  account 
was  kept  was  retained  and  afterward  nsed 
by  them  for  the  entry  of  other  transactlone, 
they  are  not  entitled  to  dalm  that  Hxe 
discovery  of  the  mistake  was  actually  made 
long  after  the  means  of  discovery  were  In 
their  possession.  (ShJain  v.  Siesovich,  104 
Oal.  402.) 

32.  A  finding  that  the  defiendant  knew  of 
the  mistake  and  overpayment  at  or  near  the 
time  the  account  was  rendered,  bnt  never 
Informed  the  plaintiff's  assignors  thereof, 
does  not  add  to  the  strength  of  the  plaintiff's 
claim;  but  the  defendant  has  the  idgbt  to 
rely  upon  the  statute  of  limitations  If  an 
action  therefor  was  not  brougtht  within  three 
years  after  the  parties  making  the  overpay- 
ment knew,  or  had  the  means  of  knowtlnig,  oif 
the  mistake.  (Shain  v.  Sresovich,  104  Oal. 
402.) 

33.  An  action  to  recover  money  paid  upon 
a  mistake  of  flict,  where  the  payment  was 
upon  a  mutual,  open,  and  ennnent  account, 
with  redpnocal  demands  between  the  pacties 
up  to  wi^in  two  years  of  the  time  w4ien  tihe 
action  was  brought,  and  where  K  appears 
that  the  mistake  upon  which  the  action  was 
predicated  was  shown  to  have  been  discov- 
ered within  one  year  next  before  the  aoticm 
was  brought,  is  not  barred  by  the  statute  of 
limitations.  (Olmstead  v.  Dauphiny,  104  Oal. 
635.) 

IV.  Finding  on  Plea  of. 

Findings  on  statute,  how  presented  for  re- 
view.   See  Appeals,  VIII,  6. 

Presumption  is  against  running  of,  when. 
See  Appeals,  331. 

34.  In  an  action  of  ejectment  a  flnddng  hi 
favor  of  the  d^endant  on  Aihe  pleaof  thesteit- 
ute  of  limitations  need  not  find  the  meie 
probative  fact  of  the  payment  of  taxes  by 
him.  If,  however,  such  a  finding  were  nec- 
essary, the  failure  to  make  it  could  not  be 
taken  advantage  of  by  the  plaintiff  where 
the  evidence  clearty  sihowed  that.  If  made, 
it  must  have  heen  in  favor  of  the  defendant. 
(Southern  Pac.  R.  R.  Oo.  v.  Whitaker,  109 
Cal.  268.) 

35.  In  an  action  for  an  accounting  of  trust 
funds,  in  which  the  complaint  avetrred  a 
demand  upon  the  defendant  before  sott 
broug-ht,  which  allegation  was  admitted  by 
the  answer,  a  findfing  against  the  defend- 
ant's plea  of  the  statute  of  limitations  need 
not  find  the  date  of  sucih  demand.  (Spencer 
V.  Duncan,  107  Cad.  423.) 

36.  A  failure  to  find  upon  a  piea  of  the 
statute  of  limitaJtions  is  not  material  w^ere 
the  other  facts  found  are  sufficient  to  sup- 
port the  Judgment,  and  are  not  assailed  for 
insuffldiency  of  evidence.  <Richter  v.  Hen- 
nfcngsan,  110  Oal.  530.) 

V.  Acknowledgment  of  Indebtedness. 

Executor  cannot  woflye.  See  ExeGii:^tor8  and 
Administrators,  18. 

Waiver  of,  what  is  not.  See  Executore  and 
Adminlstittitors,  18. 
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37.  Where  the  mortgafirociB  signed  with  the 
mortgagees  an  instrument  releasing  from  the 
mortgage  a  part  of  the  encutmbered  ptroperty, 
and  I'efeiTing  therein  to  the  indebtedness 
secured  by  the  mortgage,  9uch  In^tnimeovt 
constltuiteB  anaciknowledgmenitof  the  indebt- 
edness by  wiiich  the  ruinniaig  of  the  statute 
of  limttations  upon  the  Xndelbtedness  Js  inter- 
rupted.   (Obaffee  v.  Browne,  109  Oal.  211.) 

YI.  Limitations  in  Equity. 

38.  The  statute  of  limitations  lelatinig  to  a 
caAJse  of  actiooi  for  relief  upon  the  gaxnmd  of 
fraud  appilies  to  equity  cases;  and  where  the 
statute  is  appilioable  the  doctrine  of  laches, 
as  applied  in  equity,  need  not  be  oooBidered. 
(Castro  v.  Geil,  110  Oal.  292.) 

One  seeking  equity  must  do  equity,  appli- 
cation of  principle  where  debt  barred.  3ee 
Mortgages,  148. 

STATUTES. 

1.  Mistake  ion  Printing;  ABcertaAnlng  Pixh 
Yislons  of. 

II.  OoDsitruction  of. 

1.  Object    of    LegisIaitQie;    Wotids    In; 

AYOdding  Abflpuixl  Results. 

2.  Ck>nflictLng  Sections  or  Statutes;  Gen- 

eral and  Speclial  Provisions;  Hanmo- 
nious  'Construction. 

3.  TiUe  of  Act 

4.  On  Re-enactment  of  Statute;  Estaib- 

Ushed  Principles  of  Law,  Effect  of. 

5.  Penal,  Remedial,  Directory,  amd  Man- 

datory Btatutes. 

6.  Code,  Effect  and  Oonsrtruetlon  of. 

III.  Amendments  of. 

IV.  Repeal  o(f. 

Constitutional  Law.  See  ConstlltutionlBl 
Law. 

Judicial  notice  of.    See  Judicial  Notice,  11. 

Contract  presumed  made  In  view  of  stat- 
ute.   See  Contracts,  14. 

Unconstitutional  part  oanniot  be  strdckein 
out,  when.   See  Constltutlanal  Law   40. 

Intenmon  to  restrict  idgihts  of  owner  not 
presumed.    See  Watercourses,  38. 

State  is  nfot  bound  by  general  wofUds  in 
statute.    See  State,  1. 

Special  acts.    See  Constitutional  Lew,  HI, 

5. 

Homestead  act  is  libeitally  cotDStnued.    See 

Homesteads,  I. 

Curati've  ajcts.  See  Mnmieipal  Oorpora- 
tions,  43,  44;  Public  Lands,  II. 

Retroaotl've,  registry  laws  are  mot.  See 
Registration,  2. 

Statute  glTiang  guardian  a  inlglhft  to  admin- 
ister As  .retroactive.  See  Executors  amd  Ad- 
mdmistrators,  60. 

Retroactijve  laws  aiPecting  UabSUty  of 
stockholders.    See  Corporations,  60. 

Statute  prohibiting  sale  of  Mquor  to  cer- 
tain persons  is  general.  See  Criminal  Law, 
325. 

Statute  must  be  strictly  complied  with  on 
Judicial  saile.    See  Judlcdal  Sales. 

Mode  of  levying  assessment  must  be 
strictly  followed.    See  CorpoiatloiiiB,  84. 

Statutory  penality,  legislature  may  remit 
at  any  time.    See  Banks  and  Banking,  18. 


Waiver  of  provisions  of.    See  Waiver,  2. 
Party  eaamot  waive  statutory  notice,  when. 
See  Insurance,  16. 

I.  Mistake  In  Printing;  Ascertaining  Provi- 
sions of. 

1.  A  certified  copy  of  a  statute  must  be 
accepted  as  the  authentic  statute  and  ex- 
pression of  the  legislative  will,  and,  if  there 
is  any  variance  between  an  act  of  Congreas 
as  found  in  the  printed  volume  of  statutes 
and  the  original,  as  enrolled  and  deposited 
with  the  secretary  of  state,  the  lamer  mast 
prevail!.  (McLaugrhlin  v.  Menotti,  105  OaL 
572.) 

2.  What  are  the  provisions  of  a  statute  is 
a  question  of  law  to  be  determiDed  by  the 
court  upon  an  examination  of  the  statute  it- 
self, and  the  enrolled  co^y  of  the  act  is  the 
statute  or  legislative  will  by  which  courts 
are  to  be  governed.  (McLaughlin  v.  Menot- 
ti, 105  Cal.  572.) 

II.  Construction  of . 

1.  Object  of  LegiiEAature;  Words  in;  Avoid- 
ing Absurd  Results. 

Noscitiir  a  soctis,  appHcatlon  of  doctrine 
of.    See  Corporations,  155. 

Doctrine  expressio  unius,  etc.,  does  not  ap- 
ply, when.    See  Bills  and  Notes,  25. 

Expressio  unlus  excluslo  alterlus,  applica- 
tion of  doctrine  of.  See  Taxation,  44,  et 
seq. 

Word  "may,"  whether  mandatory.  See 
Words  and  Phiases,  4. 

Construction^  beneficent  cl^uracter  of  act 
cannot  be  considered.  See  OaDstitutlonal 
Law,  39. 

Mistake  in  use  of  word  "or"  In  statute. 
See  Public  Lands,  9. 

Construed  with  view  to  purpose  of  stat- 
ute.   See  Building  Contnu!tB,  4. 

3.  A  statute  Is  to  be  oonirtrued  with  refer- 
ence to  its  manifest  object,  so  as  to  carry 
out  its  object  consistently  with  the  consti- 
tution, and  lis  to  be  iiiberany  construed  In 
faivor  of  a  personal  prl;vilege  or  right  con- 
ferred upon  an  indlviduail  by  the  constitu- 
tion.   (Ex  parte  Cohen,  104  Cal.  524.) 

4.  If  a  statute  is  sjubiguous  or  doubtful, 
or  susceptible  of  different  constructions  or 
interpretations,  then  sneh  'liberality  of  con- 
struction is  justified  as,  within  a  fair  inter- 
pretation of  Its  language,  will  effect  Ms  ap- 
parent object  and  promote  justice.  (F^ton 
V.  West,  102  Cal.  266.) 

5.  A  legisOative  axrt  is  to  be  interp<peted  ac- 
cording to  the  Intention  of  the  legisilature, 
amd,  when  the  act  purports  to  confirm  a  void 
act.  it  is  aiot  to  be  understood  as  confirm- 
lutf?  it  so  as  to  leave  It  void,  but  to  gd^e  va- 
lidity and  efficacy  to  the  thing  done.  (City 
and  County  of  San  Francisco  v.  Mooney,  106 
C^.  586.) 

6.  A  construction  should  not  be  given  to  a 
statute,  If  It  can  be  avoided,  whiclh  will  lead 
to  absurd  results,  or  to  a  conclusion  plainly 
not  contemplated  by  the  l^ri^lajture.  (Mer- 
ced Security  Savings  Bank  v.  Casaoda,  103 
Oal.  641.) 
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7.  Tbe  construeticMii  ot  statutee  must  be 
rawBonabte;  ami  where  it  is  evident  that  the 
l<efipislatuire  could  next  have  ioiteoded  Iflie  con- 
sequence of  a  liteon,!  coDfltruetdon  which 
Leads  to  an  ateiHHllty,  au£h  UteTal  oonBtroc- 
tion  caimot  obtain.  (Peopde  ex  rel.  S.  F.  & 
S.  J.  Ry.  Oo.  V.  Gaycroft.  Ill  CaL  544.) 

8.  Words  used  l<n  a  statute  are  to  he  pY- 
en  their  geneiraiL  and  unreetricteid  meaooteg, 
^nle6S  the  coixtext  or  the  a^aareikt  aoope  and 
purpose  of  the  statute  indicate  a  'limited 
meaudng.  (Directors  of  FaUibrook  Icrlga- 
tlw  Dlat  T.  Ahila,  106  Oal  35^.) 

2.  Oonfllctlng  'Seatione  or  Statu'tee;  Genverai 
and  rSi)eciaI  Proylsioiup;  HajmoniouA  Oon- 
s^ruction. 

Oanstrwrttoa  of  dn  pari  iu^.teria.  See  Su- 
pervisoro,  4. 

Statutes  isii  piui  materia  oooBbrued  togefOi- 
eor.    See  BiHa  and  Notes,  21^. 

9.  Acts  passed  near  to  each  dthev  in  point 
of  tiime  must  be  construed,  if  possible,  so 
as  to  give  effect  to  'biO(tb.  (BniikB  y.  Yolo 
County,  104  Oal.  258.) 

10.  TIhe  ru'le  of  oomstmction  that,  as  be- 
tween conflicting  sections  of  the  same  stat- 
ute, the  'last  in  opdep  of  arrangement  will 
control,  is  to  be  in-voked  oioily  as  a  last  le- 
sort,  and  w^ette  the  eonfliet  to  so  sharp  and 
complete  as  to  leave  no  possible  room  for 
giyVDi^  both  effect;  iit  cannot  be  applied 
wheie  the  provisioais  airo  capolble  of  reoon- 
clliati!o(n.  (Wilhehn  v.  iSllvester,  101  Cal. 
358.) 

11.  The  rule  laid  diown  tn  section  4481  of 
the  Political  Code,  that  **if  the  provisions 
of  any  title  conflict  with  or  contravene  the 
provisions  of  another  title,  the  pawrvisions 
of  each  title  must  prevail  as  to  all  matteore 
a<D)d  questions  arising  out  of  the  subject 
matter  of  such  title,"  only  applies  where 
there  is  a  cooifllct,  and  implies  that  where 
there  is  no  conflkM  a  provision  will  be  valid, 
althourgh  in  the  sense  of  that  mile  dt  is  not 
in  regard  to  a  question  ajrlsdi]^  out  of  the 
subject  matter  of  that  title.  (Malotie  v. 
Bosch,  104  Oad.  68a) 

12.  Where  there  are  Ifn  an  axst  spedflc  pro- 
viisions  relating  to  a  particular  subject,  they 
must  govern  in  respect  to  tiiat  snibject,  as 
against  genenal  provisions  in  other  parts  of 
the  statute,  although  the  latter,  standing 
alane,  would  be  broad  enough  to  Include  the 
subject  to  which  the  more  particular  provi- 
sions relate.  (Frandzen  v.  County  of  San 
Diego,  101  Oal.  317.) 

3.  Title  of  Act. 

Subject  not  expressed  in  title.  See  Oon- 
stitiitional  Law,  HI,  3. 

13.  Reference  may  be  had  to  the  title  of 
a  statute  as  a  legitimate  aid  in  ascertaining 
the  Intemtioin  of  the  legislature,  especiallly 
where  the  tlitle  is  referred  to  in  the  body  of 
the  act,  and  the  constitution  gives  particular 
importance  to  the  title,  by  requiring  that 
the  statute  should  contain  but  one  subject, 
and  that  it  should  be  expressed  In  the  title; 
and  it  Is  proper  to  read  the  body  of  the  act 
aiiKl  the  title  togetlier  to  ascertain  the  legis- 


lative Inteaoit    (Savings  Bank  of  Sfun  Diego 
County  V.  Burns,  104  CaiL  473.) 

4  On  Re-enactment  of  Statute;  E^Btaibli^ied 
Principles  of  Law,  Bflect  of. 

14*.  Jii  4s  to  be  piresuimed  that  the  le^lsla- 
ture,  in  the  enactment  of  statutes,  does  noi 
Inteind  to  ofvertum  longrestablished  princi- 
ples of  Ikvw,  u^iless  such  intsi^tion  is  noads 
clearly  to  appear  edther  by  express  declaca- 
tion  or  by  neoessiMT  impUoation.  (Estsite  of 
Garcelon,  104  Oal.  570.) 

15.  All  statutes  musEt  'b^  congtrued  wltb 
ref ^irence  to  well-^own  pdqiciples  and  culea 
o(  law  e:(Iisting  at  the  tkne  of  enactment.* 
(Whitftey  V.  Po^e,  105  O^  ;9?.) 

16.  A  judiciial  copstDUctkm  o^  |k  statute 
whioh  has  b^ea^  leviseid  and  ir^-eiu^oted  im 
its  old  foraa  \Jk  the  code  must  be  piDesumed 
to  have  been  intended  by  the  iagisltfMAue  to 
be  construed  as  it  was  coDStarued  befiore  the 
rovlsion,  w^ere  nqi  sufflc40nt  reason  appears 
for  chmtt[in£  the  constn'Vic^iPA-  (?^tc^e  of  Li 
Po  TaiTTciS  Oal.  484.J 

Readopting  provisian  of  old  coiistitutian, 
effect  of.    See  Oonstitutipnal  Law, '3. 

5.  Penal,  Bamed&al,  DSnectoi^  and  Manda- 
tory Statutes. 

17.  Tike  simiple  dJistlnctiion  between  the 
provisions  of  a  remedlial  statute  for  ithe  en- 
forcement of  the  remedy  afid  a  petoal  stat- 
ute is  that  the  penalty  imposed  by  the  rem- 
edial statute  is  not  imposed  as  a  punisli- 
ment  for  a  public  wrong,  but  as  redress 
for  a  private  ^rievai^.  (Levy  v.  Superior 
Oouit,  106  Oal.  600.) 

18.  A  sufficient  statutory  remedy  for  the 
faiilure  to  perform  a  statutory  duty  is  exclu- 
sive.   (Lynch  v.  Butte  Oofunty,  102  Oal.  446.) 

Remedial  statutes  are  liberally  construed. 
See  Mechaniics*  Liens,  4. 

Statute  -botji  peual  and  remedial,  oonstnic- 
tlon  of.    See  Building  Ooditracts,  6. 

IJxdusive,  remedy  provided  by  statute, 
wihen  is.    See  Taxatiom,  34. 

Remedial,  homeste^  law  ds.  See  Home- 
steads, 1. 

Statute  relating  to  street  improvements  is 
permissive  and  not  mandatory,  when.  See 
Streets,  24. 

Statute  is  remedial  and  not  penal,  when. 
See  Exeeutors  and  AdanlDiistrators,  31. 

19.  Tbose  directions  of  a  statute  wliich  are 
not  of  the  essence  of  the  thing  to  !be  doane, 
and  by  the  fiadlure  to  obey  wMch  the  rlgluta 
of  those  interested  will  not  be  prejudiced, 
are  not  to  be  regaided  as  mandatory,  but 
directory  only.    (In  re  Derby,  104  Cal.  515.) 

Directory,  statute  as  to  preservaltion  of 
ballots.    See  Edectlons,  18. 

Directory,  statute  as  to  time  of  entry  of 
judgment  is.    See  Defaults,  2. 

Directory,  statute  requiring  separate  ex- 
amiination.    See  Parent  and  Child,  12. 

Directory  provisions,  departure  from.  See 
Elections,  8. 

20.  If  a  statute  al>solutely  fixes  the  time 
wiitMn  which  an  act  m/ust  be  done,  it  is  p^- 
emptory,  and  the  act  oamiot  be  done  at  any 
other  time  unless,  du<ring  the  existence  of 
the  prescribed  time,  it  has  been  extended 
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l>y  an  opctar  made  for  th&t  pu^rpofle  0^4^ 
autborlty  of  l&w.  (Ooiuior  v.  Soutihem  (Mr- 
Ifojnv&a  Motor  Road  Co.,  101  €al.  4^.) 

MiaiDdatx>ry  atatnite  reUting  to  probate  Jn- 
EMictkm  to  mal^e  partition.  See  PartltiLon, 
9. 

Mandatory,  cftatt^  fixing  time  amid  pliuce 
of  \ho\i6lfie  election  la,    See  Eleotloini^,  6. 

&fjid»datov7,  statute  reOvLtlng  to  tlie  nHurk- 
ing  of  b^Uots.    See  EfleotiLonfl,  12, 

Tiioe  for  aipi^eal,  att^tute  fUU^  i$  peoremiNt- 
•ory.    See  Ajpipeals,  34- 

6.  Oode,  EfFeet  and  Ooncrtructiook  of. 

Codes.    8ee  Codes. 

Code  sections  are  construed  as  coatiniui- 
tkttM  of,  wOmsb.    Skae  Codes,  1. 

Codes  ooiDCrtnied  aa  oowd  tftevtnte.  See  OodeSt 
2. 

Code,  corpoBa^loiis  oiWJilaed  potev  to.  See 
Cevpoi«*ttodis,  II,  d. 

^ankintf  a»>po««tloai  formed  paler  to^  eoda 
See  BftAka  ai4  Baaking,  1. 

Fc4kire  of  eod»  to  vefev  <lo  aiiil»Jeot  ooTee- 
ed  by  nrloo  aifeatiYte.   See  i&atrncishooBk  27. 

Ifn0oilf¥«»t  Act  nod  aJfected  by  PolM^oal 
Oode.    See  InanaMMice,  d0. 

IIL  AmendmeDts  of . 

Amendment  of  sta/tnte  of  ddmitatiQin.  See 
:Sl3atu>te  of  L4miLtatioDfi,  I. 

Ctuange  of  law  x>ending  appeal.  See  Ap- 
iwals,  XI,  1. 

Change  of  httw,  effect  on  contract.  See 
Mort^ges,  18. 

Amendment  allowing  cbattel  mortgfi^e  is 
not  retroactive.    See  Mortgagee,  157. 

Riotroajotive,  ajmendment  relatloiig  to  com- 
mxaoAty  property  is  not.  See  Huaband  amd 
Wife,  16. 

Amendatory  act  applicable  to  cerfeatti 
-eoimfaiee,  effect  of.    See  Hi^^vays,  2. 

AraendmeBt  of  statute  coinstmed  wifrth 
T4eFW  to  its  purpose.  See  BuiiMing  Con- 
tracts, 4. 

Amenidnient  of  larws  r^atftng  to  oorpoaMi- 
tkrns.   See  Corporations,  U,  8. 

21.  Under  section  24  of  article  IV  ^f  tJie 
state  constitution,  which  provides  that  aA 
'^aot  revised  or  eectdon  amended  sfhall  be 
re-enaoted  amd  pnbllcftied  at  lengitih  as  re- 
vised or  amended,"  wthen  a  section  of  the 
code  Is  '^amended  to  iiead  as  follows,"  and 
tbe  aimended  section  is  published  at  length, 
Tvdthout  any  saving  cteaise  contiinuing  the 
origlnaJ  section  in  force  for  any  purpose  or 
to  ajiy  extent,  the  effect  of  (the  ameodmient 
lis  to  rei>eaJ  the  section  as  It  oHgtnally  stood, 
and  it  ceajses  to  have  any  statutory  force; 
and  a  section  of  the  amendatory  act  merely 
providing  that  the  amendment  ^hall  be  ep- 
pllca'ble  to  certain  counties  named  does  not 
operate  as  a  saving  clause  to  continue  the 
orlgtlnal  section  in  force  in  other  counties  of 
the  state.    (Huffman  v.  Hall,  102  Oal.  26.) 

22.  Section  24  of  the  act,  approved  Mairdh 
18.  1885,  commonly  known  as  the  Vrooman 
Act  which  a;uthorized  the  construction  of 
sewers  in  the  highways  of  a  olty,  but  not 
trpon  private  property  over  which  the  rigiht 
of  way  for  a  sewer  had  been  secured,  and 


which  wais  amende^  In  1888  by  au(tlhofflsGing 
oesspools  to  be  constructed,  was  properly 
amended  a  second  time  by  the  act  of  1893, 
so  as  to  adJow  the  constructian  of  sewiirs, 
"also  ftH*  drainage  purposes  over  or  througth 
any  right  of  way  obtained  or  granted  for 
suoh  purpose,  with  necesaary  and  proper 
outlet  or  ourtdets  to  the  aame,^  although  the 
amendment  of  189d  referred  to  the  original 
section  24  of  the  Yroojtpan  Act,  'and  did  not 
refer  to  it  as  'Iiavlng  been  amended  by  the 
act  of  1889.  (Fletcheft  v.  Pmthec,  102  Oai. 
413.) 

2&.  Although  an  act  amendiUg  a  section 
of  an 'act  repealled  is  vodd,  yet  an  amended 
section  of  an  aet  takes  the  plaice  of  an  orig- 
inal section  Jb  the  act  amended,  amd  the 
faifclure  of  the  legteUutuiPe  J<n  cun^sding  the 
same  eection  of  the  original  aot  a  second 
time  spedAoaUy  to  refer  to  it  ais  hiaying  been 
amended  by  the  first  amendatory  act,  does 
not  affect  the  validity  or  constltutiioinaJity  of 
tbe  second  ajnendment  of  the  anaended  sap- 
tion.    (Fletcher  v.  Prather,  102  Cai  413*) 

24.  SectiQCL  24  of  avtiole  IV  of  the  state 
confirtdtutioii  whiinh  provides  that  "no  Iww 
shaiU  be  revised  or  amended  by  refeKeDce  to 
Its  titie;  (but  in  cmclh  icase  itbe  act  levtlBed  or 
seotdion  ajmended  shalU  be  Te-enaoted  and 
pubUsbed  at  length  as  revised  oi^  amend' 
ed,"  has  ibr  its  w]M>)e  piurpose  and  effect  to 
avoid  evdls  resulting  from  the  miode  of 
amendmaetut  which  prevailed  in  the  absence 
of  such  provision,  and  waa  not  intended  to 
prevent  the  section  as  ftmeaded  from  talking 
its  plflice  by  its  a4>p!roprdate  numtber  in  the 
ori£7lnal  aict.  (Plet^ier  v.  Frnther^  102  CM. 
413.) 

25.  An  amended  sectiaa  of  an  wet  tastaee 
the  place  of  the  originaJ  section,  and  the 
portions  which  are  ivot  aiktered  ace  to  be 
considered  as  having  been  the  laiw  from 
the  time  when  they  were  enacted,  aind  the 
new  ppovdeions  are  to  be  oonaidered  as  faa;v- 
ing  been  enacted  at  the  tisne  of  the  aimend- 
ment.    (Fletcher  v.  Prather,  102  Cal.  413.) 

IV.  Repeal  of. 

Amendment  and  re-enaictment  of  statute, 
effect  of  aB  a  vepeei.    See  ante,  21. 

Repeal  of  law,  effect  on  crime.  See  (Mm- 
inaJ  Law,  lY. 

Repeial  of  drainage  acts.  See  Swamp  and 
Overflowed  Lands,  IH. 

Repeal  of,  time  of  pa4ssage  as  affecting. 
See  Taxation,  68. 

Repeal  of  statute  referred  to  Im  another 
act,  effeict  of.    See  Common  Oarriers,  1. 

Act  relating  to  saiie  of  franchises  not  ire- 
pealed  by  County  Grovemiment  Act.  See 
Franchises,  2. 

Repeal  by  ImpHoatloa,  what  does  not 
amount  to.    See  Court  lOommdsslooierB,  1. 

26.  A  repeal  by  implication  is  not  favor- 
ed, and  the  conflict  must  be  irreconcilable, 
or  the  intent  to  repeal  very  manifest,  or 
both  statutes  will  stand.    (Malone  v.  Boech 
104  Cal.  680.) 

27.  Repeals  by  Implication  are  not  favor- 
ed, and  It  lis  only  when  two  statutory  pro- 
visions are  absolutely  lepugnant    to    each 
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other  tluut  a  repeal  of  the  eiuiler  will  be  de- 
claired.  (People  ex  rel.  Wood  t.  Sands,  102 
OaJ.  12.) 

28.  The  law  looto  witih  dififavor  upooi  re- 
peails  by  Lmpldcation,  and  will  not  sastadiii 
such  repeal  whero  there  is  no  su^dh  Ineon- 
slatenicy  as  to  call  for  a  determlnaXTion  that 
the  earlier  ppordsiosi  was  repealed  by  the 
later.  (Thomp&ion  t.  SupeirJaorB  of  Alame- 
da County,  111  Cal.  553.) 

29.  The  law  does  not  favor  a  repeal  by 
implication;  and  when  two  statutes  ti«at 
of  the  aame  subject,  one  being  specAai,  auid 
the  other  general,  •unleee  they  are  ineooncil- 
ably  inconsistent,  lihe  latter,  tbougfh  the 
later  in  date,  wlU  not  'be  held  to  have  re- 
pealed the  former,  but  the  special  exrt  will 
prevail  in  'its  appliication  to  the  subjeot 
matter,  so  fair  as  oooniing  within  its  partic- 
ular provisions.  (Bateman  v.  Colgan,  111 
Oaa.  580.) 

30.  Repeals  by  implica.tioii  are  not  favor- 
ed; and  the  repugnancy  between  two  stait- 
utes  should  be  very  clear  to  warrant  a  court 
lYolding  thait  the  later. in  time  repeals  the 
other,  wben  it  does  not  in  terms  poxriwrt  to 
do  so;  and  this  rule  has  peeuMar  iforoe  in  the 
case  of  laws  of  special  and  locaJ  appildcatlon, 
which  are  never  deemed  repealed  by  gen- 
eral legiffbatiiodi  except  upon  the  meet  un- 
equivocal mandfestaition  of  initenft  to  tlhat 
effect    (Banks  v.  Yolo  County,  101  Gal.  268.) 

31.  The  prindpie  that  a  generai  act  is  to 
be  construed  as  not  reipealing  a  paoiticular 
one,  like  every  rule  of  construction,  must 
give  way  to  the  plain  imtent  of  the  legisla- 
ture expfressed  in  the  statute.  (Matter  of 
Ambrosewf,  100  Cal.  264.) 

32.  A  special  statute  referring  to  ttie  spe- 
cia^l  suibjeot  of  compensatiooi  of  members  of 
the  board  of  eduoaition,  including  the  secre- 
tary, is  not  repealed  by  a  special  act  amend- 
iug  the  County  (rovernment  Act,  which  does 
not  refer  to  that  speciai  su1t>Jeat,  especially 
where  the  parts  of  the  general  act  invoked 
as  repealing  part  of  the  special  act  are  only 
re-enactments  of  the  law  as  it  therefore 
stood.    (Banks  v.  Yoh)  County,  104  Oal.  258.) 

33.  In  an  action  by  a  banking  corporation, 
wihere  one  of  the  defenses  set  forth  in  the 
answer  was  the  failufre  of  the  plaintiff  to  file 
and  pubUsh  the  statements  required  by  the 
act  of  April  1,  1876,  and  such  defense  was 
established  at  the  trial,  error  in  rendering  a 
judgment  for  the  plaintiff  was  released  by 
the  repeal  of  that  act  subsequentt  to  the  tak- 
ing of  an  appeal  from  the  judgmenit,  amd 
the  judgment  must  be  affirmed.  (First  Na- 
tional Bank  of  San  Luis  Obispo  v.  Hender- 
son, 101  Cal.  307.) 

STAY. 

Appeal,  stay  of  proceedings  on.  See  Ap- 
peals, IX,  5. 

Efltect  of  appeal  as  a  stay.  See  Appeals, 
IX. 

STIPULATIONS. 

Oml  acquiescence  is  not  stlpulajtion.  See 
Jmlgments,  24. 


Agreed  case.  'See  Pleading  and  Pnactice^ 
VII. 

Stipulattion  admitting  facts  obviates  neces- 
sity of  proof.    See  Venue,  11. 

Stipulation  to  abide  decisioa  of  supreme 
court    See  Estates  of  Deceased  Persons,  53. 

Mortgage,  stipulation  to  assume  is  enti- 
tled to  registraitlon.    See  Mortgages,  67. 

Attorney,  sdpolationB  by,  when  not  bind- 
ing on  client.    See  Attorney  and  CUent,  1. 

JudgmeoLt  rendered  in  excess  of,  validity 
and  Gonrection  of.    See  Judg^eoitB,  '22. 

Judgment  entered  cmder  is  nOt  appealable. 
See  Appeals,  11. 

FindJaigs,  stipulations  as  to.  See  Find- 
ings, VI. 

1.  A  stip^llation  evidently  intended  only 
to  a)d'mit  that  .the  title  to  the  'land  had  pass- 
ed ito  the  wdf  e  thcough  several  cooveyaiioes, 
and  not  admitting  that  she  took  it  as  her 
sepaiate  property,  does  not  estop  the  de- 
fendant from  eftKywlng  that  the  laud  was 
community  property,  especially  wlbere  the 
ease  was  tried  by  consent,  opoci  the  theory 
that  the  stipulation  did  not  preclude  a  show- 
ijQg  thaJt  the  land  was  oommunlty  property. 
(Diirectors  of  Fallhrook  Iiri^aJtton  Dist.  ▼. 
Abila,  106  CbJ.  365.) 

2.  It  is  within  the  discretioin  of  iSie  trial 
court  to  relieve  a  ptointiff  from  the  effect 
of  a  stipu'latlon  submitting  the  case  on  a 
motion  for  a  nonsuit,  and  to  allow  iitlm  to 
file  an  amended  comx)laint,  and  its  action 
will  not  be  distjorbed  >U!pon  appeal  In  the  aJb- 
sence  of  a  shtowlng  of  an  abuse  of  discre- 
tion. (Robiiwon  V.  Exempt  F.  Co.  of  S.  F., 
108  C^.  1.) 

3.  Althouglh  an  executory  stipulatiiMi, 
when  denied,  cannot  be  proved  otherwise 
than  by  an  agreement  inwrHUng  filed  with 
the  derk,  or  by  agreement  entered  upon  the 
minutes  of  the  court,  yet  where  the  record 
shows  that  it  was  admitted  at  the  bearbig 
of  a  motion  to  <:ihan!ge  the  place  of  trial 
that  one  of  the  defendants  resided  In  the 
county  where  the  action  was  brought,  there 
was  no  occasion  for  other  proof  ck  the  ad- 
mlbtted  flact,  and  such  edimJsslon  having  been 
acted  upon  by  the  court,  and  embodied  in  a 
bill  of  exceptions,  cannot  be  traveised  upon 
appeal.    (Heame  v.  De  Toung,  111  Oal.  373.) 

STOCK  AND  BXCHANOB  BOARD. 

Seat  in  is  exempt  from  taxation.    See  Tax- 

aition,  13. 

STOCK  AND  STOOKHOLrDBRfi. 

Questions  relating  to.    See  Ooiporatlons.  V. 
Margin  contract.    See  Contracts,  III. 

STOPOVER. 

Rlight  of.    See  Common  Carriers,  I. 

STREAMS. 
See  Watercourses. 

STREET  RAILrWAYS. 

See  RailfToads,  III. 
As  carriers.    See  Common  Carriers. 


STBBBTS,  I,  II.  III. 
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BTRKBT8. 

I.  Oon'trol  over;  Poflsesslcm  of. 

II.  ObstractioDfi  of;  £jXcaratllo>DB  In. 

III.  I^yin^    out.  Grant    of  and  Title  to; 

Riglit  to  take  Lamd  for. 

IV.  A<dv«TBe     Possession    and     Aibaudooi- 

meat  of;  Yocaition  and  GLoflftng  of. 

V.  BnpeiiiDte(nden<t  of  fitreeto. 

VI.  Imfproyements. 

1.  Na/ture  of  Proceedings;  Autihorlty  to 

Order  LmprovemenitB  and   Delega- 
tion of. 

2.  Notice  of  Intention  and  ResoloitiooL 

3.  Plans  and   Specificatioais;   Liocation 

oif  Street. 

4.  FiroteeM:  against;  Bnjolnlng  Superin- 

tendenft. 
6.  Contracts  for  Street  Work. 

a.  Opening  Bide. 

b.  Ajwarding,  Reoordlng   and   Form 

of  Oontnact;  Bond. 

c.  Terms  aad  Validity  of. 

d.  Private  Contract;  Assignment  of. 

6.  Time  for  Cammemcemenit  and  Com- 

pletion   of    Work;    Extension    of 
Time. 

7.  Acceptance  of  Work;  CePtificate  otf 

dty  Engineer. 

8.  Ldabi'lity  of  City  for  Surface  Water. 
VII.  Assessments. 

1.  Apportionment    and    Amount    of; 

What  may  be  Included. 

2.  Description    of    Property;    Assess- 

men^t  Partly  Void. 

3.  'Obange  in  Amount  of. 

4.  Apfpeal;  Effect  of  Failure  to  Appeal. 

5.  Lfien  of;  Demand. 

6.  Assignment  of  Assessment. 

7.  DeLinqiuent  Assessment  List,  Cost  of 

PuibllcatioJi. 
S.  Actions  on. 
0.  Sale  under;   Rights   of   Punahasers; 

j.<^eeQS> 

Hlgbiways.    See  Highways. 

Bo>andary,  street  as.    See  Bonaidarlies>  5. 

DeiHneation  of  streets  upon  maps.  See 
San  Finuncisoo,  IIL 

Judicial  notice,  whether  taken  of.  See  Ju- 
dicial Notice,  12. 

San  Francisoo,  streets  in.  See  San  Fran- 
cisco, III. 

Work  done  on,  doctrine  of  indepeiident 
contractor  does  not  apply  to.  See  Independ- 
ent Contractors,  2. 

Regulating  beating  of  drums  in.  See  Ortfm- 
inal  Law,  V,  1. 

Sewers.    See  Sewers. 

Street  railways.    See  Railroads,  III. 

Obange  of  grade  in  by  railroad,  damages 
fior.    See  Railroads,  37,  et  seq. 

I.  OoBrtrol  over;  Possession  of. 

1.  The  munid^pal  authorities,  as  trustees 
of  the  public,  are  in  possession  of  the  public 
streets,  and  hold  them  for  the  use  of  the 
public  as  effectually  as  they  do  or  may  the 
public  buildings  of  the  municipality,  and 
ejectment  will  not  lie  for  the  recovery  by 
an  abutting  owner  of  the  possession  of  any 
part  of  the  street  from  a  railway  company 
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having  a  rigiht  of  possession  under  the  mnni- 
ciipal  au/thoritieB.  (Montgomery  v.  Santa 
Ana  Westminster  Ry.  Co.,  104  Oal.  186.) 

Legislature,  power  of  over  street.  See 
post,  IV. 

2.  The  streets  of  a  city  are  xM>t  held  as 
corporate  or  municipal  property,  and  are  not 
subject  to  the  power  of  contwuJtual  disposi- 
tion like  the  property  of  an  todividual.  (City 
of  South  Pasadena  v.  Los  Angeles  Terminal 
Ry.  Co.,  109  Cai.  316.) 

II.  Obstruiotions  of;  Excavations  in. 

Action  to  abate  nuisance  in,  findings,  con- 
olusBveness  of.    See  Nuisances,  8. 

Private  action  to  abate  nuisance  in,  what 
question  not  considered  in.  See  Nuisances^ 
7. 

3.  An  action  for  the  obstruction  of  a 
street  is  brought  by  the  people  to  conserve 
the  rights  whidh  the  general  pnblic  ihave  In 
the  street  as  a  highway,  and  when  it  fails- 
to  pax)ve  that  it  is  a  higtbway,  the  public  has 
no  rigiits  to  conserve.  (People  ex  rei.  How- 
lajnd  V.  Dreher,  101  Cal.  271.) 

4.  Where  lumber  piled  in  front  of  a  plan-^ 
ing  mill  along  the  outside  of  a  sidewalk: 
was  owned  by  a  mill  and  lumber  compenyr 
which  operated  the  planing  mill,  It  will  be 
presumed,  in  the  absence  of  any  counter- 
showing,  that  it  was  piled  there  with  the 
knowledge  and  consent  of  the  owner,  and 
the  unauthorized  obstruction  of  a  higihfwaj 
to  the  injury  of  another  is  an  act  of  n^U- 
gence  for  wiiich  the  mlil  tuad  lumber  oom- 
pany  is  responsible.  (McKune  v.  S.  C.  V. 
M.  &  L.  Co.,  110  Cai.  480.) 

5.  Where  areas  aire  exbavs/ted  under  a 
contract  it  is  not  the  duty  of  the  oonitractor 
to  guard  them  after  the  job  is  completed, 
unless  he  hias  agreed  to  do  so.  (Cotter  v. 
Lindgren,  106  CaJ.  602.) 

6.  Findings  of  fact,  from  which  it  canmot 
be  Inferred  that  the  excavation  was  oot  suf- 
fioiently  guarded  and  lighted  at  the  time  of 
the  accident,  are  defective,  and  sucfti  defeat 
is  ground  of  reversal,  where  the  evidence 
upon  that  subject  was  substantially  con- 
fflcting.    (Cotter  v.  Lindgren,  108  Cfel.  602.) 

Obstruction  of,  failure  to  obey  oc^nance 
relating  to  is  negligence.    See  NegUgence,  6. 

Unlawful  excavation  in  sidewaAk,  doc- 
trine of  ind^[)endent  contnaetor  does  not  ap- 
ply.   See  Independent  Contractors,  3,  4. 

Excavations  in  by  car  company,  (llial^llty 
fior.   See  Railroads,  III,  6. 

Contributory  negligence  in  fiaUing  througih 
hole  In  sidewalk,  question  is  one  of  faiot, 
when.    See  Negligence,  40. 

III.  Laying  out.  Grant  of  and  Title  to;  Rlgjht 
to  take  Land  for. 

Street  becomes  property  of  whole  state. 
See  post,  IV. 

7.  Where  the  owner  of  land  lays  off  an  al- 
ley through  or  extending  into  the  land,  and 
designates  its  boundaries  and  extent  by  sub- 
stantial fences,  and  conveys  loto  bordering 
thereon,  with  an  express  grant  of  a  right  of 
way  for  egress  and  Ingress  through  It,  t!ie 
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rigSitB  of  'the  purchasers  will  be  {^resumed  14.  AJtboucrb  tbe  ftuperrfsoTS  have  author- 

to  extend  to  the  limits  of  the  alley  lihus  Ity  to  doee  a  public  street,  yet  an  o>wner  of 

designated.     (Currier    v.    Howes,    103   GaL  a  lot  which  abutts  upon  the  street  has  an 

431.)  easement  thereHn,  wthertlheir  he  hieus  a  fee  in 

8.  Where  the  complatmt  alleges  and  the  the  street  or  not,  which  easement  is  dia- 
court  finds  the  alley  dedicated  extends  tinct  from  the  public  right  of  way,  and  Is 
aionc  the  eofblre  rear  or  south  Uoe  of  plain-  his  property,  of  wiiJch  he  cannot  be  depriT- 
tirs  lot,  and  there  is  a  subBtantiaa  conflict  ed  wHhotrt  just  oompewKUilon;  and  ihe  may 
in  the  evidence  as  to  whether  the  aUey  ex-  mslst  that  tttie  cU»iag  of  the  iBtreet  Is  voW  as 
teitMled  only  from  the  cptreet  to  ttie  rear  ot  1»  him  until  prepaynneDrt  tX)  him,  or  into 
the  lot,  or  extended  acines  the  entire  «ttr  oouift,  of  jsrach  €nim  as  would  comipeDfittte 
of  the  lot,  amid  there  la  erldenpce  sufiOcient  hstan  foe  bla  propeaity  oaken  or  diamajged 
to  show  Uiat  the  aUey  in  rear  of  the  lot  was  thereby.  (Bigelow  v.  Balledmo,  111  OaL 
fenced  oai  the  south  side  oif  the  lot  by  the  559.) 

onicrinal  owner  of  the  land,  ftDd  hajd  been  15.  The  vacation  and  ckwimg  of  a  public 

used  as  a  passagerv^^ay  by  the  persooous  living  street  by  the  psoper  authorltleB,  when  legal- 

along  it,  the  finding  wilH  n«6t  be  dlsituirbed,  ly  affected,  meajia  moire  (than  a  mero  ooa- 

although  the  testimony  dm  the  oa»e  is  more  struetive  closing  which  must  leave  the  street 

thBA  usually  indeflnlAe  and  unsatisiftaJetory  still  a  ertreot  but  oo  longer  subleiot  itx>  mni- 

as  to  dates.    (Currier    v.    Howes,  103  Oal.  oiicipal  cootiol.    It  Involves  a  physdoal  cflos- 

431.)               9  ing  by  the  ownera  of  ohuttkig  kiiuds  as  welL 

9.  Where  an  alley  was  constructed  across  (Blgelow  v.  BaOeclno,  111  Ckil.  569.) 

Ihe  rear  of  a  number  of  lots  by  the  owner  iq  where  a  former  street,  ruiMdiDg  north 

it  Is  immaterial  wihother  it  was  laid  out  by  an^  south,  has  been  closed  by  order  of  the 

the  owner  for  the  benefit  of  parties^  who  ixmA  of  supeorrlsorB,  and  a  new  street  nm- 

sboruld  thereafter   purchase   lots   bonleriiig  j^^  j^  ^jj^  uane  direction  bas  been,  opened 

uiiwo  it  or  no*,  but  baivtog  ooostructed  It,  ^^  y^  yj^^^g^  of  it,  so  as  to  leaiv«  a  wedge- 

and  conveyed  the  ahwtting  lota  with  a  right  j^haped  piece  of  private  land  between  the 

of  way  through  the  alley,  the  right  convey-  ^^^  ^^^d  the  new  streets,  the  owfier  of  a  lot 

ed  must  be  construed  In  favor  of  eateh  gram-  ^^ftrfch  fronted  on  the  west  Me  of  the  <M 

tee,  to  extend  in  the  rear  of  the  lot  granAed,  street  has  absolute  title  to  the  wedge-sbap- 

as  am  existing  fact,  and  su<di  grantee  may  ^  ^^^^  ^   ^^^^    between   Ihe   sbreets    as 

prevent  the  obetruotion  of  ^e  ailey  bi  tile  against  a  lotowner  on  the  eaat  side  thereof, 

rear  of  his  lot.    (Onrrier  y.  Howes,  103  Oai.  ^^^^  ^  ^he  owner  of  the  western  half  of  the 

^10  old  street,  is  entitled  to  prevemt  the  owner 

10.  A  deed  g>mn>ti!ng  a  tract  of  land  to  the  of  (the  lot  on  the  east  side  thereof  firom  en- 
grantee,  hds  heire  and  assigns,  for  the  sole  crowching  or  buUMiJig  upon  tthe  w«M]0in  ftialf 
puirpose  of  an  alileyway,  to  be  used  in  com-  thereof;  but  the  owoer  of  the  lartter  lot  has 
men  with  the  oWners  of  other  property  ad-  a>n  easement  in  the  whole  of  the  old  sti^eet, 
Joining  the  alleyway,  is  an  express  grant  of  of  which  he  canoot  be  deptrived  wlthouc 
an  easement— a  right  to  the  use,  and  noth-  jng^  eomx>eneiation;  and  the  owner  of  the 
Ing  more— and  does  not  pass  a  fee-sAmple  ti-  west  half  of  that  street  cannot  buHId  there- 
tie  to  the  grantee,  but  merely  vests  the  legal  on,  or  exercise  any  domdndon  over  M:,  in  der- 
title  in  the  grantee,  his  heirs  and  assigns,  ogHitdon  of  such  easement.  (Blgelow  v.  Bal- 
for  the  benefit  of  the  owDeis  of  the  adjacent  leriiuo,  111  Gal.  659.) 

tots,  to  be  used  as  an  alleyway,  and  subject  17^  The  fact  that  the  owner  of  the  lot  on 

to  the  eesem^it  created  by  the  dedication  of  ^^  ^^^  g[^  ^  ^e  former  street,  under  a 

the  «rtTip  of  land  for  that  use.    (Pellissier  v.  mistaken  belief  of  right,  took  possession  of  all 

OoFker,  103  Oai.  516.)  the  land  between  his  promises  and  the  east 

11.  Where  land  is  held  In  private  owner-  line  of  the  new  street,  does  not  wslve  hds 
ship  the  right  to  take  it  as  a  public  street  claim  te  J<UBt  compensatikm  befoc^  he  can  be 
deipends  upon  whether  the  land  has  been  deprived  of  his  easement  In  the  former 
diedl/oated  as  such.  (.Demajntini  v.  Oity  and  street,  nor  ecrtxip  'him  by  condiaet,  ace^es- 
Oounty  of  Slan  Francisco,  107  Gal.  402.)  oence,  or  election  from  contesting  the  (dos- 
ing of  the  former  street.    (Blgelow  v.  Bal- 

IV.  Adverse  Possession   and   Abandonment  lerlno.  111  Oai.  559.) 
of;  Vacation  and  Closing  of. 

City  encouraging  erection  of  buildings  in  V.  Superintendent  of  S/fTeets. 

street,  estoppel.    See  Estoppel,  5.  Contract  exempting  sfcreet  superintendent 

12.  An  uninterrupted  possession  of  land  gpQ,nj  liahllity  on  oonitrajct.  vaflildity  of.  See 
claimed  by  a  city  as  part  of  a  pubdic  street,  po^i-^  55^  5^^ 

for  the  period  of  forty  or  fifty  yeaiis,  may  Fixing  time  for  commencemeaat  and  com- 

Indicate  an  aibandonment  by  It  of  all  rl^ht  pie^ion  of  work.    See  post,  64,  et  seq. 

to  the  land  as  a  public  highway.    (City  of  ^ct  of    superintendent    in    fixing    street 

Ijoe  Angeles  v.  Cohn,  101  Cai.  373.)  assessment  is  a  juaiciail  act.    See  post,  Vn, 

13.  A  street  when  dedicated  becomes  the  3. 

property  of  the  whole  state,  which  by  its  Acceptance  of  work  by  superintendent  of 

leif^slature  can  deal  with  or  dispose  of  It  at  streets.    See  posrt,  VI.  7. 

its  pleasiire,  and  may  revoke  It  in  part  or  Superintendent  cannot  determine  expense 

In  whole.    (Oity  and  Coimty  of  San  Francis-  of  Impmvem^snt.    See  post.  81. 

CO  V.  Burr,  108  Oai.  460.)  Supervisors  cannot  delegate  anthority  ts 
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hD(proye  streets  to  street  suiperiiirtieaijdeDft 
See  poet,  VI,  1. 

Outgoixi^  8uperi2vtaiiid«irt,  fitgDiikg  ocnvtract 
by  suceesBor.    See  poet,  66. 

Enjodning  superintendent    6ee  post,  VI,  4. 

18.  Where  tt  is  the  duty  of  Iftie  m^^eTin- 
tendent  of  streets  to  attend  to  the  repaiirkic: 
of  sewens,  if  he  <undertakee  to  mAke  any 
snch  repelh»,  he  must  do  it  in  a  careful  amd 
flkUIfnl  manner,  and  is  liable  for  any  damages 
resnbtiing  from  his  negUgence  in  so  doiiDg; 
and  his  claim  Ho  have  done  smA  wiork  in  bjis 
official  c&pexdty  will  not  reflileve  Iblim  from 
respooiaibdliity  for  such  damages  if  he  does 
the  work  in  an  unskillful  and  negligent  man- 
ner.   (Butler  y.  Asfaworth,  102  Oal.  668.) 

19.  Where  the  cost  of  maJdoig  leiMiis  upoa 
a  sewer  exceeds  one  thfundied  M&asB,  tibe 
superintendent  of  streets  has  mo  JusitsdlGildnai 
to  dio  the  work,  and  tihe  acts  of  the  sujperi-Or 
teDdetnt  and  hte  deputy  Isn  maiking  the  le- 
patosare  on  the  same  footing  as  thiose  off 
any  other  penson  making  the  repains  wltSiiout 
authoirtity,  and  Dhey  are  liable  for  damages 
sustadned,  unless,  after  undertaking  to  re- 
pair the  sewer,  the  work  is  dome  sfeU'lfuilly 
and  diligently.  (Butler  v.  Afftiwoctth,  102  Oail. 
663.) 

20.  Wlhere  there  is  evidence  beftwe  the 
Jury  of  (the  aanount  of  labor  requlired  In 
fnaki»ng  the  (repairs,  it  Is  not  necessary  that 
idbere  should  be  aa\y  eviidence  of  the  exact 
amount  padid  for  the  labor,  and  the  jury  may 
determluefbiom  their  own  experience wOiiether 
1%  wouild  exceed  one  hbndoied  dioUars  or  not 
(Butler  Y.  Ashwoitb,  102  Oal.  663.) 

VI.  DmiproYemeints. 

1.  Na4i]ire  of  pmooeedings;  authority  to 
order  impnyvemenftB  and  deflegBitkm  of. 

Lfien  of  street  assessment,  proceedings  are 
In  iforfltum.    See  post.  111. 

Aotbority  to  order  trnprovemenlB  notwltih- 
gtaffudlng  protest.    See  post,  41. 

21.  Order  No.  2319  of  the  board  of  super- 
Yiaors  of  the  dty  and  county  of  San  Fnan- 
ci£K»,  purporting  to  open  and  extend  Market 
street  <to  <the  ooeian,  and  declaring  that  aM 
the  land  wdithin  iits  extedor  boundaries,  as 
extended,  ''is  hereby  condemned,  appropri- 
ated, acquired,  set  apart,  and  taken  for  public 
use,"  is  judiicial  Jn  its  na/tuie  in  so  far  as  it 
purports  to  condemn  the  land  described,  and 
to  that  extent  is  In  excess  of  the  Jurisdiction 
of  the  board.  (Wulzen  y.  Boaid  of  Su|per- 
Ylsors,  101  Oai.  15.) 

22.  The  prooeecUngs  of  the  board  of  super- 
YiBors  of  the  city  and  county  of  San  Fran- 
cisco, under  the  statiuite  of  March  6,  1880 
(Stats.  1889,  p.  70),  in  passing  a  resolution  of 
intention  to  open  and  extend  Market  street 
to  the  Paci-flc  ocean,  and  in  declarfng  the 
exterior  boundiarles  of  the  district  to  be 
affected  thereby,  are  legislatiYe  in  ohaimcter, 
and  certiorairi  wlHl  not  We  to  revilew  them. 
(Wulzen  Y.  Board  of  SuperYlsors,  101  Cal. 
15.) 

23.  The  board  of  superYisors  of  (the  city 
and  county  of  San  Francisco  <has  exclusdYe 
authority  for  the  Improvement  of  its  streets. 


and  has  no  power  to  dedegeube  autboirity  ito 
<tihe  supeiftntendeot  of  streets  to  determttne 
the  iKcesaPty  of  makiing  any  LmproYemeDt 
in  wthole  or  in  part,  or  (the  eharaoter  or  ex- 
tent of  any  improYement  whddh  it  may  iteeikf 
direiet  to  be  mode.  (Bolton  y.  Gillenan,  105 
C^.  244.) 

24.  Section  6  of  the  act  <to  pocovlde  for 
work  upon  streets,  8pp>roYed  Maroh  18,  1886, 
which  provided  that  'i;he  dty  oouncdl  may 
by  opdinanee  prescribe  general  ruAes  direct- 
ing the  superin/tendent  of  streets  and  the 
oomtracftor  as  to  the  materials  to  be  used, 
and  the  mode  of  executing  ithe  work  under 
all  contraiets  thereafter  made,"  is  permfissirve, 
and  not  mandatory  upon  the  dty  eonodl, 
and  the  prescribing  of  general  ruOes  is  not 
a  condition  precedent  ito  the  Jurisdiction  of 
the  council  to  order  a  street  improYemeni 
where  both  (the  order  and  the  contraict  for 
doing  partlealar  work  suffidenitlfy  spedAes 
the  mateodal  »to  ibe  used,  and  (the  mode  of 
doing  -the  work.  (Sbnta  Oruz  'Rods.  PaYe- 
ment  OomiMiny  y.  Heaiton,  106  Gal.  162.) 

Authority  to  order  improYemenit,  when 
attaches.    S^  popt,  38. 

Distinct  classes  of  impnyYenymts,  autbior- 
ity  of  supeninilendeDt  when  .patt  of  woffe 
stopped  by  protest    6ee  'post,  41* 

•Power  of  supervdsora  to  extend  Utaxne  on 
stieert  coutrset.   &ee  pofert;,  60,  70. 

Power  to  make  oonitroct  payaible  in  golkL 
See  post,  53. 

Power  to  contract  for  particular  Idnds  of 
maiteriall.    See  post,  52. 

Power  to  award  separate  cpntraxsts  for 
single  improvement.   iSee  post,  47. 

2.  Notice  of  Intention  and  Resolution. 

Void  resolutfon  of  intemtkm,  no  Uea 
created.   See  SewsiBy  1. 

BesoiluCion  gEaating  polYate  oontocttct,  polb- 
lioation  of.   See  post,  60. 

25.  Under  the  act  of  Marcb  18,  1886,  as 
amended  ^by  the  act  of  March  14,  181^,  the 
notice  of  street  work  may  refer  to  the  .res- 
olution of  intention  for  the  particulars  of 
the  work  contempdaited;  and  where  Ibe 
notice  is  precise  as  to  the  spec&fic  facts 
required  by  the  staitute,  and  acciUBJteiy  de- 
scriibed  (the '  iKNitton  of  the  street  to  be 
improYed,  and  contains  snob  brief  deBCiil(>- 
tion  of  the  work  as,  with  referenx.'e  ix>  the 
resolution  of  intentdion,  cannot  fall  to  dnftom 
all  parties  in  interest,  the  statute  is  substan- 
tially complied  with,  and  any  oandsslon  od! 
words  which  may  be  supplied  wIth.reifereaQice 
to  the  reBolutlon  of  intention  will  not  Yltiate 
the  notice  of  street  work.  (Peiiine  y.  Erz- 
graber,  102  Oal.  234.) 

26.  In  an  aotlon  ito  enforce  an  aseessmentt 
for  a  street  ImproYement,  a  compilaiint  wl)flk!h 
shows  that  the  resolution  of  intention  was 
posted  and  published  as  required,  in  the 
month  of  January,  and  that  upon  the  2/Qttiti 
of  March  following  the  street  sux>eQclntendent 
caused  to  be  posted  along  the  line  of  the 
contemiplated  work  the  notices  required  to 
be  posted  by  him,  and  caused  a  similar 
notice  to  be  publi«ftied  in  a  newspaper,  is  not 
subject  to  demurrer,  upon  the  ground  that 
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the  delay  in  the  ncytlce  by  the  street  super-  34.  Where  the  resoiuftkm  of  inteoftioai  to  do 

iirteiadeint  was  so  luuraasonflible  as  to  rltialtie  street  work  by  grading  a  portikm  of  a  street 

the    assessment.    (Porphyry  Paving  CJo.   v.  to  the  ofl^al  grad^  theipeof,  as  esftsublished 

Amcker,  104  €all.  340.)  by  resolubion  of  tiie  board  adopted  at  a  meec- 

27.  The  secti«a  of  the  street  law  Which  in«  referred  .to  in  the  reeolurtjiiom  of  intentloii, 
providee  for  the  poBttog  lOind  publMidiig  «f  ansd  deacailbed  as  oo  file  at  Ube  office  of  the 
the  resolution  of  intention,  and  that  *the  c*ty  elerk,  and  where  (tlhe  notice  posted  by 
street  »apem.tenden«t  ehaJtt  thereupooi  caiuee  ^Je  street  superlntendeat,  aoid  the  resolution 
to  be  conspicuously  posted,"  etc.,  only  re-  ordering  the  work  conjba^ed  the  same  state- 
auiree  that  the  posting  and  pubiBca)tlon  by  nients,  It  no  proof  is  offered  to  show  tiaat 

the  street  superimtendent  Is  to  be  made  upoo  '^^  «raJd«  ^a*  ^^  .®^^^?^®^*^^f  ^™t 

the  precedemft  conditioaifi  of  the  posting  and  a^d  i^  ^^  mafninw  fawM^rted,  tfie  statem«^ 

puft>Mshlng  of  the  resolution  of  intentioai,  and  thait  it  was  so  established  mrast  be  accepted 

does  not    require  that  the  pubUshing  and  as  true.    (Vtocent  v.  (My  otf  Pacific  Grove, 

posting  by  the  street  superiiDteodeot  must  ^^2  OaJ.  405.) 

trnmeddateily  follow  the  pfutollcaittioax  of  the  35.  Where  the  resolution  of  intention  and 

resoluttion  of   Intention.    (Porphyry  Paving  the  resolution  oideilng  the  work  to  be  done, 

Oo.  V.  Amcker,  104  Cal.  340.)  as  passed,  each  sliowed  the  true  date  of  its 

28.  The  question  of  wtot  is  a  reaso<nable  P««sage,  the  fact  that  as  pul^Whed  the  date 
time  for  posting  and  publication  by  the  ot  the  paiwage  of  eacih  erf  the  restdutfoDS 
superintendent  depends  upon  ftthe  cdrcran-  ^s  misprinted,  Jstomateriafl,  the  daite  of 
stances  of  the  case,  and  a  delay  from  In-  th«  passage  not  beong  a  parit  of  Jtihe  reeo^- 

(flement  weather  ds  not  unreasonalMe.  j^f^  ^  °^,  "^"SL^L^^rJ*  ^ao*^' 
(Porphyry  Paving  Co.  v.  Ancker,  104  Cal.  (V^n*  v.  Oity  of  Pacific  Grove,  102  CaL 
340.)  405.) 

29.  To  sustain  a  general  demiiTPer  to  the  _  _,  .  «  ,^  x,  t  ^»  * 
comptodnrt  on  the  groumd  of  delay  In  posUng  3.  Plans  and  Specifications;  Location  of 
the  publication  of  notice  by  the  street  super-                                  Streets. 

imtendent,  the  unreasona^bleneBB  of  the  delay  Materials  to  be  used.   -See  post,  52. 

must  conclusively  appear  on  the  face  of  the  33.  xhe  plams     and  sfpecifloations     for  a 

ooonpliai'nt;    otiierwlse,  the  question  of  delay  street  Improvemeat  may  be  adopted  by  reso- 

is  matter  of  defense.    (Porpihyry  Paving  CJo.  \yxtx<m  of  the  council,  signed  by  the  president 

V.  Anoker,  104  Cal.  340.)  .  ^  ^^  councli,  and  do  not  require  ana  ordi- 

30.  Under  secdon  3  of  the  Street  Improve-  inance  sigrned  by  the  jnayor.  (Saaita  Oruz  R. 
ment  Act,  requiring  the  resolution  of  imten-  p.  Co.  v.  Heaton,  105  Oal.  162.) 

tion  to  be  published  by  two  Insertions  in  one       3^   rjr^^  vrot^  conrtracted  for  in  -the  Im- 

or  more  daMy,  semli-weekly,  or  weekly  news^  provement  of  a  street  is  not  to  be  datermdned 

papers  pubUshed  and  circulated  In  the  dty,  ^    ^^^  ^^.^^^i  location  of  the  street  upon  the 

the  publication  of  the  resolution  on  Satur-  ground  as  it  may  have  been  originally  laid 

day  and  Sunday  oonseOTiUyely  in  a  dally  ^^^  ^nd  dedicated  to  public  use,  but  by  its 

newspaper  published  and  ctrouliated  in  the  location  as  intended  by  the  board  of  super- 

c*ty,  is  a  literal  oompManoe  with  the  stacnte,  vrisors;    and  the  fact  that  the  true  position 

wMcjh  does     not  except  Sundays,  and  itthe  ^  ^^  ^^^^  jg  differemt  from  Ms  po«fitlon  as 

?I?|5S'^kI®  suflacient.    (Smith  v.  Hazard,  gnown  by  the  diagram  attached  to  the  assess- 

110  CSal.  145.)  ment,  and  that  the  street  may  incaude   a 

31.  Under  secttom  3  of  the  Street  Improve-  portion  not  included  in  the  diagxajm,  is  doc 
ment  Act  of  1885  (Stats.  1885,  p.  148)  tlie  material,  where  the  diagram  OomespofDds 
resolution  of  Intention  of  the  cdty  couoiicll  suibstantiaHy  with  the  description  of  tShe 
mnst  describe  the  work;  and  a  resoikution  of  street  as  shown  npooi  one  of  ^e  offiiciail  maps 
intention  wihicOi  describes  the  work  as  ooq-  of  the  city  referred  to  In  the  street  law. 
sisting  of  the  construction  of  "granite  or  (Diggtns  v.  HartslKxme,  108  Oafl.  154.) 
aiiMcdial  f^one  curbing"  in  a  specifled  street  Location  of  street  by  superiivtandent  of 
is  insufficient:  to  confer  jurisdiction  on  the  streets.    8ee  pocft,  72. 

coutncll  to  order  the  work  done.    OSan  Jose  When  location  of     street  is  one  of  tbe 

Imppovement  Oo.  v.  Auzerais,  106  Gail.  408.)  Issues,  Judgmerut    must    Identiffy  prof^eorty. 

32.  A  property  owner,  in  order  to  defend  See  post,  135. 
against,  an  action  brougfht  to  enforce  an 

assessment  purporting  to  be  based  on  sudi  4.  Protest  Against;    Enjoining  Superintend- 

resolution  of  Intention,  is  not  required  by  the  ^^^t- 

staturte  to  appeal  to  the  city  counoH.    (Sam  Protest   against   improvememt  i^igned    by 

Jose  Improvement  Oo.  v.  Auzenais,  106  Oatt.  one  tenaait  in  common  for  another.    See  Sig- 

^^•^  natures. 

33.  Under  section  3  of  the  Street  Improve-       Executor  may  sign  protest  as  owner.    See 
ment  Act  of  1885  (StatS.  1885,  p.  148)  the    Execjutors  and  Administrators,  16. 

citty  council  has  jurLsdletion  to  order  an  im-  38.  The  protests  contemptoted  by  the  eltat- 

provement,  when  a  peniod  of  fifteen  days  ute  are  not  required  to  be  executed  with 

has  elapsed  aifter  the  first  posting  of  the  any  particular  formality,  and  it  is  suffldeot 

resolution  of  intention  to  do  the  worfe,  and  If  they  indicate  to  the  city  council  that  the 

ten  days  after  the  full  period  of  newspaper  proposed  improvement  is  objected  to,  and 

pubUoation  thereof.    (Oakland  Bank  of  Sav-  that  this  objection  is  made  by  the  owners 

ings  V.  SuiMvan,  107  CaJ.  428.)  of  a  majority  of  the  ftrontage  upon  the  Mne 


STREETS,  VI,  4,  5.                                                               421 

Of  the  work.    (Los  Angeles  Lighting  Co.  v.  aetkm,  should  establish  title  In  fee,  but  it  is 

City  of  Los  AiDgeles,  106  Gal.  156.)  only  necessary  to  show  actual  poesesBlon  of 

39.  The  statute  does  aiot  require  tlhiat  ttibe  the  lot  at  rtSie  time  of  brlmgliuB:  the  suit,  aoid 
authorUy  to  sign  the  protest,  if  si^ied  by  an  such  possessfton  Is  presumptive  evidence  of 
agent,  shall  accomipany  the  protest,  nor  m  title,  and  it  Js  InjCTimbent  on  the  defeoidaintB 
it  necessary  that  the  authority  of  the  ageot  to  show  a  right  to  open  up  tSie  street  im  or6j&t 
shouJd  be  in  writing,  though  the  council  may  to  defeat  the  action.  (Demaiitiaia  v.  Otty  and 
require  pjroof  of  the  authority.  If  chaJlenged.  CJounty  of  San  Francisco,  107  Oal.  402.) 
(Los  Angedes  Liglrtlng  Oo.  v.  City  of  Los 

Atngelee,  106  Oal.  156.)  5.  Oontracrte  for  Street  Work. 

40.  A  protest  is  suflScieot  for  the  work  ob-  a.  Opening  Bids. 

Jected  to  by.it,  notwi*hfitandling  it  does  Qo<t  45   ^    complaint    to    foreclose    a    street 

embrace  all  the  work  ejuomerated  in  the  assessment  lien,  which  shows  thait  bids  were 

resolution  of  inteiDAion   for  the  street   im-  ^o  be  received  until  4  p.  m.  of  a  certain  dteute, 

ppovement;    and  the  city  coomcU  camnot,  by  and  that  the  bids  wene  opened,  examined, 

including  work  which  the  property  owners  and  declared  by  the  board  on  the  day  pre- 

object  to  with  work  wliich  they  desire,  com-  ceding,  and  that,  in  pursuance  thereof,  the 

p^  them  to  cu^cept  the  objected  part,  or  to  be  boaord  awarded  the  contract  to  the  plaintiff, 

deprived  of  the  part  which  they  wish   to  ghows  on  its  ftece  that  the  proceedings  of  the 

have   done,  amd  it  is   immaterial  whether  board  in  awarding  the  oontracfC  were  void, 

the  different  classes  of  work  upon  the  same  and  a  general  demurrer  to  such  complaint 

street  are  Included  in  one  paragraph  of  the  ig  ^vell  taken,  and  if  no  evidence  is  Imtro- 

resolution  of  intetnrtflon  or  fh  different  para-  diiced  or   receive     inconsistent  with    the 

graipfhis.    (Loe  Angelee  Llghttnig  Oo.  v.  Caty  averment  as  to  the  date  When  thie  pnoposato 

of  Los  Angeles,  106  C5al.  156.)                 '  ^^re  opened,  or  showing  that  they  were  in 

41.  Wliere  the  resoluticxn  of  intention  con-  fact  opemed  and  canvassed  at  the  expiTatioo 
slsts  of  distinct  dassee  of  improyements  of  the  time  allowed  for  bids,  the  error  in  over- 
opoa  designated  portions  of  the  same  street,  ruling  the  diemxurer  to  the  oomplaint  is  lacA 
or  of  different  streets,  it  is  competeoit  for  t&e  cured.  (Ferine  Contracting  and  Favlmg  Oo. 
council  to  order  only  ooie  or  more  of  these  v.  Quackenbush,  104  Oal.  684.) 

classes  to  be  done,  the  doiing  of  which  is 

not     stopped    by  a  protest.    <Loe     Angeles  b.  Awarding,  Recording,  and  Form  of  Oon- 

Lighting  Co.  v.  City  of  Los  Angeles,  106  Cal.  tract;  Bond. 

40   TT«^^  ♦.K       ^4.  ^4.  1000              ^Bro    liu  46.  Where  the  statute  requires  the  peroon 

r.3'  V^^  ^^  ''''^  ""^  ^^'J^^^'  ^  tx>  Tvihom  the  contract  was  awaided  to  enter 

^^n^     1^  ^^T^  ^^^^^J^l^  lato  the  con^tmict  wlthto  tem  days  after  the 

^nl?^  if  %^'i!^  ^  ""^.^^^  ^®  awaixi,  aiid  the  last  of  tSie  ten  days  is  a 

frJK,«?  Jw^?J?.^J,^!!5f  *^T^^  l^li<3*y.  ^^  cootraotor  has  the  whole  of  the 

^ni'^fhi^^Ji^I^f^*^^^  next  d^y  to  enteo-  into  the  contm<^.    (Dlg- 

latioai  to  the  Imprwemenit  for  the  period  of  j^  ^  Hai-tshome,  108  Cal.  154.) 

six  months;     and  such  protest  is  not  ren-  ^~Z   rA^:          Ji  Z^     ^  ZiT  c^  J*      *  iook 

dered  ineflftectuai  by  reason  of  the  fact  that  ^^-  ^^  PTovlsij>nfl  of  the  statute  of  ISaJ, 

the  protest  ^as  only  signed  by  one  of  several  resi>f3ting  street  imprwemen^,  areall  made 

coftenantB  of  a  lot  of  land  frotnting  upon  the  «Wllcable  to  a  single  contract   for  street 

proposed  Improvement.    (Los  Angeles  Light-  Iniprovement,  ^d  the  city  coumell  ha*  no 

Ing  Company  v.  City  of  Los  Angeles,  106  Cal.  P^^^  ^  ^^^^^  s^aiate  oootnacfts  for  Dhe 

j^5(5\  performance  of  a  single  imppovement,  and 

43.  Under  the  Street  Imprx>vement  Act  of  ^^f"^^  ^"^  making  suK^h  award  are  void, 

18S5,  as  amended  In  IS^Ttiie  city  council  f^.^^JJlJ^^^lr'^^,^^ 

K-.U  Aii^-K.^^f-n-  /f-rx  r<uwi^v..  4-1,^  .*^>if»«r^w..  ^4,u^«  tendent  or  streets  to  enter  inrtJo  the  conitracts, 

lias  authority  to  oraer  the  grading  or  other  ^„  4^  i^,,^  ««  ->«««-*,«»««*  *«  «««.  *^^  *^u^  «»« 

impix)vemenrt  of  one  or  t^  adjSning  on-  Z^J^I^.T^^^^^^^^lJZ'^^^ 

gnided    blocks    intervening    between    and  P«^^ements.    (Treaaior  v.  Houghton,  103  Cal. 

bounded  at  each  end  by  graded  bloeics,  not-  '/^   ^^            .          ■..  ^.    ^  ^^            ^  1.     ^ 

withstanding  the  protest  of  the  owoiere  of  a  '*^-  ^^«  pequiremen,t  that  the  supertntend- 

majority  of  the  frontage  of  the  poroperty  ^^^  ^^^^  cause  the  contract  to  be  recorded 

fronting  on  the  proposed  work  or  improive-  ^»  ^^^  ^®^®  ^^  "^^^  coointy  recorder  Is  aai 

ment;     and  it  is    not    necessary   that  the  ofli<?Jai  duty  Imposed  upon  him;     but  his 

whole  intervening  unimproved  space  moast  ^'i1uJ>e  to  perform  it  does  mot  impair  a  valid 

have  been  impiPoved  under  one  resolution  of  cooxtraot  previously  entered  Into.    (Diggtos 

iintention  and  ooe  contract;    but  the  ooumdl  ^-  Hartshorne,  108  Oal.  154.) 

has  authority  to  order  the  wlhole  or  any  part  **^-  '^^®  statute  requires  the  contract  to  be 

of  the   intervening  ungraded  blocks  to  be  ^'^  writing  and    signed    by  the  contractor, 

graded  or  improved,  regardless  of  objections  (Schwiesau  v.  Mahou.  110  Cal.  543.) 

by  OT^Tiers  of  lots  fronrtlng  on  the  proposed  Signing    of    contract    by    superlntendenit 

toproTement.    (Smith    v.    Hazard,  110  Oal.  ^^^  P'^^'  ^'^^  ^• 

145.)  Outgoing  superlnteaident,  signing  of  oon- 

44.  In  an  action  by  a  lotowner  to  enjoin  tract  by.    See  post,  66. 

the  superintendent  of  streets  from  removing  50.  The  bond  reqaiired  of  the  contractor, 

the  improvementts  from  his  lot  and  opening  to  be  valid,  muist  be  conditioned  that  the 

it  up  for  a  public  street  it  is  not  necessary  comtractxM*  will  perform  the  contract  entered 

that  the  plaintiff,  in  order  to  maintain  the  into  by  him,  and  a  defect  in  the  oonrtract  as 
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to  spedflcieutloQfi  for  tbe  work  oaniuot  be  oor- 
rected  by  aja  appeal  to  the  boaicl,  w>hiolh 
cajmot  piroYide  suiretiee  for  its  perfarmASiice, 
without  which  theire  oazL  be  no  bimdio^  con- 
tract;  and  the  original  sureties  are  entitled 
to  stand  upon  the  letter  of  the  ortginad  con- 
tnijct,  and  cannot  be  bound  by  any  oorrectloai 
thereof  upon  appeal.  (Sobwiettin  v.  Mahion* 
110  Oal.  543.) 

c.  Terms  and  Validity  of. 

Privartje  agreement  between  lot  owner  and 
contractoT,  eflteet  on  eontract.    See  poet,  61. 

Ckmtract  Is  too  uncertain,  when.  See  poet, 
61. 

51;  Where  the  contouot  signed  does  not 
define  the  work  to  be  done,  nor  refer  to  amy 
speciflcartJonfl  in  wM-ch  it  te  described,  there 
is  no  ralid  conitract  for  the  work,  amd  there- 
fore no  vaAid  Men  of  a  street  afiseBament, 
although  the  work  may  (hteiAne  been  done 
strictly  In  accordance  with  the  specillcationfi 
referred  to  In  the  iadverti«ement  for  bids. 
(SChfwiesau  y.  MaOion,  110  Oal.  543.) 

52.  The  board  of  superviisors  haa  power  to 
contrajct,  at  its  elecrtion,  for  an.y  kind  of 
pavement  in  u^e  and  the  fact  that  the 
avallaJble  methods  of  U8!hig  bltumdnous  rock 
for  paring  puirposes  sare  covered  by  piaiteDitB, 
for  the  use  of  wfhlcih  the  eontrtalctor  mocft 
pay  a  royalty,  does  mot  affect  the  power  olf 
the  board  to  order  pavlfoig  done  with  bitu- 
minous rock  prefparc^  in  ta  paiticuiiar  mode. 
(Ferine  Comtnaictlng  amd  Paivlng  Co.  v. 
Quackenbueh,  104  Oal.  684.) 

53.  In  a  proceeding  to  imprwe  a  street, 
the  board  of  supervisors  cannot  make  the 
oonti-act  payable  in  gold  coin,  and  the  Ha- 
bility  upon  the  lien  for  a  street  assessment 
may  be  discharged  by  paymeiiit  in  any  kind 
of  money  which  is  by  law  i\  leeflJ  bender  for 
the  payment  of  any  debts;  but  the  award- 
ing of  tlhe  contract  for  payment  In  gold  coin 
does  not  invalidate  the  contract  in  other 
respects,  and  a  generaJl  judgment  for  the 
sum  due  under  the  contract  Is  valid.  (Ferine 
OonitraictJng  and  Faving  Oo.  v.  QuaJckenbuBh, 
104  Oail.  684.) 

54.  The  validity  of  a  contract  to  grade  a 
street  to  the  ofl^oial  grade  is  not  affected, 
nor  the  contrax>t  varied  by  reason  of  the  fteuot 
th'at  the  coutractor  assumed  a  different  line 
for  the  offlciial  grade  fiXMn  that  which  was  In 
fact  the  official  grade,  or  thteut  the  board  of 
Qu'pervisorB  or  suiperlntendent  of  streets 
ajcted  upon  the  assumption  tiat  the  official 
gttade  'had  been  changed.  (Warren  v.  Rld- 
deM,  106  CSaa.  352.) 

55.  A  clause  in  a  contraict  for  a  streeJt  im- 
provement purporting  to  relieve  the  street 
superintendent  and  his  sureties  from  ina- 
bility for  any  delinquenicy  on  tolls  part  is 
not  authorized  by  the  statute,  and  it  seems 
ts  void  as  agaanst  public  poMcy  as  between 
ttie  parties  to  the  contract ;  but  such  clause 
does  ifot  affiect  or  prejudice  the  rights  of 
the  property  owner,  and  does  not  render  the 
coUFtract  void  as  to  him,  aaor  prevent  a  re- 
covery agatost  him  of  the  amount  of  the 
street  asseftsment.  (McDonald  v.  Mezes,  107 
Oal.  492.) 


56.  A  oomtract  for  the  construction  of  a 
sewer  is  not  void,  because  it  guaxantees  tbe 
street  sui;)erintendent  and  his  sureties  ajiid 
bondsmen  immunity  from  liability;  and 
such  provision  can  have  no  effect  to  prevent 
property  owners  who  are  not  affected  by  this 
clause  of  the  contract,  to  whiich  they  were 
not  parties,  from  maintainiLng  an  action 
against  the  street  superintendenft,  or  for  any 
injury  caused  by  his  acts  for  which  that 
officer  Is  livable  personally.  (Rauer  v.  Lowe, 
107  Oal.  229.) 

d.  Frivate  Contract;  Assignment  of. 

57.  Where  a  street  contractor,  with  whom 
the  city  has  contnaeted  to  do  its  proportloii 
of  the  grading  of  a  street,  engages  with 
lot-owners,  contracting  w'ith  eadh  sevecally 
that  he  willl  do  grading  at  a  specifled  price 
per  cubic  yard,  and  other  work  at  specified 
prices  per  front  foot,  the  effect  of  signa- 
tures of  lot-owners  limiting  the  obligation  of 
the  subscribers  ;to  pay  for  only  a  spedfled 
part  of  the  grading  is  the  same  as  if  tne  con- 
tract of  each  had  been  written  on  a  sepaiajte 
paper;  and  the  instrument  is  of  the  nature 
of  a  subsortptlon  contract,  whereby  the  obli- 
gation of  each  subscriber  lis  limited  and 
several,  and  not  joint,  and  the  contract  is 
not  illegiaJ  or  inivalid,  but  is  admlssTble  in  evi- 
dence to  show  the  liability  of  a  lot-ovnner 
who  (has  subscribed  the  contract  for  grading 
in  fromri;  of  his  lot.  (O'lOonnor  v.  Hooper, 
102  Cal.  528.) 

58."  If  the  contract  was  signed  by  the  de- 
fendant only  as  a  nominail  party  to  enaible 
the  parties  in  interest  to  secure  a  sufficient 
number  or  proporiiion  of  the  landowners  on 
the  Mock  to  obtain  a  permit  from  the  super- 
Intendemit  of  streets  to  make  the  Improve- 
ment, and  this  was  done  with  tne  knowl- 
edge and  consent  of  rthe  other  csontractors, 
it  would  not  be  a  fraud  upon  them ;  but  if  it 
was  a  secret  or  side  agreement  between  the 
contractor  and  defendant,  made  in  -fipaud  of  • 
the  rights  of  the  other  *contrac^ting  parties, 
the  court  may  investlga)te  and  detemnine  that 
question.    (Rauer  v.  Fay,  110  Cal.  361.) 

59.  Under  the  street  tow  of  1885  as  amend- 
ed in  1889,  and  under  section  68  of  tbe  Ooor 
solidation  Act  of  the  city  and  county  of  San 
Franiciisoo,  in  order  that  the  owner  or  owners 
Of  loits  f  rombing  upon  any  street  in  the  crty 
and  county,  the  width  amd  grade  of  wlhleh 
h!as  been  estaibltehed  by  the  dty  couocfi, 
shaiJl  be  ipermltted  to  perform  the  work  of 
grading  the  street  at  hte  or  their  own  ex- 
pense, it  is  necessary  thiat  the  ordSnamce  or 
resolution  of  the  board  of  supervisors,  grant- 
ing tlhe  privilege  therefor,  glhall,  esfter  imtro- 
duction  in  the  board,  be  published  in  the 
mode  prescribed  by  the  Consolidation  Act.  for 
at  least  five  days  before  final  action  by  the 
•board:  and  a  resolution  not  so  published  ts 
i'rtoipera.tive  and  can  condter  no  atttOiority 
upon  lotowners  to  grade  or  in  any  way  dis- 
turb the  street  in  front  of  their  premises,  and 
any  contract  msufle  by  them  wtth  ttoe  consent 
of  the  fftreet  superinrtendenrt  to  do  the  work 
of  grading  is  void  and  of  no  effect.  (8biq 
Franicisoo  v.  Bucfcman,  111  Oal.  25.) 

60.  Where  a  lotowner  is  engaged  without 


STREETS,  VI,  5-7. 


423 


MitSwrlty  in  the  «mdlng  of  a  streett  in  enidh 
a  nMiianeir  afi  uailawffully  to  oonstnuct  the 
free  paaaa^re  or  use  of  the  street  in  itlhe  coBr 
tonuury  ananooier,  his  aicts  coDiEttitute  a  puWc 
nuisamice,  whksh  may  be  enjoined  by  the 
city.  (San  Francisco  v.  Biickma>n,  111  Cal. 
25.) 

61.  In  an  ajction  to  foreclose  a  Hen  for 
street  work  undier  a  prl-vate  oontra,ct,  wthlch 
had  been  assi^ed  to  the  plaintiff,  where  the 
contrax^t  and  the  canteoiits  of  the  lien  are 
pleaded  merely  according  to  their  legal  ef- 
fect,, and  the  complaAnt  ooaimts  tipoai  a  con- 
tra(?t  to  gnuie  the  south  haK  of  a  street 
between  ceittafln  onoss  ertreets,  a  contract 
offered  in  evidence  wihlch  merely  provMes 
for  the  grading  of  on^half  of  tbe  street, 
but  Is  sUent  as  to  wWch  hailf  is  to  be  graded, 
It  is  too  nncertato  and  indeflnite  to  be  admis- 
sible in  eTld«nce  under  the  allegations  otf  the 
eomplaitot.    (Bauer  v.  Fay,  110  Osil.  961.) 

62.  An  aesigmee  of  the  contract  for  street 
worlc  takes  such  contract  cum  onere,  subject 
only  to  the  duty  of  defeoUdiant  to  notify  him 
of  any  coniditicaMS  not  speolfled  in  the  oon- 
tiwct  itself,  and  the  mere  fact  tihiat  the  plain- 
tiff was  not  tfuwaire  of  a  release  of  the  defeod- 
aiot  at  the  time  he  took  am  asslginnenrt:  of  the 
contrBX*t  is  of  no  moment.  (Raiuer  v.  Fay, 
110  Oal.  361.) 

63.  A  paper  executed  alnmltaneously  wltfh 
the  comytoact  reUed  upon  by  the  plaintiff,  la 
wlilch  the  oontna;ctor  certified  that  he  had  mo 
claSim  upon  .the  defemdant  for  any  work  per- 
formed on  the  street  in  questton  by  amothear 
person  named,  or  by  himself  or  assigns,  in 
doing  the  bailanee  of  gradinig  on  the  street, 
such  agreement  is  admissible  in  evidence 
for  the  purpose  of  showing  that  It  was  the 
intentloai  otf  the  contractor  to  release  the 
pTaanftlff  from  all  Dabllity.  (Rauer  v.  Fay, 
no  Oal.  361.) 

6,  Time  for  Ooanmencement  and  CJomp-letion 
of  Work;  Bxteufiion  of  Time. 

64.  Section  6  of  the  atatute  of  1886  reqfullsr- 
tag  that  the  superintendent  of  streets  should 
fix  the  time  for  the  commencement  of  the 
work,  whi!ch  £dM>uild  not  be  more  than  fifteen 
daiys  from  the  darte  of  the  comitract,  and  for 
c^ympletion  of  the  work  under  all  oonftrtucts 
entered  into  by  Mm,  is  mandaAory,  aiad  (Im- 
poses an  ot&c&al  duty  uipon  the  suiperintend- 
ent  wOrtoh  miust  be  aTithenticaJted  by  his  sig- 
nature; and  it  is  not  nuatter  of  a^eemenft 
between  the  saperlntendent  aud  the  con- 
tractor, nor  te  the  slgDoifture  of  the  oootinctor 
easentisU.  (Buckman  v.  Ferguson,  108  Cail. 
33.) 

66.  The  superinteodeiMt  may  perform  the 
diftv  otf  fixing  the  time  for  the  work  at  any 
fhne  after  the  date  of  the  coo.tra)ot  wfM"cfh 
wm  allow  him  to  decdgmiate  a  pednd  of  not 
mate  than  fifteen  days  from  lits  Mte  for  tihe 
commencement  of  the  work,  and,  until  the 
sufperintendent  has  fixed  the  time,  the  con- 
tract miif9t  be  deenyed  inchoate  on  the  part 
of  fhe  superiqitendent,  ev^en  iSttongh  entered 
\Ttto  by  tbe  cooiitractoir,  and  the  contract  is 
not  fully  executed  by  the  supertnteodcnt 


until  the  time  has  been  fixed.    (Bufokmaai  v. 
Ferguson,  108  Oal.  33.) 

66.  A  contraict  signed  by  the  contrauctor  be- 
fore tihe  expiration  of  the  term  of  office  of 
a  superintendent  of  streets,  whose  term  ex- 
pired before  the  expiraftlon  of  fifteen  days- 
f  rom  the  date  of  the  contract,  may  be  signed» 
by  the  outgoing  superintendemt,  amd  Its  exe- 
cution  may  be  completed  by  fixing  the  time- 
for  the  ocMnmenoement  and  completion  of  the 
work  by  his  suiecessoT  in  office.  (Buckmain  t. 
Ferguson,  108  Oal.  33.) 

67.  A  ooautiact  wliloh  provides  «tihat  Uhe 
work  is  to  be  commenced  wlthdn  a  specified 
number  of  days  from  the  date  of  the  con- 
tract «ufllcleinftly  fixes  tihe  .time  for  the  com- 
mencement of  the  work.  (Rauer  v.  Lowe,  107 
(3al.  229.) 

68.  A  contract  prorldiln^r  that  the  work  is 
to  be  commenced  witihdn  foiurteen  days  and 
completed  v^itfhdn  ninety  days  from  the  diute 
of  the  contract  sufficiently  fixes  the  time  for 
the  commeoCKemenrt  of  the  work,  and  the 
effect  Is  the  same  as  if  the  fourteemtth  day 
from  tlie  date  of  the  contract  had  been  speci- 
fied as  the  day  for  the  coonmencement  of  tihe 
work.    (McDonaM  v.  Mezes,  107  (M.  402.) 

60.  Under  sectioin  6  otf  the  act  of  Miairch 
14,  1889,  the  city  coumcll,  or  board  otf  super- 
visors of  the  ciity  and  county  otf  San  Fonan- 
eisco,  (has  power  to  gramt  ex?tenski(DS  of  time 
f o"r  the  iperfiormansoe  of  a  contrac*t  for  street 
Improvemenrt,  which  power  is  not  UmVted 
either  as  to  t^e  numlber  or  time  of  such  ex- 
tensions; and  it  Us  v^thin  Its  power  to  grant 
an  additional  extension  before  an  extension 
previously  granted  has  taken  effect  provided 
the  work,  up  to  the  time  of  the  making  otf 
the  applica)tio(Q,  is  shown  to  havie  beeoi  pros- 
ecuted diligently  in  aocordaince  vHth  the  re- 
quirements of  the  statute.  (Buckman  v.  On- 
neo,  103  Osd.  62.) 

70.  In  the  absence  otf  a  showing  to  the  co(n- 
trary,  it  will  be  presumed  that  the  aictlon  otf 
the  board,  or  councSl,  in  the  gnunting  of  the 
extensiaa  was  based  upon  a  proper  showliDfi:, 
and  an  extension  begins  to  operate  from  tihe 
expiration  of  the  previous  extension,  amd  not 
from  the  time  it  was  granted.  (Buckman  v. 
Ouneo,  108  Ca«.  62.) 

71.  Where  the  record  shows  that  thfe  v?ork 
was  completed  within  the  time  fixed  for  its 
comip4eltioti  by  the  superimtendent  of  streets, 
and  the  subsequent  extension  thereof  author- 
ized by  the  board  of  supervi?sors,  the  v^nar- 
rant,  assessment,  and  diagram  are  prima 
facie  evidence  of  the  regularity  and  oorrect- 
ness  otf  hts  aiets  in  Indorsimg  the  exten^loiL 
upon  the  contraict;  Sfeor  is  ft  requisiitie  that  he 
should  indorse  an  extension  upon  the  con- 
tract betfore  the  expiration  of  the  time  orig- 
inally fixed  therein.  (Buckman  v.  Landers, 
111  CaL  347.) 

7.  Acceptaoice  otf  Work;  Gerti*ficate  otf  Otty 

BnigiDeer. 

72.  The  superimtendedt  of  streets  may  de- 
termlone,  In  the  first  iiM^nce,  vrtheither  the 
contractor  has  completed  his  contract,  and 
this  incHudes  the  detennliAutiion  by  him  of 
the  locatiodi  of  the  street  intended  by  tile 
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supervfcgore  dn  the  description  of  the  work 
ordei^ed  to  be  done;  and,  In  the  absenice  of  am 
appeal  from  his  decU»kyn,  his  judgment  there- 
on must  be  accepted  ae  conelusiye,  and  the 
conrta:«tctor  may  rely  upon  his  decision,  and 
upon  the  acquiescence  of  the  owners  therein, 
by  their  failure  to  appeal.  (Dig^ns  v.  H)airlB- 
home,  108  Oal.  154.) 

73.  Where  the  superintendeint  has  aecepted 
work  before  the  completion  of  the  -oontraict 
it  is  iuKnimbent  upon  the  owner  first  to  ap- 
peal to  bhe  superyiaors,  and  seek  from  thlat 
body  a  oorreotion  of  the  error,  before  he 
can  miake  such  defense  to  tihe  enforcement 
of  the  assessment.  (Digging  y.  Hartshome, 
108  OaJ.  154.) 

74.  The  only  remedy  for  a  slight  defect  in 
the  work  a/t  tihe  time  of  its  acceplunce  by  the 
superintendent  of  sftreete,  in  leaying  a  mar- 
row strip  ungTaded,  whidh  was  aifterwand 
graded  by  the  owner  of  the  lot,  Is  by  an  wj^ 
peal  to  the  city  council,  and  it  cannot  be  OD- 
Jected  to  in  ain  action  to  recoyer  a  street 
assessment  for  work  done  under  the  con- 
tract.   (Smith  y.  Hazard,  110  Oal.  145.) 

75.  One  whose  property  ie  chairged  with  the 
lien  of  a  street  aissessment  cannot  defend 
against  an  ia)c1iIon  to  foreolose  the  Hen,  uipon 
the  ground  that  the  oontnact  required  giv- 
ing to  be  done  to  the  official  line  and  grade, 
and  that  it  was  not  so  performed,  but  «tihat 
the  street  was  graded  to  a  line  that  had  been 
pn>posed  for  a  change  of  the  offlciail  grade, 
where  it  appears  that  the  superintendent  of 
streets  approyed  and  accepted  the  "work,  and 
that  no  appeal  was  taken  to  the  board  0(f 
sufperyisoTB.  (Warren  y.  Riddell,  106  Oal. 
352.) 

76.  In  an  oxjtion  to  foreclose  a  street  as- 
sessment a  certificate  purportinig  to  be  a  cer- 
tificate of  the  city  engineer  as  tto  the  per- 
formance of  the  work,  w*hich  was  not  signied 
by  him  in  person,  nor  in  his  name  by  a  dep- 
uty appointed  by  him,  but  by  a  mere  clerk  in 
his  oflice,  who  signed  the  name  of  the  city 
ensrineei'  ito  the  certificate,  adding  hte  own 
iuitiials  to  indicate  that  he  had  written  that 
officer's  name,  is  not  admissible  in  eyldence, 
and  is  inyalld  and  Insufficient  as  the  basis 
of  a  lien  iipon  any  property  charged  with  the 
expense  of  the  work.  (Rauer  y.  Lowe,  107 
Cfll.  229.) 

77.  In  an  action  to  foreclose  a  street  aBsees- 
ment  a  certificate  puiTKurting  to  be  a  certi- 
ficate of  the  city  engineer,  which  was  not 
signed  by  him  in  person,  nor  in  his  name  by 
a  deputy  appointed  by  him,  but  by  a  mere 
clerk  in  his  ofiSice,  is  not  admissibie  in  eyi- 
denice,  and  is  inytaild  and  insufficient  as  the 
ba-sls  of  a  lien.  (Warren  y.  Ferguson,  108 
Cai.  535.) 

78.  Under  the  act  of  March  14.  1889,  the 
engiineeff's  certificate  must  be  recorded,  as 
well  as  the  wtunrant,  assessment,  and  dla- 
gniin,  as  an  additional  and  necessary  pre- 
pequialte  to  the  creation  of  a  Men.  (Rauer  v. 
Lowe,  107  C5al.  229.) 

79.  Wliere  the  assessment,  warrant,  and 
diagram  were  sepairately  recoided  In  a  sep- 

rte  book  of  assessment  records,  while  the 
engineer's   certlfioates   were   recorded   in  a 


small  book  ketpt  in  tbe  same  office,  bat  not 
with  the  assessment  records,  nor  referred  to 
therein,  so  as  to  make  it  eyen  constmetlYelj 
a  ipart  of  the  aesessnuenit  records,  such  re- 
cording of  the  engi niter's  ceftbiflcate  is  inrvttlld, 
tlie  statute  contemiplating  but  one  reoord  of 
the  warrant,  assessment,  and  diagram,  and 
engineer's  certificate.  (Rauer  y.  Lowe,  107 
Cal.  229.) 

Certificate  of  city  engimeer  as  eyidence. 
See  post,  128,  129. 

8.  Liability  of  City  for  Surface  Water. 

80.  The  general  rule  that  municipal  cor- 
porations, in  the  giadlng  and  ImpiroyeaneDA 
of  streets,  are  not  bound  to  pi\yyide  for  tihe 
escape  of  mere  surface  wa/ter,  bos  an  excep- 
tion, where  the  surface  water,  owing  to  the 
confomuaition  of  the  adjoining  country,  has 
formed  for  itself  a  definite  channel  in  wfalcJh 
it  is  accustomed  to  flow,  though  such  cban- 
nel  does  not  come  within  the  common-law 
definition  of  a  watercourse.  (Los  Angeles 
Cemetery  Assn.  y.  City  of  Los  Angeles,  103 
Cal.  461.) 

yil.  Assessments. 

1.  Apportionment    and    Amount    of;  What 
may  be  Included. 

Oomplaimt  suffldenUy  «diows  uniifomilty, 
wihen.    See  poet,  125. 

Failure  to  record  diagram,  effect  of.  See 
post,  115. 

Error  In  amount  of  assessment,  failure  to 
appeal.    See  post,  107. 

81.  The  leglslatlye  body  must  deitemdne 
not  only  the  ohai-acter  and  extent  of  the  Im- 
proyement  to  be  made,  but  also  the  amount 
of  the  burden  w^hlch  is  to  be  imposed  by  as- 
sessment upon  the  adjacent  property,  to  de- 
fray the  expense  of  the  Improyement;  and, 
after  the  improyement  has  been  ordered, 
the  actual  expense  must  be  approyed  by  t±te 
leglslatlye  body,  and  fixed  In  the  contract  for 
doing  the  work  as  -the  data  upon  which  the 
assessment  is  to  be  calculated,  and  no  part 
of  the  assessmemt,  or  of  the  power  to  deter- 
mine the  actual  expense  of  the  impiroyement, 
can  be  delegated  to  the  superlnttendent  of 
streets.    (Bolton  y.  GUleran,  105  Oal.  244.) 

82.  A  street  sjssessment  cannot  become  a 
lien  without  a  substantial  compliance  with 
all  Hhe  proyisions  of  the  statute;  and  where 
it  appears  upon  the  face  of  the  assessment 
that  the  lot  otf  the  defendant  is  charged 
with  a  portion  of  (the  expense  for  the  work 
done  that  the  statute  declaires  mnwt  be  as- 
sessed upon  other  lots,  and  whtolh  cannot, 
under  any  cdrcum stances,  be  imposed  upon 
the  lot  of  the  defendant,  the  assessment  1b 
inyalld  for  any  puipose.  (Ryan  y.  Altsehnd, 
103  OaJ.  174.) 

83.  In  a  resolution  of  ifloitention  to  sew^er, 
regrade,  and  inacadamize  a  street,  the  board 
of  superyisors  has  the  rigiht  to  confine  the 
curbing  and  sidewalks  to  the  portion  of  the 
street  upon  which  such  curbing  and  sidewalks 
had  not  been  laid,  and  it  cannot  be  objeicted 
that  an  assessment  for  the  work  iiiB  not  eqnal 
and  uniform,  because  the  cost  of  Unpnyyin^ 
the  sidewalks  was  not  distributed  on  aU 
the  frontage  within   the    district   assessed. 
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but  was  impoeed  only  upon  the  lots  where 
fhe  curbing  antl  laying  of  sidewiaikkB  was 
done.    (MeSherry  v.  Wood,  102  Gal.  647.) 

S4.  In  the  absence  of  a  sbowlug  to  the 
-cent nary,  a  pi:^es>uim|)tlon  mby  be  Indalged 
that  no  AidewaUoB  were  laid  except  in  fpcmt 
of  the  lots  as  sbown  in  the  asBessment.  (Mc- 
Sh«rry  v.  Wood,  102  Oal.  647.) 

85.  Wliere  the  precise  length  of  one  side 
of  a  street,  at  its  intersection  with  another, 
has  never  been  officially  declared,  eoxd  there 
are  discrepajucieB  in  the  maps  as  to  its  length, 
the  assessment  for  an  improvement  thereon 
is  not  invadidated  thereby,  but,  if  defedtlTe, 
Is  to  be  remedied  upon  an  appeal.  (Dlggios 
T.  Hartshorne,  108  C5al.  154.) 

86.  The  basde  of  the  assessment  is  the 
frontage  of  the  lot  upon  the  work,  and  the 
frontage  of  each  lot  determines  the  amount 
of  the  assessment  against  thiat  lot,  irrespec- 
tive of  its  shape,  size,  or  depth,  nor  is  thero 
any  requirement  that  ithe  lots  to  be  assessed 
shall  be  rectanguilar  w4th  the  street  on 
which  they  front  (Diggins  v.  HJaitshome, 
108  Cal.  154.) 

87.  Where  the  assessment  and  diagram 
showed  that  the  work  wtas  all  done  on  one 
^de  of  the  street  only,  and  in  troost  of  the 
lot  in  controversy,  the  assessment  on  the  lot 
on  one  side  of  the  street  only  Is  aarthorized 
by  the  statute.  (Ferine  v.  Erzgraber,  102 
Oal.  234.) 

88.  Where  the  contnuct  subetantiaHy  fol- 
lows t/he  resolution  of  intention  as  respects 
the  ^x>rk  specified  theredoi,  but  iji  addition  to 
the  work  so  si)ecified,  the  contractor  aii<(» 
laid  a  sidewaOk  in  front  of  defendant's  lot 
not  authoiUzed  by  the  reso^tlon  of  inten- 
tion,  the  assessment  properly  miade  for  the 
work  clearly  specified  in  the  resolution  h  not 
vitiated  by  a  separate  assessment  for  the 
sidewalk  not  embraced  in  the  resolution,  but 
&  judgment  foreoitosAng  the  entire  assessment 
srhould  be  modified  by  striking  out  tihat  por- 
tion of  the  assessment  which  relates  to  the 
sidewalk.    (B(£cDonald  v.  Mezes,  107  Oal.  402.) 

89.  The  omission  from  the  assessment  of  a 
lot  fronting  on  the  street  upon  which  the 
work  was  done  does  not  (render  the  assess- 
ment void  upon  its  f  ict^  and  any  error  in  not 
Lnc^ludtng  lots  wMch  sfbould  bear  a  part  of 
the  expenses  can  be  corrected  upon  appeal 
to  the  boaid  of  supervisors;  and  a  f&tHuire  so 
to  appeail  deprives  the  property  owners  of  a 
right  to  object  to  the  omission  in  an  action 
to  foreclose  the  assessment  against  them. 
(Buckman  v.  Landers,  111  Cal.  347.) 

90.  Section  1  of  the  act  of  Maavh  6,  1889, 
giving  authority  to  the  city  council  of  any 
munic<Ipality  *to  order  the  opening,  extend- 
ing, widening,  straigOitening  up  in  wliole  or 
in  part  of  any  street,"  etc.,  does  not  confer 
upon  a  city  council  power  to  indnde  in  an 
assessment  for  widening  a  street  the  cost  of 
grading  and  greuveling  the  lands  taken  tor 
the  widening  of  the  street,  and  an  assess- 
ment therefor  is  illegal,  and  creates  no  lien 

upon  the  land  in   the  assessment  distrfct. 
<Wttcoxon  V.  Olty  of  San  LfUis  CNMspo,  101 
.Oal.  508.) 


2.  Descriptionof  Property;  Assessment  Part- 
ly Void. 

Description  in  oompteint  on  assessment. 
See  post,  123,  124. 

Judgment  mnst  sufficiently  descrtbe  and 
identify  property.   iSee  post,  135. 

Insufficient  description,  effect  of  on  lien. 
See  post,  106. 

Incorrect  delimeation  of  lot,  remedy  by  ap- 
peal.   See  post,  106. 

Variance  between  original  and  recotded 
diagram  and  assessment,  effect  of,  on  lien. 
See  post,  113. 

Fafllure  to  record  dHagmm  of  property.  See 

post,  114. 

91.  The  description  of  a  lot  in  the  assess- 
ment and  diegiram  meredy  by  a  particular 
number,  which  is  the  number  that  it  beais 
on  the  official  map  of  the  dty  of  Saanunemto, 
is  insufilcient  if  there  is  nothing  contained 
in  the  assessment  refentog  to  such  official 
map.  The  court  cannot  take  judicial  nodce 
that  there  is  such  a  map,  and  the  property 
owner  Is  not  chargeable  with  knowledge  of 
it.    (Labs  V.  Coper,  107  Cal.  656.) 

92.  The  assessment  is  to  be  regarded  as  an 
entirety,  and  is  equally  void  if  it  appeiirsupon 
its  face  that  a  portion  or  all  of  it  is  for 
expenses  not  legally  ohiaitgeable  upon  the 
property  assessed,  or  that  the  Statute  re- 
quired a  portion  of  the  expenses  Incurred  to 
be  assessed  upon  other  property.  (Ryan  v. 
Altschul,  103  Oal.  174.) 

Assessment  partiy  void.    See  ante,  88. 

3.  Change  in  Amount  of. 

Increase  of  assessment  on  appeal,  j^urisdlc- 
tion  of  supervisors.    See  post,  97,  98. 

93.  The  act  of  the  superintendent  of  streets 
in  making  a  street  assessment  is  in  the  na- 
ture of  a  judgment  by  a  tribunal  of  special 
jurisdiction,  whose  power  is  erhausted  after 
its  judgment  has  once  been  exercised,  and, 
in  the  absence  of  statutory  authority  for  its 
revision,  the  judgment  cannot  be  cblanged. 
(Williams  v.  Bergln,  108  Oail.  166.) 

94.  If  the  lien  charged  upon  the  land  of 
the  owner  for  a  specified  sum  is  to  be  in- 
creased It  is  essential  that  the  owner  shall 
have  notice  tbereof,  and  an  opportunity  to 
be  heard  thereon.  (Williams  v.  Bergin,  108 
Cal.  166.) 

4.  Appeal;  Effect  of  5>allure  to  Appeal. 

Owner  need  not  appeal  from  assessment 
in  order  to  defend  action,  when.  See  ante, 
32. 

Defective  assessment  must  be  remedied  by 
appeal.    See  ante,  85. 

95.  The  mode  w<hleh  the  statute  prescrilbes 
for  a  revision  of  the  assessment  is  the  meas- 
ure of  the  power,  and,  unless  that  mode  Is 
foaiowed,  any  attemirted  revision  wUl  be 
nugatory.    (WlUiams  v.  Bergin,  108  Cal.  166.) 

96.  Notice,  when  required  by  statute,  is  not 
the  equivalent  of  knowledge,  and  the  super- 
visors gain  jurisdiction  to  act  upon  the  ap- 
peal only  by  glvflng  the  notice  that  the  stat- 
ute requires,  and  In  the  manner  thiat  is  re- 
quired, and  not  by  the  fajot  that  the  partleB 
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Interested  may  have  konwlecige  of  their  in- 
tended actdon.  (WUHajmB  v.  Bergin,  108  OuL 
lOa) 

97.  W'h^re,  upon  an  appeal  by  a  coutrajotor 
£ioin  a  street  assessment,  the  hoACd  of  super- 
visois  ordered  tzhe  piLl>U<xi;tio(a  of  a  resolution 
requiring  ali  appeUanits  to  appear  and  be 
heard  In  respect  of  their  appeails,  wtithout 
spedfyiaig  the  owners  of  the  property,  or  the 
defendants  agpainst  w>hom  the  appeal  is 
taken,  the  superyfdora  acquire  no  JurUidicition 
to  aiot  upon  the  appeal,  and  their  increase  of 
the  assessment  ui>an  suoh  appeal  is  rcML 
(Wllttams  Y.  Bergin,  108  GaL  166.) 

98.  Upon  an  appeal  by  (the  ocmtraetor  to 
the  supervdsors  for  an  imcsrease  of  tbse 
aonount  of  the  lien  the  notice  to  the  ofwiuieir  is 
in  the  nature  of  process  by  which  the  boand 
of  sui>ery!isors  may  aoqiiire  juirisdiction  to 
act  upon  the  appeal  aod  change  the  assess- 
ment, and  the  means  provided  by  the  law  to 
warn  the  owner  of  an  loiteDded  increase  of 
the  lien  upon  hds  property  must  be  followed 
In  order  to  effect  an  increase  thereof.  (WOIH- 
lams  V.  Bergin,  106  OaJ.  166.). 

99.  Where  wriiiteii  protests  are  filed  by 
persons  Vho  o4>Jeict  to  the  assessment  upon 
grounds  specified  in  sedtdon  11  of  the  ax?t  of 
Mierx^h  18,  1866,  as  grounds  of  appeal  to  the 
city  couTHcil,  by  atsbtiaaig  theiir  objedflons  in 
wriinug,  and  filing  the  same  with  the  clerk 
of  the  city  cousneB,  the  objections  constfftnite 
an  appeal,  aflthough  the  protestamts  do  not 
■ay  in  their  protests  that  they  thereby  appeal 
from  the  asseestmenit.  (Belser  v.  Hbff- 
schnelder,  104  OaL  465.) 

100.  The  councitl  having  jurfsdflctiOQ  to  en- 
tertain an  appeal,  the  oourt  cannot  review 
its  action  in  sustaining  the  appeal  on  the 
ground  thiat  the  reUef  granted  was  not  based 
upon  the  objections  iniade.  (Belser  v.  H)off- 
Schneider,  104  Oal  466.) 

101.  Where  the  city  council  has  entertalmed 
an  appeal  and  viacated  (the  assesssnent  It 
has  no  power  or  Juilsddiction  on  a  su'bsequenc 
day  to  set  aside  the  order  and  overrule  the 
dbjeddons,  and  confirm  the  assessment  pre- 
viouisly  vaJcated.  (Belser  v.  HoffscSmefider, 
104  Oal.  456.) 

102.  The  action  Of  the  dity  council  In  the 
nmliter  of  lan  appeal  ds  Jndlcial,  and  the 
flnail  judgment  emtertalned  by  the  council 
cannot  be  vacated,  there  being  no  provision 
in  the  statute  for  giranrtiung  a  new  Mai  or  a 
peihearing.  (Belser  v.  Hoffschnielder,  104  Oal. 
455.) 

103.  In  a  case  where  there  .was  no  appeal 
in  facit  to  the  board  of  supervisors,  the  qnes- 
tlon  as  to  whether  under  »the  constltuftion,  in 
case  of  an  appeal  to  the  board  of  superviaoPB, 
the  judgment  of  the  board  is  final  and  con- 
oluRive,  is  not  (Involved.  (Dowllng  v.  Okm- 
nlff.  103  Oal.  76.) 

104.  The  effect  of  an  appeal  from  an  as- 
sessment by  the  street  superimtemdentt:  lis  to 
smispend  all  action  for  tfhe  cciHectlon  of  the 
assessment  until  after  its  determination,  and 
until  the  conformation  of  the  assessment  by 
the  board  of  supervisors  or  the  making  of  a 
new  one  under  its  direction,  the  contractor 
cannot  sue  upon  an  assessment  made  by  the 


supervisors  without  authority.    (Williams  v» 
Bergin,  108  Oal.  166.) 

105.  Where  an  assessnwnl;  includes  ex- 
penses,* which,  under  any  circumstaneeB^ 
might  have  been  chatiged  upon  the  property 
assessed,  and  the  alleged  error  is  to  be  de- 
termined by  matters  outside  of  the  assess* 
meat  itself,  the  owner  must  flrrst  seek  Its 
correction  by  an  appeal  to  the  board  of  an- 
pervtisors;  but  Df  the  assessment  is  void  upon 
its  face,  no  h*  peal  is  necessaiy.  (Ryan  y. 
AJtsobul,  103  Oal.  174.) 

106.  If  the  superintendent  does  not  prop- 
erlj'  delineate  an  owner's  lot  upon  the  dia- 
gram, or  includes  with  it  property  w^ich 
shoi^d  be  iiocluded  in  aiuiother  lot,  his  act 
can  be  corrected  on  appeal  to  the  siq>ervti- 
sors;  but  an  owner  cannot  be  sa3d  to  be  **ag- 
gr!ie>ved  "  where  the  proper  amount  is  as- 
sessed according  to  the  correct  frontage  of 
his  lot,  merely  because  the  superintendent 
has  incorrectly  delineated  the  interior  lines 
of 'the  lot.  (Dlggins  v.  Hart^ome,  106  Oal. 
154T 

107.  Where  a  lot  is  lawfully  assessed  for 
work  done  on  a  street  crossing,  the  mistake 
of  the  superintendent  of  streets  in  asseseelaiir 
it  for  a  sum  exceeding  its  proper  proportion 
is  merely  an  error  in  the  exercise  of  unques- 
tionable power,  which  error  might  Ihave  been 
corrected  by  an  appeal  to  the  boaid  of  su- 
pervisors; and  the  teUure  to  take  such  ap- 
peal (q)erated  as  a  waiver  of  the  error. 
(Dowllng  V.  Oonnlff,  103  Oal.  75.) 

108.  If  the  defendants'  case  fiaBs  wfthto 
any  of  the  exceptions  in  the  statute  to  the 
general  rule  in  regard  to  assessments,  it  de- 
volves upon  him  to  object  to  the  assessmeiA 
as  made  by  appeal  to  the  oity  council,  and 
suich  objection  is  vnaAved  by  fiaillure  to  ap- 
peal.   (Treanor  v.  Houghiton,  108  Oah  53.) 

100.  The  defendant  havtang  failed  to  appeal 
to  the  city  oounKril  on  cuxxrant  of  tnegmteirlty 
in  the  assessment,  is  predluded  from  ui^^ing- 
an  lirregularity  wffadch  md^^  have  been  cor- 
rected on  such  appeal.  (McBherry  v.  Wood, 
102  Oial.  647.) 

Defect  in  work  on  acceptance,  appeal.  See 
ante,  74. 

Omission  of  lot  from  assessment,  action  to 
appeal.    See  ante,  89. 

5.  Dien  of;  Demand. 

Illegal  assessment  creivtes  no  lien.  See 
ante,  90. 

No  lien,  where  contract  inralid.  See  ante, 
51. 

110.  Where  a  notice  of  lieo  as  filed  com- 
plies substantially  with  the  reqtiiremenrts  of 
the  statute  dt  is  sufl9<9leDt.  (Bauer  v.  Fay, 
110  Oal.  361.) 

111.  In  Older  to  fix  upon  property  tihe  lien 
of  a  street  assessment,  every  reqalremeiit  of 
the  statute  that  coaM  be  of  beneAt  to  tbe 
person  to  be  charged  with  the  Men  must  be 
strictly  complied  with;  nor  can  the  equities 
of  the  claimant  be  regarded  where  there  is 
no  such  compllaiKe.  (Sdvwiesau  v.  MsImmu 
110  (M.  543.) 

112.  A  street  assessment  oanniot  become  m 
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lieu  without  a  subBtantial  compilaiice  with 
the  statute.    (Ryam  v.  Altschfikl,  106  Oal.  174.) 

113.  Any  vairlaQice  between  the  orlglnBl 
and  recorded  dda^nun  and  uH^-eBgment  solA- 
oient  to  i^reyent  ikotioe  bei<ng  giyeKi.  by  an. 
inapection  of  the  recocd  aa  to  wSat  the  poop- 
erty  sought  to  be  subjected  to  tiie  Uea  ia 
Duiterial  and  fatal  to  the  lien;  but  If  the  dia- 
gram and  assessment,  as  recorded,  do  con- 
tain a  sufficient  description  of  Iflie  poroperty, 
any  variance  from  the  Qniglnal  is  inuniateailal. 
(Labe  v.  Oooper,  107  Oal.  656.) 

114.  A  recordied  diia£rni>m  of  a  street  as- 
sessment in  the  city  of  Sacrameufto  whlich 
omita  everything  comtained  in  the  origjowil 
IndksotiDg  the  poiitnttB  of  the  compeas  does  mot 
contain  sufficient  descrdption  of  the  property, 
and  no  Uen  can  be  founded  thereon.  (Labe 
V.  Oooper,  107  Oal.  656.) 

115.  By  the  act  of  March  14,  1889,  the  re- 
cording cf  the  eng'ineer'fl  certiflOBte  wns 
made  an  additional  prerequisite  to  the  crea 
thm  of  a  lien  thereiuinider,  and  w(here  a  d!la- 
gpntm  vrtLB  drawn  on  the  back  of  the  en- 
gineer's certtfioate,  which  wae  referred  to  in 
the  oeiPtificate,  and  showed  to  wibait  ertenit 
the  work  was  performed  uMer  the  coooitrajct 
and  to  what  e^ffbent  It  wae  left  unpenflormed, 
ffoch  diagram  iB  a  materiafl  part  of  the  certi- 
flc«ite,  and  it  miust  be  recorded  in  the  office 
of  Iflie  superintendent  of  streets,  and,  upon 
faMnre  to  record  it,  no  T»lid  flien  attaiehies  to 
tti^  property  assessed.  (Bnckman  y.  Ousieo, 
108  Oal.  62.) 

116.  The  lot  upon  which  a  lien  is  author- 
ised by  eectfon  1191  of  the  Oode  of  Olvil  Pro- 
cedufre  for  gradl^ng  or  other  Improvement  of 
the  lot,  is  (not  Rmirted  to  any  artiflcM  sub- 
division or  official  destfgination  of  a  lot  upon  a 
maip,  but  includes  tin  its  meaning  wHmteiver 
territory  is  cceueed  by  the  owner  thereof  to 
be  graded  under  a  single  contract  (Warren 
r.  Hopkins,  110  Oal.  506.) 

117.  Where  a  comtract  for  grading  streets 
in  front  of  a  biock  la  made  su/bseqiaent  to 
the  irecordation  of  a  mortgiage  upon  the 
block,  the  tHen  for  the  gra41x^  of  the  streietB 
is  subordiiniate  to  the  Iden  of  the  mortgage, 
though  the  mortgage  may  be  sulbjeot  to  a 
lien  fior  the  grading  of  the  block.  <Warren 
V.  Hopkins.  116  Call.  506.) 

118.  The  warrant  aasesament,  certifieaite^ 
aAd  diagnum,  with  the  affidarvttt  of  demaasd 
aiMl  nonpayment,  are  prima  Cade  evftdenice, 
sufficient  to  support  a  finding  of  the  court, 
that  the  agenit  of  the  pAalntlff  went  upon 
tlie  lot  ansessed,  and  while  there  pttbUely  de- 
noanddd  payment  of  tlie  aaBessment;  and 
evidence  thsit  no  personail  demand  was  made 
upon  the  defendants  does  not  imfpair  the 
statement  of  the  affidavit  thait  the  demand 
waa  made  upon  the  lot  (BuKskman  v.  Lan- 
dera,  111  Oal,  847.) 

6.  ASBignment  of  Assessment. 

119.  Wlhere  an  assessment  is  assfigned  as 
security,  and  the  aasAgnee  in  express  terma 
is  authorized  to  demand,  sue  for,  settle,  and 
compromise  the  assessment,  an  aictlon  to 
foreclose  the  Ileal  is  property  brought  in  the 


name  of    the  assignee.    (Dttggins   v.  Hairts- 
horne,  108  Oal.  154.) 

120.  Such  assignment  is  in  the  nature  of 
a  power  of  sale  in  a  deed  of  trust,  which 
may  be  exercised  by  the  grantee  of  the  pow- 
er.   (Digginfl  V.  Hartshome,  108  OaH.  154.) 

121.  Although  a  perfected  Hien  may  be  as- 
signed, the  mere  right  to  a  lien  in  tdie  pres- 
ent or  future  Is  not  assignable;  and  in  an 
action  by  an  assignee  to  forecLoee  a  lien, 
where  the  evidence  established  without  con- 
tradiction that  part  of  the  work  of  grading 
upon  which  pladntiff  claims  a  lien  was  per- 
formed by  his  'assignor  before  the  assign- 
ment, and  the  answer  raiisea  an  issue  upon 
that  question,  such  issue  is  material,_and  a 
failure  to  find  thereon  la  ground  of 'reveraal 
of  a  judgment  in  favor  of  the  assignee. 
(Rauer  v.  Fay,  110  Oal.  361.) 

7.  Delinquent  Assessment  List;  Cost  of  Pul>- 

licatdon. 

122.  UDNier  the  aat  of  Maoich  6,  1889,  pax>- 
viding  for  the  widening  of  streets  in  munici- 
palities, the  general  fund  of  the  dlty  is  not 
liabOe  for  the  payment  of  the  expense  of 
pubiiahiLng  the  deHnquent  assessment  Ust, 
but,  puJblicattion  being  one  of  the  necessary 
exi>enees  of  imo^rovement,  its  payment  mnist 
be  restricted  to  the  spectal  fund  provided  for 
in  the  statiute.  (Brooka  v.  C^ty  of  San  Duds 
Obispo,  109  OaiL.  50.) 

8.  Actions  on. 

Action  to  have  imvalUd  street  assessmeoit 
declared  tinvadiid.   dee  Quieting  Title,  6. 

Suit  bo  foreidose  lien  for  afisessmentt,  par- 
ty not  entitled  to  Jiury.  See  Jury  and  Jur- 
ors, 3. 

Defective  complaint  on  assessment  Is  cur- 
ed by  verdict,  when.  See  Fleaidlng  and 
PrtUJblce,  14. 

Uncertainty  in  finding  aa  to.  nonpayment, 
eflfeiot  of.    See  FindiBga,  22. 

Action  on  street  cLSseesmenrt  will  not  Ue 
pending  appeal.    See  ante,  104. 

Assignee  may  sue  to  f  orscloae  assessment. 
See  anfte,  YII,  6. 

123.  In  an  action  to  foredlose  the  Hen  of 
a  Street  assessment  the  >plaintifr  must  de- 
scribe the  land  with  sufficient  definitenesB 
to  emiabae  the  purchaser  under  a  decree  for 
fts  sale  to  obtain  possession  thereof;  but  the 
complaint  and  judgment  must  be  llmiitad  to 
the  description  of  the  lot  as  found  in  the 
assessment,  and  unless  the  diagiilam  con- 
taina  suich  a  dellneat&on  of  the  lot  that  a 
defl-ndte  description  thereof  can  be  emibodied 
in  the  complaJnt  there  can  be  no  foredlosure 
of  Hen.  (I>iggins  v.  Hartshome,  108  Oal. 
154.) 

124.  Whierre  the  oompHalnt  describee  a  lot 
assessed  by  streets  and  distances,  and  as  be- 
ing the  same  lot  shown  by  a  speciUed  num- 
ber on  the  assessment  and  diagmon,  it  suffi- 
ciently idfentlfies  the  lot  assesbed,  and  con- 
fines the  particular  description  In  stiecrtB 
atsd  dlistanees  to  thiose  delineated  npon  liie 
dftagram.  (Digglns  v.  Hartshome,  108  Oal 
154.) 

125.  Where  l^e  complaint  alilegee  that  the 
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"eommisJsioDer  of  streets  made  In  tbe  rnaor 
ner  and  form  required  by  law  an  assess- 
ment upon  the  lots  and  lands  fronting  there- 
on, each  lot  or  portflou  of  a  lot  being  sepa- 
rately assessed  in  proportion  to  the  frontage 
at  a  rate  per  front  foot  sufficient  to  cover 
the  total  expense  of  the  work,"  such  alle- 
gation sufficiently  shows  that  the  assess- 
ment for  the  entire  work  was  at  a  unifoom 
rate,  and  on  all  the  property  iSmnting  on  the 
improvement.  (Treanor  v.  Hougibtton,  108 
Oal.  53.) 

126.  Where  the  compdialint,  in  an  ajctlon  to 
enforce  the  lien  oif  a  street  assessment,  al- 
leges the  delivery  to  the  plaintiff  of  the  war- 
rant, assessment,  and  diagram,  and  exhibits 
the  character  of  the  same  with  sufficient 
partieuiarity  to  show  that  they  were  miade 
in  conformity  with  sections  8  aaid  9  of  the 
Street  Improvement  Act  of  1885,  and  also 
alleges  the  makSng  and  return  of  the  affida- 
vit of  demand  and  nonpayment,  as  required 
by  section  10,  and  such  allegations  are  ad- 
miitted  by  the  answer,  the  plaintiff  need  not 
offer  such  documents  in  evidence  on  the 
trial,  in  order  to  establMi  a  ptrima  facie 
Tight  of  recovery.  The  effect  of  sueh  allega- 
tions and  adonisalons,  uncter  the  statute,  is 
to  cast  upon  the  defendant  the  buiden  of 
proof.  (Oakland  Bank  of  Savings  v.  Snlll- 
van,  107  Oal.  428.) 

127.  Assuming  that,  in  an  action  to  fore- 
close the  lien  of  a  street  assessment,  It  is 
competent  for  the  defendant  to  show  that 
the  work  contracted  f^  had  not  been  done, 
or  that  the  specifications  for  the  work  have 
been  manifestly  disregarded,  such  a  defense 
must  not  ondy  be  allied  In  the  answer,  but 
must  also  be  supported  by  evidence  at  the 
trial.  (Santa  Cruz  Rock  Pavement  Oo.  v. 
Bowie,  104  Oal.  286.) 

128.  Where  the  contnact  of  a  lotowner  is 
to  pay  for  the  grading  in  front  of  his  lot  in 
the  proportion  that  the  frontage  of  his  lot 
bears  to  the  whole  frontage  on  the  street  Im- 
provement, tihe  certificate  of  the  city  and 
county  surveyor  showing  the  whole  number 
of  cubic  yards  of  grading  is  edmissi'ble  in 
evidence  against  the  lot-owner,  and  the  num- 
ber of  cubic  yards  of  grading  in  front  of  his 
lot  is  not  a  fiaotor  in  the  calcuJatixwi.  (O'Con- 
nor V.  Hooper,  102  Cal.  528.) 

129.  Where  a  certft'flcate  signed  by  the  city 
engJineer  showing  the  -whole  nnmtber  of  cu- 
Ijflc  yards  of  grading  is  based  uiwn  notes  of 
a  survey  made  by  him  'before  he  came  into 
office,  an  objection  that  the  certificate  was 
not  made  by  the  city  engineer  does  not  in- 
clude the  objection  that  he  made  the  sur- 
vey without  authority,  nor  that  It  was  im- 
properly mode.  (O'Connor  v.  Hooper,  102 
Oal.  528.) 

130.  The  statute  providing  that  the  war- 
rant, assessment,  and  diagram  shall  be  held 
prima  facie  evidence  of  the  regularity  of 
the  correctness  of  the  assessment,  an£l  like 
evidence  of  the  right  of  ptointiff  to  recover 
in  the  action,  is  not  in  violation  of  the  con- 
stitution, and  the  plaintiff  in  an  action  up- 
on an  assessment  for  a  street  improvement 
may  properly  recover  on  such  prima  facie 


evidence  where  the  defendant  introduces  no 
evidence  whatever.  (DowUng  v.  Oooniff,  108 
Cat.  75.) 

131.  In  an  action  upon  a  street  assess- 
ment, where  a  finding  that  the  street  upon 
whiboh  the  work  was  done  is  a  poUic  street 
is  not  speoiifled  in  the  statement  as  nnsniH 
ported  by  the  evidence,  the  finding  must  be 
accepted  as  correct  upon  appeaL  (BadL- 
man  v.  Landers,  111  iCal.  347.) 

132.  The  assessment  is  prima  facie  evi- 
dence that  the  contractor  fulflHed  his  con- 
tract; and  the  prima  facie  character  of  this 
evidence  is  not  overcome  by  the  certificate  of 
the  city  engineer  that  the  gcading  was  not 
done  to  the  official  line  and  grade.  (Buck- 
man  V.  LandeiB,  111  Oal.  347.) 

133.  In  an  action  to  recover  a  steeet  as- 
sessment, and  to  foreclose  a  Uen  therefior, 
the  Introduction  in  evidence  of  the  'warrant, 
assessment,  certificate,  ond  diagram,  with 
the  affidavit  of  demand  and  nonpayment, 
makes  a  prima  facie  case;  and,  if  the  de- 
fendant fails  to  impeach  such  prima  fade 
ca^,  the  court  is  lustifled  in.  flndSng  all  the 
aMegations  of  the  complaint  to  be  true. 
(Ferine  v.  Brzgraber,  102  Oal.  234.) 

134.  The  dismissal  of  a  suit  to  ftoredose 
a  street  assessment  as  to  part  of  the  lot  as- 
sessed, upon  the  ground  tbiat  one  of  iflie  de- 
fendants, who  was  the  owner  of  f6ur  sever- 
al feet  of  the  frontage  of  the  k>t,  had  paid 
tlie  portion  of  the  assessment  for  such  front- 
age, is  not  fatal  to  the  right  or  recoveEj 
against  the  owner  of  the  residue,  for  tbe  re- 
mainder of  the  assessment  upon  the  lot  as 
a  whole,  where  such  defendlant  in  his  an- 
swer admitted  the  ownership  of  the  entke 
lot  by  both  defendants,  and  the  court  finds 
that  suoh  defendant  requested  and  demand- 
ed that  the  street  sruperintendent  assess  tbe 
lot  as  a  whole,  and  where  it  appears  thiBt 
the  assessment  was  made  to  unknown  own- 
ers for  a  fixed  sum  for  a  front  foot,  and  was 
capable  of  segregation  between  the  ownera 
In  severalty  of  a  given  number  of  tront  feet, 
withont  doing  injustice  to  either  owner. 
(MoSherry  v.  Wood,  102  CaL  ©47.) 

Striking  out  part  of  judgment  wh«re  as- 
sessment partly  void.    See  ante,  88. 

135.  Wliere  one  of  the  main  issues  in  the 
foreclosure  of  a  Men  fior  a  street  assessment 
is  the  proper  location  of  a  street,  and  there 
is  evidence  tending  ijo  show  that  the  street 
as  delineated  upon  the  official  map  of  the 
odty  is  not  located  as  delineated  upon  the 
diagram,  the  court,  in  its  iludgment,  must 
give  such  description  of  the  lot  to  be  sold 
as  will  identify  it  with  the  lot  assessed,  and 
prevent  any  controversy  as  to  the  property 
purchased  at  the  sale.  (Dlggins  v.  Haais- 
horne,  108  Cal.  154.) 

130.  A  finding  by  the  court  tending  to 
slioiw  that  the  assessment  was  iUegai,  when 
the  objection  made  upon  the  appeal  was 
that  the  work  was  badly  done  is  immaterial 
(Belser  v.  Hoffschneider,  104  Oal.  466.) 

9.  Sale  under;  Rigirts  of  Purchasers;  Deeda. 

137.  In  an  action  to  quiet  title,  w^here  the 
defendant  claims  title  under  a  sale  and  cod- 
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yeyoDce  by  the  superiivtecitdeat  of  0treetB» 
for  a  deliiiqueiit  assessment  for  the  wideiir 
ing  Off  a  stareet,  the  ceirtl&oate  of  sale  ie  rede- 
vfunt  and  competent  evidence  of  (the  oflOidal 
act  of  the  officer  in  maktai^  the  sale,  and  la 
fljdmlsfiihLe  to  show  tibat  1ft  oouforme  to  the 
requirements  of  the  PoiUtlcal  Code,  aod  con- 
tains the  matters  required  'by  the  code  to  be 
recited  l<n  the  deed.  OClarke  v.  Mead,  102 
Oal.  516.) 

138.  The  statute  does  not  requd^re  that  no- 
tice of  application  for  a  deed,  under  a  sale 
for  a  delinquent  assessment,  should  be  diajt- 
ed;  and  -where  dt  appearo  that  the  notice 
comtained  the  matters  required  by  the  Po- 
litical Oode  in  order  to  SAithorize  the  execu- 
tion of  the  deed,  and  iwas  given  more  than 
tliiarty  days  before  the  execution  of  the  deed, 
the  fact  tha:t  the  notice  bore  a  different  diate 
does  not  ianpalr  its  effect.  (Clarke  v.  Mebd, 
102  Oal.  6ia) 

139.  Tthe  legislature  ihas  power  to  make  a 
deed  prima  facfie  eyftdemce  of  ipreUminairy 
steps  requisite  to  its  'vialidity;  and  la  the  ab- 
sence of  proof  of  amy  of  the  acts  of  'whjieh  a 
deed  from  the  euperintendeat  of  streets,  up- 
on jgale  of  property  for  a  deOiuquent  assess- 
ment for  the  wfidening  of  a  street,  is  made 
primary  evidence  'by  the  statute,  the  deed 
itself  is  sufflcAent  evidence  to  authiori2?e  the 
court  to  find  thaS  adl  the  pirelimiiiary  steps 
have  been  regukurly  taken,  and  thiat  the  ti- 
tle of  the  land  sold  has  been  thereby  trans- 
ferred to  the  grantee.  <)01arke  v.  Mead,  102 
OBa.  516.) 

140.  The  rule  of  evidence  pgresoriibed  in  the 
PoUtlcal  Code  deolaiilltng  the  effect  of  the 
deed  of  the  offlicer,  and  making  it  prima 
flacie  or  presumptive  evidence  of  other  flajcts 
iis  not  in  conflict  with  the  provisions  of  the 
Oode  of  Civil  Pnyoeduire  Tedatiug  to  evfldenice, 
a;iid  it  is  not  a  ground  of  objection  to  the 
effect  of  sudh  deed  as  prima  fftcle  evidence 
that  the  provision  making  it  such  is  not 
found  in  the  Code  of  Civil  Procedure. 
(CAarke  v.  Mead,  102  Oal.  616.) 

STRIKING  OUT. 

Motions  to  strike  out.  See  FUeadlng  and 
Pwaictice,  VII,  8. 

Amended  answer  cannot  be  struck  out  as 
ioconsiatent  with  pleadings,  iviben.  See 
Mortgages,  96. 

Evidence,  striking  out.  See  Bvidenoe, 
VII.  5. 

SUBMIiSiStlON. 

Stiptulation  submdttlng  case,  relief  from  and 
allowing  anoiendmenft  See  StipuOlations,  2. 

SUBORDINATE  LODOB. 

EiXpulsion  of.    See  UnliKK>rpomted  Aasoda- 

tl'ons,  II. 

SUBORNATION  OF  PERJURY. 
See  CMmAnal  L«uw,  XI,  20. 

SUBROGATION. 
1.  Subrogation  is    allowed    by  ooutrts    of 


equity  to  secusre  Justice,  and,  when  jostioe 
requires,  it  is  allowed  merely  to  insure  re- 
imlbiUHsement,  where  one  has  padd  a  debt 
which  some  one  else  ought  to  have  paid, 
and  the  party  to  whom  a  subrogation  is  al- 
lowed will  not  be  permitted  to  make  a  specu- 
lation out  of  It,  but  a  resort  to  the  securi- 
ties wMl  onJy  be  aitlowed  so  far  as  necessary 
to  protect  the  purchaser,  and  indemnity 
should  not  go  beyond  bis  reimibursement 
with  legal  interest  (Randall  v.  Duff,  107 
Oal.  33.) 

2.  One  who  is  forced  to  pay  the  deft>t  of  an- 
other in  order  to  protect  his  own  interest, 
and  who  ds  mot  a  mere  voOunteer  orjintesr- 
meddler,  is  entitled  in  equity  to  be  9ubtx>- 
gated  to  the  debt  (Shaffer  v.  MoOloskey, 
101  Ga\.  576.) 

3.  The  ftict  that  a  subsequent  Hen  or  deed 
of  trust  was  recorded  is  Immateriail  to  the 
right  of  a  payer  to  revive  a  prior  satisfied 
lien,  and  to  be  sulbrogiated  to  such  prior  lien. 
(ShaflPer  v.  McOloakey,  101  Oal  676.) 

Chattel  mortgagee  paying  dalm  of  baHlee 
is  subrogated  to  his  iien.  iSee  Mortgages, 
170. 

Party  satisfying  mortgage  by  mistake, 
subrogation  6t    See  Mor^ges,  74. 

SUBSIORIPTION. 

See  Signatures. 

Cancellation  of.    See  Corporations,  V,  1. 

Articles  of  incorporation,  subscription  to. 
See  Corporations,  12. 

•Stock,  subscription  to.  See  Corporations, 
V,  1. 

Street  ralliroad,  subscoiption  to.  6ee  RaAl- 
roads,  III,  4. 

Wills,  subscription  to.  *  See  WU'ls,  II. 

SUBSTITUTION. 

Attorney,  substitution  of.   iSee  Attorney  and 

CHlent,  n. 

SUCCESSION. 

See  Estates  of  Deceased  Persons,  IV. 

Riight  of  inberltance  of  adopted  ohiM.   See 

Parent  and  ChlSd,  14. 

SUMMARY  PROCEEDINGS. 

See  Forcible  E)ntry  and  UnJawfoA  Detainer. 

Summary  proceeding  without  jury  on 
charge  for  petty  offense.  See  Criminal  Low, 
53. 

Removal  of  oflScer.  See  Offices  and  Offi- 
cers, V. 

SUMMONS. 

I.  Issuance  of  and  Signature  to;  Contents, 

Valldifty  and  Construction  of. 
II.  PubUcatloh  of. 

III.  Service  and  Return;  Proof  of   Service; 
Amendment  of  Return. 

Jury,  summoning.  See  Jury  and  Jurors, 
II. 

Citations  on  petition  to  revoke  probate. 
See  Wills,  46,  47. 
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SUMMONS,  I.  II,  III. 


I.  laeuaiice  of  aflvd  SlgD&ture  to;  Onvteirts, 
YarUdity  axMi  Oomstraetloii  of. 

1.  A  Biunmoits  issiied  flrom  the  jvteAAce^e 
coRirt  of  the  cllty  and  cofQOity  of  Ban,  Fran- 
cisco hs  properly  issued  by  the  >U8tflce'« 
clerk,  apoQ  the  oirtteir  oif  the  presiding  juM- 
tice,  and  it  need  not  be  'Signed  by  tiie  Jnfrtioe 
of  the  peace,  as  pror4ded  by  seetioai  844  of 
the  Code  of  Oivll  Ppocedure.  (Helmfl  t. 
Dunne,  107  OaO.  117.) 

2.  Chapiter  V,  artlcae  I,  of  tMe  I  of  the 
Code  of  cavil  Procedure  is  not  spec^  leg- 
Islatton,  fmd  seotioD  91  of  Hhat  oode  ooq- 
tains  a  modifiicfttion  of  the  rule  dedliared  In 
sectioai  844  Tegardilng  the  proper  party  to 
(9ign  a  sonvmons  in  the  Justice's  court  of  the 
city  and  counlty  of  fiam  F>nmiciBoo.  (Heflims 
V.  Dunne,  107  Oal.  117.) 

S.  A/lthoiugh  the  pax)per  designatloii  of  tthe 
officer  authorized  to  sign  and  issue  sum- 
mons,  under  fteetion  96  of  the  Code  of  OirU 
Ppocediure,  is  "Justice's  •clerk,"  yet  a  tech- 
nical y^BjUlanoe  in  a  signature  to  a  summocw 
by  that  clerk  by  the  desigioation  of  hlmseflf 
as  "clerk  of  the  said  court,"  viz.,  the  Jus- 
tice's court,  is  a  varianfce  so  slight  and  \m- 
inapoptant  as  to  Invoihre  no  question  of  Juxis- 
diction.    (H^ms  v.  Dumie,  107  Oal.  117.) 

4.  Though  the  summons  may  upon  its  fajce 
reodte  that  it  wbb  issued  ait  the  oolder  of  the 
presiding  Jrustice,  there  is  no  statutory  re- 
(}uirement  to  that  effect,  and  .the  recital  is 
not  conclusive  as  to  the  fact,  especially 
wthere  a  mdstake  appears  in  the  recitail  of 
the  name  of  the  person  "w^ho  was  at  the  time 
pregfidimg  justice;  amd  it  may  be  proved  that 
the  order  was  in  fact  made  by  the  piresliding 
lustice,  though  ihe  is  another  person  than 
the  one  whose  name  is  recAted  in  the  sum- 
mons.   (Helms  V.  Dunne,  107  Oal.  117.) 

5.  A  summons  issued  in  1876,  Stating  the 
cause  and  general  nature  of  the  action,  as 
hATing  been  "brought  to  annul  a  certain 
certificate  of  purchase  resulting  from  loca- 
tion No.  248,  and  to  foreclose  and  bar  de- 
fendant, aiDd  those  ciiaiming  under  him,  of 
all  Tight  and  interest  hi  the  land  described 
in  the  oomplaint  (filed  in  th4s  action),  and 
•for  such  other  reUef  as  ds  eonslsteait  with 
equity,  together  with  costs  of  suit,"  though 
iTPegular  in  not  stating  fully  the  cause  and 
general  nature  of  the  action,  as  required  by 
the  original  section  407  of  the  C5ode  of  Oivll 
Pnycedfure  then  in  (force,  Is  not  ytodd,  but  on- 
ly voidable  by  a  motion  or  proceeding  in 
the  ax^tlon,  and  is  good  as  against  a  coUater- 
ad  attack.    (People  v.  Dodge,  104  Oal.  487.) 

6.  The  descriptiosi  of  the  bund  in  a  sum- 
mons by  reference  to  the  complaint  has 
the  effect  to  make  that  portion  of  the  com- 
plaint a  part  of  the  summons,  and  obviates 
the  necessity  of  repeating  the  desciUptlon  in 
the  summons.  (People  v.  Dodge,  104  Oal. 
487.) 

7.  In  an  action  to  foreclose  a  mortgage, 
in  which  one  of  the  defendants  Is  described 
by  name  in  the  summons  with  the  append- 
ed words  "administrator  with  the  will  an- 
nexed," etc.,  of  a  deceased  person  named, 
and  the  summon®  refers  to  the  complaint 
tov  further  particulars,  in  which  It  is  alleg- 


ed that  swdi  defendant,  "as  admtnMraJtor, 
etc.,  has  or  dbiims  to  taive  an  tateiest  in 
the  mortgaged  piemiees,  si^ject  and  subse- 
quent to  the  lien  of  the  mortgage,"  the  sum- 
mons is  not  defective  upon  Hie  gicomid  ttet 
it  does  not  alhow  that  such  admlnistntttor 
was  sued  in  his  repiresentatiye  capajctiy. 
(pRyan  v.  Holiday,  110  Oal  885.) 

8.  Where  the  court  has  Jurisdiction  of  the 
subject  matter  of  the  suit,  and  by  personal 
service  of  the  summons  has  JurfsdiotiOQ  of 
the  person  of  the  defendant,  the  entry  of 
Judgment  by  defaAilt  upon  a  summons  y^bMi 
is  merely  irregular  in  not  fully  stating  the 
cause  of  action,  but  which  is  regular  in  oth- 
er respects,  is  voidable,  bat  not  void.  (Peo- 
ple V.  Dodge,  104  Oal.  487.) 

II.  PubUeatton  of. 

Publicatton.  of.   iSee  Judgments,  VI. 

Affld&Tit  and  ofd^r  for  pohdication  are 
DOt  parts  of  Judgment-rofl.  iSee  Appeals, 
125,  et  seq. 

AflSldarlt  of  pufMlfcation  is  not  pai<t  of  Judg- 
ment-4x>ll.    See  Appeals,  id6. 

'PubUcation,  vtrant  of  afl|daivlt  and  <Mder 
afluong  papers,  effect  of.  €ee  Jodgmeats,  60, 
ec  seq. 

FuMioation,  affldttvit  and  oirder  for  no 
part  of  Judg!in€»t-rolL   6ee  Judgments,  80. 

SenrJce  by  publication  in  'foreclosore.  See 
Mortgages,  XIII,  8. 

Publication  without  afildftvlt  or  order  Is 
void.   See  Judgments,  82,  et  seq. 

9.  A  direct  statement  in  the  affidavit  of 
publication  that  summons  was  published 
each  week  for  two  months  between  twt> 
named  dates  Is  not  Xrvercome  and  rendered 
valueless  by  a  subsequent  statement  under 
a  vldelldt  in  which  one  regular  day  for  the 
i^suanice  of  the  paper  is  omitted  from  the 
eivumeration^  (Howaid  v.  McOhesney,  103 
Oal.  536.) 

10.  Upon  a  motion  to  set  aside  a  Judgooeot 
by  default  for  a  defect  in  the  affidavit  of 
service  by  publication  the  court  has  ttie 
right  to  allow  in  evidence  a  second  affldajvlt 
to  clear  away  amy  possible  douibt  w4i3ch 
there  might  be  about  the  meaning  of  the 
first,  and  to  shtow  that  the  service  by  puibll- 
cation  was  sufficient  dn  fact.  fHoward  ▼. 
McOhesney,  103  Oal.  536.) 

III.  Service  and  Return;  Proof  of   Service; 
Amendment  of  Return. 

Appearance  without  pecsonail  service  of 
summons,  efPect  of.   Bee  Insanity,  37. 

Ser^'ice  outside  of  county,  effect  on  Juris- 
diction.   See  Appeals,  819. 

Provisions  as  to  service  by  posting,  strict 
compliance  with  and  what  does  not  show. 
See  Swamp  and  Overflowed  Lands.  8. 

Service  of  on  corporation.  Bee  Oorpara- 
tions,  173. 

Service  on  superintendent  of  foreign  cor- 
poration, when  insufficient.  See  Oorpom- 
tions,  195. 

Proof  of  service  is  not  necessary  to  give 
Juirisdiction.    Bee  DefauAtB,  5. 
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Wa3it  of  service,  effect  on  jndgnn&ut  See 
JndgmeatB,  31. 

Bvldenoe  of  want  of  service  of  hi  aictkA 
«oa  joaemeDt.   fiee  JudgSDentg,  50. 

Finding  of  aerr&ce  of  BoaoosEOovm,  coftoKifllTe- 
aesfi  of.    See  Appeals,  819. 

11.  Section  410  of  the  Oode  of  OMl  Prooe- 
'dure,  which  authorizes  serrice  of  summons 
l>y  a  person  other  than  the  sheriff,  Is  oot  in 
oonflLiet  with  the  general  law  In  regard  tx> 
the  seorvlce  of  poroeess  and  notices  by  the 
lAkertir,  and  is  not  in  ylolatkm  of  section  25 
<a  article  IV  of  the  coostltiltion.  (Hi-bemia 
Sei^tegs  and  lioan  Society  y.  OiarlLe,  110  Oal. 
27.) 

1<2.  Section  410  of  the  Oode  of  OyII  Bro- 
cedare  wns  not  repealed  hy  the  Oooaty 
GoT^eriMmeint  Ajct,  but  was  amended  and  re- 
«nacted  In  1808.  (Hlberaiia  SarlDgs  and 
Loan  Society  v.  Otaffice,  110  Oal.  27.) 

13.  Where  the  official  return  of  the  sheidff 
showis  peroonai  service  of  the  summons  up- 
on the  defendant,  an  offldiayit  by  the  dettend- 
jint  made  after  a  great  lapse  of  time  shorw- 
ing  that  he  ihad  no  recoUeotlon  of  the  serv- 
ice of  summons  is  entitled  to  but  little 
weight  as  agaiinst  the  oflBcial  return  of  the 
sheriff,  and  a  finding  in  such  case  by  the 
<M>urt  below  that  the  defeudKant  was  person- 
aiUy  served  wlfih  the  summons  and  a  certi- 
fied copy  of  the  complaint  will  not  be  dis- 
turbed on  appeal.  (People  v.  Dodge,  104 
Gad.  487.) 

14.  Wliere  a  summons  against  one  defend- 
AUt  ooDdy  is  retoamed  as  having  been  served 
upon  the  defendant  i)ersonally  an  irregidar' 
ity  constating  of  a  oteriical  error  or  skip  of 
the  pen,  by  whioh  a  letter  is  afilxed  to  the 
last  name  of  the  defendant  which  did  not  be- 
long to  his  name,  does  not  affect  the  regular 
service  of  the  summons,  and  the  irregular- 
Uy  is  no  ground  for  vacating  a  Judigment  by 
default    (Alexander  v.  McDow,  108  Oal.  26.) 

15.  The  court  may  aUow  the  proof  of  ser- 
vice to  be  amended  and  filed  nunc  pro  tunc 
as  of  the  date  of  the  judgment,  wivere  such 
pcioof  appears  to  ha;ve  been  defective  or  In- 
sufilcient  when  the  Judgment  was  entered. 
(Herman  v.  Santee,  108  Oal  519.) 

16.  Where  the  defendant  was  present  ki 
court  when  an  applicati<]|^  was  made  to  file 
an  amended  proof  of  service  of  summons 
nunc  pro  tunc,  and  raised  no  objection  for 
want  of  previous  nottice  of  the  application, 
but  proceeded  to  aigue  the  question  at 
length  amd  took  an  exception  to  the  ruling, 
his  action  was  in  effect  a  waiver  of  the  no- 
tice,' and  (he  cannot  be  heard  to  complain  on 
appeal  of  the  action  of  the  court  on  the 
ground  that  notice  was  not  given  of  the  ap- 
plication.   (Herman  v.  Santee,  103  OU.  519.) 

17.  Where  a  summons  is  returned  to  the 
office  of  the  clerk  with  an  afiOdavit  of  its 
service  attached  or  annexed  thereto,  the  fil- 
ing of  the  summons  is  sufficient,  and  it  is 
not  necessary  that  there  be  a  separate  fil- 
ing of  the  afiOdavit  (Hlbemia  Savings  and 
Loan  Society  V.  Clarke,  110  Oal.  27.) 

Defects  in  return  not  supplied  by  pre- 
sumption, when.  See  Swamp  and  Over- 
flowed Lands,  8. 


«UNDAT. 
Publlcatioai  on.   See  Streets,  80. 

STJPBEINTDNDBNT  OP  STREETS. 
See  Sewers;  Streets,  V. 

SUPBRINTI!>NI>BNT8. 

Whether  fellow-servants.  See  Master  and 
Servant,  IV. 

Streets,  superintendent  of.  See  Sewers; 
Streets,  V. 

SUPESRIOB  OOURT. 

Departments  of.    See  Courts. 
Jurisdiction  of.   See  Jurisdiction^  5-7. 

SUPERIOR  JUDGE. 
Term,  when  commences.    See  Judges,  1. 

»UPIDRY£SOBfi. 

San  Francisco,  sopervisoiB  of.  See  San 
Fxan Cisco,  I. 

Street  assesamemt,  appeal  to,  from.  See 
Streets,  VII,  4. 

Special  counsel,  power  to  appolat  to  cM- 
lect  taxes.    See  Taxation,  VI,  2. 

Tax  rate,  supervisors  haye  power  to  fix. 
See  Taxation,  III. 

Power  to  fliU  or  provide  for  vacancy.  Bee 
Offices  and  Officere,  VI. 

Pofwer  to  AM  vacancy  in  office  of  justice. 
See  Justices  of  the  Peace,  2-4. 

Oanauot  remove  city  manOtal.  See  Offboea 
and  Officers,  28. 

License  <x>Uector,  supervtoors  caunoC  a<H 
point    See  Licenses,  17. 

Fixing  water  lates.  See  Warier  Compa- 
nies, 1. 

Power  to  auUvorlze  teidge.  See  Bridges. 
2. 

Opening  roads  by.   iSee  Highways,  I,  III. 

Streets,  jurisdiction  over  opening  of.  See 
Streets,  VI,  1. 

Supervisors  cannot  delegate  autbiority  to 
impaxxve    streets    to    cnipeiautendenrt     See 

Streets,  23. 

Extension  of  road,  sale  to  highest  bidder. 
See  Mandamus,  8. 

Bids,  power  to  reject.   See  PuWlc  Works, 

5,  6. 

Pi»wer  to  rescind  allowance  of  claim.  See 
Municipal  Oorporations,  34,  35. 

Supervisors  cannot  set  apart  land  to  pri- 
vate corporation.    See  San  Francisco. 

Acts  of  in  laying  out  road  are  judldaL 
See  Highways,  9. 

iOoncihisiveness  of  decisions.  See  High- 
ways, 39. 

Erroneous  decision  within  jurisdiction  not 
reviewed.    See  Certiorari,  8. 

AUowanoe  of  claUm  by  Is  a  judicial  act 
See  Municipal  Corporations,  32. 

AllowaiDice  of  claim,  power  of  auditor.  See 
Auditors,  7. 

Interest  of  officer  in  contract,  effect  of. 
See  Municix>al  Oorxx>rations,  36. 

Rejection  of  claim  by,  remedy  of  claim- 
ant.   See  Counties,  6. 

Illegal  warrant  drawn  by,  coimty  may 
enjoin  payment.    See  Counties,  7. 
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Warrant  dra'wn  by,  <maDidam'a«  to  com- 
pel payment  of.    See  MaDidamus,  76. 

Refusal  to  ^rant  Itoense  cannot  be  revtlew- 
ed  by  certiorari.    See  Oertiorari,  13,  et  seq. 

Duty  to  convey  property  to  board  of  edu- 
cation.   See  Sehoolfl,  11. 

Mandamus  will  not  lie  to  compel  auper^ 
yiaors  to  eBttmate  cost  of  hi'^h  school  build- 
ing.   See  Scihools,  10. 

1.  Bo«Lrds  of  Bupervieors  are  creatures  otf 
tlie  statute,  and  the  authority  for  any  act 
on  their  part  must  be  song'ht  in  the  startnile. 
(Oounty  of  Modoc  v.  Spencer,  103  OaL  498.) 

2.  The  legislative  department  of  a  munici- 
pal corponition  may,  at  any  time  before  the 
rights  of  third  persons  have  vested,  rescind 
previous  votes  and  orders,  so  far  as  consist- 
ent with  the  laws  of  its  creation  and  its 
rules  of  action,  and  such  Tesclssion  may 
take  place  at  any  suibseqnenit  meeting.  (Mc- 
Oonoughey  v.  Jackson,  101  Oal.  265.) 

3.  If  the  board  of  eupervisors  has  acquir- 
ed jurisdiction  of  a  proceeding  to  establish 
a  proposed  municipal  corporation  It  does  not 
lose  it  by  adjoummentB  of  the  hearing  from 
time  to  time  merely  because  in  the  orders  of 
adjournment  the  hour  of  the  day  for  resum- 
ing the  hearing  was  not  apeeified.  (People 
ex  rel.  Boardman  v.  Town  of  Linden,  107 
Glaa.d4.) 

4.  Ckmstruing  subdivision  11  of  section 
2643  of  the  Political  Code,  as  amended  in 
1893,  with  other  sections  of  the  Ptolltical 
Code  in  pari  matenda,  the  advertising  for 
bids  for  the  sfprinkling  of  roads  is  in  the  dis- 
cretion of  the  board  of  supervisors,  and  the 
exercise  of  their  discretionary  power  cannot 
be  controlled  I9y  mandamius.  (Spilvak)  v. 
Bryan,  102  Oal.  403.) 

5.  Under  the  Oounty  Government  Act 
boards  of  supervisors  have  no  power  to 
employ  counsel  on  behalf  of  the  ooointy  to 
prosecute  or  assist  in  the  prosecution  of 
criminal  ca««s,  prosecuted  in  the  name,  and 
on  behalf  of,  people  of  the  state.  (County 
of  Modoc  V.  Spencer,  103  Oal.  498.) 

6.  The  allowance  by  the  board  of  sufper- 
vlsoTs  to  attorneys  for  assisting  in  the  pros- 
eciition  of  criminal  cases  is  void,  and  creates 
no'^legal  claim  against  the  county.  (Oounty 
of  Modoc  V.  Spencer,  103  Oal.  498.) 

7.  The  board  of  supervisors,  in  the  absence 
of  positive  law  authorizing  it  to  do  so,  can- 
not in  any  case  appoint  an  agent  to  exensise 
powers  which  it  cannot  Itself  exerdse; 
though  in  the  exepcise  of  powers  oonfeired 
upon  it  it  may  appoint  agents  to  discharge 
ministerial  diuties  not  calling  for  .the  exetf- 
else  of  reason  or  discavtion,  but  cannot  go 
beyond  this  and  delegate  to  othera  duties, 
the  ddscharge  of  which,  caHing  for  the  use  of 
reason  and  discretion,  are  regarded  as  public 
trusts.  (House  v.  Los  Angeles  Oo.,  104  Oal. 
73.) 

8.  If  a  contract  for  the  lighting  of  a  ctty 
is  tainted  with  fraud,  and  is  not  the  result 
of  a  fair  and  honest  exercise  of  the  discre- 
tion and  Judgment  of  the  dty  council,  it  is 
the  duty  of  a  court  of  equity  to  set  it  aside; 
but  where  It  appears  that  the  contract  was 
fair  and  reasonable,  that  there  was  no  f^ud 


or  collusion  practiced,  end  that  the  mem* 
bers  of  the  common  council  In  all  the  pro- 
ceedings connected  with  the  awarding  of  ^he 
contract  acted  honestiy,  for  the  best  interest 
of  the  dty,  the  contract  cannot  be  disturbed 
at  the  suit  of  opposing  bidders  w*hose  bid 
does  not  cover  the  same  gvound  as  that  cov- 
ered by  the  contract.  (Riehil  v.  City  of  San 
Jose,  101  Oal.  442.) 

SUPPLEMENTAL     PLBADINGiS. 

1.  A  supplemental  complaint  is  not  an 
amendment  to  a  pdeadlng,  and  is  not  so 
classiified  in  the  code;  but  it  is  only  autbor- 
ized  for  the  purpose  of  bringing  before  iSse 
court  facts  ma-terial  to  the  case  ooonming 
after  the  former  oompkLint  or  answer,  and 
leaves  the  former  pleading  intact,  while  an 
amendonent  to  a.  t>])eadin(g  makes  a  8id>sti- 
tuted  pleading.  ('Glddlngs  v.  76  Land  and 
Water  Co.,  109  Oal.  116.) 

2.  An  order  refusing  to  sklow  the  plainftiflte 
to  file  a  supplemental  compSainrf:  is  not  an 
order  deemed  excepted  to  under  section  647 
of  the  (3ode  of  Ovil  Procedure,  and  such 
order  cannot  be  reviewed  upon  appeal  from 
the  judgment  without  being  incoxporated  in 
a  bill  of  exceptions.  (Olddings  v.  76  Land 
and  Water  Co.,  109  Oal.  116.) 

3.  A  supplemental  complaia]^  must  allege 
facts  material  to  the  oase|o.(uirrin^| after  tlie 
former  complaint,  and,  where  no  facts  ma- 
terial to  the  case  are  alleged  in  the  supple- 
mental complaint,  a  demnrrer  to  it  is  prop- 
erly sustained.  (Baker  v.  Bilckell,  102  Oal. 
620.) 

4.  If  there  is  no  cause  of  action  when  a 
suit  is  commenced  the  plaintiff  cannot  under 
supplemental  complaint  give  evidence  of  a 
cause  of  action  which  accrued  afterwazd; 
and,  as  a  general  rule,  tlie  rig>ht  to  file  a  sup- 
plemental complaint  can  be  exescised  only 
with  reference  to  matters  whidh  nwy  be- 
conslstent  with  and  in  aid  of  the  case  made 
by  the  original  complaint,  and  it  is  not  allow- 
able to  substitute  a  new  and  Independent 
camse  of  action  by  way  of  supplemental  com- 
plaint.   (Gordon  v.  San  Dle^o,  106  Oal.  264.) 

Supplemen<tal  comiplaint,  aJlowance  of  amed^ 
of  evidence  under,  iwhen  harmless.  See  Par- 
tition, 6.  - 

SUPPLEMENTARY    PROOBHfDINGS. 

1.  Under  the  provisions  of  the  Oode  of 
Civil  Procedure  relating  to  proceedings  sup- 
plementary to  the  execution^  the  court  has 
no  Jurisdiction  to  order  the  gramtee  of  the 
judgment  debtor,  who  claims  title  to  the 
property  conveyed,  to  surrender  it  or  to 
sulbjeot  it  to  the  satisfaction  of  the  ^nds- 
ment    (Lewis  v.  OhambeiilaJn,  106  Oal.  526.) 

2.  The  only  power  of  the  court  in  proceed- 
ings supplementary  to  execution,  in  respect 
to  an  action  by  the  Judgment  creditor,  te  to- 
make  an  order  authorizing  the  Judgment 
creditor  to  institute  an  action  in  the  proper 
court  to  recover  indebtedness  due  to  the 
Judgment  debtor,  and  to  r-^Wd  a  transfer 
pending  the  action;  and  such  an  order  Is  not 
an  adjudication  of  the  rights  of  the  parties. 
(High  V.  Bank  of  Commerce,  103  Cal.  525.) 
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3.  Upon  proceedings  suTyplemeotary  to  ex- 
ecution, wbere  it  appears  that  there  are 
Qfther  persons  claJming  Hens  upon  momey  in 
the  possession  of  a  garaishee,  the  court  oan- 
not  properly  order  that  the  gamilglhee  shall 
pay  money  in  its  possession  to  the  plaintiff, 
but  is  authorized  only  to  make  au  order  to 
the  effect  that  the  plaintiff  may  hiring  an 
action  against  'the  garplahee  as  provided  by 
secUon  720  ot  the  Oode  of  Oiyll  Fiooednre, 
to  which  action  other  persons  claiming  liens 
upon  the  mioney  by  prior  attaehnvents  might 
be  made  or  become  fiarties,  to  the  end  tbat 
aU  adverse  daims  might  be  adjudged  and 
coinclusiyely  settled  in  snch  action  so  that 
the  garndlahee  would  thereby  be  prottected  as 
against  them.  (Deering  t.  Bksbir&aotk'Kim'' 
ban  Oo.,  109  OaL  78.) 

4.  In  order  that  a  court  may  try  and  con- 
dosiyely  settle  all  adverse  dafems  of  prop- 
erty sought  to  be  applied  to  the  sattafaotlon 
of  a  Judgment,  all  new  adverse  claimants 
should  hav«  an  opfMftunlty  to  be  haEurd, 
oitherwise  they  will  not  be  booikd  by  any 
order  made;  nor  would  a  garnishee  be  pax>- 
tected  by  any  order  from  the  Just  daians  of 
persons  not  parties  to  proceedings  supple- 
mentary to  execution.  (Deering  v.  Riohard- 
son-KimbaU  Ck).,  109  Oal  78.) 

SUPPORT. 

Allowance  for  past  support  of  children. 
See  Parent  and  Obild,  I. 

Lateral,  easement  of.   iSee  ESasements,  I,  2. 

Allowance  for  support  of  infant.  See  In- 
fancy, 8. 

Husband  must  support  wife  and  chikhren. 
See  Husband  and  Wife,  8,  9. 

SUPPRESSION. 
Bvidence,  suppression  of.    See  SSviidence,  I. 

SUPREME    OOUET. 

Appeals.    See  Appeals. 
Jurisdii^on  of.    See  Appeals,  I. 
Dlsqualiflcatlon  of.    See  Judges. 
United  Slates,  decisions   of   control   state 
decisions.    See  Watercourses,  78. 

SURBTTSHIP. 

I.  Signing  by  Surety;  Justification  of. 

II.  Defalcations,  what  Constitutes,  Time  of 
and  what  Covered  by  Bond. 

III.  Exoneration  of  Surety. 

lY.  Liability  of  Sureties  and  Actions  against. 

y.  Effect  of  Judgment  agahiBt  Principal. 

See  Bail. 

Bonds.   See  Bonds 

Appeal  bonds,  sureties  on.  See  Appeals, 
VI. 

Indemnity.    See  Indemnity. 

Guaranty.    See  Guaranty. 

Additional  security.  'See  Execurtors  and 
Administrators,  II. 

Notes,  surety  aignlng.  See  Bills  and  Notes, 
II. 

Certificate  of  filing  of  bond,  conclusiTeness 
of.    See  Appeals,  VI,  4. 
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Right  of  action  for  contribution,  when 
barred.    See  Statute  of  Limitations,  7. 

Note  given  surety  for  release  of  Hen,  when 
void.   See  Contracts,  6,  7. 

Consideration  for  individual  note  of  sure- 
ty.   See  Bills  and  Notes,  6. 

I.  Signing  by  Surety;    Justification  of. 

Justification  of.    See  Appeals,  VI,  8. 

Signatuires  of  botlh  printctpal  and  surety. 
See  Executors  and  Admindstrators,  8,  9. 

Second  justifi^oation  of  sureties.  See  Ap- 
peals, 83,  84. 

Appeal  bond,  justification  of  sureties.  See 
Appeals,  81. 

1.  Where  the  payee  of  a  note  parts  with  his 
money  on  the  faith  of  a  ];>romise  by  the  bor- 
rower that  he  will  procure  the  signature  of 
a  surety  to  the  note,  the  surety  is  bounds 
although  he  does  not  sign  the  note  until  the 
money  Is  advanced.  (Pauly  v.  Murray,  HO- 
Cal.  13.) 

2.  The  county  clerk  and  a  Judge  of  the  su- 
perior court  are  v^ested  by  the  statut«^  with> 
equal  authority  as  to  the  Justl^ation  of 
sureties;  and  there  is  no  pnovialon  of  law 
for  a  review  by  the  trial  court  of  the  aetioa 
of  the  county  derk  in  passing  upon  the 
sufficiency  of  the  sureties.  (Boyer  v.  Superior 
Court,  110  Oal.  401.) 

II.  Defalcation,  what  Constitutes,  Time  of 
and  what  Covered  by  Bond. 

S.  A  failure  of  the  seoretairy  to  pay  ov«r 
money  to  the  treasurer  forthwith  may  be 
merely  a  breach  of  duty  not  auMnnvtiug  to  a 
default,  but  it  is  an  important  element  in 
determintaig  whether  there  has  been  a  de- 
fault that  there  has  been  a  long  delay 
unaccounted  for  in  the  payment  of  the 
money,  in  violation  of  Ms  prescribed  dvty. 
(Anaheim  Undon  Water  Co.  v.  Parker,  101 
Oal.  483.) 

4.  Where  a  bond  given  by  a  secretary  ot  a 
corporation  is  not  retrospective  In  1/ts  terms 
it  does  not  cover  past  delinquencies,  and  the 
sureties  are  not  Habde  for  money  converted 
by  the  seoretairy  prior  to  its  execution,  but 
the  corporation  Is  bound  to  show  a  con/venslon 
after  the  execution  of  the  bond.  In  ocder  to 
charge  the  sureties.  (Anaheim  Union  Water 
Company  v.  Parker.  101  Cal.  488.) 

5.  The  question  as  to  when  the  defecation 
occurred  is  one  of  fact,  to  be  determined  by 
the  Jury  upon  all  the  clrcnmstanoes  of  the 
case.  (Anaheim  Uniion  Water  Oo.  y.  Parker, 
101  Cal.  483.) 

6.  In  an  action  upon  such  bond  It  is  a 
question  of  fact  for  the  Jury  to  determine, 
under  all  the  circumstances  of  the  case, 
whether  the  secretary  was  a  ^faulter  at  the 
time  the  bond  was  executed;  and  an  instroc- 
tion  declaring  to  the  Jury  that  the  sureties 
were  liable  for  all  moneys  collected  by  him 
and  not  turned  over  to  the  copupany  at  the 
<Jate  of  the  bond,  and  assuming  that  he  wns 
riot  a  defaulter  in  any  sum  prior  to  the  time 
of  the  execution  of  the  bond,  usurps  the 
province  of  the  Jury.  (Anaheim  Union  Water 
Co.  V.  Parker,  101  Oal.  483.) 
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7.  The  liability  of  the  sureties  upon,  a 
sectynd  bond  given  by  a  secretary  who  Is 
continued  in  office  Is  not  affected  by  that 
fact,  and  the  sureties  upon  the  second  bond 
are  not  liable  for  money  conyerted  by  the 
officer  prior  to  its  execution.  (Anatheim 
Union  Water  Oo.  v.  Parker,  101  Gal,  483.) 

8.  The  company.  In  tihe  absence  of  ddreot 
instructions  from  the  secretary,  canmot  apply 
moneys  coUected  subisequently  to  the  execu- 
tion of  the  secoDd  bond  to  the  dlsehai^e 
of  a  liability  arising  under  the  first  bond,  so 
as  to  render  the  sureties  ux>on  the  second 
bond  liable  for  a  delinquency,  and  in  such 
case  the  law  will  not  apply  the  payments 
to  the  oldest  debt.  (Anialieim  Umion  Water 
Co.  V.  Parker,  101  C5al.  483.) 

9.  It  is  the  fact  of  fadhire  to  pay  over 
moneys  collected,  and  not  the  condition  of 
the  books,  which  fixes  the  liabiility  of  the 
secretary's  suireties,  and  where  there  is  noth- 
ing to  show  that  tihe  secretary  ever  drew 
omt  money  credited  in  bank  to  the  account  of 
the  coiporation,  on  account  of  a  check  re- 
chived  by  the  secretary,  the  fact  that  there 
Is  no  recocd  of  such  check  upon  the  books  is 
not  sufficient  to  char*g«  the  sureties  upon  the 
secretary's  bond.  (Anaheim  Union  WaAer 
Co.  V.  Parker,  101  Oad.  483.) 

10.  Wtheie  an  officer  has  used  moneys  com- 
ing into  his  hands  officially  dnrlng  a  subse- 
quent term  to  make  good  a  default  comonitted 
by  him  in  a  prior  tenn,  the  sureties  upon  his 
bond  for  the  subsequent  term  are  liable  for 
the  default  thereby  made  in  the  moneys  re- 
cedved  during  the  enibsequent  term.  (People 
V.  Hammond,  100  Oail.  884.) 

11.  It  is  the  duty  of  an  officer  receiving 
funds  during  a  second  term  to  make  a  legal 
application  of  them,  and  he  cannot  legally 
apply  them  to  the  payment  of  an  eaiilier 
defalcation;  and  thougih  his  sureties  upon 
his  bond  for  the  second  term  are  not  liaible 
for  a  defalcation  which  occurred  during  his 
first  term,  they  are  Uable  for  a  misfei^pplica- 
tion  of  flunds  received  during  his  second 
term  to  cover  such  prior  defalcatioai.  (People 
V.  Hammond,  109  Cal.  384.) 

III.  Exoneration  of  Surety. 

Discharge  of  guarantor  by  delay.  See 
(Snaranty,  1. 

Mortgage  to  secure  the  debt  of  another, 
discharge  by  change  of  contract.  See  Mort- 
gages, 80. 

12.  Where  a  surety  is  bound  by  one  bond 
for  the  performance  by  the  principal  of  two 
distinct  things,  and  the  contract  is  varied  as 
to  one  of  the  things  to  be  performed,  the 
surety  is  discharged  as  to  the  matter  con- 
cerning which  the  contract  has  been  changed, 
but  is  not  discharged  from  that  as  to  which 
it  has  not  been  changed.  (Parke  &  Lacy  Co. 
V.  White  R.  L.  Oo..  lio  Oal.  658.) 

13.  Though  the  officers  of  the  company 
may  have  had  reason  to  know  and  believe 
that  the  secretary  had  failed  in  his  duty  to 
imy  over  nionov  to  the  treasurer  of  the  com- 
pany, and  failtHl  to  <-(>uiimm legate  thut  fact 
to  the  sureties,  yet  unless  there  was  fraud-- 
an  actual  intent  to  conceal,  or  culpable  negU- 


gence— the  sureties  wouM  not  be  released 
from  their  liability.  (Anaheim  Union  Water 
Oo.  V.  Parker,  101  Oal.  483.) 

14.  Where  an  action  Is  broopht  by  the 
heirs  of  a  decedent's  estate  iipon  the  bond  of 
a  deceased  executor,  who  ddd  not  close  the 
administration  of  the  estate,  or  render  any 
account  thereof  to  the  proibate  coort,  and  the 
action  is  commenced  within  a  reaspooaible 
time  after  the  death  of  the  executor,  the 
heirs  cannot  be  charged  with  laches  by 
n^rely  passive  delay  and  forbearance  on 
their  part,  though  they  might  have  compelled 
the  executor  to  accounft  to  the  proibate  court 
long  before  he  died,  nor  could  such  merely 
passive  delay  and  forbeazance  on  tbeir  pan 
discharge  the  c^uretles  on  the  execntor's 
lK>nd,  nor  affect  their  oblisration  wbicSi  waa 
conditioned  that  their  principal  ahxraid  per- 
form all  the  duties  of  executor,  which  oiUA- 
gation  was  not  discharged  owing  to  failure 
on  their  part  to  procure  ttheir  release  from 
further  responsibility  as  provided  in  sec- 
tions 1403  and  1404  of  the  Oode  of  Otvll  Pro- 
cedure.   (Biggins  V.  Balsdh,  107  Gail.  210.) 

15.  The  fact  tha;t  the  executor  was  in- 
spolvent,  and  that  the  sureties  were  not  aware 
of  that  fact,  nor  of  his  indebtedness  to  the 
estate  at  the  time  when  they  became  sure- 
ties, cannot  avail  to  relieve  them  of  their 
responsibility;  nor  can  tihe  representatiouB 
of  the  executor  as  to  his  financial  position 
excuse  them  from  liability.  (Treweek  v. 
Howard,  105  Oal.  434.) 

16.  Where  the  property  turned  over  by  the 
princii>al  debtor  to  the  plaintifTs  trustee  was 
by  way  of  pledge  as  additional  security  for 
the  note  to  the  plaintiff,  and  there  is  no 
proof  that  there  was  any  novation  by  the 
substitution  of  a  new  debtor  with  intent 
to  release  the  surety,  or  that  the  holder  otf 
the  note  consented  or  agreed  to  look  whdUy 
to  the  sale  of  the  pledge  and  it  appears  tiiat 
the  surety  consented  to  delay  the  selling  oif 
the  pledge,  in  order  to  prevent  a  sacrifice, 
the  surety  is  not  released  by  the  detay. 
(Plmental  v.  Marques,  109  CaL  406.) 

17.  W<here  there  is  no  novation  of  the 
indebtedness,  a  mere  agreement  between  the 
principal  maker  of  the  note  and  the  trustee 
for  delay  in  the  sale  of  the  pledge,  and  tbe 
assent  of  plaiintiff  to  it,  withoirt  consent  of 
the  surety,  does  not  oipeflate  of  itseifcf  to  dis- 
charge the  surety  upon  the  note.  (Plmental 
V.  Marques,  109  Cal.  406.) 

lY.  Liability  of  Sureties  and  Actions  against. 

Bond  of  adminiertirator  or  executor,  liability 
of  surety  on.  See  Executors  and  Adminis- 
trators, II. 

Embezzlement  by  auditor  of  money  he  is 
not  authorized  to  receive.    See  Auditors,  4-6. 

Sureties  not  liable  for  defalcation,  when. 
See  Auditors,  4. 

Lrlability  on  bond  not  good  as  a  statutory 
liond.    See  Appeals,  85. 

18.  Whether  the  bond  given  by  sureties  for 
the  faithful  discharge  of  the  duties  of  an 
executor  is  to  be  regarded  as  a  conitiact  of 
suretyslilp  or  a  contract  of  guaa:anty,  the 
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sureties  are  not  entitleid,  under  the  Olvil 
Oode,  to  insteft  upon  a  demand  upon  the 
executor  and  notice  of  liis  refusal  to  dis- 
charge -his  obUgatloDS  as  execulxxr,  buit  are 
liable  for  his  default  Immediately  thereupon 
wfthout  demand  or  notice.  (Treweek  y. 
Howard,  105  Oal.  434.) 

19.  SuretieB  cannot  be  hedd  liable  for  inter- 
est in  excess  of  the  penalty  of  their  bond 
mrtil  a  demand  for  payment  has  been  made 
upon  them;  amd  where  the  complaint  in  an 
action  again&t  them  avers  the  miaklmg  of 
fluxah  demand  after  a  specified  date,  "and 
previous  to  the  tLUag  of  thfe  complaint,"  it 
cannot  be  assumed  that  the  demamd  was 
made  until  the  last  moment  before  filing  the 
complaint.  (Trumpler  v.  Ootton,  109  Cal. 
250.) 

20.  A  surefty  may  be  sued  sepiEurajtely,  and 
the  creditor  is  not  required  first  to  proceed 
agalnet  or  exhaust  his  remedies  against  the 
principal  debtor,  unless  some  special  cdrcum- 
fftamce  requires  a  departure  from  the  general 
rule  as  to  necessary  parties.  (London,  Paris, 
and  American  Bank  v.  Smi<th,  101  Oal.  415.) 

21.  In  an  action  against  the  sureitles  upon 
the  bond  of  an  executor,  who  has  failed  to  pay 
OTer  the  money  distributed  by  order  of  the 
court  to  the  legaitees  and  distribuitees  under 
the  win,  where  the  plaintiff  sets  out  fully  in 
the  first  count  of  the  complaint  all  the  fajcts 
rela/ting  to  the  adminletration,  and  the  de- 
cree of  distribution,  and  the  nonpayment  of 
the  amount  adjudged  to  be  paid  to  the 
plaintiff,  and  in  subsequent  counts  based  on 
the  asaignimentt:  to  the  plaintiff  of  the  de- 
mnainds  of  other  dde^trlbuteee,  Instead  of  sta%> 
ing  at  length  the  several  proceedflngs  had 
during  the  course  of  administration  up  to 
the  decree  of  distribution,  refers  to  certaio 
subdivlshHis  of  the  first  count,  and  states 
tbat  the  plainMff  repeats  and  alleges  all  of 
the  matters  and  things  set  forth  and  alleged 
In  snoih  subdivtsions,  and  prays  that  the  same 
be  taken  and  deemed  a  part  of  the  cause  of 
action  as  though  therein  set  out  at  length, 
snch  reference  is  suflScient,  and  it  is  unneceB- 
sary  to  repeat  at  length  such  facts  In  each  of 
the  succeeding  counts  of  the  complaint. 
(Treweek  v.  Howard,  105  Cal.  434.) 

22.  It  is  not  a  defense  .available  to  the 
sureties  'Upon  the  bond  of  an  executor  that 
the  executor  never  reoedved  in  fact  any 
moneys  belonging  to  the  estate  of  the  de- 
cedent, and  that  he,  as  agent  of  the  decedent, 
dliring  his  lifetime,  received,  appropriated, 
and  emfbezzled  the  moneys  which  he  re- 
turned in  the  inventory  as  being  in  his 
hands,  whereas  he  was  then  in  fact  in- 
solvent, and  not  able  to  pay  the  money,  of 
which  fact  the  sureties  were  ignorant  until 
after  the  decree  of  distribution,  and  that 
plaintiff  and  his  assignors  were  cognizant  of 
all  the  facts  at  a  date  subsequent  to  the 
decree  of  distribution.  (Treweek  v.  Howard, 
105  Ctal.  434.) 

23.  Where  the  complaint  states  the  amount 
of  money  held  by  the  secretary  at  the  date  of 
the  bond,  and  the  amount  collected  and  re- 
ceived by  him  prior  to  a  subsequent  date,  a 
portion  of  which  sum  he  failed  to  turn  over 


to  the  treasurer,  the  entries  in  the  books 
made  subsequent  to  that  date  are  admissible 
only  to  show  wfhat  had  been  collected  prior 
thereto,  but  are  not  admlssiible  to  show  what 
was  collected  subsequent  to  that  date.  (An- 
aheim Union  Water  CJo.  v.  Parker,  101  Oal 
483.) 

24.  Where  the  principals  have  paid  all  the 
damages  covered  by  a  bond  given  by  them 
in  condemnation  proceedings  no  damages 
can  be  recovered  from  the  sureties.  (Oobum 
V.  Townsend,  103  C!al.  233.) 

25.  Where  it  does  not  appear  that  a  claim 
for  counsel  fees  was  not  withdrawn,  or  not 
litigated  and  determined  in  a  suit  against  the 
priEwdpal,  such  daim  cannot  be  enforced 
against  the  sureties.  (Ooburn  v.  Townsend, 
103  C!a1.  233.) 

26.  The  liability  of  the  sureties  upon  an 
injunction  bond  Is  measured  by  tbe  terms  of 
their  contract;  and  where  the  damages  are 
U milted  by  the  tenns  of  the  bond  to  such  as 
the  plainMff  may  sustain  by  reason  of  the 
injunction,  whatever  expenses  he  is  subjected 
to  by  reason  of  the  suit,  or  for  counsel  fees 
in  defending  the  suit,  are  not  damages 
within* -the  terms  of  the  bond.  (Ouiltiss  v. 
Baichman,  110  Oal.  483.) 

V.  Effect  of  Judgment  against  Principal. 

Executors*  sureties,  decree  of  distribution 
Is  conclusive  upon.  See  Estates  of  Deceased 
Persons,  65. 

Action  against  sureties,  suflkciency  of  com- 
plaint. See  Executors  and  AdministratorB, 
\4. 

Motion  fbr  Judgment  against  sureties,  fiee 
Sheriffs,  5,  et  seq. 

27.  A  Judgment  obtained  against  the  ex- 
ecutrix of  the  deceased  executor  whose 
estate  was  insolvent  is  conclTialve  against 
the  .sureties  on  his  bond  in  an  action  againlst 
them  to  recover  from  the  sureties'  of  the  de- 
ceased executor  the  amount  found  due  by 
the  Judgment  to  the  estate  of  which  he  was 
the  executor.  (Biggins  v.  Raisch,  107  Oal. 
210.) 

SURFACE    WATER. 

See  Sewen,  12. 

Diabtlity  of  city  for  on  Improving  streets. 
See  Streets,  VI,  8. 

Easement  relating  to  flow  of.  See  Base- 
ments, 17,  18. 

Defective  duainage,  UablSity  for.  See  Neg- 
ligence, 4,  5. 

Knowledge  of  defect  In  drainage  pipes. 
See  Negligence,  37. 

Watercourse,  mere  surface  water  does  not 
constitute.   See  Watercourses,  2. 

SURPLUSAGE. 

Verdict,  surplusage  in.    See  Orimlnal  Law, 
117. 
Findings,  surplusage  in.    See  Findings,  27. 

SURPRISE. 
New  trlai  for.    See  New  Trial,  11,  3. 
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SUJtVEYOR    GENERAL. 

See  SuTYeys. 

Permissioii  to  buJikl  wlnarf,  time  for  com- 
mencement  of  work.    See  WhAires,  4,  5. 

ReTocation  of  Ii<;eiiBe  for  railroaid  over 
puiblic  land.    See  RaUroads,  1. 

SURVEYS. 

Boumftary,  «ixrvey  as  evidence  of.  Bee 
BouiularieB,  11. 

Mexican  ktods,  survey  of.  See  Mexican 
LandiB,  1. 

Errooeous  surrey  of  seot(on  line.  See 
BouQidaries,  10. 

Duties  of  sorveyors.  See  Swamp  and  Over- 
fiowod  Lauds,  III. 

1.  Where  a  suryey  of  a  county  boundary  is 
made  by  a  surveyor  authorized  by  the  sur- 
veyor general  to  mate  it,  aiui  is  offl<:laUy 
sanctioned  and  approved  by  the  surveyor 
general,  the  survey  becomes  his  act,  and  is 
made  by  the  surveyor  general  wltWn  the 
meaning  of  sections  483  and  3969  of  the 
Political  Code,  although  the  surveyor  mailing 
the  survey  is  not  a  deputy  surveyor  general; 
and  each  of  the  counities  ad;)oinlng  upon  the 
boundary  Is  liable  to  the  surveyor  appointed 
by  the  surveyor  general  f^r  its  profportlonate 
sliare  of  the  cost  of  surveylnig  and  definitely 
marking  out  the  boundary  line.  (Rice  v. 
Trinity  County,  110  Cal.  247.) 

2.  The  law,  in  casting  upon  the  surveyor 
general  the  duty  of  making  public  surveys, 
clothes  him  with  the  requisite  i>ower  to  en- 
able him  to  perform  that  duty,  and  it  is 
competent  for  him  to  employ  surveyors  and 
other  functionaries  usual  and  necessary  in 
mnning  the  lines  and  doln^  the  detail  wwk 
required,  and  <he  is  the  ageut  of  the  state  for 
the  making  of  such  surveys,  and  may  dele- 
gate the  mechanical  pai't  o<f  the  work  to 
others,  nor  is  it  necessary  that  the  field  work 
should  be  done  by  or  under  the  direct  super- 
vision of  a  deputy.  (Rice  v.  Trinity  County, 
110  CaL  247.) 

SURVIVAL     OF     ACTIONS. 

Suit   for  divorce   does   not   survive.    See 
Marriage  and  Divorce,  46. 

1.  The  right  of  action  of  an  iBsoHvent 
debtor  to  recover  moneys  paid  by  the  lur 
solvent  tiQ  stoclcbDOkeirs,  for  the  purchaae  and 
sale  of  stocks  on  margin,  in  viota^tlon  ot 
article  IV  of  section  26  of  the  constitution, 
would  survive  in  case  of  his  death,  and 
passes  as  part  of  the  ei^te  otf  the  insolvent 
to  his  assignee  in  insolvency.  (Rued  y. 
Cooper,  109  Oal.  682.) 

2.  Where  property  is  acquired  v^hicAi  bene- 
fits the  estate  of  a  testator,  an  action  for 
the  value  of  the  property  survives  ag'almErt 
the  executorH  of  a  deceased  defendant.  (Fox 
V.  Hale  &  Norcross  Silver  Mln.  <Co.,  106  Cal. 
478.) 

SURVIVING     PARTNERS. 

See  Partnership,  VI. 

SUSPENSION     OF  ALIENATION. 
See  Perpetuities. 


SWAMP  AND  OVBSRFLOWBD  LANDS. 

I.  What  are  and  Grant  of  to  State. 
II.  Sale  of  by  State. 

III.  Drainage  Acts,  Constitutionality  an^ 
Repeal  of;  Duties  of  Surveyor. 

IV.  Reclamation  Districts. 

1.  Nature  and  Organization  of. 

2.  Acquiring  Private  Levee;    Disqual- 

ification of  Trustees  Voting. 

3.  Assessments. 

Tide  lands,  rigiht  of  city  in.  See  WiOLrreB^ 
1,  2. 

Levees.    See  Watencoursee,  VI. 

Injury  from  levee,  suffloiency  of  comfHaint 
for.    See  Negligence,  12. 

Levee,  right  to  build  and  liability  ai  city 
for  injuries  from.  See  Municipal  Oorpont- 
tlons,  VII,  7. 

Sale  of  bonds  and  receApt  of  benefits,  ef- 
fect of  where  act  void.  See  Constitutional 
Law,  42. 

I.  What  are  and  Grant  of  to  State. 

1.  The  grant  of  swamp  and  overflowed 
lands  to  the  several  states  by  the  act  of  Con- 
gress of  Septennber  28,  1660,  was  a  grant  in 
presenti,  and  operated  ais  an  Imanedlata 
transfer  to  the  state  of  Oalif<Nni^a  of  all 
la3]ds  within  its  boundaries  whicb  at  that 
date  were  "swamp  ani&  overflowed"  within 
the  meaning  of  the  act.  (M<!iCabe  v.  Good- 
win, 106  Cal.  486.) 

2.  Under  the  act  of  Confess  of  July  23, 
1866,  the  representation  of  lands  as  swamp* 
and  overflowed  upon  an  approved  plat  of  a 
township  was  a  determination  by  tbe  United 
States  that  such  lands  were  of  that  charac- 
ter, and  that  the  title  thereto  vested  in  the 
sftate  at  the  passage  of  the  act  of  September 
28,  1850.    (McCabe  v.  Goodwin,  106  CaL  486.) 

II.  Sale  of  by  State. 

Summons  In  action  to  annul  certificate  ot 
purchase,  sufficiency  of.    See  Summons.  5. 

3.  The  power  of  the  state  of  Oaltfomda  to 
dispone  of  its  swamp  and  overflow^  lands 
ends  when  it  has  onoe  disposed  of  them  in 
pursuance  of  the  act  of  April  21,  1868,  and 
the  acts  amendatory  tbeneof.  (MoOabe  v. 
Goodwin,  106  Cal.  486.) 

4.  Under  these  acts,  a  certificate  of  pmr- 
cl^ase  for  swpnp  and  overflowed  lands. 
Issued  by  the  registrar  of  the  land-ofiBkce,  la 
prima  facie  evidence  of  title,  and  vests  in 
the  purchaser  the  entire  ownenshlp  of  tbe 
lands  described  therein,  and  thereafter  he 
can  make  the  same  disposition  of  such  lands 
as  could  any  other  owner  of  lands,  and  his 
deMy  to  apply  for  a  patent  from  tbe  gov- 
ernor does  not  affect  his  title.  (McCabe  v. 
Goodwin,  106  Oal.  486.) 

5.  Where  a  certificate  of  purchase  of  six^li 
lands  has  been  issued  to  a  properly  Qualkled 
purchaser,  he  may  assign  the  same  to  a  cor- 
poration, and  thereupon  it  or  its  assignee 
becomes  entitled  to  a  patent;  and,  wliere 
such  assignment  was  made  prior  to  the  tak- 
ing effect  of  the  constitution  of  1879.  the 
right  of  the  corporation  or  its  assignee  to  a 
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patent  is  not  affected  by  the  provisions  of  of  the  state  shall  be  divided  Into  thTee  de- 
section  3  of  article  XVII  of  that  cons^tntlon,  partments,  and  that  no  person  chaiiged  with 
fbrt>ldding  the  state  to  gntnt  the  lands  to  the  exercise  of  poiweis  properly  belonging  to 
any  but  ''actual  settlers."  (McOabe  v.  Good-  one  of  them  shall  exercise  any  functians 
win,  106  Oal.  486.)  appertaining  to  either  of  the  others;   but 

6.  Where  tihe  holder  of  the  certificate  of  ^^«*^  article  relates  onily  to  the  state  gov- 
purc»ha8e,  after  the  date  of  the  void  Judg-  ernment,  and  has  no  application  to  the  locqil 
mentfullypaldtothe  state  both  principal  and  goveraments  provided  for  by  article  XI  of 
interest  of  the  purchase  price  of  the  land,  he  *^®  constitution.  (HoUey  v.  Couolty  of  Or- 
became  the  equitable  owner  of  the  land,  *^^»  ^^  ^^-  ^20.) 

and  had  a  vested  rigbt  to  a  patent  from  the  H*  The  drainage  act  does  not  provide  that 
state,  which  is  equivalent  to  a  patent  so  flar  any  duties  other  than  ministerial  are  to  be 
as  the  state  is  concerned,  the  state  being  de^rolved  ux)on  the  county  surveyor,  whose 
merely  a  naked  trustee  of  the  legal  title,  survey  Is  but  preaimlnaxy,  and  is  not  a  Ju- 
whlch  it  was  bound  to  convey  to  the  dloial  act,  but  he  is  required  simply  to  fur- 
equitable  owner  on  demand,  and  It  had  no  nish  evidence  to  be  submitted  to  the  board, 
power  to  sen  the  land  to  another.  (Pioneer  npon  which  their  Judgment  and  dlscreition 
Land  Co.  v.  Maddux,  100  Cal.  633.)  after  a  fuU  hearing  Is  to  be  exercised.    (Hol- 

7.  The    equitable    owner  of  swamp  land  ^^^  ^-  Ck>unity  of  Orange,  106  Oal.  420.) 

who  has  paid  the  state  fully  therefor  has  a  12.  The  drainage  act  of  1881  is  not  re- 

sufflcient  title  to  support  an  action  to  quiet  Pealed  by  the  County  Gkyvemment  Atd:  of 

true  against  a  subsequent  patentee  from  the  March  14,  1883.     (Holley  v.  County  of  Or- 

state.   (Pioneer  Land  Co.  v.  Maddux.  109  Cal.  ange,  106  Oal.  420.) 
633.) 

8.  In  an  action  by  the  state  to  foreclose  a  ^^-  Reclamation  Districts, 
certificate    of    Purctose    of    swanap    land,  i.  Nature  and  Organteation  of. 
where  the  name  of  the  holder  of  the  certifl-  -«*                ^.                ,    ^       ^       ^ 
cate  ifi  aiUeged  to  be  unknown,  and  he  is  ^^'  ^  «>rporation  organized  under  the  pro- 
sued  under  a  fictitious  name,  the  provision  ^l^^on?  of  the  Political  Ck)de,  for  the  purpose 
of  the  statute  for  service  of  summons  by  ?^  reclaiming  SAvamp  and  overflowed  lands, 
posting  must  be  substanWally  complied  wfth;  \^  quasi  public,  and  the  legality  and  regu- 
and  where  the  return  of  the  sherlfl!  indorsed  ^^^^  «^  J^^  proceedings  leading  up  to    ts 
on  the  summons  falte  to  show  ttiait  any  copy  ^^^  creation  cannot  be  attacked  collaterally 
of  the  summouB  was  posted  at  the  door  of  '^  an  action  *«  enforce  an  asse^ent  levied 
tihe  courtiiou»e,  or  that  any  copies  thereof  ^^  }^^  Z^^^^  ttwdistiri<^t.    (Reclamation 
were  posted  within    the  township  for  the  I^is^^ict  v.  Turner,  104  Cal.  334.) 

period  required  by  the  statute,  the  defects  l^-  -^^  order  of  the  board  of  supervisors 
in  the  return  cannot  be  sux>plled  by  piesnmp^  made  upon  a  proper  petition,  after  due  no- 
tion, and  the  jecord  fails  to  show  JurlSdiiction  *^^e  and  appearance  and  answer  or  remon- 
of  the  person  of  the  holder  of  the  certificate  ^traiw^e  by  the  owner  of  land  claimed  by 
of  purchase,  and  a  j-udgment  by  defatilt  ^^  ^^  ^^^^  ^^  ^^^d  of  reclamation,  by 
foreclosing  the  certificate  upon  swfh  return  which  a  reclamation  district  was  orgauizod 
of  service  of  the  summons  Is  void  for  want  «>  as  to  Include  Ms  land.  Is  conclnslve  evl- 
of  jurisdiction.  (Pioneer  Land  Co.  v.  Mad-  <l«^ee  against  him  that  the  district  was  law- 
dux    109  Cal    633 )  fully  organized,  and  thtaJt  his  land  included 

9.  In  an  action  to  determine  Uie  right  to  ^J^"^^  I^l'iL  t  ^^^I'iS'^i^^ir^iw  ^^  ^^ 
pu«.ha^.  the  plaintiff,  who  has  by  aSiend^  fs"  refju^c^ta  b^^^^  mr^^'^*"  m 
ment  joined  as  a  party  defendant  a  pur-  LI  f?J"^^'^-^!5^  ^^  parties,  and,  in 
chaser  pendente  UteVcannot,  on  an  ap^l  r„f^rJM!S^'^J'^°Jf!i^5r^^  ''^w 
from  a  judgment  In  favor  of  such  purclS^,  ^' ^Z.^j}^'^'^  ^  ""^^i!!^,!^  prove  that 
object  for  tiie  first  time  to  the  power  of  th4  J^    ^^^"^    ^S«  not    hiiwfurlly  organized. 

trlkl  court  to  determine  the  ri^itB  of  such  <?;fT^^  .^Ph^n,,S.*''?L  p«?*^q^^        ^^^^'^""^ 

purchaser.    (McCabe  v.   Goodiwin,  106    Cal.  ^^-  ^^  ^'  Phillips,  108  Cal.  306.) 

^^•^  2.  Acquiring  Private  Levee;  DisQualificatlon 

III.  Drainage  Acts,  Constitutionaillty  and  Re-  ^  Trustees  Voting. 

peal  of;  Duties  of  Surveyor.  15.  Under  section    3454  of    the  PoMticai 

Act  providing  for    levee  district  violates  Code,  existing  private  leveesf,  which  are  nec- 

vested     rights,     when.    See     Constitutional  essary  for  the  reclamation  of  the  land  vritihln 

Law,  10.  the  reclamation  dlfi^trict,  may  be  acquired  by 

Ivevee    district    formed    under  void   act,  the  trustees  of  the  district  by  either  pur- 

rig'hts  of.    See  Constitutional  Law,  IV.  chase  or  condemnation.    (Reclamation  Dls- 

10.  The  act  of  March  3,  1881,  to  provide  a  trict  v.  Turner,  104  Cal.  334.) 

system  of  drainage  for  agricultural,  swamp,  16.  A  ti-ustee  of  the  reclamation  district 
and  overflowed  lands,  which  confers  upon  Is  disqualified  from  acting  with  respect  to 
the  county  surveyor  fce  authority  to  make  a  the  acquisition  by  the  district  of  a  levee 
survey  of  the  line  of  a  proposed  drainage  oAvned  by  himself,  and  if  a  majority  of  the 
ditch,  and  to  report  the  land  or  interest  to  trustees  are  severally  the  owners  of  dlff event 
be  affected  thereby,  is  not  in  conflict  with  levees  embraced  within  the  reclamation 
8e(:tion  1  of  article  III  of  the  constitution  scheme  they  are  each  disqualified  from  act- 
providing  that  the  powers  of  the  government  lug  with  respect  to  the  acquisition  of  either 
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af  siieh  levees,  and  if  they  db  so,  an  aseesB- 
m^nt  levied  tjherefor  Is  void.  (Reclainaitlan 
District  v.  Turner,  104  Oal.  334.) 

<• 
3.  Assessments. 

Assessmenl:  in  name  of  wife  is  void,  w^beo. 
See  Husbajid  and  Wife,  35. 

•Sale  of  wife's  property  under,  effect  on  title 
of  husband.   tSee  Husband  and  Wife,  35. 

Assessment,  defense  to  acftlon  on,  whether 
an  attack  upon  a  final  dcitermlnlation.  See 
Judgments,  48. 

Assessment  by  disqualified  trustees  is  void. 
See  ante,  16. 

17.  Tbe  fact  that  in  the  description  of  land 
in  the  assessment-list  the  abbreviations  used 
are  not  those  ordinarily  used  does  not  vitiate 
the  description,  if  they  are  uniformly  need 
in  the  same  manner  in  the  list,  and  must 
have  been  understood  by  all  taxpayers  who 
examined  them.  (Lower  Kings  River  Rec. 
Dist.   No.  531   V.  Phillips,  108  Cal.  306.) 

18.  The  secretary  of  the  board  of  tru)e^teeB 
of  the  reclamation  district  is  not  dlsquadifled 
for  the  office  or  position  of  commdasioner  to 
view  and  assess  the  iland,  by  reason  of  inter- 
est in  the  matter  of  the  assessments,  mereAy 
because  he  received  a  salary  as  secre/tary  of 
the  board,  aiud  received  his  appointment  from 
the  trustees  of  the  distri'ot  who  owned  a 
majority  of  the  land  in  the  district,  wtheire 
he  himself  owns  no  land  in  the  district  and 
has  no  pecuniary  interest  that  couM  be  af- 
fected by  the  assessments.  (Lower  Kincrs 
River  Rec.  Dist.  No.  531  v.  Phillips,  108  Oal. 
306.) 

19.  Where  a  swamp-land  assessment 
named  a  peroon  as  the  owner,  no  liability  is 
created  against  anybody  else,  and  none 
against  the  person  named,  nnlesB  such  per- 
son is  the  owner  of  the  property.  (Gwynn  v. 
Dierssen,  101  Gal.  563.) 

20.  A  swaimp-land  assessment  to  a  party 
named  amd  to  umknown  owners  is  void. 
(Gwynn  v.  Dierssen,  101  C3al.  563.) 

21.  The  assessment-roll  of  the  reclamation 
district  in  due  form  is  not  conclusive  evi- 
dence that  the  assessment  was  made  in  pro- 
portion to  benefits;  but  the  defendant  against 
Whom  the  assessment  is  sought  to  be  en- 
forced may,  under  a  denial  that  the  assess- 
ment was  proporti<fhate  to  the  benefits 
which  result  to  each  tract  from  the  reclama- 
tion works,  offer  evidence  tendici^  to  prove 
thiat  bis  land  ^^'as  not  benefited  by  the  rec- 
lamiation  worlds,  and  was  arbitrarily  and 
excessively  assessed  without  regard  to  pro- 
portionate benefits.  (Lower  Kings  Rdver 
Reclamation  Dist.  No.  531  v.  Phillips,  108 
Oal.  306.) 

22.  An  attack  may  be  made  uipon  the  deter- 
mination of  the  assessment  commissioners 
by  way  of  defense  to  an  action  upon  tne 
assessment  where  there  has  been  no  prior 
hearing  or  opi>ortunity  to  be  heard  before 
the  commiissioneTs;  and  to  deprive  the  de- 
fendant of  a  hearing  in  defense  to  such  ac- 
tion would  be  to  depriive  him  of  his  property 
Without  due  process  of  law;  and  any  mate^ 
rial  overratimg  of  benefits  and  conse<]tueDit 
assessments  injurious  to  the  taxpayer  which 


are  not  within  the  maxim  de  mirHTnig  may 
be  pleaded  and  proved  as  a  defense,  whether 
sruch  overrating  be  the  result  of  fraud  or  neg- 
ligence of  the  commissioners.  (Lower  Eingv 
River  Rec.  Dist.  No.  531  v.  Phillips,  108  Cat 
306.) 

Organization  of  district  cannot  be  attacked 
in  action  on.    See  ante,  IV,  1. 

SWINDLING. 
See  Crimihial  Law,  242. 

TAILINOe. 

Custom  that  tailings  become  property  of  mill 
when  oDJly  prevails.    See  Usages,  2. 

TAXATION. 

I.  Distinction  between  Tax  and  Assess- 
ment. 
II.  Power  of;  Oonstmction  of   Statotes; 
Rule   that   Proceedings  are  in  In- 
vitum. 
III.  Submission  of  Tax  to  People;  Rate  of. 

lY.  Assessments. 

1.  Assessment-list;         De9cri|)tioci  of 

Property. 

2.  What  Subject    to;    Ownensrhdp  mA 

£>xemptions. 

3.  Railroads    and    Franchises,  Assess- 

ment of. 

y.  Boards  of  Equalization;  Raising  As- 
sessment. 

VI.  Delinquent  Taxes. 

1.  Actions  for. 

2.  Power  to  Employ  Special   Counsel 

to  Collect. 

3.  Interest  and  Ckmosel  Fees. 

4.  Saiie  and  Redem<p'tion. 

VII.  Tax  Deeds. 
VIII.  PoU  Taxes. 

IX.  Assessors. 

Licenses.    See  Licenses. 

School  taxes.    See  Schools,  VI. 

Provisions  in  mortgage  relating  to  taxw. 
See  Mortgages,  V. 

Distillery  tax,  liability  of  stockholderB  for 
and  contribution.    See  Corporations,  59. 

Payment  of  taxes.  See  Adverse  Posses- 
sion, 9,  et  seq. 

Payment  of  taxes  not  necessary  to  main- 
tain ejectment.    See  Ejectment,  4. 

Notice  in  cases  of.  See  Ooustitutional  Laiw, 
<7,  et  seq. 

I.  Distinction  between  Tax  an(d  AsBessmeot 

Assessment  by  irrigation  district  is  not  a 
tax.    See  Irrigation  Districts,  23. 

1.  An  assessment,  as  die^ngiuished  from  ft 
tax,  is  a  special  land  local  charge  or  imposi- 
tion upon  property  In  the  immediate  vldalty 
of  municipail  improvements,  poredloated  upon 
the  theory  of  benefits  from  such  Inwprore- 
ments,  and  levied  as  a  charge  upon  luid  or 
property  specially  benefited  thereby,  wWIe 
a  charge  imposed  by  law  upon  the  assessed 
value  of  all  property,  real  and  personal, 
in  a  district,  ts  a  tax,  and  not  an  assen- 
menn:,   although    the  purpose    be    to  mftfce 
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a  local  imprav^emeot.    (Holley  y.  Oonnfty  of  tlon  of  the  tax  has  been  paid  do  no  injury^ 

Omnge,  106  O&l.  420.)  (Santa  Barbara  v.  Eldred,  108  Oal.  294.) 

9.  Where  the  assessment-list  for  taxes  of 
II.  Power  of;  Construction  of  Statutes;  Rule  the  city  of  Santa  Barbara  is  headed  in  the 
thai:  Proiceedin^s  are  In  Inyittum.  tirst    column    over    taxpayers'  names  "De- 
Act   providing  for   coUecUou  of   taxes  in  scription  of  Property  according  to  Map-book 
Kings    county,   validity  of.    See    CJan^Ini-  o^  the  City  of  Santa  Barbara,"  under  whicb 
ti<anal  Law,  16.  *^re  the  words  "City  I^t,"  and  the  succeed* 
Power    to  tei  is    purely  leglsliatlve.    See  ^^S  columns  are  headed  "Lot"  and  "Bloclt/' 
Schools,  5.  under  which  are  given  respectively  the  num- 
Leglalative  power  of  in  regard  to  levying  ^r    of    the    lot    and  the    number    of    the 
tax.    See  Schools,  21.  block,   the  assessment  list   is   sufficient  to 
Revenue  laws,  jndicdaJ  notbce  of.    See  Ju-  show  that  the  lot  assessed  is  situated  within 
dicial  Notice,  11.  the  city.    (Santa  Barbara  v.  Eldred,  108  Cal. 

2.  The  right  to  take  the  property  of  the  ^^-^ 

indivldoal  for  pu'blic  purposes,  by  way  of  l^-  Where  the  whole  of  a  ranch  Is  assessed, 

taxation,  must  find  an  express  statutory  war-  the  quantity  of  land  expressed  in  acres  is 

rant,  and  all  law«  having  this  object  are  to  mere  description,  and  does  not  control  the 

be  construed  strictly  in  favor  of  the  Imidlvrd-  more  certain  description  by  boundaries,  but 

ual  and  against  the  stabe.    (Merced  Oownty  must  yield  to  boundaries  where  they  do  not 

V.  Helm,  102  Cal.  159.)  agree.    (Baldwin  v.  Temple,  101  Cal.  896.) 

3.  In  a  proceeding  in  invitum  to  enforce  a 

tax,  whether  by  seizure  or  by  suit,  no  pre-  2.  What  Subject  to;  Ownership  and  Bxemp- 

siimption  is  to  be  indulged  in  favor  of  tlh=e  tions. 

light  to  take  the  property,  or  of  any  Inten-  ^   r^he   assessment   puts  the   burden    of 

tlon  that  is  not  distinctly  expressed  in  the  ^^^^^  ^g  ^o  ownership  upon  the  defendant 

statute  by  virtue  of  which  it  is  sought  to  be  (ganta  Barbara  v.  Eldred,  108  Cal.  294.) 


taken.    (Merced  County  v.  Helm,  102  Oal. 
159.) 


12.  A  tax  can  never  be  extended  by  con- 
struction to  things  not  named  or  described 


4.  The  provlsione  orf  statutes  upon  the  OTJb-  ,n  ^he  statute  as  the  subject  of  taxation. 
Ject  of  itaxatUm  for  the  aasewment  o<f  prop-  (Merced  County  v.  Helm,  102  Cal.  169.) 

fl^UI^  i^i^Z^TJS  ^t  TJ^^^v^^''  13.  A  seat  in  the  San  Francisco  Stock  and 

!f  "^m  Xf^^^                ^^^  Exchange    Board  is  not   taxable   property, 

sen,  ii/i  "oai.  ow,)  ^^^^^  Francisco  v.  Anderson,  103  Oal.  09.) 

III.  SubmissVon  of  Tax  to  People;  Rate  of.  1\  ^^  attempt  tcJ  tax  such  seat.  In  addition 

^   ^^           .     ,    x^    ^^,_^      X,-      U.J.  J  I  to  the  taxes  levied  upon  all  the  property  of 

5.  The  proviso  in  the  thirteenth  subdivision  tlie  stock  board  and  corporation,  is  void  as 
of  section  25  of  the  County  Government  Act,  an  attempt  at  double  taxation.  (San  Fran- 
that  no  tax  shall  be  levied  upon  any  district  cisco  v.  Anderson,  103  Cal.  69.) 

unless  the  Proposition  *<>  j.^^y  t^^Jf^f  ^^  15.  Where  a  loan  and  trust  company  incor- 
been  submitted  to  the  quallfled  electors,  ap-  ^^^^^  ^^  ^^  ^  ^^^^^  business,  a  if e  de- 
plies  only  to  such  taxes  as  are  -levied  upon  ^^^j^  business,  and  a  general  banking  busl- 
property  on  the  ad  valorem  principle,  as  '^  ^^^  ^  ^^^i  department  in  which 
prescribed  by  the  constitution,  and  has  no  ^^^^  ^^^^  deposits  are  received  upon  a 
application  to  assessments  for  local  Purposes  gpedfied  rate  of  interest,  the  corporation,  as 
where  the  charge  is  upon  the  property  ben-  respects  its  term  savings  deposits,  is  de  facto 
emed  and  is-fixed  n  proportion  to  the  bene-  ^  savings  and  loan  corporation,  whether  so 
?iS  ^T^ln^  ^  ^  ^^  ^'  ^^^^  Orange,  ^^  j^^^  ^^  ^ot,  and  is  properly  assessed  for 
106  Cal.  4^0.)  taxation  upon  the  amount  of  credits,  claims, 

6.  Under  the  present  statutory  law,  the  debts,  and  demands  due,  owing,  or  accruing 
board  of  supervisors  of  the  city  and  county  f^^  q^  q^  account  of  such  term  deposits, 
of  San  Francisco  have  the  power  to  fix  the  (,city  of  Los  Angeles  v.  State  Loan  and  Trust 
rate  of  taxation,  and  the  mayor  has  no  veto  co.,  100  Cal.  396.) 

of  their  action  in  that  matter.    (Trnman  v.  ^q   rp^ere  are  two  plans  or  systems  upon 

Board  of  Supervisors,  110  Cal.  128.)  which  savings  banks  may  be  organized  and 

conducted,  in  one  of  which  the  depositors 
IV.  Assessment.  ^^e  the  members  and  the  bank  is  merely 
1.  Assessment  List;  Description  of  Property,  their  agent,  and  the  members  have  an  inter- 
Statements  from  assessor's  office,  admissi-  ««*  ^^  ^^^  deposits  and  profits;  while  in  the 
himv  of     See  Evidence    12  ^^^^^  P^^  ^^  system  the  depositors  are  mere 
A^essin^rt    e^de^^ows  DrorDerty  as-  creditors  and  have  no  Interest  in  the  profits, 
sessea.  When.    »ee  Aoveiree  i-asseflaion,  la.  ^ith  the  provisions  of  the  Civil  Code  respect- 
i.  It  is  not  essential  to  the  assessment  that  i^g  savings  and  loan  corporations;  and  the 
the  list  should  state  that  the  taxpayer  owned  language  of  section  3617  of  the  Political  Code 
the  property  assessed  on  the  first  Monday  of  j^  respect  to  taxation  is  broad  enough  to  In- 
March,  nor  that  the  city  had  a  map-book,  ^lude  both  classes  of  savings  and  loan  cor- 
(Santa  Barbara  v.  Eldred,  108  Cal.  294.)  porations  for  purposes  of  taxation.    CCity  of 
8.  Entries  by  the  tax-collector  upon  the  Los  Angeles  v.  iState  Loan  and  Trust  Co., 
assessment-list  intended  to  show  that  a  por-  109  Cal.  896.) 


440 


TAXATION,  IV,  2.  8,  T. 


IT.  The  requirements  of  the  statute  imposed 
upon  savings  and  loan  corporations  are  for 
the  protection  of  the  depositor,  and  if  a  loan 
and  trust  company  which  assumes  to  be  a 
savings  banlt  In  obtaining  deposits  has  not 
complied  with  the  statute  in  loaning  or  InTest- 
ing  the  funds  as  required  of  savings  and 
loan  corporations,  it  is  estopped  to  deny  that 
it  is  a  sayings  and  loan  corporation,  for  the 
purpose  of  taxation  upon  the  deposits  so  re- 
ceived, whether  that  question  arises  between 
the  bank  and  the  state  or  between  the  bank 
and  the  depositor.  (City  of  Los  Angeles  v. 
State  Loan  and  Trust  Co.,  109  Cal.  396.) 

18.  The  exemption  of  municipal  property 
from  taxation  relates  to  general  county  and 
state  taxes,  and  has  no  reference  to  assess- 
ments for  improvements  made  under  special 
laws  of  a  local  character.  (City  of  San  Diego 
V.  Linda  Vista  Irr.  Dist.,  108  Cal.  189.) 

19.  There  can  be  no  implied  exemption  of 
municipal  property  from  taxation  or  assess* 
ment  whfch  is  not  held  or  used  for  municipal 
purposes,  or  devoted  to  a  specific  public  use. 
(€lty  of  San  Diego  v.  Linda  Vista  Irr.  Dist., 
108  Cal.  189.) 

Railroads  and  franchises,  assessment  of. 
See  post,  IV,  3. 

8.  Railroads  and  Franchises,  Assessment  of. 

Act  of  1883  relating  to  taxation  of  rail- 
roads, construction  of.    See  post,  34. 

Actions  for  delinquent  tax  on  railroad, 
wiio  to  bring.    See  post,  VI,  1. 

Finding  that  franchise,  not  assessed.  See 
post,  40. 

Conversations  of  board  of  equalization 
not  admissible  to  show  meaning  of  fran- 
chise.   See  post.  32. 

20.  Sections  3608  to  3670  of  the  Political 
Code,  which  provide  for  the  assessment  and 
collection  of  taxes  upon  a  certain  class  of 
railroads  are  not  unconstitutional  as  con- 
travening? the  provisions  of  subdivision  10  of 
section  25  of  article  IV  of  the  constitution, 
prohibiting  the  passage  of  a  special  law  for 
the  collecting  of  taxes.  (People  v.  Central 
Pacific  Railroad  Company,  105  Cal.  576.) 

21.  For  the  purpose  of  collecting  delin- 
quent taxes  railroads  operated  in  more  than 
one  county  constitute  a  class  distinct  from 
all  other  railroads,  as  well  as  from  all  tax- 
payers, and  the  classification  thereof  for  the 
I)urpose  of  assessment  and  collection  of  taxes 
is  constitutional  and  valid.  (People  v.  C.  P. 
R.  R.  Co.,  105  Cal.  576.) 

22.  A  railroad  company  organized  under 
the  laws  of  the  state  of  California  to  con- 
struct and  operate  its  railrofid  within  the 
state,  which  has  subsequently  received  from 
the  United  States  a  franchise  to  construct 
and  operate  a  railroad  from  the  Pacific  ocean 
eastward,  may  be  assessed  upon  its  railroad 
franchise  derived  from  the  state,  which  Is 
not  merged  in  or  destroyed  by  the  franchise 
received  from  the  federal  government.  (Peo- 
ple V.  C.  P.  R.  R.  Co.,  106  Cal.  676.) 

~23.  The  assessment  of  a  railroad  franchise 
within  the  state  properly  susceptible  of  valu- 
ation by  the  state  board  of  equalization  must 


be  presumed,  in  the  absence  of  any  other 
evidence  than  the  assessment  itself,  to  have 
been  assessed  upon  property  within  the  Jur- 
isdiction ot  the  board,  rather  than  upon 
property  which  it  had  no  power  to  include 
in  the  assessment.  (People  v.  C.  P.  R.  R, 
Co.,  105  Cal.  576.) 

24.  Where  the  railroad  company  furnished 
to  the  state  board  of  equalization  a  state- 
ment signed  >by  its  secretary,  in  which  tt 
stated  the  value  of  its  franchise  and  road- 
way within  the  state,  it  must  be  heid  that 
the  franchise  included  in  the  statement  was 
the  one  capable  of  assessment,  and  the  rail- 
road company  ought  not  to  be  permitted  to 
say  that  a  federal  franchise  was  Intended  by 
it,  or  was  included  in  the  assessment,  but  the 
statement  is  admissible  in  evidence  to  show 
that  the  assessment  was  made  in  accordance 
with  the  statement  furnished  by  the  railroad 
company  at  the  request  of  the  state  board. 
(People  V.  C.  P.  R.  R.  Co.,  105  Cal.  576.) 

25.  An  assessment  of  land  claimed  and  oc- 
cupied by  a  railroad  company  as  a  right  of 
way,  together  with  the  track  and  all  sub- 
structures and  superstructures  which  sup- 
port the  same,  without  any  separate  assess- 
ment of  land  and  improvements,  as  required 
by  section  2  of  article  XILI  of  the  constitu- 
tion, is  void.  (California  etc.  R.  R.  Co.  v. 
Mecartney,  lOi  Cal.  616.) 

26.  The  constitution  provides  a  mode  in 
which  the  state  board  of  equalization  shall 
fix  its  valuation  of  railroads,  and  must  be 
construed,  in  so  far  as  it  differs  from  the 
general  rule,  in  allowing  the  roadway,  road- 
bed, and  rolling-stock  to  be  valued  together, 
as  an  unauthorized  exception.  (California  etc. 
R.  R.  Co.  V.  Mecartney,  104  Cal.  616.) 

V.  Boards  of  E>qualization;  Raising  Assess- 
ments. 

Assessment  of  railroads  and  franchises  by 
board  of  equalization.    iSee  ante,  IV,  3. 

27.  In  a  proceeding  by  a  corporation  to 
annul  an  order  of  the  board  of  equalization 
increasing  an  assessment  on  4t8  corporate 
property,  recitals  in  the  minutes  of  the  board 
showing  that  the  citation  on  which  the  or- 
der was  based  was  directed  to  an  individ- 
ual described  therein  as  the  owner  of  the 
property  is  not  presumptive  evidence  that 
such  property  was  originally  assessed  to 
such  individual  as  owner.  (Allison  Ranch 
Min.  Co.  V.  County  of  Nevada,  104  CaL  161.) 

28.  Such  recitals  are  not  inconsistent  with 
the  fact  that  the  individual  named  was  the 
president,  secretary,  or  managii^  agent  of 
the  corporation,  and,  if  he  was,  the  notice 
served  upon  him  of  the  intention  of  the 
board  to  increase  the  assessment  was  notice 
to  the  corporation.  (Allison  Ranch  Min.  Co. 
V.  County  of  Nevada,  104  Cal.  16(1.) 

29.  In  the  proceeding  to  annul  the  order 
increasing  the  assessment  evidence  is  admis- 
sible aliunde  the  minutes  to  show  that  the 
individual  named  in  the  notice  was  the  pres- 
ident, secretary,  or  managing  agent  of  the 
corporation,  and  that  the  property  was  as- 
sessed to  it;  and,  on  an  appeal  from  a  Jodff- 
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ment  refusing  to  annul  the  order  it  will  be  and  must   ^be  held   to  1>e  ezcluslre  of    all 

presumed,  in  the  absence  of  evidence  to  the  others.    (County  of  San  Diego  v.  S.  P.  R.  R. 

contrary,  that  such  proof  was  made.    (AUi-  Co.,  106  Oal.  46.) 

■son  Ranch  Min.  Co.  v.  County  of  Nevada,  104  35.  Where  a  city  ordinance  which  provides 

^^-  1®!*)  for  the  levy  and  collection  of  taxes  author- 

30.  Boards  of  equalization  should  not  be  Izes  the  common  council  of  the  city  to  pass 
held  to  very  strict  rules  in  the  matter  of  keep-  a  resolution  to  the  effect  that  where  real  es- 
ing  the  minutes  of  their  proceedings,  and  if,  tate  has  been  offered  for  sale  upon  which  the 
under  a  rule  or  order  of  such  board,  a  party  taxes  amounted  to  less  than  three  hundred 
has  notice  of  its  intended  action  in  regard  dollars,  and  there  is  no  purchaser  in  good 
to  the  assessment  of  his  property  in  time  to  faith,  the  tax-collector  shall  proceed  to  col- 
have  a  full  and  fair  hearing  during  the  lect  the  same  by  civil  action  in  the  name  of 
sessions  of  the  board,  such  notice  will  be  the  city,  such  resolution  authorizes  the  bring- 
held  sufficient,  unless  it  appears  afflrma-  ing  of  an  action  by  the  tax-collector,  for  the 
tively  that  a  full  and  fair  hearing  was  denied  collection  of  taxes  on  real  estate,  if  the  com- 
him  by  the  action  of  the  board.  (Allison  plaint  recites  a  case  falling  within  the  reso- 
Ranch  Min.  Co.  v.  County  of  Nevada,  104  lution.  (Santa  Barbara  t.  Bldred,  106  Cal. 
Cal.  161.)  294.) 

31.  Under  section  3673  of  the  Political  36.  In  matters  of  taxation  and  assessment. 
Code  a  county  board  of  equalization  han  the  state  is  not  bound  to  accord  personal 
Jurisdiction  to  raise  any  individual  assess-  service  of  process  upon  the  citizen.  (Wulzen 
ment,  without  having  before  it  any  com-  v.  Board  of  Supervisors,  101  Cal.  15.) 
plaint  or  affidavit  that  such  assessment  is  37.  a  city  ordinance  which  provides  for  the 
too  low,  and  asking  that  it  be  increased,  levy  and  collection  of  city  taxes  should  be 
(Allison  Ranch  Min.  Co.  v.  County  of  Ne-  fully  set  out  in  a  complaint  for  city  taxes, 
vada,  104  Cal.  161.)  at  least  in  effect;  but  where  the  allegations 

32.  Conversations  between  the  members  respecting  the  ordinance  are  uncertain  or 
of  the  state  board  of  equalization  during  the  defective,  without  a  total  absence  of  a  ma- 
session  in  which  the  assessment  was  made  terial  fact,  they  are  sufficient  to  support  a 
are  not  admissible  to  show  the  intention  of  finding  for  the  collection  of  the  taxes,  in  the 
the  board,  or  of  any  of  its  members,  or  the  absence  of  a  special  demurrer.  (Santa  Bar- 
signification  to  be  given  to  the  term  "fran-  bara  v.  Bldred,  106  Cal.  204.) 

-chise"  used  in  the  assessment  made  by  the  S8.  In  an  action  for  the  recovery  of  taxes 

board.    (People  v.  C.  P.  R.  R.  Co.,  105  Cal.  the  block-books  are  admissible  in  evidence; 

^'^^')  and  it  is  immaterial  that  a  witness  remarks 

VI.  Delinquent  Taxes.  in  his  evidence  that  It  appears  from  theiblock- 

books    that    the    defendant    owned    a    lot 

1.  Actions  for.  assessed.    (Santa    Barbara  v.    Eldred,    106 

33.  Under  section  3670  of  the  PoUtical  Code  Cal.  294.) 

all  actions  for  the  collection  of  delinquent  Convensations  of  board  of  equalization  not 

taxes,  including  county  and  city  and  county  admissible  to  show  meaning  of  franchises, 

taxes,  upon  railroads  operated  in  more  than  See  ante,  32. 

one  county  of  the  state,  assessed  by  the  state  39.  Where,  upon  the  cross-examination  of 

board  of  equalization,  must  be  brought  by  a  witness,  the  court  states  that  the  evidence 

the  controller  in  the  name  of  the  people  of  must  be  confined  to  the  year  during  which 

the    state    of    California;  and    an    action  the  assessment  in  controversy  was  made, 

brought  in  the  name  of  a  county  to  collect  there  is  no  error  in  confining  the  examina- 

the  amount  apportioned  to  the  county  of  the  tlon  to  that  year  in  the  absence  of  a  specific 

taxes  assessed  by  the  state  board  of  equal-  offer  of  other  evidence,  or  the  presenting  of 

ization  against  the  franchise,  roadbed,  rails,  a  question  for  the  ruling  of  the  court  relat- 

and  rolling-stock  of  a  railroad  operated  in  ing  to  other  assessments.    (People  v.  C.  P. 

more  than  one  county  is  subject  to  a  demur-  r.  r.  cJo.,  105  Cal.  576.) 

rer  upon  the  ground  that  the  plaintiff  is  not  40   where  the  trial  court  has  found  as  a 

authorized  to  maintain  the  action.    (County  fact,  upon  conflicting  evidence,  that  no  fed- 

?L®n°i^i^f  ^'  ^^"^^^^^  Pacific  R.  R.  Co.,  eral    franchise  was    assessed    by  the  state 

108  Cal.  46.)  board  of  equalization,  the  fact  that  the  court, 

34.  The  act  of  1883,  amending  certain  sec-  after  giving  its  decision  upon  that  issue, 
tions  of  the  Political  C)ode,  and  adding  gave  its  opinion  that  from  both  the  stand- 
new  sections  thereto,  provide©  a  complete  and  points  of  fact  and  law  the  finding  must  be 
comprehensive  scheme  or  system  for  the  as-  that  the  federal  franchise  was  not  included 
cessment  and  collection  of  taxes  on  the  fran-  in  the  assessment,  does  not  take  the  case  out 
chises,  roadbeds,  rails,  and  rolling-stock  of  of  the  rule  regarding  the  conclusiveness  of  a 
railroads  operated  in  more  than  one  county  decision  upon  confiictlng  evidence,  or  constl- 
of  the  state,  and  being  wholly  inconsistent  tute  the  ruling  an  error  to  be  reviewed 
with  the  provisions  of  the  act  of  March  23.  upon  appeal.  (People  v.  O.  P.  R.  R.  Co.,  105 
1880,  which  authorized  suit  in  the  name  of  Cal.  576.) 

the  county,  its  effect  was  to  supersede  or 

repeal  the  latter  act.  In  so  far  as  it  affects  ot>          xt^      1      «       i^^          ,^^. 

«ctloii8  to  recoTer  tai«.  npon  snch  rallroadB,  ^-  P*^*'  ^  ^ruvloyS^M  Counsel  to  Col- 

and  the  remedy  by  suit  in  the  name  of  the 

state,  provided  in  the  act  of  1888,  is  specific,  41.  The  board  of  supervisors  in  a  county 
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have  no  power  or  authority  to  enter  Into  a 
contract  with  a  private  individual  to  proceed 
and  cause  to  be  collected  from  owners  what 
may  be  due  on  account  of  sales  of  real  es- 
tate made  to  the  state  for  delinquent  taxes, 
and  to  pay  him  a  percentage  upon  such  col- 
lection. (House  V.  Los  Angeles  County,  104 
Cal.  73.) 

42.  The  whole  course  of  proceeding  from 
the  levy  of  a  tax  to  its  collection  is  confided 
to  officers  designated  by  the  statute,  whose 
duties  and  the  time  and  manner  of  their  dis- 
charge are  specified  by  the  law;  and  the 
power  to  levy  and  collect  taxes  conferred 
upon  the  supervisors  does  not  imply  a  power 
to  collect  them  in  any  other  manner,  but  the 
mode  of  the  exercise  of  the  power  conferred 
being  prescribed,  the  mode  prescribed  is  the 
measure  of  the  power.  (House  v.  Los  An- 
geles Co.,  104  Cal.  73.) 

3.  Interest  and  Counsel  Fees. 

43.  Interest  cannot  ordinarily  be  allowed 
on  the  amount  of  unpaid  taxes,  the  five  per 
cent  added  to  the  principal  sum  being  the 
only  penalty  given  by  the  statute.  (People 
V.  C.  P.  R.  R.  Co.,  106  Cal.  676.) 

44.  Taxes  do  not  bear  interest  unless  it  is 
specially  given  by  statute;  and  the  provi- 
sion in  section  3803  for  interest  on  certain 
classes  of  taxes  is  indicative  of  intention  on 
the  part  of  the  legislature  to  exclude  all 
other  classes.  (People  v.  €.  P.  R.  R.  Co.,  106 
Cal.  576.) 

45.  The  provisions  of  section  3716  of  the 
Political  Code,  which  declares  that  every 
tax  has  the  effect  of  a  Judgment  against  the 
person,  cannot  be  construed  as  glTing  it 
effect  of  bearing  interest.  (People  v.  C.  P. 
R.  R.  Co.,  105  Cal.  576.) 

46.  It  is  proper  to  provide  in  a  Judgment 
for  taxes  that  it  shall  hear  Interest  from  the 
date  of  its  entry,  like  any  other  Judgment. 
(People  V.  C.  P.  R.  R.  Co.,  105  Cal.  576.) 

47.  Where  no  interest  upon  the  amount  of 
taxes  due  is  claimed  in  the  complaint,  and 
there  is  no  allegation  under  which  interest 
could  be  allowed,  and  the  evidence  does  not 
Justify  a  finding  that  interest  was  due.  the 
objection  to  the  allowance  of  interest  must 
be  sustained  upon  appeal,  and  the  Judgment 
must  be  modified  by  striking  out  the  inter- 
est.   (Santa  Barbara  v.  Eldred,  108  Cal.  204.) 

48.  In  an  action  for  the  collection  of  delin- 
quent taxes  due  to  the  state  the  court  is  au- 
thorized to  include  in  the  assessment  such 
sum  for  fees  of  counsel  employed  by  the  con- 
troller as  may  ^be  determined  to  be  reason- 
able and  Just:  but  no  allowance  can  be  made 
for  counsel  fees  of  an  assistant  counsel  en- 
gaged (by  the  attorney  general.  (People  v. 
C.  P.  R.  R.  Co.,  105  Cal.  576.) 

4.  Sale  and  Redemption. 

Notice  to  redeem  before  application  for 
deed.    See  post,  VII. 

Possession  under  purchaser  at  tax  sale, 
whether  adverse.    See  Adverse  Possession,  5. 

49.  The  owner  of  land  whose  duty  it  is  to 
pay  the  taxes  cannot,  by  neglecting  to  pay 


them  and  permitting  the  land  to  be  sold  in 
consequence  of  his  negligence,  add  to  or 
strengthen  his  title  either  by  purchasing  at 
the  tax  sale  himself,  or  by  subsequently  buy- 
ing the  tax  title  from  a  stranger  who  pur- 
chased at  the  tax  sale;  but  such  purchase  is 
deemed  one  mode  of  paying  the  taxes. 
(Gates  V.  Lindley,  104  Cal.  451.) 

50.  The  fact  that  the  timber  on  the  land 
sold  for  taxes  does  not  belong  to  the  owner 
of  the  land,  but  was  reserved  in  a  deed  un- 
der which  he  claims  title  to  the  land,  will  not 
Justify  him  In  permitting  the  land  upon 
which  the  timber  grew,  including  the  timber, 
to  be  taxed  as  his  property,  and  then  permit 
the  land  to  be  sold  for  the  entire  tax,  and 
thus  obtain  title  to  the  timber.  (Gates  v. 
Lindley,  104  Cal.  451.) 

51.  The  owner  obtains  no  new  title  to  the 
land  from  a  purchaser  at  a  tax  sale,  and  is  in 
fhe  same  position  after  the  purchase  as 
though  he  bad  paid  the  taxes  each  year,  and 
the  reservation  of  timber  in  the  deed  under 
which  he  holds  remains  in  full  force,  and  is 
unaffected  by  the  tax  sale.  (Gates  v.  Lind- 
ley, 104  Cal.  451.) 

52.  In  section  3780  of  the  Political  Code, 
which  provides  that  a  redemption  may  be 
made  within  twelve  months  from  the  date 
of  the  purchase,  or  at  any  time  prior  to  the 
filing  of  certain  affidavits  and  the  applica- 
tion for  a  deed,  the  word  "  or"  may  be  read 
**and,"  as  all  the  recited  events  are  required 
to  happen  before  the  owner  will  be  deprived 
of  his  right  to  redeem.  (California  etc.  R. 
R.  Co.  V.  Mecartney,  104  Cal.  616.) 

53.  A  notice  of  redemption  stating  that  the 
time  allowed  by  law  for  the  redemption  of 
the  property  will  expire  on  a  specified  date, 
not  corresponding  with  the  period  of  twelve 
months  from  the  date  of  the  purchase,  and 
that  unless  redeemed  sooner  the  purchaser 
"will  hereafter  apply  to  said  tax-collector 
for  a  deed,"  does  not  sufficiently  state,  as 
required  'by  the  statute,  **the  time  when  the 
right  of  redemption  will  expire,  or  when 
the  purchaser  will  apply  for  a  deed."  (Cali- 
fornia etc.  R.  R.  Co.  V.  Mecartney,  104  Cal. 
616.) 

54.  The  owner  may  redeem  land  purchas- 
ed by  the  state  or  not  at  his  option  at  any 
time  before  the  state  has  disposed  of  it,  and 
the  board  of  supervisors  have  no  control  in 
the  matter  and  cannot  intervene  to  acceler- 
ate or  retard  a  redemption.  (House  v.  Los 
Angeles  County,  104  Cal.  73.) 

55.  Where  land  has  been  sold  to  the  state 
for  taxes,  the  delinquent  taxpayer,  in  order 
to  effect  a  redemption  of  the  land.  Is  not 
required  to  pay  the  sum  of  three  dollars  for 
each  lot  redeemed,  for  giving  notice  of  in- 
tention of  the  state  to  apply  for  a  deed  un- 
der section  3785  of  the  Political  Code,  as 
part  of  the  costs  and  expenses  which  have 
accrued  by  reason  of  the  delinquency  and 
sale.  (San  Francisco  and  Fresno  Land  Co. 
V.  Banbury,  106  Cal.  120.) 

56.  It  is  not  the  policy  of  the  state  to  ln« 
crease  the  burdens  of  taxation  beyond  the 
necessary  cost  of  collection,  or  to  impose 
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any  greater  burdens  In  a  redemption  from 
a  delinquent  tax  sale  than  is  necessary  to 
secure  the  payment  of  the  original  tax.  (San 
Francisco  and  Fresno  Land  Co.  v.  Banbury, 
106  Oal.  129.) 

VII.  Tax  Deeds. 

Presumption  in  faTor  of.  See  Judicial  No- 
tice, 11. 

57.  No  ofScer  or  agent  of  the  state  Is  em- 
powered by  the  Political  Code  to  give  the 
requisite  notice  to  a  delinquent  taxpayer 
that  the  state  will  apply  for  a  deed,  and 
neither  the  attorney  general  nor  the  con- 
troller is  entitled  to  demand  or  receive  any 
fee  for  the  giving  of  such  notice,  or  to  au- 
thorize any  agent  to  charge  and  receive  a 
fee  for  the  giving  of  such  notice,  the  legis- 
lature having  omitted  to  provide  therefor. 
(San  Francisco  and  Fresno  Land  Co.  v.  Ban- 
bury, 106  Oal.  129.) 

58.  Under  section  8786  of  the  Political 
Code,  as  it  stood  in  February,  1891,  the  affi- 
davit of  service  of  a  notice  to  redeem  prop- 
erty from  a  tax  sale  showing  that  it  was 
served  by  posting  notice  upon  the  property, 
but  not  stating  that  the  premises  were  va- 
cant and  unoccupied  at  the  time  of  the  post- 
ing of  the  notice,  is  insufficient,  and  does  not 
authorize  the  execution  of  a  tax  deed  for 
the  property.    (Hall  v.  Capps,  107  Cal.  513.) 

59.  The  power  of  the  tax-collector  to  issue 
a  tax  deed  comes  not  alone  from  the  exist- 
ence of  the  facts,  but  from  the  proof  of 
their  existence  made  in  the  manner  specified 
in  the  statute,  and  the  mode  becomes  the 
measure  of  his  power,  and  he  has  no  au- 
thority to  issue  a  deed  until  supplied  by  affi- 
davit with  the  proof  of  notice  given  as  the 
statute  provides.  (Hall  v.  Oapps,  107  Cal. 
513.) 

60.  Where  land  was  sold  for  delinquent 
taxes  long  prior  to  the  amendment  of  Feb- 
ruary 13,  1885,  to  section  3788  of  the  Politi- 
cal Oode,  which  provides  that  "in  all  cases 
where  land  has  been  heretofore  sold  for  de- 
linquent taxes,  the  deed  therefor  must  be 
made  within  one  year  and  three  months  af- 
ter this  act  takes  effect,  and,  unless  so  made, 
the  purchaser  shall  be  deemed  to  have  re- 
linquished all  his  rights  under  such  sale," 
and  the  purchaser  failed  to  apply  for  a  deed 
within  the  time  limited  by  that  amendment, 
he  is  not  entitled  to  a  writ  of  mandate  to 
compel  the  tax-collector  to  execute  a  tax 
deed.    (Tuttle  v.  Block,  104  Cal.  443.) 

61.  The  fact  that  prior  to  such  amend- 
ment of  the  Political  Code  there  was  no 
statutory  limitation  of  the  time  within 
which  a  deed  must  be  made  by  the  tax-col- 
lector, after  the  expiration  of  the  period 
allowed  for  redemption,  does  not  render  the 
amendment  unconstitutional  as  impairing 
the  obligation  of  the  contract  of  sale;  but 
the  amendment  is  a  reasonable  limitation 
of  the  time  within  which  a  remedy  may  be 
allowed  for  the  enforcement  of  the  obliga- 
tion after  the  passage  of  the  act.  (Tuttle  v. 
Block,  104  Cal.  443.) 

62.  A  person  claiming  under  a  tax  title  has 


the  burden  of  proof  to  establish  its  validity. 
(Gates  V.  Lindley,  104  Cal.  461.) 

63.  The  effect  of  an  admission  of  the  gen- 
uineness and  due  execution  of  a  tax  deed 
pleaded  by  the  defendant,  and  not  denied 
by  affidavit  of  the  plaintilf,  as  provided  by 
section  448  of  the  Code  of  Civil  Procedure, 
is  to  avoid  the  necessity  of  proof  of  its  gen- 
uineness and  due  execution,  and  nothing 
more;  and,  whether  it  is  proven  or  its  execu- 
tion admitted,  its  terms  and  legal  effect  are 
to  be  construed  by  the  court.  (Carpenter  v. 
Shinners,  108  Cal.  359.) 

64.  A  tax  deed  which  purports  to  be  a 
conveyance  of  real  estate  sold  for  the  non- 
payment of  city  taxes,  although  its  genuine- 
ness may  be  admitted  by  the  failure  of  the 
plaintiff  to  deny  its  due  execution,  cannot 
be  prima  facie  evidence  of  a  compliance 
with  the  city  ordinance  authorizing  the  tax 
proceedings,  without  proof  of  the  passage 
and  existence  of  such  ordinance  as  a  pre- 
requisite to  the  effectiveness  of  the  deed. 
(Carpenter  v.  Shinners,  108  Cal.  359.) 

66.  Where  there  is  no  proof  of  a  municipal 
ordinance  respecting  a  sale  for  delinquent 
city  taxes,  and  the  notice  provided  by  sec- 
tion 3768  of  the  Political  Code  in  cases  of 
sales  for  state  and  county  taxes  was  not 
given,  a  recital  in  the  deed  which  shows 
that  less  notice  was  given  of  the  sale  can- 
not be  prima  facie  evidence  of  its  regularity. 
(Carpenter  v.  Shinners,  108  Cal.  359.) 

66.  The  recital  in  a  tax  deed  that  the  pur- 
chaser at  the  tax  sale  had  filed  an  affidavit 
showing  that  the  property  was  unoccupied 
is  prima  facie  evidence  of  the  facts  stated 
therein;  but  the  presumption  arising  there- 
from may  be  rebutted  by  the  affidavit  itself 
not  showing  that  the  premises  were  unoccu- 
pied.   (Hall  V.  Capps,  107  Cal.  513.) 

VIII.  Poll  Taxes. 

67.  The  provisions  of  the  Political  Code 
and  of  the  County  Government  Act  author- 
izing county  assessors  to  retain,  as  their 
compensation  for  their  services  in  collecting, 
fifteen  per  cent  of  all  poll  taxes  collected  by 
them,  are  not,  as  to  the  state  poll  tax,  in 
conflict  with  either  section  12  of  article 
XIII  of  the  constitution,  providing  that  the 
poll  tax  "shall  be  paid  into  the  state  school 
fund,"  or  with  section  6  of  article  IX,  pro- 
viding that  the  "entire  revenue  derived  from 
the  state  school  fund  and  the  state  school 
tax  shall  be  applied  exclusively  to  the  sup- 
port of  primary  and  grammar  schools." 
(County  of  San  Luis  Obispo  v.  Felts,  104  Cal. 
60.) 

68.  The  County  Government  Act  of  March 
31,  1891,  which  took  effect  upon  the  date  of 
its  passage,  and  which,  by  section  216,  au- 
thorized county  assessors  to  retain  fifteen 
per  cent  of  all  amounts  collected  by  them 
for  poll  taxes,  operated  to  render  nugatory, 
so  far  as  such  percentage  is  concerned,  the 
provisions  of  section  4334  of  the  Political 
Code,  which  was  passed  on  March  10,  1891, 
but  which  did  not  go  into  effect  until  sixty 
days   thereafter,  requiring  salaried   county 
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officers  to  pay  over  to  the  treasurer  all  fefes 
collected  by  them.  (County  of  San  Luis 
Obispo  V.  Felts,  104  Cal.  60.) 

69.  Prior  to  the  amendment  of  section 
2652  of  the  Political  Code,  which  took  effect 
in  January,  1893,  the  county  assessors  were 
entitled  to  receive  fifteen  per  cent  of  all 
amounts  collected  by  them  for  poll  taxes. 
By  that  amendment,  the  duty  of  collecting 
road  poll  taxes  was  taken  from  the  road 
overseer  and  transferred  to  the  assessor. 
Held,  that  assessors  who  had  been  elected 
to  office  at  the  time  of  the  amendment  were 
entitled  to  receive  the  percentage  on  the 
amount  collected  by  them  for  road  poll 
taxes,  and  that  the  amendment  did  not  op- 
erate to  increase  their  compensation  within 
the  prohibition  of  section  9  of  article  XX  of 
the  constitution.  (County  of  San  Luis 
Obispo  V.  Felts,  104  Cal.  60.) 

IX.  Assessors. 

Percentage  for  collection  of  poll  taxes. 
See  ante,  VIII. 

Assessor,  compensation  cannot  be  chaniff- 
ed  during  incumbency.  See  Offices  and  Of- 
ficers, 11. 

Statute  relating  to  compensation  of  asses- 
sors, validity  of.    See  Constitutional  Lew,  87. 

70.  An  ordinance  adopted  by  a  municipal 
corporation  of  the  fifth  class,  electing  to 
avail  itself  of  the  provisions  of  the  act  of 
March  2,  1891.  to  make  the  assessment  of 
property  by  the  county  assessor  the  basis 
of  municipal  taxation,  and  also  repealing  a 
former  ordinance  fixing  the  compensation 
of  the  city  assessor,  and  another  ordinance 
repealing  all  provisions  for  street  poll  tax, 
cannot  have  the  effect  to  alter  or  change  the 
salary  of  the  city  assessor  or  to  abolish  his 
office.  (Marquis  v.  City  of  Santa  Ana,  103 
Cal.  661.) 

71.  Sections  3704.  3894,  and  3895  of  the 
Political  Code,  regulating  the  appointment 
and  compensation  of  deputy  assessors,  were 
superseded  as  to  Butte  county  by  special  or 
local  acts  passed  in  1874  and  1876,  and  were 
repealed  altogether  by  the  passage  of  the 
County  Government  Act  in  1883,  by  which 
the  salaries  of  all  county  officers,  including 
assessors,  their  deputies,  and  their  assist- 
ants, were  fully  regulated.  (Lynch  v.  Butte 
County,  102  Cal.  446.) 

Deputy  assessor,  embezzlement  by.  See 
Criminal  Law,  179,  180. 

Deputy  assessor,  embezzlement  by,  indict- 
ment for.    See  Criminal  Law,  186. 

TAX  DEEDS. 
See  Taxation,  VII. 

TAX  SALES. 
See  Taxation,  VI,  4. 

TEACHERS. 
See  Schools,  V. 

Board   of   education,  powers   of    over.    See 

San  Francisco,  7. 


TE>AMS. 

Collisions  of  street-car  with.    See  Railroads, 

III,  6. 

TELEGRAPH  COMPANIES. 

Letter  written  in  answer  to  telegram  is 
admissible.    See  Evidence,  49. 

1.  A  telegraph  company  may  reasonably 
stipulate  upon  its  message  blanks  that  it  will 
not  be  liable  to  the  sender  of  an  unrepeated 
message  for  mistake  or  delay  beyond  the 
amount  received  for  sending  the  same,  un- 
less it  is  guilty  of  willful  misconduct  or 
gross  negligence;  and  the  burden  of  proving 
willful  misconduct  or  gross  negligence  on 
the  part  of  the  telegraph  company  devolves 
upon  the  sender  of  the  telegram,  and  is  not 
in  the  face  of  the  stipulation  to  be  presum- 
ed from  the  mere  fact  of  a  mistake,  but 
must  be  proven  by  independent  facts,  but 
by  circumstances  connected  with  the  prin- 
cipal fact,  and  warranting  the  conclusion  of 
willful  misconduct  or  gross  negligence. 
(Redington  v.  Postal  Telegraph  Cable  Co., 
107  Cal.  317.) 

2.  Where  an  attachment  for  the  sum  of 
$1,908  was  sent  by  telegraph,  and  the  tele- 
gram was  negligently  made  to  read  $903, 
and  as  the  result  of  the  error  the  sender  of 
the  message  was  damaged  in  the  amount  of 
the  attachment  levy,  a  verdict  and  judgment 
for  damages  in  the  amount  lost  by  the  error 
will  not  be  reversed  where  there  Is  suffi- 
cient evidence  to  show  a  prima  facie  case 
of  gross  negligence,  notwithstanding  a  con- 
fiict  in  the  evidence  and  a  doubt  from  the 
defendant's  evidence  as  to  the  correctness 
of  the  finding;  and  notwithstanding  a  stip- 
ulation limiting  the  liability  of  the  defend- 
ant to  the  amount  received  for  sending  an 
unrepeated  message.  (Redington  v.  Postal 
Telegraph  Co.,  107  Cal.  317.) 

3.  Where  a  telegraph  office  was  permitted 
to  show  that  the  office  to  which  the  mes- 
sage was  sent  was  classed  as  a  third-class 
office,  and  the  number  of  dispatches  sent 
and  received  per  day  was  testified  to  by  the 
operator,  it  is  not  error  for  the  court  to  re- 
fuse to  admit  in  evidence  a  writing  showing 
the  monthly  receipts  and  expenditures  of 
the  office,  and  not  showing  the  amounts  col- 
lected upon  the  individual  messages  receiv- 
ed and  sent.  (Redington  v.  Postal  Telegraph 
Co..  107  Cal.  317.) 

TBLBPHONEJS. 

Lineman  climibing  tree  to  string  wire  can- 
not recover  for  injury.  See  Master  and 
Servant,  33. 

TENANCY  IN  COMMON. 
See  Cotenancy. 

TENANTS. 
See  Landlord  and  Tenant 

TENDER. 

See  Pledges. 
Conditional.     See  Exchange,  1. 
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Waiver  of  objection  to.  See  Exchange, 
2-4. 

1.  A  tender  of  a  sum  less  than  the  amount 
found  due  is  not  available  as  a  defense. 
(San  Pedro  Lumber  Co.  v.  Reynojds,  111 
€al.  588.) 

2.  An  offer  of  payment  of  indebtedness, 
intended  for  the  purposes  of  extinsulshlBg 
the  indebtedness,  cannot  have  that  effect 
unless  the  tender  is  kept  good.  (Knowles  v. 
Murphy,  107  CaL  107.) 

8.  The  sufficiency  of  a  tender  of  the  un- 
paid balance  of  the  purchase  price  of  land 
cannot  be  ot>jected  to  on  the  ground  that  }t 
was  not  in  gold  coin,  where  the  only  objec- 
tion made  to  the  tender  at  the  time  it  was 
made  was  that  it  did  not  include  interest 
and  taxes.  (lEstate  of  Pearsons,  102  CaL 
569.) 

TBRM. 

Officer,  term  of.  See  Offices  and  Officers, 
VI. 

Amendments  after.   See  Amendments,  4. 

Superior  Judge,  term,  when  commences. 
See  Judges,  1. 

TBSTAMBNTARY  DISPOSITION. 
See  Gifts.  7. 

TESTAMENTS. 
See  Wills. 

TESTATORS. 
See  Wills. 

TESTIMONY. 
See  Evidence. 

THREATS. 
See  Duress. 
Evidence  in  explanation  of.    See  Criminal 
Law.  141. 

Threat  accompanying  act  is  admissible  as 
part  of  res  gestae.    See  Criminal  Law,  327. 

TICKETS. 

See  Common  Carriers,  1, 1. 

Lottery,  regulating  sale  or  possession  of. 

See  Ordinances,  Y,  2. 

TIDE  LANDS. 

See  Swamp  and  Overflowed  Lands. 
City,  right  of  in.    See  Wharves,  1,  2. 

TIMBER  LAND. 

Owner  of  claim  has  no  devisable  interest. 
See  Public  Lands,  8. 

TIME. 

Expiration  of  time,  Jurisdiction  after.  See 
Defaults,  16. 

Question  of  is  for  Jury.    See  Sales,  14. 

Judicial  nature  of  time  of  harvesting 
grain.    See  Judicial  Notice,  16. 

Holiday,  last  day  following  on,  effect  of. 
See  Holidays;  Streets,  46. 

As  essence  of  contract.  See  Contracts,  54, 
et  sea. 


Not  essence  of  contract,  when.  See  Rail- 
roads, 28. 

Reasonable,  what  is.  See  Election,  4; 
Streets.  28. 

Performance,  time  fixed  for,  when  reason- 
able.  See  Specific  Performance,  9. 

Statute  fixing  time  for  performance  of 
act  is  mandatory.    See  Statutes,  2<> 

•Statute  fixing  time  for  holding  election 
is  mandatory.    See  Elections,  6. 

Statute  fixing  time  for  appeal  is  peremp- 
tory.   See  Ai^)eal8,  84. 

Date,  variance  in.    See  Trover,  10. 

Mistake  in  date  in  indictment.  See  Crim- 
inal Law.  85. 

Abandonment,  time  of.  See  Abandon- 
ment. 

Amendment,  time  of  making.  See  Amend- 
ments, 3,  et  seq. 

Appeal,  time  of  taking.   See  Appeals,  lY. 

Appeal,  failure  to  take  in  time,  dismissal 
of.    See  Appeals,  X,  1. 

Breach  of  warranty,  damages  for,  to  what 
time  applies,   ^ee  Sales,  80. 

Contract  of  insurance,  when  takes  effect. 
See  Insurance,  II. 

Defalcation,  time  of.    See  Suretyship,  I. 

Defalcation,  time  of  is  question  of  fact. 
See  Suretyship,  5,  6. 

Judgment,  time  to  set  aside.  See  Judg- 
ments, 61. 

Legacy,  time  of  payment  See  Wills, 
VIII,  6. 

Evidence  relating  to  time  of  commission 
of  offense.    See  Criminal  Law,  201. 

Ownership,  time  of.    See  Taxation,  7. 

Payment,  time  of.    See  Insurance,  11,  et 

Quashing  citation,  effect  of  on  time  for 
issuance  of  amended  citation.    See  Wills,  47. 

Statute  of  limitations.  See  Statute  of 
Limitations. 

Title  by  prescrlprtion,  trom  what  time 
dates.    See  Watercourses,  VIII,  6. 

Commencement  of  whairf  under  surveyor 
general's  permit,  time  for.  See  Wharves,  4, 
5. 

Street  work,  time  for  commencement  and 
completion.   See  Streets,  VI,  6. 

Extension  of  on  street  contract.  See 
Streets,  VI,  6. 

Sewer,  time  to  commence  work  on,  power 
to  fix.    See  Sewers,  8,  4,  8. 

Where  there  le  no  6BXe  or  efvent  sug- 
gesting the  exclusion  of  the  first  day's  pub- 
lication In  the  computation  of  time  it  is  to 
be  included,  and  the  rule  stated  in  section 
12  of  the  Code  of  Civil  Procedure  does  not 
apply  in  such  case.  (In  re  Derby,  104  Cal. 
515.) 

TITLE. 

See  Ownership;  Possession;  Quieting  Title. 

Abstracting,  contract  to  restrain  from  bus- 
iness of.   See  Restraint  of  Trade,  1. 

Action  to  perfect.  See  Vendor  and  Ven- 
dee, I. 

After  acquired,  evidence  of.  See  Eject- 
ment, 8. 

After-acquired  title.  See  cross-references 
under  After-acquired  Title. 
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Allegations  of,  what  snfflcient  See  Bills 
and  Notes.  37. 

Certlflcate  of  purchase  as  evidence  of.  See 
Swamp  and  Overflowed  Lands,  4. 

Finding  as  to,  when  not  sustained.  See 
Quieting  Title.  11. 

Failure  to  prove.    See  San  Francisco,  14. 

Heirs,  title  of.  See  Estates  of  Deceased 
Persons.  V. 

Improper  title  to  suit,  effect  of.  See  Life 
Estates.  6. 

Judgment  In  suit  to  quiet  tltie  is  muni- 
ment of  title.    See  Judgments,  7. 

Note,  title  to,  evidence  of.  See  Bills  and 
Notes,  44-46. 

Not  tried  in  suit  to  enforce  mechanic's 
lien.    See  Mechanics'  Liens,  VII,  2. 

One  in  whose  name  title  stands  is  pre- 
sumed to  be  owner.  See  Trusts  and  Trus- 
tees, 10.  11. 

Outstanding,  defendant  in  execution  can- 
not set  up.    See  E3xecutions,  11. 

Owner  cannot  strengthen  titlis  by  purchas- 
ing at  tax  sale.    See  Taxation,  VI,  4. 

Prior  possession  as  evidence  of.  See 
Ejectment. 

Possession  is  presumptive  evidence  of  ti- 
tle.   See  Streets,  44. 

Prescription,  title  by.  See  AdTerse  Pos- 
session. III. 

Prescription,  title  to  water  by.  See  Wa- 
tercourses, VIII,  6. 

Probate  homestead,  title  to.  See  Home- 
steads, VII,  2. 

Question  of  not  involved  in  action  of  un- 
lawful detainer.  See  Forcible  Entry  and 
Unlawful  Detainer,  7. 

Quieting.    See  Quieting  Title. 

Real  estate,  cases  Involving  title  to.  See 
Justices  of  the  Peace,  5,  6. 

Receiver,  title  of.    See  Receivers,  8. 

Relation  of  title  to  equitable  title.  See 
Public  Lands,  20. 

Relation  of  title  of  state  to  lands.  See 
Public  Lands,  3. 

Sales,  title,  when  passes.    See  Sales,  II. 

State  acquiring  title  to  highway.  See 
Highways,  VI. 

State's  title  to  swamp  lands,  when  vests. 
See  Swamp  and  Overflowed  Lands,  2. 

Statutes,  title  of.    See  Statutes,  U,  8. 

Stipulation  as  to,  estoppel  from.  See  Stip- 
ulations. 1. 

Street,  title  to.    See  Streets,  III. 

Subject  of  act  not  expressed  in.  See  Con- 
stitutional Law,  III,  3. 

Subsequent  declarations  of  grantor  im- 
peaching title,  not  admissible.  See  Evidence, 
31. 

Transfer  of.  See  Landlord  and  Tenant,  VI. 

Trustees,  title  of.  See  Trusts  and  Trus- 
tee, IX. 

Vendor,  title  of.    See  Vendor  and  Vendee. 

Vendor's,  vendee  not  estopped  to  deny. 
See  Estoppel,  7. 

Where  the  complaint  and  the  answer  in 
an  action  to  quiet  title  each  show  that  the 
plaintiff  and  the  defendant  claim  under  a 
common  grantor,  it  is  not  necessary  that  the 
complaint  should  allege  the  title  of  the  com- 
mon grantor.  (Fudlckar  v.  Bast  Riverside 
Irrigation  Dist.,  100  Cal.  29.) 


TOETS. 

See  Malicious  Prosecution;   Trover 

Assault.    See  Assault 

Libel.    See  Libel. 

Slandv.    See  Zander. 

Negligence.    See  Negligence. 

Sale  of  dangerous  article  with  knowledge. 
See  Sales.  VII. 

Trespass.    See  Trespass. 

Joint,  there  can  be  but  one  recovery.  See 
Judgment,  74. 

Assignability  of,  cause  of  action.  See  As- 
signments of  Contracts,  2. 

Counterclaim  arising  out  of.  See  Counter- 
claim, 4.  5. 

Damages  for.    See  •Damages,  II. 

Doctrine  of  independent  contractor  does 
not  apply  in  cases  of.  See  Independent  Con- 
tractors. 3. 

1.  Where  the  injury  caused  is  single,  it 
is  immaterial  whether  It  was  caused  by  the 
Joint  or  several  acts  of  the  tort-feasor,  and 
the  plaintiff  can  be  but  once  compensated 
for  the  injury  suffered.  (Butler  v.  Ash- 
worth,  110  Cal.  614.) 

2.  There  can  be  but  one  satisfaction  ac- 
corded for  the  same  wrong;  and  if  several 
persons  are  guilty  in  common  of  a  tort 
though  the  injured  one  may  at  his  election 
sue  them  individually  or  together,  he  cannot, 
by  suing  each  wrongdoer  alone,  secure  more 
than  one  compensation  for  the  same  injury; 
and  if  he  sue  one  alone,  and  is  paid  damages 
for  the  wrong,  his  remedy  is  at  an  end,  and 
he  is  barred  from  further  recovery  against 
the  others.  (Butler  v.  Ashworth,  110  Cal. 
614.) 

8.  Where  several  acts  of  tort-feasors  con- 
tribute to  the  same  injury,  there  can  be  bnt 
one  satisfaction  in  damages  therefor;  yet 
if  the  acts  are  not  Joint,  in  such  a  sense  as 
will  malse  the  doers  of  them  liable  to  be  sued 
in  a  common  action  as  Joint  tort-feasors, 
the  case  is  not  within  section  1023  of  the 
Code  of  Civil  Procedure,  which  prevents  the 
recovery  of  costs  in  more  than  one  action 
where  the  defendants  sued  separately  might 
have  been  Joined  as  defendants  in  the  same 
action;  and  in  such  case,  where  the  Judg- 
ment and  costs  against  one  of  the  wrong- 
doers has  been  paid  and  satisfied,  though 
the  Judgment  for  damages  against  the  other 
wrongdoers  is  also  satisfied  and  extin- 
guished thereby,  yet  the  plaintiff  is  entitled 
to  recover  the  costs  of  a  separate  action 
against  the  other  wrongdoers.  (Butler  v. 
Ashworth,  110  Cal.  614.) 

TOWNS. 
See  Municipal  Corporations. 

TOWNSITBS. 
Settlers  on.    See  Public  Lands,  22. 

TRADE. 
Restraint  of.    See  Restraint  of  Trade. 

TRADE  FIXTURES. 
See  Fixtures. 


TRiADBMAKsKS.    . 
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TBADSMARKS. 

1.  Words  merely  descriptive  of  the  thing 
manufactured  are  not  the  proper  subjects  of 
a  trademark,  but  the  name  of  the  maker, 
and  every  device  in  the  form  and  contents 
of  a  label  or  wrapper  affixed  to  denote  that 
goods  are  manufactured,  produced,  com- 
pounded, or  sold  by  him,  other  than  a  name, 
word,  or  expression  denotii^  that  the  goods 
are  of  some  particular  class  or  description, 
are  proper  subjects  of  a  trademark.  (Spiek- 
«r  V.  Lash,  102  Gal.  38.) 

2.  Apart  from  the  infringement  of  a  valid 
trademark,  a  competing  business  firm  is 
t>ound  to  deal  fairly  in  placing  Its  rival  artl- 
<:le  upon  the  market,  and  if  it  clearly  appears 
that  the  defendant  has  closely  Imitated  the 
plaintiffs  labels  and  style,  and  has  done  ob- 
tIoub  damage  to  the  latter's  business  through 
the  unlawful  business  methods  employed, 
the  plaintiff  Is  entitled  to  relief  upon  the 
ground  of  fraud.  (Spieker  v.  Lash,  102  Gal. 
:a8) 

3.  Injunctions  may  be  Issued  to  restrain 
the  use  of  one's  own  name  where  such  use 
iB  made  with  such  additions  as  to  intention- 
ally deceive  the  public,  and  make  them  be- 
lieve he  is  selling  the  goods  of  another. 
(Spieker  v.  I^sh,  102  Cal.  38.) 

4.  Although  there  can  be  no  property  right 
In  a  trade  name  which  is  not  the  subject  of 
trademark,  yet  it  is  a  fraud  on  a  person  who 
has  established  a  trade,  and  carried  it  on  un- 
der a  given  name,  that  some  other  person 
should  assume  the  same  name,  or  the  same 
name  with  a  slight  alteration,  in  such  a 
way  as  to  Induce  persons  to  deal  with  him 
in  the  belief  that  they  are  dealing  with  the 
one  who  has  given  a  reputation  to  the  name; 
and  an  injunction  will  issue  to  prevent  such 
fraudulent  Infringement  of  the  trade  name. 
(Weinstock,  Lubin  and  Go.V.  Marks,  109  Cal. 
529.) 

5.  Similarity,  and  not  identity,  of  name  Is 
the  usual  recourse  when  one  party  seeks 
to  benefit  himself  by  the  good  name  of  an- 
other; and  any  similarity  of  name  which 
will  be  likely  to  deceive  or  mislead  an  ordin- 
ary unsuspecting  customer  may  be  re- 
strained. (Weinstock,  Lubin  and  Co.  v. 
Marks,  109  'Cal.  529.) 

6.  Where  one  tradesman  resorts  to  the 
use  of  any  artifice  or  contrivance  for  the 
purpose  of  representing  his  goods  or  his 
business  as  the  goods  or  business  of  a  rival 
tradesman,  thereby  deceiving  the  people  by 
causing  them  to  trade  with  him  when  they 
intended  to  and  would  have  otherwise  traded 
with  his  rival,  a  fraud  is  committed  which  a 
court  of  equity  will  not  allow  to  thrive,  and 
equity  will  not  concern  itself  about  the  means 
by  which  the  fraud  is  done.  (Weinstock, 
Lubin  and  Co.  v.  Marks,  109  Cal.  529.) 

7.  Where  it  appears  that  the  defendant, 
in  addition  to  the  use  of  a  similar  trade 
name,  had  erected  a  building  adjoining  that 
of  plaintiff  in  precisely  the  same  style  of 
architecture  as  that  of  the  plaintiff,  using 
only  an  Infringing  trade  name,  without  any 
other  mark  of  proprietorship,  for  the  fraud- 


ulent purpose  of  drawing  away  the  custom- 
ers of  plaintiff  by  deception,  equity  will 
do  what  it  can  to  right  the  entire  wrong, 
and  thoi^h  it  cannot  interfere  with  the  right 
of  the  defendant  to  erect  and  maintain  his 
building  in  any  style  of  architecture,  nor 
properly  require  him  to  show  the  proprietor- 
ship of  the  store,  it  may  and  should,  by  man- 
datory injunction,  require  that  the  defend- 
ant, in  the  conduct  of  his  business,  shall  dis- 
tinguish his  place  of  business  from  that  in 
which  the  plaintiff  is  carrying  on  its  business 
in  some  mode  or  form  that  shall  be  a  suffi- 
cient indication  to  the  public  that  it  is  a  dif- 
ferent place  of  business  from  that  of  the 
plaintiff.  (Weinstock,  Lubin  and  Co.  v. 
Marks,  109  Cal.  529.) 

8.  The  words  ''Mechanics'  Store"  may  be 
made  a  trade  name,  and  the  user  thereof  en- 
titled to  an  Injunction  restraining  another 
person  from  the  use  of  the  words  "Mechan- 
ical Store,"  where  it  Is  made  to  appear  that 
the  latter  words  were  used  as  a  designation 
of  the  defendant's  store  for  the  purpose  of 
deceiving  the  public,  and  especially  plain- 
tifTs  customers,  and  of  thereby  securing  the 
advantages  and  benefits  of  the  goodwill  of 
plaintlfTs  business.  (Weinstock,  Lubin  and 
Co.  V.  Marks,  109  CaL  629.) 

9.  There  can  be  no  exclusive  right  to  put 
up  and  sell  tea  in  packages  of  any  particular 
form  or  size,  or  to  designate  the  package  by 
any  particular  arrangement  of  words  whicn 
indicate  no  more  than  the  name,  or  amount 
or  quality  of  the  tea,  or  the  place  where  it 
is  produced  or  sold;  and  where  it  appears 
that  a  cross  in  the  shape  of  a  letter  X  was 
in  common  use  amongst  tea  importers,  and 
that  persons  wishing  to  buy  tea  were  gov- 
erned by  the  initials  placed  within  such 
cross,  or  by  the  name  of  the  importers 
stamped  upon  the  package,  and  that  the  dif- 
ferent colored  letters  on  the  labels  had  no 
significance  with  those  purchasing  tea,  and 
that  no  person  had  been,  or  was  likely  to  be, 
deceived  by  any  resemblance  between  the 
packages  of  tea  sold  by  the  defendants  and 
those  sold  by  the  plaintiffs,  a  judgment  ren- 
dered in  favor  of  the  defendants  dismissing 
a  complaint  for  Infringement  of  the  plain- 
tiff's trademark  will  not  be  disturbed  upon 
appeal.    (Castle  v.  Siegfried,  103  Cal.  71.) 

10.  Where  the  claimant  has  secured  a 
trademark  or  name  by  filing  with  the  secre- 
tary of  state  his  claim  to  the  same,  and  oth- 
erwise complying  with  section  3197  of  the 
Political  Code,  he  may  transfer  the  same, 
and  the  right  to  the  exclusive  use  thereof, 
to  another,  and  the  property  right  so  trans- 
ferred will  be  protected  from  infringement 
by  Injunction.    (Spieker  v.  Lash,  102  Cal.  38.) 

11.  The  improper  use  of  one's  own  name 
may  be  enjoined  where,  for  a  valuable  con- 
sideration, he  has  vbluntarily  sold  a  trade- 
mark of  which  his  name  forms  an  essential 
part,  and  the  goodwill  of  a  partnership  busi- 
ness In  which  his  own  name  Is  the  leading 
and  characteristic  designation  of  the  firm. 
(Spieker  v.  Lash,  102  Cal.  38.) 

12.  A  plaintiff  who  Is  not  a  patentee  of  a 
medicinal  preparation  sold  by  him,  but  is 
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merely  the  assignee  of  a  trademark  of  such 
preparation,  and  of  tlie  goodwill  of  the  firm 
which  originally  manufactured  it,  cannot 
maintain  an  injunction  against  his  assignor 
to  prevent  the  manufacture  and  sale  of  that 
or  any  similar  preparation;  but  may  enjoin 
the  use  of  laibels  by  his  assignor  infringing 
the  trademark,  or  constituting  a  tolerable 
imitation  of  his  labels,  the  resemblance  be- 
ing such  as  to  Justify  the  conclusion  that 
they  were  intended  and  adapted  to  mislead 
the  public,  and  to  injure  the  plaintiff's  busi- 
ness, and  may  prevent  the  defendant  from 
drawing  off  the  plaiutiff*s  patrons  add  cus- 
tomers,   (fipieker  v.  Lash,  102  Cal.  38.) 

TRADE  NAMES. 
<See  Trademarks. 

TRAINWRBCKING. 
See  Criminal  Law,  26. 

TRANSCRIPT. 

Piling  written  transcript  with  clerk.  See 
Appeals,  Vn,  4. 

Filing  written  transbript  and  costs  with 
clerk.   iSee  Appeals,  VII,  4. 

■Cost  of  printing.    See  Costs,  6,  et  seq. 

TRANSFER. 

Bills  and  notes,  transfer  of.  See  Bills  and 
Notes.  IV. 

Stock,  transfer  of.    See  Corporations,  V,  2. 

Title,  transfer  of.  See  Landlord  and  Ten- 
ant, VI. 

TRANSPOR/TATION. 

Validity  of  act  creating  commissioner.    See 
Constitutional  Law,  17. 

TRAVELERS. 
Injuries  to.    See  Railroads,  III,  6. 

TREASURER. 

Refusal  to  pay  demand.  See  San  Fran- 
cisco, 18. 

Mandamus  to  compel  payment  of  warrant. 
See  Mandamus,  6. 

TREATIES. 
■See  Extradition. 

TREBLE  DAMAGES. 
For  removal  of  trees.    See  Trespass,  16,  17. 

TRESPASS. 

I.  What  Constitutes  and  Justification  of. 

II.  Actions  for. 

1.  Pleadings  in. 

2.  Evidence  and  Damages. 

Killing  in  defense  of  property.  iSee  Crim- 
inal Law,  XI,  14,  a. 

Killing  of  trespasser,  whether  murder.  See 
Criminal  Law.  243,  244. 

Right  of  self-protection  against.  See  Ease- 
ments, 23. 

Trespassers,  duty  of  carrier  towards.  See 
Common  Carriers,  I,  4. 


Track,  trespassers  on.  See  Railroad,  10 
et  sea. 

Prior  possession  sufficient  to  maintain 
ejectment  against  treeyiiasser.  See  Eject- 
ment. 2. 

Clerk  cannot  enter  Judgment  by  default 
In  trespass  for  damages.    See  Defaults,  7. 

I.  What  Constitutes  and  Justification  of. 

Bailee,  trespass  by,  what  is  not.  See  Bail- 
ments. 1. 

Taking  bicycle  temporarily  for  revenge  is- 
trespass,  and  not  larceny.  See  Criminal 
Law.  312. 

1.  The  fact  that  the  plaintiff  was  weak  in 
mind  at  the  time  of  an  alleged  assault  and 
battery  does  not  render  him  the  less  guilty 
of  an  unlawful  act  in  entering  the  garden  of 
defendant  and  breaking  flowers  therein,  and 
the  defendant  had  a  right  to  order  him  out 
of  the  premises,  and  to  use  such  reasonable 
force  as  might  'be  necessary  to  put  him  out, 
but  no  more;  and,  if  he  used  unnecessary 
force,  he  is  lisuble  in  damages  for  assault  and 
battery.    (Chapell  v.  Schmidt,  104  Cal.  511.) 

2.  If  the  owner  of  land  wrongfully  held 
by  another  enters  and  expels  the  occupant,, 
'but  makes  use  of  no  more  force  than  is  rea- 
sonably necessary  to  accomplish  this,  he  will 
not  be  liable  to  an  action  of  trespass,  nor  for 
assault  and  battery,  nor  for  injury  to  the 
occupant's  goods,  although,  in  order  to  effect 
such  expulsion  and  removal,  it  becomes  nec- 
essary to  use  such  force  and  violence  as  to 
subject  him  to  indictment  for  a  breach  of 
the  peace,  or  to  make  him  liable  under  the 
statute  for  a  forcible  entry.  (Bumham  v. 
Stone,  101  Cal.  164.) 

3.  An  instruction  that  the  entry  of  the 
owner  upon  the  premises  by  force  or  show 
of  force  was  unlawful,  and  that  if  the  ap- 
pellant aided  and  abetted  such  entry  he  was 
liable  for  the  death  of  a  person  killed  in 
connection  with  the  entry,  though  he  did  not 
aid,  abet,  advise,  or  encourage  the  actual 
killing,  is  erroneous,  not  being  qualified  by 
the  statement  that  no  liability  for  damages 
was  created  against  any  of  the  defendants 
for  the  entry  upon  the  land,  nor  for  the  ex- 
pulsion or  attempt  at  expulsion  of  the  occu- 
pants by  force,  unless  more  force  or  violence 
was  used  than  was  reasonably  necessary. 
(Burnham  v.  Stone,  101  Cal.  164.) 

4.  A  spectator  of  the  trespass  who  did  not 
act  to  promote  or  encourage  the  trespass 
is  not  rendered  guilty  of  the  trespass  by  his 
mere  silence  while  it  is  being  committed  by 
others,  nor  by  his  subsequent  declaration  of 
approval  of  the  trespass.  (Lamb  v.  Har- 
baugh,  105  iQal.  680.) 

II.  Actions  for. 
1.  Pleadings  in. 

5.  A  complaint  which  is  not  in  terms  lim- 
ited to  a  recovery  for  a  trespass  upon  real 
property,  but  contains  other  averments  '^f 
grounds  of  damage  for  injuries  to  character 
and  to  person,  and  under  which  the  plaintiff 
at  the  trial  offered  proof  of  injuries  to  her 
person  and  to  her  health  continuing  down  to 
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tb6  Aay  of  the  ttiftl,  cannot  be  instalned 
upon  the  frtt>Tind  that  the  action  was  merely 
for  a  treepaBA  npon  real  property  nnder  cir- 
ctimfirtancee  of  such  aggravation  as  to  en- 
title the  plaintiff  to  exemplary  damages. 
(Lamb  Y.  Harbangb^  106  Oal.  680*) 

6.  A  complaint  for  trespass  to  real  prop- 
erty must  contain  a  specific  and  certain 
averment  of  the  actual  damage  done  to  the 
property,  even  though  exemplary  damages 
may  be  claimed  for  injury  thereto  under  cir- 
cumstances of  aggravation,  and,  if  the  actual 
damage  to  the  property  is  not  averred  with 
certainty,  a  demurrer  for  uncertainty  on  that 
gronnd  shotrld  be  sustained.  (Lamb  v.  Har- 
baugh,  105  Cal.  680.) 

7.  A  complaint  alleging  such  circum- 
stances of  aggravation  as  will  entitle  the 
plaintiff  to  punitory  damages  in  an  action 
for  trespass  to  real  property  must  plead 
those  circumstances  in  such  a  manner  that 
there  will  be  no  ambiguity  or  uncertainty 
in  determining  that  they  are  set  forth  solely 
for  the  purpose  of  establishing  such  claim, 
and.  If  they  are  pleaded  in  such  manner  as 
would  be  proper  in  an  action  brought  to  re- 
cover damages  other  than  those  of  the  tres- 
pass, the  complaint  will  for  that  reason  be 
subject  to  a  demurrer  for  misjoinder  of  causes 
of  action.    (Lamb  v.  Harbaugh,  106  Gal.  680.) 

2.  fi)vldence  and  Damages. 

8.  In  an  action  by  a  married  woman  to 
which  the  husband  is  not  a  party,  for  tres- 
pass upon  her  separate  property,  the  evi- 
dence as  to  the  condition  of  her  health  and 
strength  subsequent  to  the  date  of  the  tres- 
pass is  inadmissible,  and  should  be  excluded. 
(Lamb  v.  Harbaugh,  105  Cal.  680.) 

9.  Evidence  that  shortly  after  tbe  trespass 
upon  the  property  of  the  plaintiff  she  left 
the  house  and  went  elsewhere  to  reside  is 
not  admissible,  the  removal  being  no  part 
of  the  res  gestse  connected  with  the  trespass, 
and  not  appearing  to  have  been  caused  by 
any  injury  to  the  house.  (Lamb  V.  Har- 
baugh, 106  lOal.  680.) 

10.  Evidence  for  defendants  that  the  ar- 
rest of  the  son  of  plaintiff  had  been  the  sub- 
ject of  discussion  between  plaintiff  and  her 
daughter  prior  to  the  trespass  is  admissible 
as  tending  to  show  the  ^Intiff's  state  of 
BiiBd  at  the  time  of  the  trespass,  which  was 
a  circumstance  proper  to  be  considered  in 
determining  the  cause  of  her  fright  at  the 
time  of  the  trespass.  (Lamb  v.  Harbaugh. 
105  Cal.  6800 

11.  Evidence  for  the  plaintiff  of  conversa- 
tions had  with  some  of  the  defendants,  in 
the  absence  of  other  defendants,  subsequent 
to  the  trespass,  for  the  purpose  of  showing 
the  intention  of  the  defendants  with  whom 
the  conversations  were  had,  is  inadmissible 
and  incompetent  for  that  purpose,  as  there 
can  be  no  severing  of  damages  against  the 
several  defendants  In  the  Joint  action. 
(Lamb  V.  Harbaugh.  106  Cal.  680.) 

12.  Any  personal  injury  sustained  by  the 
plaintiff  in  the  nature  of  fear  and  timidity 
would  not  be  an  element  of  damage  done  to 
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her  property.    (Lamb  v.  Harbaugh,  105  Cal. 
680.) 

13.  The  plaintiff  cannot  recover  for  any 
personal  injuries  sustained  by  her  son  or  her 
daughter.    (Lamb  v.  Harbaugh,  105  Cal.  680.) 

14.  Defendants,  in  an  action  for  trespass 
upon  real  property,  in  which  exemplary 
damages  are  claimed  by  reason  of  circum- 
stances of  aggravation  connected  with  the 
trespass,  have  a  right  to  introduce  evidence 
to  show  their  motives  and  purpose  in  going 
to  the  house  of  the  plaintiff  and  doing  what 
was  there  done,  and  to  state  the  intention 
with  which  they  visited  the  premises  of  the 
plaintiff.    (Lamb  v.  Harbaugh  106  Cal.  680.) 

15.  If  a  trespass  was  in  fact  committed^ 
the  actual  damage  which  was  caused  there- 
by could  not  be  diminished  or  Increased  by 
the  character  of  the  motives  which  actuated 
the  trespassers;  but,  for  the  purpose  of  de- 
termining whether  punitory  damages  should 
be  allowed,  the  motive  or  intention  with 
which  the  act  was  done  Is  Important.  (Lamb- 
V.  Harbaugh,  105  Cal.  680.) 

Exemplary  damages,  sufficiency  of  to  sus- 
tain.   See  ante,  II,  1. 

16.  To  entitle  a  plaintiff  who  complattii^  of 
the  unlawful  removal  of  trees  from  his  land 
to  treble  damages,  under  section  733  of  the 
Code  of  Civil  Procedure,  he  must  allege  and 
prove  that  the  defendant  willfully  and  ma- 
liciously removed  the  trees  knowing  them 
to  be  his  property.  (iStewart  v.  Sefton,  108 
Cal.  107.) 

17.  Where  the  trees  removed  by  the  de- 
fendant were  planted  and  cultivated  while 
the  defendant  was  in  the  actual  and  exclu- 
sive possession  of  the  land,  through  an  in- 
nocent mistake  as  to  the  true  location  of  a 
division  line  l)etween  his  land  and  that  of 
the  plaintiff  growing  out  of  the  mistake  of  «i 
surveyor  in  locating  the  line,  whose  survey 
was  accepted  and  acquiesced  in  by  the  plain- 
tiff until  after  discovery  of  the  mistake* 
the  plaintiff  is  estopped  from  claiming  thai 
the  trees  were  any  part  of  plaintiff's  estate 
in  the  land,  and  he  cannot,  by  protest,  pre- 
vent the  removal  of  the  trees  by  the  defend- 
ant while  still  in  possession  of  the  land  be- 
fore it  is  delivered  up  to  plaintiff,  nor  can 
plaintiff  claim  any  actual  damages  in  con- 
sequence of  their  removal  by  the  defeniant 
(Stewart  v.  Sefton,  108  Cal.  197.) 

TRIAL. 

See  Continuance;  Criminal  Law,  X;  Plead- 
ing and  Practice. 

Questions  relating  to.  See  Pleading  and 
Practice,  VH.  * 

Place  of.  fiee  YeDue. 
Fair,  right  to.   «ee  Criminal  Law,  X,  5. 
Public.    See  Criminal  Law,  X,  1. 
By  Jury.    See  Jury  and  Jurors. 
Evidence.   Bee  Evidence. 
New.    See  New  Trial. 
Second,  rights  on.    See  New  Trial,  V. 

TRKJKS. 

Swindling  by  means  of.    See  Criminal  Law. 

242. 
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TRINITY  COUNTY. 

Oamplaiivt  for  trespassing  animals  in,  when 
sufficient.    See  Animals,  2. 

TROVER. 

Conversion  by  warehousemen.  Wee  Ware- 
housemen. 

Receiver,  trover  against  See  Receivers, 
9,  10. 

Title,  proving,  in  action  against  receiver. 
See  Receivers,  10. 

Punitive  damages  are  not  recoverable  for 
conversion  of  wheat,  when.    See  Damages,  4. 

1.  Conversion  is  a  tort,  and  to  establish 
it  there  must  be  a  tortious  act.  (Steele  v. 
Marsicano,  102  Cal.  666.) 

2.  A  simple  act  of  intermeddling  with  an- 
other's property,  which  does  not  imply  any 
assertion  of  title  or  dominion  over  it,  and 
which  is  done  in  ignorance  of  the  owners 
claim  thereto,  and,  without  any  intention 
to  deprive  him  of  it,  will  not  constitute  a 
conven^on.  (Steele  v.  Marsicano,  102  Oal. 
666.) 

3.  In  order  to  charge  a  defendant  with  the 
conversion  of  the  plaintiff's  goods,  he  muse 
be  shown  to  have  done  some  act  implying 
the  exercise  or  assumption  of  title  or  domin- 
ion over  them,  or  some  act  inconsistent  with 
the  plaintifTs  right  of  ownership,  or  in  repu- 
diation of  such  right  (Steele  v.  Marsicano, 
102  Cal.  666.) 

4.  A  demand  of  the  property  and  a  refusal 
to  redeliver  it  do  not  of  themselves  consti- 
tute conversion,  but  are  merely  ev7dence 
from  which  a  conversion  may  be  established, 
and,  as  evidence  may  be  repelled  by  proof 
that  a  compliance  was  impossible;  and  a 
refusal  is  not  evidence  of  conyersion,  unless 
the  party  has  it  in  his  power  at  the  time  to 
deliver  up  the  goods,  and,  in  order  to  estab- 
lish conversion  by  mere  proof  of  demand 
and  conversion,  the  plaintiff  must  also  show 
the  ability  of  the  defendant  to  comply  with 
the  demand  at  the  time  when  made.  (Steeie 
V.  Marsicano,  102  Cal.  666.) 

5.  A  demand  and  refusal  do  not  of  them- 
selves constitute  conversion,  but  are  only 
evidence  from  which  conversion  in  certain 
cases  may  be  found;  and  a  conversion  may 
be  established  by  proof  of  other  acts  on  the 
part  of  a  defendant  concerning  the  property, 
and  if  the  relation  of  the  defendant  to  the 
property  is  such  that  a  previous  demand  is 
essential  in  order  to  establish  conversion, 
such  demand  must  be  proved  at  the  trial, 
but  need  not  be  alleged.  (Daggett  v.  Gray, 
110  Cal.  169.) 

6.  Where  the  defendant  removed  part  of 
the  fixtures,  detached  other  parts,  and  re- 
moved them  from  their  position  in  the  sa- 
loon against  the  wishes  of  the  proprietor  of 
the  saloon,  and  refused  to  deliver  them  upon 
demand  or  to  pay  for  them,  his  action  consti- 
tuted a  conversion  of  the  property.  (Greene- 
baum  V.  Taylor.  102  €al.  624.) 

7.  The  proprietors  of  a  bonded  warehouse, 
who  are  the  bailees  of  boxes  of  tin  left  in 
the  warehouse  by  several  different  bailors, 
have  a  single  cause  of  action  to  recover  for 


fraudulent  conversion  of  the  tin  by  persons 
obtaining  it  through  embezzlement  by  an 
employee  of  the  warehouse,  with  whom  they 
had  conspired  for  the  purchase  of  the  tin, 
and  it  is  immaterial  to  the  defendants  saed 
for  such  conversion  whether  the  plaintiffs 
were  the  bailees  of  one  or  more  bailors;  and 
an  objection  to  the  evidence  of  the  entire 
conversion,  upon  the  ground  that  the  plain- 
tiffs have  as  many  causes  of  action  as  there 
were  bailors,  and  should  have  stated  them 
separately,  is  not  tenable.  (Bode  v.  Lee,  102 
Cal.  S88.) 

8.  Where  there  is  evidence  tending  to  show 
that  the  defendants  were  not  entirely  inno- 
cent in  their  dealings  with  the  eipployee  of 
the  plaintiffs  who  embezzled  the  tin  bought 
by  the  defendants,  the  burden  is  thrown 
upon  the  defendants  to  show  that  the  tin 
thus  purchased  was  not  a  portion  of  that  for 
which  the  plaintiffs  proved  that  they  found 
a  shortage  In  their  warehouse,  and  settled 
with  their  bailors.  (Bode  t.  Lee,  102  CaL 
583.) 

9.  In  an  action  for  the  conversion  of  bar 
fixtures  put  into  the  plaintiff*s  saloon  on 
premises  owned  by  a  third  person,  and  ap- 
propriated and  converted  by  the  defendant, 
the  question  whether,  as  between  the  owner 
of  the  building  and  the  proprietor  of  the 
saloon,  the  fixtures  could  have  been  removed 
by  the  latter,  does  not  arise.  (Greenebaum 
V.  Taylor,  102  Cal.  624.) 

10.  In  an  action  for  the  conversion  of  a 
piano  the  date  of  the  conversion  alleged  in 
the  complaint  is  not  material,  and  a  variance 
in  proof  as  to  the  date,  if  prior  to  the  com- 
mencement of  the  action  will  not  warrant  a 
reversal  of  the  cause.  (Bancroft  Co.  v.  Has- 
lett,  106  Cal.  151.) 

11.  A  complaint  alleging  that  the  plaintiff 
was  the  owner  and  lawfully  entitled  to  the 
immediate  possession  of  a  stock  of  goods  at 
a  date  specified,  upon  which  date  defendaats, 
then  being  in  possession  of  said  goods,  un- 
lawfully converted  and  disposed  of  the  same 
lo  their  own  use,  whereby  plaintiff  sustained 
damages  in  a  specified  sum,  suflAciently 
states  a  cause  of  action  as  against  a  genend 
demurrer,  and  is  not  defective  by  reason  of 
a  failure  to  allege  that  the  plaintiff  had  made 
a  demand  upon  defendants  for  the  propei-ty, 
and  that  there  was  a  refusal  on  their  part  to 
comply  with  such  demand.  (Daggart  v.  Gray, 
110  Cal.  160.) 

12.  Where  conversion  is  alleged  as  a  fact 
in  general  terms,  it  is  sufficient  to  admit  of 
any  evidence  on  the  trial  that  tends  to  estab- 
lish such  conversion,  and  the  plaintiff  is 
not  bound  to  allege  the  particular  act  or  acts 
which  constitute  the  conversion.  (Daggett  v. 
Gray,  110  Cal.  160.) 

TRUST  DEEDS. 

Note  given  for  debt  secured  by,  whether 
payment.    See  Payment.2,  et  seq. 

Party  paying  right  of  to  subrogation.  See 
Subrogation,  3. 

1.  A  deed  executed  to  trustees  named  as 
parties  of  the  second  part,  to  secure  an  In- 
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debtedness  from  the  grantor  to  a  party, 
oamed  as  party  of  the  third  part,  as  the  ben- 
eficiary of  the  trust,  and  any  further  indebt- 
edness of  the  grantor  to  the  party  of  the 
third  part  that  may  be  contracted  during  the 
continuance  of  the  trust,  is  a  deed  of  trust, 
and  not  a  mortgage,  and  transfers  the  legal 
title  to  the  trustees,  retaining  to  the  grantor 
the  right  to  a  reconyeyance  upon  payment, 
and  conferring  the  right  of  sale  as  provided 
In  case  of  default.  (Sayings  and  Loan  So- 
ciety y.  Burnett,  106  Cal.  514.) 

2.  If  the  beneficiary  In  a  deed  of  trust  ac- 
cepts a  note  made  by  the  debtor,  and  his 
subsequent  grantee,  in  pajrment  and  satis- 
faction and  extinguishment  of  all  sums  of 
money  then  due  from  the  debtor,  or  his 
grantee,  and  of  all  claims  and  demands 
which  the  beneficiary  then  had  against  them, 
or  either  of  them,  by  such  payment  the  trust 
Is  extinguished,  except  as  to  the  duty  of  the 
trustees  to  reconvey,  and  a  deed  by  the  trus- 
tees after  sale  is  in  contravention  of  the 
trust  and  void.  (Savings  and  Loan  Society 
V.  Burnett,  106  Cal.  514.) 

3.  Powers  of  sale  under  trust  deeds  or 
mortgages  will  be  strictly  construed,  and  the 
acts  of  the  trustees  in  contravention  of  the 
trust  are  void;  but  it  does  not  follow  that  any 
aale  made  under  siieh  a  power  is  void,  or 
even  voidable,  because  made  for  an  amount 
neater  than  the  secured  debt,  where  no 
bad  faith  appears;  but  the  remedy  of  the 
debtor  is  by  an  action  to  recover  the  surplus, 
and  not  by  an  action  to  set  aside  the  sale,  in 
the  absence  of  proof  or  fraud,  or  that  the 
property  or  the  rights  of  the  mortgagor  were 
injuriously  affected,  or  that  bidders  were  de- 
terred from  attending  the  sale.  (Savings  and 
Loan  Society  v.  Burnett,  106  Cal.  514.) 

4.  Where  the  trustee  under  the  later  deed 
has  authority  to  make  improvements  and  to 
raise  money  by  mortgage  or  otherwise  for 
that  purpose,  and  the  subsequent  payments 
by  the  banlt  were  requested  both  by  the 
debtor  and  by  the  subsequent  trustees,  who 
both,  with  knowledge,  ratified  the  prior  trust 
deed  as  security  for  all  payments  made  by 
the  beneficiary  of  that  deed  in  an  action  by 
such  beneficiary  to  quiet  title  to  the  property 
purchased  at  a  sale  under  the  first  trust 
deed,  where  no  pleading  for  the  defendants 
presents  a  question  as  to  the  validity  of  the 
sale,  or  makes  any  offer  to  restore  any  of  the 
moneys  admittedly  paid  under  the  first  deed 
of  trust,  it  cannot  be  held,  upon  appeal,  that 
the  sale  thereunder  was  either  void  or  void- 
able. (Savings  and  Loan  Society  v.  Burnett, 
106  Cal.  514.) 

5.  Where  the  beneficiary  In  a  deed  of  trust 
hss  the  option  to  make  payments  or  ad- 
vances on  account  of  the  debtor  the  deed  of 
trust  cannot  be  enforced  against  subsequent 
encumbrancers,  or  subsequent  trustees  of  the 
debtor  under  a  second  deed  of  trust,  for  ad- 
vances made  or  given  after  actual  notice  of 
the  subsequent  encumbrances  or  deed; 
but  constructive  notice  by  the  recording  of 
the  subsequent  encumbrance  or  deed  is  not 
enough.  (Savings  and  Loan  Society  y.  Bur- 
nett. 106  Cal.  514.) 


TRUSTS  AND  TRUSTDBS. 

I.  Validity  of  Trusts. 

II.  Consideration  of  Trust. 

III.  Resulting  Trusts. 

IV.  Constructive  Trusts. 

V.  Power  of  Revocation  in  Trust. 
VI.  Actions  to  Declare  Trust;  Parol  E)yi- 
dence  to  Establish;  Statute  of  Lim- 
itations. 

VII.  Following  Trust  Funds. 
VIII.  Duties  and  Liabilities  of  Trustees;  Ac- 
counting, Removal,  and  Interest. 
IX.    Powers  and  Title  of  Tru6te^8;  Com- 
pensation of. 

X.  Rights    of    Beneficiaries;    Rule    that 
Equity  will  not  Allow  Trust  to  Lapse. 

Trust  deed.    See  Trust  Deeds. 

Disqualification  of  trustees.  See  Swamp 
and  Overflowed  Lands,  IV,  2. 

Patentee  for  public  land  as  a  trustee.  See 
Public  Lands,  IV. 

'Ejquitable  conversion,  doctrine  of  as  affect- 
ing trust.    See  £}quitaJble  Conversion. 

Bondholders,  trustee  for,  foreclosure  by, 
time  of  sale  and  delay  in.  See  Mortgages, 
114,  et  seq. 

Distribution  of  estate  to  trustees,  effect  on 
jurisdiction.  &ee  Estates  of  Deceased  Per- 
sons, 68. 

I.  Validity  of  Trusts. 

Void  trust  in  will,  effect  of.    See  Wills,  IV. 
Suspension  of  alienation.   See  Perpetuities. 
Election  of  widow  does  not  estop  her  to 
question  validity  of  trust.   See  Wills,  60. 

1.  To  the  constitution  of  every  valfd  ex- 
press trust  it  is  essential  that  there  should  be 
a  trustee,  an  estate  conveyed  to  him,  a  ben- 
eficiary, a  legal  purpose  and  a  legal  term; and 
while  equity  will  in  some  cases  make  good 
the  absence  of  a  trustee,  if  the  estate  con- 
veyed or  the  beneficiary  be  lacking,  dr  there 
be  no  legal  purpose  or  legal  term,  the  trust 
must  fall.    (Estate  of  Walkerly,  106  Cal.  627.) 

2.  In  order  to  create  a  valid  express  trust 
it  is  essential  that  some  estate  or  interest 
shall  be  conveyed  to  the  trustee,  and,  when 
the  instrument  creating  a  trust  is  other  than 
a  will,  the  estate  or  interest  must  pass  imme- 
diately; but  it  is  not  essential  that  there 
should  be  an  immediate  enjoyment  of  the 
interest  conveyed.  Such  enjoyment  may  be 
made  to  commence  in  the  future,  and  to  de- 
pend for  its  commencement  upon  the  termin- 
ation of  an  existing  life  or  lives  or  of  an 
intermediate  estate.  (Nichols  v.  Emery,  109 
Cal.  323.) 

3.  The  purpose  to  sell  and  distribute  the 
proceeds  of  real  property  after  the  death  of 
the  grantor  is  a  legal  purpose,  and  the  limit- 
ation of  the  term  of  the  trust  to  his  life  does 
not  vitiate  the  trust;  and  the  fact  that  no 
disposition  was  made  by  the  terms  of  the  trust 
of  the  interest  and  estate  intervening  in  time 
and  enjoyment  between  the  date  of  the  deed 
and  the  death  of  the  settler  cannot  affect  the 
trust.    (Nichols  v.  Emery,  109  Cal.  323.) 

4.  A  trust  created  under  the  will  of  a  tes- 
tator  who   was   domiciled   in  the  state   of 
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Peunsylvania*  at  the  time  of  his  death,  and 
which  was  there  probated,  by  the  termfi  of 
which  personal  property  was  devised  in 
trust  for  the  support  and  edhcatlon  of  a 
grand-daughter  of  tlie  testator  until  she 
should  be  twenty-aiw  years  old;,  and  after- 
wards during  the  period  of  her  natoml  life, 
in.  ease  she  should  die  leaving  lawful  issue 
then  hfer  children  should  receive  the  interest 
and  dividends  until  the  youngest  thereof 
should  be  twenty-one  years  old,  at  which 
time  the  corpusof  the  fund  should  "tte  equally 
divided  between  such  children,  is  valid'  un- 
der the  law  of  Pennsylvania,  by  which  the 
testator  was  permitted  to  suspend  the  power 
of  alienation  for  the  period  of  lives  in  being 
and  twenty-one  years  afterward,  and  the 
trust  created' thereby  may  be  enforced  in  this 
state  against  the  trustee  in  favor  of  the  chil- 
dren of  the  deceased,  although  under  the  law 
of  California  the  provisions  of  the  will  would 
be  void  if  it  were  made  in  this  state.  (Whit- 
ney V.  Dodge,  105  Cal.  192.) 

5.  €ourts  have  no  power  to  decree  trusts 
different  in  their  terms  from  invalid  trusts 
created  by  the  will,  so  a»  to  rend«r  the  same 
valid,  nor  can  they  wrest  the  plain  and  un- 
ambiguous language  of  the  will  from  its 
natural  import,  in  order  to  save  it  from  con- 
demnation. (Estate  of  Walkerly,  108  CaL 
027.) 

6.  It  is  the  duty  of  the  court  upon  distri- 
bution to  give  effect  to  the  legal  devises 
and  bequests  of  the  testator,  and  it  cannot, 
even  with  the  consent  of  the  parties,  declare 
valid  trusts  which  are  opposed  to  tiie  express 
mandate  and  policy  of  the  law.  (Estate  of 
Walkerly,  108  Cal.  627.) 

7»  A^  will  devising  the  estate  to  the  execu- 
tore-  as  trustees^  in  trust  to  sell  and  distrib- 
ute the  proceeds,  as  soon  as  in  their  jud«r- 
ment  may  be  for  the  best  interest  of  the  es- 
tate, creates  a  valid  trust,  and  upon  distri>bu- 
tion  of  the  estate  to  the  executors  as  trus- 
t«s-  the  legal  titie  to  the  property  vests  In 
them,  and  upon  their  resignation  or  removal,' 
and  the  appointment  of  a  trustee  as  their 
successor  by  the  court,  the  legal  title  vests 
in  hjm,  strt)ject  to  the  trust.  (Fatjo  v.  Swa- 
sey,  lai  C3al.  6B8.) 

II.  C^nsidecation  of  Trust. 

8.  A  voluntary  settlement  In  trust  for  the 
benefit  of  the  settleif s  children,  if  fully  exe- 
anted,  does  not  require  other  considwation 
f^  its  support  than  parental  affection  and 
duty.    (Nlch<^  V,  Bmery,  109  CaL  8B3.) 

III.  Resulting  Trusts. 

Resulting  trust,  purchase  by  wiffe  fbr 
husband,  mlstaAce  on,  does  not  cnMrte.  See 
Husband  and  Wife,  IL 

9.  There  is  not  any  resulting  trust  in  favor 
of  one  who  lends  money  to  another  with 
which  to  buy  land.  (Perry  v.  Ross,  104  Cal. 
1^.) 

10.  A.  person  in  whose  name  the  legal  title 
to  land  is  vested  is  presumed  to  be  the  abso- 
lute owner  thereof;  and  one  who  chilms  a  re- 
sulting trust  in  the  land  must  establish  by 


clear,  convincing,  and  unambiguous  tlwtl^ 
mony  the  precise  amount  or  propofrtlon  of  tlie 
considemtion  furnished  by  him,  in  onler 
that  the  court  may  determine  the  respective 
rights  of  the  parties  in  the  property  pur^ 
chased;  otben^ise  the  legal  title  wlllpiietviL 
(Woodside  v.  Hewel,  109  Cal.  481.) 

11.  The  presumption  that  the  person  in 
whose  name  the  l^al  titl6  is  vested  ilr  not  to 
be  overcome  by  surmise  or  conjecttife;  but 
there  must  be  satisfactory  evidence  exhibit- 
ing distinctly  the  portion  which  is  really  the 
property  of  each,  and  establishing'  the^  flK^ 
that  the  payment  was  made  for  some  specific 
part  or  distinct  interest  in  the  estate;  and  a 
resulting  trust  will  not  be  held  to  arise  upeu 
payments  made  in  common  hj  the  one  as* 
setting  his  claim  and  the  grantee  in  the  deed, 
where  there  is  uncertainty  as  to  the  pro* 
portion  of  the  property  to  which  the  trust 
extends.    (Woodside  v.  Hewel,  lOB'Cal.  48IJ 

12.  To  follow  trust  money  into  land  and 
impress  the  land  with  a  trust,  the  money 
must  be  distinctly  traced  and  clearly  proved 
to  have  been  invested  in  the  land,  and  the 
conversion  of  the  trust  money  specifically,  as 
distinct  from  other  money  of  the  trustee, 
into  the  property  sought  to  be  subjected  to 
the  trust,  must  be  clearly  shown,  and  it  is 
not  sufficient  to  show  the  possession  of  the 
trust  funds  by  the  trustee,  and  the  purchase 
by  him  of  the  property;  and  payment  for  the 
property  generally  by  the  trustee  does  not 
authorize  the  presumption  that  the  purchase 
was  made  with  trust  funds;  but,  in  the  ab- 
sence of  proof  to  the  contrary,  it  murt  be 
assumed  that  the  purchase  was  made  by  the 
purchaser  with  his  own  funds,  and  was  in- 
tended for  himself  alone.  (Woodside  v. 
Hewel,  100  Cal.  481.) 

13.  Where  the  trustee  of  a  resulting  trust 
conveyed  the  land  to  th^  purchaser  by  an 
unrecorded  deed,  which  was  afterwards  de- 
livered back,  and  then  destroyed  with  the 
consent  of  the  purchaser,  the  legal  title 
vested  in  the  purchaser,  and  did  not  return 
to  the  ttnofitee  by  the  subsequent  destruc- 
tion of  the  deed.  (Weygant  v.  Bartlett,  102 
Gal:  224.) 

14.  The  fact  that  the  record  title  remained 
in  the  name  of  the  grantor  after  the  execu- 
tion and  destruction  of  the  unrecorded  con- 
veyance to  the  purchaser  is  not  sufficient  to 
create  a  trust,  and  the  purchaser  may  main- 
tain an  action  to  quiet  his*  title  to  the  land  so 
conveyed  to  him,  as  against  the  grantor. 
(Weygant  v.  Bartlett,  102^  Cal.  224») 

IV.  Constructive  Trusts. 

15.  Where  one  who  has  agreed  in  his  own 
name,  in  writing,  to  purchase  lands,  has  also 
made  a  verbal  agreement  with  another  that 
he  should  pay  one^half  of  the  purchase  price 
on  or  before  the  expiration  of  the  time  al- 
lowed for  the  examination  of  the  title,  and 
should  become  equally  interested  iii'tiie  pur- 
chase, if  the  latter  does  not  advance  one-half 
of  the  purchase  money,  at  the- time  agreed, 
and  the  former  is*  compirtled  to  pay  the- whole- 
amount  of  the  purchase  money  under  the- 
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-eon tract  of  purchase,  the  latter  cannot,  upon  reserre  a  power  of  revocation;  but  the  trust 

a  subsequent  tender   of   one-half   the   pur-  vemalns  operatiire  and  absolute  untU   the 

chase  money,  enforce  a  eonstractlye  trust  rl^ht  to  revoke  is  exercised  In  the  proper 

In  one-half  of  the  land  purchased,  as  against  mode.    (Nichote  v.  Emerj,  109  Oal.  828.) 
a  plea  of  the  statute  of  frauds.    (Taylor  ▼. 

Kelly,  103  Cal.  178.)  VI.  Actions  to  Declare  Trust;    Parol    Bvl- 

16.  Where  there  is  no  relation  of  trust  or  d^nce  to  Establish;  Statute  of  Dimitatione. 
confidence  between  contracting  parties  other  Verbal  agreement  for  Joint  purchase  of 
than  that  which  is  manifested  in  all  business  lands.    See  ante,  IV. 

affairs,  in   which  the  honor  or  ability   of  Byidence  of  value  is  not  admissible  in  ac- 

the  party  is  relied  upon  for  performance,  no  tlon  to  enforce  trust.    See  ante,  17. 

trust  arises  under  a  verbal  agreement  in  re-  Trust  must  be  created  by  instrument  In 

spect  to  the  purchase  of  lands,  if  there  is  writing,  when.    Bee  ante,  18. 

no  fraud,  undue  influence,  nor  other  wrong-  Officer  not  a  stockholder  purchasing  cor- 

ful  act,  nor  any  accident  or  mistake  con-  porate  property  is  not  trustee.    See  Gorporsr 

nected  with  the  agreement.    (Taylor  v.  Kelly,  tlons,  128. 

103  Cal.  178.)  Express  trust  is  barred  though  there  Is  con- 

17.  Evidence  of  the  value  of  the  property  cealed  fraud,  when.    See  Statute  of  Limita- 
at  the  time  of  the  purchase  is  not  material  tions,  23.                               ^  „     ,  ^ 

or  admissible  In  an  action  to  enforce  a  trust  Executor  coming  wrongfully  into  pos^s- 

in  one-half  of  the  property  purchased,  and  sion  of  policy  is  chargeable  as  trustee.    See 

cannot  in  any  way  affect  the  validity  of  a  Executors  and  Administrators,  20. 

verbal  agreement  upon  which  recovery  is  Administrator  cannot  sue  to  enforce  trust, 

sought.    (Taylor  v.  Kelly.  103  Cal.  178.)  See  Executors  and  Administrators,  26. 

18.  A  verbal  agreement  between  a  mother  //T''H''fi  ""If  ^^  ''''  ^l^'^i^UJ^'J^?!! 
and  son  that  he  and  his  family  should  Uve  8***"*?  ^^  limitations.    See  Estates  of  De- 

with  her  on  premises  which  she  had  bought    ceased  Persons,  16.  

and  paid  for  with  her  own  money,  and  that  Enforcement  of  trust  against  estate,  pr^ 

he  should  have  the  title  thereto  after  her  entation  of  chiim.    See  Estates  of  Deceased 

death,  provided  that  he  would  pay  the  taxes    P^^sjjns,  lo.  ^ ^  ^     ,       «  4.  ,ttt 

and  Insurance  on  the  property  and  keep  the  Following  trust  funds.   See  post,  VII. 

house  in  good  repair,  and  would  furnish  her  21.  Parties  seekin^r  to  enforce  a  trust  in  an 

with  all  necessary  care  and  with  board  and  action  in  which  a  notice  of  lis  pendens  has 

lodging  during  her  life,  does  not,  upon  the  been  filed  hold  substantially  the  same  rela- 

performance  of  the  conditions,  raise  a  con-  tlon  to  mortgagees  of  a  defendant  in  the  suit 

structive  trust  which  is  excepted  from  the  as  subsequent  grantees  by  recorded  convey- 

rule  that  a  trust  in  realty  can  only  be  ere-  ance,  and  toxjut  off  their  right  of  redemption 

ated  by  an  instrument  in  writing,  and  the  it  is  essential  to  make  them  parties  to  a  suit 

alleged  verbal  agreement  cannot  be  enforced  to  foreclose    the    mortgages.      (Randall    v. 

as  against    a    mortgage    executed    by  the  Duff,  101  Cal.  82.) 

mother  for  money  loaned,  although  the  mort-  22.  Where  a  husband,  during  a  serious  lU- 

Ragee  had  notice  of  the  verbal  agreement,  ness,  executed  a  conveyance  of  lands  to  his 

(Wittenbrock  v.  Cass,  110  Cal.  l.>  wife  In  consideration  of  love  and  affection, 

and,  after  recovering  from  his  iUness,  he  and 

V.  Power  of  Revocation  in  Trust  his  wife  sold  and  disposed  of  a  large  amount 

inf  hra^rc^nTeyf^^^^^^  ^e^^X'^'^'fonZ  rhiyertKrfrJ; 

soL,^asSe:  uZ'l^s^o'Vrt^f^^^  r^^^iTTSr^^^reffcfc?  Tt^^^ 

within  ten  monthrafter  the  death  of  the  1?*^^^^^  ^^^  ^^*\j'oa  i^i5nif^riv  frS Vt 

grantor  and  to  divide  the  nrooeeds  nmlflfth  ^^^  conveyance,  unless  it  is  clearly  and  sac- 

fach  to'four  named  chK                errtnto?  isfactorily  shown  by  a  preponderance  of  evl- 

SdUThe?r'S^?i^^^^  fence  that  ^^  the  toe  o^^^^^^ 

to  be  invested  by  the  trustee  for  the  benefit  ^^'''''\7^  ^.''F^'K^l^f^^^                  ^?^ 

of  another  child  of  the  grantor,  and  reserved  «^,^^^^  ,^  ^'^^fn^'"*^^!  !««??« Jll^^^^ 

In  the  conveyance  a  power  of  revoking  the  ^^f  ^  the  evidence  is  conmcting       to  such 

trust,  but  continued  in  possession  of  the  hind  f^^*T^^^''''^?**^Ji?L^!!S^^^^    nr.nS  JSf 

during  the  remainder  5f  his  life  without  re-  ^^""^  ,\*  ^^^  ^!!l^^  lhlr..^n    v^L^pU    1^ 

voking    it,    such    conveyance    immediately  J!;Ta2^1                 (Sherman    v.  Sandell,  106 

passed  a  vested  interest  to  the  trustee  who  ^             ' 

took  the  whole  estate  necessary  for  the  pur-  23.  An  absolute  conveyance  of  lands  can- 
poses  of  the  trust,  there  remaining  in  the  not,  after  its  execution,  be  turned  Into  a  trust 
grantor  the  equivalent  of  a  life  estate  during  ^y  any  subsequent  oral  declarations  of  the 
his  own  life  and  entitling  him  to  remain  in  parties  thereto.  (Shernaan  v.  ifiandell,  106  Cal. 
possession  of  the  land,  or  to  lease  it  and  re-  373.) 

tain  the  profits;  and  the  power  of  revocation  24.  Where  the  court  finds  that  the  trust 

contained  in  the  instrument  did  not  operate  upon  which  the  plaintiff's  right  of  action  de- 

to  destroy  or  change  its  character,   or  to  pends  was  not  created,  issues  as  to  whether 

make  it  a  will  or  testamentary  disposition  of  the  property  was  at  the  date  of  the  instru- 

hls  property.    (Nichols  v.   Emery,  109  Cal.  ment  community  property  or  separate  prop- 

323.)  erty,  or  whether  the  defendant  was  improp- 

20.  The  settler  of  a  trust  has  the  right  to  eily  managing  the  property,  or  was  under 
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the  undue  influence  of  her  husband,  became 
Irrelevant,  and  any  error  in  the  findings  of 
the  court  upon  this  issue,  or  in  its  rulings  as 
to  the  admission  of  evidence  in  their  support, 
axe  immaterial.  (Sherman  v.  Sandell,  106 
Cal.  373.) 

25.  In  an  action  to  enforce  a  trust  where  a 
new  trial  was  ordered  as  to  the  issue  of  pay- 
ment of  a  valuable  consideration  for  prop- 
erty conveyed  to  one  of  the  defendants  and 
as  to  whether  he  was  the  owner  thereof,  evi- 
dence offered  upon  the  trial  of  such  issue 
not  relevant  to  lue  issue  of  payment  of  a 
valuable  consideration,  and  not  tending  to 
establish  any  ownership  in  the  defendant, 
and  an  offer  to  prove  title  In  him  by  adverse 
possession  of  the  property,  which  was  found 
against  him  upon  the  first  trial,  is  properly 
excluded.    (Duu:  v.  Duff,  101  Cal.  1.) 

26.  Testimony  that  the  defendant  had  ad- 
mitted that  he  held  the  property  in  trust  is 
properly  received,  as  tending  to  show  that  he 
did  not  pay  a  valuable  consideration  for  it, 
(Duff  V.  Duff,  101  Cal.  1.) 

27.  In  an  action  to  enforce  a  trust  and  to 
compel  a  conveyance,  the  court  may  fix  a 
limitation  in  the  decree  of  enforcement, 
within  which  money  must  be  paid  or  ten- 
dered as  a  condition  of  the  conveyance,  and 
may  provide  that,  in  default  of  payment  or 
tender  made  on  or  before  a  day  fixed  in  the 
decree,  all  the  right,  title,  and  interest  of  the 
plaintiff  shall  cease  and  be  at  an  end,  and 
that  inereafter  neither  of  the  defendants 
shall  be  held  as  a  trustee  in  respect  to  any 
of  the  matters  mentioned  in  the  decree,  and 
the  parties  may  be  concluded  \>y  such  limi- 
tation. (Cosby  V.  Superior  Court,  110  Cal. 
45.) 

28.  Where  a  trust  claim  has  not  been  repu- 
diated during  the  lifetime  of  the  trustee, 
the  statute  of  limitations  is  set  in  motion 
from  the  time  of  the  first  publication  of 
notice  to  creditors.  (McGrath  v.  Carroll, 
110  Cal.  70.) 

VII.  Following  Trust  Funds. 

Following  trust  funds  into  land.  See  ante, 
12. 

29.  Where  a  trustee  commingled  the  funds 
of  the  beneficiary  with  his  own,  in  the  pros- 
ecution of  a  large  business  in  which  he  had 
invested  a  capital  in  comparison  to  which 
the  trust  fund  was  insignificant,  and  the 
trust  money  was  not  essential  to  the  busi- 
ness, and  did  not  add  materially  to  the  prof- 
its, the  profits  of  the  'business  cannot  be  con- 
sidered as  earned  by  the  use  of  the^  trust 
fund,  and  the  beneficiary  is  not  entitled  to 
follow  the  fund,  and  to  take  so  much  of  the 
property  purchased  with  the  common  fund 
as  the  successors  of  the  trustee  cannot  show 
to  be  theirs.  (Faullsiner  v.  Hendy,  103  Cal. 
15.) 

30.  An  iavoluntary  trust  can  'be  enforced 
against  persons  who  come  into  possession  of 
trust  property  only  to  the  same  extent,  in 
the  same  manner,  and  with  like  force  and 
effect  as  against  the  original  trustee;  and 
there  is  no  cause  of  action  against  one  who 


purchases  a  draft  from  the  administratrix  in 
part  consideration  of  her  private  debts,  un- 
less the  administratrix  has  failed  to  account 
for  that  part  of  the  proceeds  of  the  draft 
which  was  applied  to  the  payment  of  her 
private  de-bt.  (Gray  v.  Farmers'  Exchange 
Bank,  106  Cal.  60.) 

VIII.  Duties   and   Liabilities   of    Trustees; 
Accounting,  Removal  and  Interest. 

Action  for  accounting,  finding  against 
plea  of  statute  of  limitations.  See  Statute 
of  Limitations,  35. 

Accounting,  action  for,  omission  of  con- 
clusion as  to  truBt  relation  immaterial,  when. 
See  Findings,  7. 

Appointment  of  new  where  trustee  Is  re- 
moved or  resigns.    See  post,  52. 

31.  It  would  not  be  within  the  scope  of 
a  just  and  enlightened  public  policy  to  allow 
a  trustee,  with  trust  funds  in  his  hands,  re- 
ceived under  a  will  perfectly  valid  in  an- 
other state,  to  avoid  the  trust,  appropriate 
the  funds  to  his  own  use,  and  defeat  the 
beneficiaries,  by  the  simple  device  of  com- 
ing to  this  state  and  bringing  the  funds 
with  him,  and  pleading  that  the  trust  is  not 
valid  under  the  laws  of  this  state.  (Whit- 
ney V.  Dodge,  105  Cal.  192.) 

32.  A  trustee  ifi  not  liable  to  an  action  for 
money  deposited  with  him  upon  an  express 
trust  to  expend  the  same  for  the  use  and 
benefit  of,  and  as  directed  by,  the  cestui  que 
trust,  until  after  a  previous  demand  by  the 
cestui  que  trust  and  refusal  by  the  trustee; 
and  in  the  absence  of  any  such  demand  and 
refusal,  the  claim  of  the  cestui  que  trust 
against  the  trustee,  and  a  claim  of  the  lat- 
ter against  the  former  for  services  rendered 
in  his  individual  capacity,  are  not  "recipro- 
cal demands,"  and  do  not  constitute  a  ^'mu- 
tual  account'*;  and  the  death  of  the  cestui 
que  trust  during  the  continuance  of  the  trust 
makes  no  difference  in  this  rule.  (Miller  v. 
Bradbury,  109  Cal.  170.) 

33.  A  petition  filed  in  the  superior  court 
after  the  final  distribution  of  the  estate  of 
a  decedent,  asking  for  an  accounting  and  re- 
moval of  trustees,  to  whom  the  residue  of 
the  estate  had  been  distributed,  and  alleg- 
ing their  mismanagement  of  the  estate,  and 
their  failure  to  report  or  account,  will  be  re- 
garded as  a  bill  of  equity  addressed  to  the 
equitable  power  of  the  superior  court,  and 
the  objection  that  the  petition  was  entitled 
"in  the  matter  of  the  estate"  of  the  dece- 
dent, and  that  the  trustees  were  brought 
in  by  citation  from  the  probate  division  of 
the  superior  court,  is  waived  by  their  ap- 
pearance and  answer  w^ithout  objection  to 
the  form  of  the  petition,  and  cannot  be  urg- 
ed upon  appeal  for  the  first  time.  (Estate 
of  Thompson,  101  Cal.  349.) 

34.  Where  it  appears  that  no  profits  had 
been  made  by  a  trustee  from  the  use  of 
trust  money  in  his  business,  which  can  just- 
ly be  said  to  be  profits  made  by  the  use  of 
the  trust  fund,  the  trustee  is  chargeable 
for  such  use  with  compound  interest  from 
the  date  of  his  appropriation  of  the  fund 
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until  the  entry  of  final  Judgment;  and  where 
a  judgment  has  been  entered  for  such  in- 
terest upon  a  first  trial,  which  was  set  aside 
by  the  granting,  of  a  new  trial,  it  is  error  to 
allow  simple  interest  only  from  the  entiy 
of  the  first  Judgment.  (Faulkner  v.  Hendy, 
103  Cal.  15.) 

35.  A  trustee  of  an  estate  who  has  min- 
gled the  trust  funds  with  funds  of  a  part- 
nership of  which  he  was  a  member,  which 
latter  funds  earned  about  eleven  per  cent 
per  annum  net,  and  who  is  guilty  of  gross 
negligence  in  the  management  of  the  estate, 
is  properly  chargeable  with  interest  upon 
the  trust  funds  at  the  rate  of  ten  per  cent 
per  annum,  compounded  annually  up  to  the 
time  of  the  settlement  of  his  accounts;  but 
it  is  error  for  the  court  to  malce  such  charge 
continue  "so  long  as  he  shall  remain  in  of- 
fice** as  a  trustee.  It  must  be  presumed  that 
in  future  the  appellant  will  faithfully  dis- 
charge the  duties  of  his  office.  (Estate  of 
Thompson,  101  €al.  349.) 

36.  It  is  a  general  rule  that,  where  the 
omission  of  a  trustee  is  due  to  simple  negli- 
gence, without  any  actual  intent*  to  cheat  or 
defraud,  simple  interest  alone  is  allowed  the 
cestui  que  trust  on  the  trust  funds,  but  if 
the  omission  is  willful,  compound  Interest  is 
allowed.    (Estate  of  Oou^lnB,  111  €al.  441.) 

37.  Mere  error  of  Judgment  is  not  suffi- 
cient to  subject  a  trustee  to  punitive  respon- 
sibility, nor  does  the  law  demand  of  him 
extraordinary  care,  or  make  him  an  insurer 
of  the  trust  property,  or  liable  for  losses  up- 
on an  investment  which  may  occur  from 
depreciation  of  values,  where  he  has  exer- 
cised reasonable  care,  diligence,  and  busi- 
ness prudence  in  the  form,  manner,  and  se- 
curities approved  of  by  rules  of  equity.  (Es- 
tate of  Cousins,  111  Cal.  441.) 

Trustee  using  funds  in  business,  rights  of 
beneficiary.    See  ante,  VII. 

38.  Where  a  trustee,  in  manifest  violation 
of  his  trust,  has  applied  the  trust  funds  to 
his  own  benefit  and  profit  in  trade,  a  court 
of  equity  will  apply  the  rule  of  annual  or 
semi-annual  rests,  if  it  will  be  most  for  the 
benefit  of  the  cestui  que  trust.  The  true 
nile  in  equity  in  such  cases  is  to  take  care 
that  all  the  gain  shall  go  to  the  cestui  que 
trust.    (Estate  of  Thompson,  101  Cal  349.) 

39.  In  the  settlement  of  the  account  of  the 
trustee  of  an  estate,  the  burden  of  proving 
an  expenditure  to  have  been  necessary  is 
upon  the  trustee.  (Estate  of  Thompson,  101 
Gal.  349.) 

IX.  Powers  and  Title  of  Trustees;  Compen- 
sation of. 

Stock,  trustee  of,  right  to  vote.  See  Cor- 
porations, 43. 

Trustee,  right  of  appeal  of.  See  Appeals, 
33. 

Provision  gives  trustee  a  power  to  sell, 
when.    See  Wills,  63. 

Title  of  trustee.    See  ante,  7. 

Title  Off  successor  to  trustee.    See  ante,  7. 

Title  of  trustee,  where  there  is  a  power 
of  revocation  in  a  trust.    See  ante,  V. 


Trustee  can  have  title  quieted  as  against 
mortgagee  of  beneficiary.    See  post,  53. 

40.  The  trustee  takes  an  estate  adequate* 
to  the  execution  of  the  trust,  no  more  and 
no  less.  (Morffew  v.  San  Francisco  and 
San  Rafael  R.  R.  Co.,  107  Cal.  587.) 

41.  Section  863  of  the  Civil  Code,  which 
enacts,  generally,  that  the  whole  of  the  trust 
estate  in  real  property  is  vested  in  the  trus- 
tees, and  that  the  beneficiaries  take  no  es- 
tate or  interest  in  the  property,  but  may  en- 
force the  trust,  is  not  affected  or  repealed 
by  section  867  of  the  code  as  amended  in 
1874,  which  permits  the  transfer  of  the 
rights  of  the  beneficiary  to  the  rents  and 
profits,  unless  restrained  by  the  instrument 
creating  the  trust.  (Fatjo  v.  Swasey,  111 
Cal.  628.) 

42.  Where  trustees  are  appointed  under  a 
contract  to  control  and  operate  certain  prop- 
erties for  the  use  and  benefit  of  the  respec- 
tive parties  to  the  contract,  such  trustees 
are  simply  the  agents  or  instruments  of  the 
parties  to  the  contract,  and  have  no  inter- 
est in  the  controversy  in  any  legal  sense, 
and  are  not  required  to  be  Joined  as  parties 
defendant  in  an  action  for  a  specific  per- 
formance of  the  contract,  and  for  an  ac- 
counting under  it,  and  for  damages  for  its 
breach.  (San  Diego  Water  Co.  v.  San  Diego 
Flume  Co.,  108  Cal.  549.) 

43.  Where  a  note  given  to  a  trustee  was 
made  payable  to  him  as  trustee,  "or  order," 
and  a  mortgage  was  also  expressly  made 
to  him  as  trustee,  "his  assigns  and  succes- 
sors," the  trustee  has,  by  necessary  impli- 
cation, the  power  to  sell  or  assign  the  note 
and  mortgage;  and,  where  no  evidence  is 
offered  to  overcome  the  presumption  that 
the  assignee  took  the  note  and  mortgage 
for  value,  the  transfer  to  him  is  valid  and 
not  in  violation  of  the  trust.  (Giselman  v. 
Starr,  106  Cal.  651.) 

44.  Every  express  trust,  valid  in  its  crea- 
tion, vests  the  whole  estate  in  the  trustees, 
and  where  It  provides  for  applying  the  in- 
come for  twenty-five  years,  and  for  a  sale  of 
the  property  and  disposition  of  the  proceeds, 
it  vests  the  whole  legal  and  equitable  estate 
which  the  testator  enjoyed,  and  the  bene- 
ficiaries take  no  estate  as  such,  their  interest 
being  merely  the  right  to  the  enforcement 
of  the  trust;  and  during  the  period  limited 
for  the  trust  any  attempt  by  the  trustees  to 
convey  would  contravene  the  trust  and  be  a 
void  act,  nor  can  the  trust  be  terminated  or 
destroyed  during  the  period  fixed  for  its 
existence  even  by  the  consent  and  Joint  acts 
of  all  the  trustees  and  beneficiaries;  and 
such  trust  would,  if  enforced,  necessarily 
make  the  absolute  fee  inalienable  during 
the  period  of  the  trust.  (Estate  of  Walker- 
ly,  108  Cal.  627.) 

45.  The  whole  estate,  which  under  sec- 
tion 863  of  the  Civil  Code  is  vested  in  the 
trustees,  is  the  whole  of  such  an  estate  as 
is  necessary  to  carry  out  the  purposes  of 
the  trust.  (EJstate  of  Walkerly,  108  Cal. 
627.) 

46.  Where  there  is  no  trust  for  the  purpose 
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of  sale  and  the  power  of  sale  of  the  unpro- 
ductiye  lands  is  by  the  terms  of  the  will 
left  discretionary,  a  life  estate,  vested  in  the 
trustee  as  an  Indivldnal,  Is  not  enlarged  to 
a  fee  by  the  power  of  sale,  and  the  power 
of  sale  granted  to  the  trustee  to  sell  the  re- 
mainder after  the  termination  of  her  life  es- 
tate Is  a  mere  naked  power  to  sell  such  es- 
tate, not  coupled  with  any  Interest  In  the  fee. 
(Morffew  v.  San  Francisco  and  San  Rafael 
R.  R.  Co.,  107  Cal.  587.) 

47.  After  the  decree  of  distribution  to  the 
widow  as  trustee  no  confirmation  of  a  sale 
under  the  power  held  by  her  as  trustee  was 
required  or  authorized  by  law.  (Morffew  v. 
San  Francisco  and  San  Rafael  R.  R.  Co.,  107 
Cal.  587.) 

48.  The  delay  or  failure  of  the  trustees 
to  sell  the  property  pursuant  to  the  trust 
does  not  operate  to  destroy  the  trust,  or  vest 
title  In  the  beneficiaries;  but  If  the  trustees 
err  in  the  exercise  of  the  judgment  reposed 
in  them  to  sell  the  property  as  soon  as,  in 
their  judgment,  it  will  be  most  for  the  inter- 
est of  the  estate,  the  only  remedy  for  the 
beneficiaries  is  to  apply  to  the  court  for  an 
order  directing  the  trustees  to  proceed  and 
execute  the  trust,  or  for  their  removal. 
(Fatjo  V.  Swasey,  111  Cal.  628.) 

49.  A  direction  in  the  will  to  the  trustees 
to  convert  the  land  into  money  is  for  the 
benefit  of  those  for  whose  use  the  conver- 
sion is  intended  to  be  made,  and,  as  to 
them,  the  conversion  Is  deemed  to  be  made 
from  the  death  of  the  testator;  but  such  a 
direction  does  not  affect  the  title  or  char- 
acter of  the  property  so  far  as  the  legatees 
or  heirs  are  concerned,  or  prevent  the  trus- 
tees from  acquiring  the  legal  estate  In  the 
land,  subject  to  the  trust.  (Fatjo  v.  Swasey, 
111  Cal.  028.) 

50.  Where  the  purchaser  of  a  tract  of 
land  had  the  conveyance  made  to  a  third 
party  as  a  mere  matter  of  convenience,  the 
latter  cannot  claim  compensation  for  serv- 
ices as  trustee,  where  it  appears  that  he 
rendered  no  services  of  appreciable  value  to 
the  purchaser,  and  that  any  services  ren- 
dered by  him  were  intended  to  be  gratui- 
tous.   (Weygant  v.  BarUett,  102  Cal.  224.) 

51.  Compensation  to  trustees  is  allowed 
only  to  faithful  stewards  for  their  care,  trou- 
ble, and  responsibility  in  the  management  of 
tlie  estate,  and  compensation  Is  properly  re- 
fused where  the  trustee  Is  guilty  of  gross 
negligence  In  the  management  of  the  estate, 
and  the  fact  that  the  will  Itself  provides  for 
compensation  is  Immaterial.  (Eistate  of 
Thompson,  101  Cal.  349.) 

X.  Rights  of  Beneficiaries;  Rule  that  Equi- 
ty will  not  Allow  Trust  to  Lapse. 

52.  Courts  of  equity  have  inherent  ju- 
risdiction over  all  matters  of  trust  and  trus- 
tees, and  they  never  allow  a  trust  to  fail  for 
want  of  a  trustee,  and  they  may  appoint  a 
new  trustee  when  the  trustees  originally 
appointed  resign  or  are  removed,  and  a  new 
appointee,  when  he  accepts  the  place,  suc- 
ceeds to  all  the  rights,  duties,  and  respon- 


sibilities   of    hia    predeceesiMS.    (Fatjo    t. 
Swasey,  111  Cal.  G28.) 

53.  The  beneficiary  of  a  legal  trust  has 
no  mortgageable  interest  in  the  trust  prop- 
erty, and  a  mortgagee  of  such  beneficiary 
acquires  no  lien  thereupon  by  the  execu- 
tion of  the  mortgage,  and  no  title  can  be 
acquired  by  its  foreclosure;  and  the  trustee 
may  have  his  title  quieted  as  against  such 
mortgage,  and  as  against  a  purchase  made 
under  foreclosure  thereo'f.  (Fatjo  ▼.  Swa- 
sey. lir  Cal.  628.) 

Delay  of  trustee  to  sell  does  not  vest  title 
in  beneficiary.    See  ante,  48,  49. 

Transf eraUe  interest  of  beneficiary.  See 
ante,  41. 

TULARE  COUNTY. 

Furnishing  tax  lists  to  Kings  county.  See 
Kings  County,  1,  2. 

'  Tox-collectx>r  of,  need  not  collect  taxes  in 
Kings  county.    See  Kings  County,  2.  "* 

ULTIMATE  FACTS. 

See  Findings,  II. 

Finding  i^  of  and  not  of  a  conclusion  of 

law,  when.   See  Sales,  27. 

ULTRA  VIRES  OONTRAOTS. 
See  Corporations,  VI,  4. 

UNCERTAINTY. 

See  cross-references  under  Certainty. 

UNCHASTE  CONDUCT. 
See  Marriage  and  Divorce,  18. 

UNCONTROLLABLE  IMPULSE. 
See  Insanity,  I. 

UNDERTAKERS. 
Assumpsit  by.    See  Husband  and  Wife,  31. 

UNDERTAKINGS. 

See  Bonds. 

Appeal,  bond  on.    See  Appeals,  VI. 

UNDUE  INFLUENCE. 

See  Fraud, 
Deed  not  set  aside  for,  when.    See  Fraud, 
7. 
Will  is  not  void  for,  when.    See  Wills,  IV. 

UNINCORPORATED  ASSOCIATIONS. 

I.  Articles  of  Association  and  By-laws; 
Enforcement  by  Action. 

II.  Expulsion  of  Mem^ber  or  of  Subordi- 
nate Lodge. 

III.  Sick  Benefits. 

IV.  Change  of  Beneficiary. 

1.  Power  to  Change. 

2.  What   Constitutes  and   how   Accom- 

plished; Prevention  of. 

3.  Effect  of;  Actions    between    Benefi- 

claries;  Payment  into  Court. 
V.  Endowment   Coupons     or    Certificates; 
Actions  on. 
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Quo  warranto  iwooeedings  against  mutual  5.  The  charges  against  a  member  of  a 

life    association.    See    Corporations,    18,  et  lodge  for  a  breach  of  its  laws  are  sufficient- 

seq.  \y  specific  when  they  apprise  the  member 

Notice  of  assessment  as  waiver  of  forfeit-  of  the  nature  of  the  charges,  and  enable  him 

•are.  See  Insurance,  17.  to  prepare  for  his  defense.  (Levy  v.  Mag- 
nolia Lodge,  No.  29,  I.  O.  O.  F.,  110  Cal. 

I.  Articles  of  Association  and  By-laws;  En-  2^.) 

forcement  by  Action.  ^   j^  jg  ^  principle  of  natural  ju«tlce  that 

1.  The  articles  of  association,  or  the  con-  no  one  should  be  condemn^  without  an  op- 
stitutlon  and  by-laws  of  benevolent  or  so-  portunity  to  be  heard  In  his  defense;  and  a 
cial  organizations,  are  in  the  nature  of  the  by-law  which  authorizes  a  member  of  a 
terms  of  contract  which  the  members  have  benevolent  association  to  be  expelled  with- 
entered  Into,  and  for  the  violation  of  any  of  out  a  bearing  or  which  authorizes  a  subor- 
tbese  terms  the  penalty  and  mode  of  its  en-  dinate  association  to  be  deprived  <^  its  char- 
forcement  are  ordinarily  provided  by  the  ter  without  a  hearing,  is  unreasonable  and 
articles;  but,  in  order  to  invoke  the  aid  of  a  void.  (Grand  (»rove  of  the  United  Ancient 
court  to  enforce  the  payment  of  money  or  Order  of  Druids  of  Oal.  v.  The  Garibaldi 
the  delivery  of  property  in  pursuance  of  the  Grove,  No.  71,  of  the  United  Ancient  Order 
articles  of  association,  or  by-laws,  the  plain-  of  Druids,  105  Cal.  219.) 

tiff  must  show  a  rtght  to  the  money  or  prop-  ^   ^  proclamation  by  the  presiding  offl- 

erty  sought  and  that  the  defendants  are  un-  ^^  ^^  ^^^  ^^and  Grove  of  the  United  An- 

der  an  oWigat ion  to  comply  with  the  de-  ^j^^^  ^^^^  ^^  p^.^^  ^^  Ofdifomia,  order- 

mand  of  the  plaintiff  therefor,  pursuant  to  ^       ^^^  suspension  of  a  subordinate  grove, 

valid  rules  of  the  association.  ((5ran^  without    any    written    charges    preferred 

of  the  United  Ancient  Order  of  Druids  of  j^^^  it,  or  notice  to  it  of  any  complaint, 

California  V  The  GaiibaldlGrove^  or  opportunity  to  be  heard  thereon,  based 

«je  United  An<dent  Order  of  Dnilds.  106  Cal.  ^j^^p^y    upon   what   the   officer   had   heard 

'^^•'  about  the  grove,  is  invalid  and  void,  and 

2.  What  might  be  bad  or  unreasonable  as  cannot  form  the  basis  of  an  action  by  the 
a  by-law,  as  being  against  common  right,  grand  grove  against  the  subordinate  grove 
may  be  good  as  a  contract;  and  a  man  may  and  Its  treasurer,  to  compel  the  surrender 
part  with  or  waive  a  common  right  volun-  of  moneys  of  the  subordinate  grove  to  the 
tarily,  of  which  it  would  be  Impolitic  and  grand  grove.  (Grand  Grove  of  the  United 
unjust  to  deprive  him  by  a  by-law  passed  Ancient  Order  of  Druids  of  Cal.  v.  The  Gari- 
wlthout  his  assent.  (Levy  v.  Magnolia  baldl  Grove,  No.  71.  of  the  United  Ancient 
I^odge,  No.  29,  I.  O.  O.  P.,  110  Cal.  297.)  Order  of  Druids,  105  Cal.  219.) 

wHh;!rn^?o«  w^  ''''^^^o.  ""i  ""^""^^  8-  ^°  article  of  associaUon  authorizing  the 

nh^nL  ?ff   J!^  Jfl^^^^^           T^'  ^'       ^   K.  suspension  by  the  grand  grove  of  a  subordl- 

T«JI«r;«  xL«i;     J    '                      ,.  that  formal  charges  must  be  presented  and 

with  bUiwrsS^  Do^^^^^^       noncompliance  sustained,  and  the  articles  cannot  be  con- 

«S  ?IJ\Z^M^^  ^   '-I  w  1.       «..    .  strued  as  giving  the  presiding  officer  of  the 

^^li^.J^I^'^l^^^^^^                    T'  ^^^^^  ^^^^  a  powe?  of  suspension  of  a 

t^^  Q                                  ^    contract    See  subordinate  grove  without  notice   of   hear- 

**^*^'  ^'  ing.    (Grand  Grove  of  the  United  Ancient 

,^    „       ,  .        ^  ^,      ^             ^  ^  ^  Order  of  Druids  of  Cal.  v.  The  Garibaldi 

II.  i-xpulsion  of  Member  or  of  Subordinate  Grove,  No.  71,  of  the  United  Ancient  Order 

^^odge,  of  Druids,  105  Cal.  219.) 

3.  Where  a  member,  who  signed  the  writ- 
ten constitution  and  by-laws  of  an  Odd  Fel-  III.  Sick  Benefits. 

lows'  lodge,  has  been  expelled,   in  accord-  ,   ^.                          xi^     ^                 ^             ^ 

ance  with  the  provisions  of  the  by-laws,  for  Actions   upon   certificates  or   endowment 

a  violation  thereof  on  his  part,  and  for  con-  coupons.    See  post,  V. 

tempt  in  refusing  to  appear  before  a  com-  0.  A  by-law  of   a   fraternal    oi^ganlzation 

mittee  appointed  to  try  charges  against  him,  which  provides  for  the  payment  of  a  definite 

in  pursuance  of  the    constitution    and    by-  sum  for  each  week  that  any  member  is  sick 

laws  of  the  lodge,  mandamus  will  not  lie  to  ^^  disabled,  so  as  to  be  unable  to  earn  a  llve- 

restore  him  to  membership.    (Levy  v.  Mag-  Uhood,  is  in  its  nature  a  severable  and  not 

nolfa  Lodge,  No.  29,  I.  O.  O.  P.,  110  Cal.  297.)  an  entire  contract,  and  each  default  is  a 

4.  A  member  who  has  signed  the  by-laws  separate  cause  of  action,  and  does  not  work 
of  a  lodge,  which  provide  that  a  member  ^  breach  of  the  whole  contract,  and  a  mem- 
may  be  expelled  for  contempt  in  failing  to  ^^  ^^^  ^®  brought  an  action  for  sick  ben- 
appear  before  a  committee  to  stand  trial  up-  ®^ts  cannot  recover  in  that  action  any  bene- 
on  charges,  and  that  in  such  case  the  re-  ^*®  accruing  subsequent  to  the  bringing  of 
port  of  the  committee  shall  be  conclusive,  ^^^  action.  (Robinson  v.  Bxempt  Fire  Corn- 
waives  any  right  of  objection  to  the  report  P^^^  ^^  ^^^  C*ty  of  San  Francisco,  103  Cal. 
of  the  committee,  by  Intentional  default  In  ^-^ 

refusing  to  appear  before  it  to  answer  to  10.  Where  a  member  of  the  tribe  of  the 

the  charges    made    against    him.    (Levy  v.  Order  of  Red  Men  was  declared  insane  by 

Magnolia  Lodge,  No.  29,  I.  O.  O.  F.,  110  Cal.  the  superior  court  of  the  county  in  which  he 

297.)  resided,  and  committed  to  the  asylum  for 
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the  Insane  at  Napa,  where  he  remained  sick 
and  unable  to  attend  to  any  business  until 
he  died,  his  administratrix  cannot  recover 
sick  benefits  under  the  by-laws  of  the  or- 
der, where  there  was  no  compliance  with 
the  by-laws  in  sending  to  the  order  a  prop- 
erly attested  statement  of  the  case.  (Walsh 
V.  Cosumnes  Tribe,  No.  14,  Improved  Order 
Red  Men,  108  Cif  1.  496.) 

11.  Where  the  by-laws  contain  different  pro- 
visions for  sick  benefits  to  resident  brothers 
from  those  required  in  the  case  of  absent 
brothers,  the  term  "resident"  \s  not  to  be 
construed  in  reference  merely  to  the  legal 
residence  of  a  member,  but  is  simply  intend- 
ed to  designate  one  who,  at  the  time  of  his 
claiming  benefits,  is  within  the  jurisdiction 
of  the  tribe  of  which  he  is  a  member,  and 
an  absent  brother  Is  one  who  happens  to  be 
at  the  time  permanently  or  temporarily 
without  the  Jurisdiction;  and  one  who  be- 
comes insane,  and  is  removed  from  without 
the  Jurisdiction  of  the  tribe  to  an  insane 
asylum,  becomes  an  "absent"  brother  with- 
in the  intent  and  meaning  of  the  by-laws, 
notwithstanding  his  legal  status  as  a  resi- 
dent is  unaffected.  (Walsh  v.  Cosumnes 
Tribe,  No.  14,  Improved  Order  Red  Men,  108 
Cal.  496.) 

12.  The  Insanity  of  a  member  cannot  ex- 
empt him  from  the  necessity  of  complying 
with  the  by-laws  for  the  recovery  of  sick 
benefits,  where  the  act  required  is  one  that 
can  be  performed  by  others  In  his  behalf, 
and  where  it  appears  that  he  had  a  guard- 
ian legally  appointed,  whose  duty  it  was 
to  look  after  his  interests,  and  who  was  au- 
thorized to  furnish  the  certificate  required, 
the  failure  to  furnish  the  certificate  as  re- 
quired by  the  by-laws  is  fatal  to  a  recov- 
ery. (Welsh  V.  €osumnes  Tribe,  No.  14,  Im- 
proved Order  Red  Men,  108  Cal.  496.) 

13.  The  fact  that  a  special  committee  was 
appointed  to  interview  the  wife  of  the  in- 
sane member,  and  to  explain  to  her  the  law 
and  status  of  her  husband,  upon  a  point 
raised  by  a  member  that  his  insanity  was 
caused  from  his  own  fault  (by  over-lndul- 

•  gence  in  alcoholic  beverages— it  not  appear- 
ing that  the  tribe  by  any  vote  adopted  the 
view  that  on  that  ground  he  was  not  enti- 
tled to  sick  benefits,  nor  that  the  committee 
did  not  explain  the  law  that  he  couM  not  be 
allowed  benefits  without  furnishing  the  cer- 
tificate required  by  the  by-laws— does  not 
tend  to  estop  the  tribe  from  defending 
against  a  claim  for  sick  benefits  upon  the 
ground  that  such  certificate  was  not  fur- 
nished. (Welsh  V.  Cosumnes  Tribe,  No.  14, 
Improved  Order  Red  Men,  108  Oal.  496.) 

14.  Although  the  courts  have  Jurisdiction 
to  hear  and  dispose  of  a  complaint  against 
a  lodge  for  refusal  to  allow  sick  benefits, 
yet,  where  the  laws  of  the  lodge  provide  a 
remedy  for  the  grievance  complained  of, 
that  remedy  must  first  be  pursued  and  ex- 
hausted; and  the  failure  to  pursue  that  rem- 
edy is  a  perfect  defense  to  an  action  in  any 
state  court.  (Levy  v.  Magnolia  Lodge,  No. 
29,  I.  O.  O.  F.,  110  Cal.  297.) 


IV.  Change  of  Beneficiary. 
1.  Power  to  Change. 

15.  Where  the  constitution  of  a  mutual 
benefit  society  does  not  provide  for  a  change 
or  substitutfon  of  beneficiaries  in  certificates 
issued  by  it,  a  provision  in  the  will  of  a 
member  attempting  to  dispose  of  the  money 
coming  from  a  certificate  of  insurance  as 
money  to  become  due  at  his  death,  to  a  per- 
son other  than  those  named  as  beneficiaries 
in  the  certificate,  is  not  effective  to  make  a 
change  of  beneficiaries,  and  the  provision  of 
the  will  cannot  be  construed  as  a  revoca- 
tion and  substitution  of  beneficiaries,  which, 
if  made  at  all,  must  be  made  during  the 
lifetime  o5  the  testator,  who  cannot  revoke 
and  substitute  a  beneficiary  after  death. 
(De  Silva  v.  Supreme  Council,  109  CaL  373.) 

16.  A  testator  cannot  make  a  testamentary 
disposition  of  a  certificate  of  Insurance  to 
any  other  person  than  the  beneficiary  nam- 
ed in  the  certificate,  and  can  only  make  a 
revocation  and  substitution  of  beneficiaries 
to  take  effect  during  life.  (De  Silva  v.  Su- 
preme Council,  109  Cal.  373.) 

17.  The  designation  of  a  beneficiary  with 
whom  no  contract  is  made  is  in  the  nature 
of  an  inchoate  or  unexecuted  gift,  revocable 
at  any  moment  by  the  donor,  and  wholly 
within  his  control,  and  the  beneficiary  so 
designated  possesses  no  equities,  but  is  a 
volunteer,  pure  and  simple.  (Jory  v.  Su- 
preme Council  American  Legion  of  Honor, 
106  Cal.  20.) 

18.  A  person  contemplating  (benefits  in  a 
mutual  benefit  association  may  so  contract 
with  the  proposed  beneficiary  as  that  when 
the  certificate  is  issued  the  beneficiary  may 
have  a  vested  interest  in  the  proceeds  of  the 
certificate,  which  the  insured  member  has 
no  power  to  defeat,  unless  a  stronger  and 
better  equity  prevails  in  favor  of  a  second 
beneficiary.  (Jory  v.  Supreme  Council  Amer- 
ican Legion  of  Honor,  105  Cal.  20.) 

19.  Whenever  equities  are  vested  in  favor 
of  a  first  beneficiary  under  a  contract  a 
court  of  equity  will  declare  the  insured  es- 
topped from  substituting  a  second  benefi- 
ciary who  possesses  no  equities;  and  such 
estoppel  being  enforced  against  the  insured 
is  equally  in  force,  and  may  be  successfully 
urged  against  a  volunteer  beneficiary.  (Jory 
V.  Supreme  Council  American  Legion  of 
Honor,  105  Cal.  20.) 

20.  Where  there  has  been  a  change  of 
beneficiary  the  burden  of  proof  is  upon  the 
first  beneficiary  to  prove  such  existing  equi- 
ties under  a  contract  as  will  protect  such 
first  beneficiary  against  the  change,  and, 
where  there-  is  a  conflict  of  evidence,  the 
findings  of  the  court  against  the  existence 
of  equities  in  favor  of  the  first  beneficiary 
will  not  be  disturbed  upon  appeal.  (Jory  v. 
Supreme  Council  American  Legion  of  Hon- 
or, 105  Cal.  20.) 

2.  What  Constitutes  and  how  Accomplished; 

Prevention  of. 

Change  of  beneficiary  cannot  be  made  by 
will.    See  ante,  15,  16. 
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Irregular    Issuance    of    certificate,     what  daughter  refused  to  permit,  and  kept  and 

waives.    See  post,  31.  concealed  the  same  until  after  her  mother's 

21.  When  the  laws  of  a  mutual  benefit  death.  The  mother  being  unable  to  secure 
Bodeity  prescribe  a  particular  mode  of  ohang-  and  surrender  the  original  certificate,  regu- 
ing  the  beneficiary  such  mode  must  be  fol-  larly  took  all  the  other  steps  required  by  the 
lowed,  and  no  change  can  be  made  in  any  laws  of  the  orders  to  change  the  beneficiary, 
other  manner.  (McLaughlin  v.  McLaughlin,  and  accompanied  her  application  with  an 
104  Cal.  171.)  aCBdavit  stating  why  the  original  certificate 

22.  Where  the  laws  of  a  mutual  benefit  was  not  surrendered,  and  stating  that  she 
society  prescribe  a  particular  mode  of  change  made  her  son  her  sole  beneficiary  under  the 
ficiary  only  by  the  surrender  of  the  old  and  certificate,  whereupon  the  society  refused 
the  issuance  of  a  new  benefit  certificate,  to  issue  the  new  certificate  upon  the  ground 
and  the  insured  fails  to  pursue  such  course  that  the  original  was  not  lost  or  destroyed, 
or  to  make  ofllcial  application  for  the  and  had  not  been  surrendered,  but,  after 
change,  he  haying  the  power  to  do  so,  no  the  death  of  the  mother,  paid  the  money 
change  can  be  effected  by  his  merely  oral  into  court,  being  satisfied  with  the  court's 
declarations  of  intention,  or  by  the  delivery  adjudication  as  to  whom  it  belonged.  Held, 
of  the  certificate  to  the  person  whom  he  that  whatever  right  the  society  may  have 
wishes  to  become  his  new  beneficiary.  (Mc-  had  to  resist  the  application  as  between  son 
Laughlin  v.  McLaughlin,  104  Oal.  171.)  and  daughter,  there  was  a  substitution  of 

23.  The  general  rule  is  that  a  change  of  a  beneficiaries  in  the  eyes  of  a  court  of  equity, 
beneficiary  in  a  mutual  benefit  society  can-  and  the  proceeds  of  the  policy  belonged  to 
not  be  made  by  the  Insured  unless  a  sub-  the  son.  (Jory  v.  Supreme  Council  Amftn- 
stantial  compliance  with  the  laws  and  reg-  can  Legion  of  Honor,  105  Cal.  20.) 
ulatlons  of  the  society  has  been  had;  yet  27.  Hearsay  evidence  as  to  the  statements 
courts  of  equity  have  recognized  various  ex-  ^ade  by  the  insured  prior  to  her  death,  in 
ceptlons  to  this  general  rule,  grounded  upon  reference  to  a  demand  upon  her  daughter  for 
the  principles  that  equity  does  not  demand  ^^le  certificate  is  harmless,  where  there  is 
impossible  things,  and  will  consider  that  as  ^^^^  abundance  of  other  evidence  showing 
done  which  ought  to  have  been  done;  and  g^^j^  demand,  and  substantially  nothing  to 
when  the  Insured  complies  with  all  the  re-  ^^^  contrary,  and  the  theory  of  the  case  of 
quirements  of  ^e  rules  for  the  purpose  of  ^^^  daughter  rests  upon  the  claim  that  her 
making  the  substitution  of  beneficiaries,  with  n^^tber  was  not  entitled  to  the  certificate, 
which  he  has  the  power  to  comply,  he  has  ^^^  ^j^^^  j^  ^^^  tl^e  separate  property  of  the 
done  all  that  a  court  of  equity  demands,  daughter,  which  she  would  not  have  yielded 
(Jonr  V.  Supreme  Council  American  Legion  »  demand.  (Jory  v.  Supreme  Council 
of  Honor,  105  Cal.  20.)  American  Legion  of  Honor,  105  Cal.  20.) 

24.  Where  the  surrender  of  the  certificate 

Is  made  Impossible  by  the  refusal  of  the  3   ^j^  ^  ^^     Actions  Between  Beneficiaries; 

beneficiary  to  surrender  It,  equity  will  treat  Payment  into  Court 

the  surrender  as  duly  made,  and  In  legal  ef-  ^ 

feet  the  certificate  is  deemed  as  lost.    (Jory  28.  Where  the  Insured  in  a  mutual  benefit 

V.    Supreme    Council    American   Legion    of  association  had  named  his  wife  as  the  orig- 

Honor,  105  Cal.  20.)  Inal  beneficiary  In  the  certificate  of  member- 

25.  No  person  can  take  advantage  of  his  »liiP»  and  afterwards  changed  the  certificate 
own  wrong,  or  come  Into  a  court  of  equity  to  the  name  of  a  member  of  a  firm  to  which 
and  reap  beneficial  results  from  his  own  in-  ^^  was  indebted  in  a  large  sum  of  money, 
Iquity;  and  a  former  beneficiary  who  has  by  who  took  in  trust  for  the  firm,  with  the 
fraudulent  acts  prevented  a  change  of  ben-  knowledge  and  consent  of  the  mutual  benefit 
eficlary  will  not  be  allowed  to  derive  any  association,  upon  the  death  of  the  trustee 
benefit  from  the  fraud.  (Jory  v.  Supreme  Prior  to  the  death  of  the  insured,  the  wife 
Council  American  Legion  of  Honor,  105  Cal.  cannot  claim  the  proceeds  of  the  certificate 
20  )  as  against  the  firm  for  whose  benefit  It  was 

26.  A  beneficiary  certificate,  issued  by  a  ^^^^  ^^^  ^«  ^J^^^x  ^J^^^'J^^?^rZ' 
mutual  benefit  society,  was  taken  out  by  a  iJj;*?'^  ^^^"^  ""^  ^^^  ^'  ^'  ^'  ^"  ^^  ^'^• 


mother  who  was  a  member  of  the  society. 


321.) 


and  made  payable  upon  her  death  to  her  ^29.  In  the  eyes  of  a  court  of  equity  the  firm 

daughter,  or  to  any  other  member  of  her  'or  whose  benefit  the  certificate  was  lf>sued 

family  whom  she  might  thereafter  in  her  in  the  name  of  one  of  its  members  was  the 

lifetime  designate,  the  by-laws  of  the  socie-  real  beneficiary,  and  the  death  of  the  trustee 

ty  providing  that  members    might,  at   any  could  not  affect  the  rights  of  the  real  bene- 

tlme  when  In  good  standing,  surrender  their  flclary  living  at  the  death  of  the  Insured^ 

benefit  certificates,  and  have  new  ones  is-  and  it  Is  the  duty  of  the  court  to  protect 

sued,  payable  to  such  beneficiary  dependent  siich  beneficiary.    (Adams  v.  Grand  Lodge  of 

ui>on  them  as  they  may  direct,  subject  to  the  A.  O.  U.  W.,  105  Cal.  321.) 

certain  other  provisions;    and    the    mother,  30.  A  declaration  of  trust  made  by  a  ben- 

Bubsequently  desiring  to  substitute  her  son  eficlary,  defining  his  relations  with  a  firm  of 

for  her  daughter  as  beneficiary,  attempted  which  he  was  a  member  as  to  the  beneficiary 

to  secure    control  of    the    original    certifi-  certificate,  is  properly  received  in  evidence 

cate,    in    the    keeping    of    her    daughter,  as  against  the  administrator  of  the  estate  of 

in  order  to  surrender  the  same,  which  the  the  deceased  trustee,  who  has  denied  the 
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trust  relations.    (Adaxos  v.  Grand  XiOdge  of 
the  A.  O.  U.  W.,  105  CaL  321.) 

31.  Tbe  fact  that  a  certificate  was  Irregu- 
larly Issued  to  a  beneficiary,  by  season  of 
noncompManoe  with  the  rules  of  the  order, 
in  reference  to  the  application  for  a  change 
of  beneficiary,  does  not  render  the  certificate 
invalid:  but  the  issuance  of  the  certificate 
upon  the  application  was  a  waiver  by  the 
order  of  its  rules.  (Adams  t.  Grand  Lodge 
of  the  A.  O.  U.  W.,  105  Gal.  821.) 

82.  The  willingness  of  the  society,  after 
the  death  of  the  insured,  to  pay  into  court 
the  money  called  for  by  the  certificate,  to  be 
disposed  of  as  tibe  court  might  direct,  cannot 
affect  the  fights  of  the  beneficiary.  (Mc- 
Laughlin V.  McLaughlin,  104  Cal.  171.) 

33.  Where  a  mutual  benefit  association  Is 
not  an  aggressive  party,  standing  strictly 
upon  its  legal  rights,  but  has  paid  money 
into  court,  in  respect  of  which  rival  benefici- 
aries have  interpleaded,  the  rights  of  the 
beneficiaries  as  between  themselves  must  be 
determined  upon  principles  of  equity. 
Adams  v.  Grand  Lodge  of  the  A.  'O.  U.  W., 
105   Cal.   321.) 

34.  Where  a  fund  has  been  paid  into  court 
by  a  mutual  benefit  association,  in  respect 
of  which  the  plaintiff  and  an  intervenor 
both  claimed  title,  their  respective  claims  of 
ownership  are  to  be  litigated  in  the  same 
way,  and  finally  adjudicated  and  determined 
upon  the  same  general  principles  as  though 
the  common  source  of  title  of  the  money 
came  through  a  bequest  or  gift.  (Adams  v. 
Grand  Lodge  of  the  A.  O.  U.  W.,  105  Gal. 
321.) 

V.  Endowment  Coupons  or  Certificates;  Ac- 
tions on. 

35.  In  a  mutual  benefit  society  in  which  a 
special  benefit  fund  is  created  for  the  benefit 
of  members  of  a  certain  class  to  whom 
endowment  coupons  have  been  Issued,  the 
number  of  the  assessments  for  the  payment 
of  the  coupons  being  regulated  by  the  grand 
lodge  of  the  society  at  its  annual  meetings, 
one  of  the  holders  of  such  coupons  is  not 
entitled  to  recover  the  entire  amount  of  his 
coupon,  to  the  exclusion  of  members  of  the 
same  class  with  himself,  where  the  fund  is 
insufficient  to  pay  all  of  the  coupons  of  the 
same  class  maturing  at  the  same  time;  but, 
in  such  case,  the  fund  should  be  divided 
equally  between  all  the  holders  of  such 
maturing  coupons,  and  the  plaintiff  is  only 
entitled  to  recover  his  proportionate  part  of 
such  fund.  (Perpoli  v.  Grand  Lodge  of 
Legion  of  the  West,  102  Cal.  592.) 

36.  The  fact  that  other  beneficiaries  of  the 
same  class  are  not  parties  to  the  action,  and 
are  not  before  the  court,  asserting  in  their 
own  names  their  right  to  participate  in  the 
fund,  does  not  affect  the  right  of  the  plain- 
tiff to  recover  more  than  his  proportionate 
share;  but  the  defendant,  as  trustee  of  the 
fund  in  which  such  beneficiaries  are  entitled 
to  share,  may  assert  their  rights  for  them 
and  resist  plaintiff'49  right  to  recover  more 
than  his  proportionate  share  of  tlie  fund. 


(Perpoli  V.  Grand  Xx)dige  of  Legion  of  tli% 
West,  102  Cal.  592.) 

Sk7.  In  an  action  to  eaCovce  •the  payment  of 
amendowment  cartMcarte  in  a  life  and  annu- 
ity association,  and  to  enforce. a  lien  upon  its 
funds  in  the  possession  of  tbe  iftate  treasurer, 
a  complaint  which  alleges  a  fuU .performance 
of  all  the  conditions  of  the  contract  >on  the 
plaintiff's  part,  and  a  breach  of  the  con- 
tract on  the  part  of  the  asaociatton,  and  that 
the  association  li^s  on  deposit  with  the  state 
treasurer  an  amount  fully  sufficient  to  pay 
the  demand  and  claim  of  the  plaintiff,  Is  not 
aubject  to  a  demurrer  by  the  state  treasurer 
as  a  party  defendant,  on  the  ground  that  it 
dt>es  'Uot  state  facts  sufficient  to  constitute  a 
cause  of  action;  nor  on  the  ground  that  the 
court  has  no  jurisdiction  of  the  person  of 
the  state  treasurer.  (Kruger  v.  Life  and 
Annuity  Association,  106  Cal.  98.) 

38.  The  insufficiency  of  tbe  funds  of  a 
mutual  benefit  society  to  pay  all  endowment 
coupons  of  the  same  class  cannot  be  relied 
upon  by  way  of  demurrer  to  the  complaint 
of  a  plaintiff  suing  up^n  a  matured  coupon 
to  enforce  payment  out  of  a  sufficient  fund 
to  pay  the  claim  of  plaintiff,  and  if  there  are 
any  other  claimants  to  the  same  fund  whose 
rights  to  the  assets  d^endants  are  author- 
ized to  assert,  the  facts  must  be  set  up  by 
way  of  defense  in  the  answer,  and  If  not  so 
set  up,  either  by  the  association  or  by  the 
state  treasurer,  the  latter  cannot  avail  him- 
self of  it  on  appeal  from  a  Judgment  over- 
ruling his  demurrer  to  the  complaint,  and 
enforcing  a  lien  in  favor  of  the  plaintiff. 
(Kruger  v.  Life  and  Annuity  Assn.,  106  CaL 
96.) 

39.  The  statute  requiring  that  the  bonds 
or  se<!uritie8  of  a  mutual  benefit  association, 
of  the  value  of  five  thousand  dollars,  be 
placed  with  the  state  treasurer  and  held  by 
him  in  trust  for  the  holders  of  contracts 
with  the  corporation,  and  creating  a  lien 
upon  all  -the  property  of  the  corporation 
for  payment  to  the  beneficiary  of  the  amount 
specified  in  the  contract,  if  not  invalidated 
by  fraud  or  breach  of  its  conditions,  does 
not  give  the  state  any  property  or  interest 
in  the  securities,  but  simply  makes  the  state 
treasurer  the  custodian  of  the  securities 
placed  in  his  possession,  and  the  plaintiff 
having  a  lien  upon  them  for  payment  has  a 
right  to  enforce  that  lien  and  to  make  tbe 
state  treasurer,  as  custodian  of  the  securi- 
ties, a  party  to  the  action,  and  such  action 
is  not  against  the  state.  (Kruger  v.  Life 
and  Annuity  Assn.,  106  Cal.  98.) 

40.  In  an  action  by  the  widow  of  a  de- 
ceased member  of  a  mutual  benefit  socielji 
brought  upon  a  certificate  issued  to  such 
member,  entitling  him  to  participate  in  a 
specified  sum  in  the  beneficiary  fund  of  the 
order,  to  be  paid  at  his  death  to  his  wife, 
on  condition  that  he  shall,  while  a  member 
of  the  order,  comply  with  its  rules  and  re- 
quirements, where  issue  is  joined  as  to  sucb 
compliance,  the  burden  upon  the  plaintiff  of 
proving  that  the  deceased  was  a  member  of 
the  order  in  good  standing  at  the  tim«»  ^  his 
death  is  sufficiently  sustained  by  introcmcing 
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tlie  certificate  of  memberehlp,  which  !»  eri'- 
dence  of  his  good  stjsndlh?  when*  issued;  and 
such  good  standtnr  win  be  presnmed  to  con* 
tinue  in  the*  absence  of  proof  to  the  contrary; 
and  the  burden  devolves  upon  ttie  society  to 
rebut  such  presumpHon  by  showing  the  loss 
of  such  good  standing,  by  failure  to  comply 
with  the  rulesv  or  to*  pagr  required  assens- 
men4».  (Kumle-  ▼.  Gmnd  ILodge  Auelent 
Orcter  of  tJnitod  Workmen  oD  CailDiMmiws  ^0 
Call  2M.)> 

41.  Where  there  is  nothing  in  the  cwtlfl- 
cate,  or  in  the  laws  or  regulatibns  of  the 
order,  requiring  a  controversy  between  the 
widow  of  a  deceased'  member,  to  whom  the 
certificate  is  payable,  to  be  submitted  to  tHe 
order  for  adjustment,  or  making  its  action 
thereon  final,  the  fact  that  the  widow  pre- 
sented the  certificate  and  proofs  of  death  to 
another  member  of  the  subordinate  lodge, 
and  that  such  member,  upon  refusai'  by  the 
subordinate  lodge  to  acknowledge  the  claim; 
requested  the  grand  lodge-  to  approve  the 
claim,  which  ij:  alfeo  refused  to  do,  does  not 
show  a  submission  of  the  controversy  in 
the  sense  of  an  arbitration;  nor  does  the 
right  given  to  a  member  to  appeal  to  the 
supreme  grand  lodge  affect  the  rights  or 
obligations  of  the  widow,  who  is  not  a  mem- 
ber of  the  order;  nor  does  the  refusal  of  the 
order  to  pay  the  claim  constitute  a-  final 
adjudication  thereof,  or  affect  the  Jurisdic- 
tion of  the  superior  court  to  enforce  the 
claim.  (Kumle  r.  Grand  Xjodlge  A.  O.  of  U. 
W.  of  Calif.,  110  Cal.  2(M.) 

UNION    HIGH    BCHOOLS. 
Formtttlon  of.   Bee  Schools,  6^  et  w%%^ 

trNITEB     STATES     SUPEBMB    COURT. 

Decisions  of    comtrol    state  dedsious.    See 

Watercourses,  78. 

UNXVEmStLTY    OF    OALJFORNIA. 

1.  The*  r^ents  of  the  University  of  Gall* 
fomia,  under  the  orgastic  act  oC  March  23, 
1868,  and  the  subsequent  stepa  taken  by 
them  to-  iiicorpoiucte,  became  ajuV  are  a  cor- 
poration;   ^undy  V.  Detanas,  104*  GaL  666.) 

2:  The  oegmts  oT  Hit  Uni-venriitiy  of  Oali- 
fomia  are  not  individually  liable' for  the  neg- 
ligence of  the  ooirpo<raition*  in  f  adling  t»  prop- 
erly maintain  a  telegraph  Une  belonging  to 
it.    (Lundy  v.  Delmas,  104  Oal.  655.) 

a.  Under  tbe  provlaioas  of  the  organic  act 
of  March  23, 1868,  and  of  section  9  of  article 
IX  of  the  constitution,  the  regents  are  not 
public  officers.  Section:  343  of  the  Political 
Code  designating  them  as  "civil  executive 
officers,"  was  repealed  by  said  section  of  the 
constitution.  (Lundy  v.  Delmas,  104  Oal. 
655.) 

UNKNOWN     OWNBKS. 

AsBesBment  to  ivvoid.  (See  S^v^amp  and  Over- 
flowed Lands,  20. 

UNLAWFUL    DETAINER. 
See  Forc»le  Entry  and  Unhi-wful  Detainer. 


UNSOUNDTCHBS     OF     MIND. 
See  Insanity. 

Question  ot  uaagef  isione  o0  fact.  See  €kur^ 
porattonsv-  IBl. 

Turf  usaiBes  are  subject  to  law  of  state. 
See  (Samingv  3* 

Ft«Bumption.  at  knowledge  oC  See  In* 
sorance,  25.. 

Right  of  way,  usage  as  to.  See  Common 
(EaBrlerS)  33i 

1.  Where*  them'  Is-  a  known  usage  of  trade; 
persons'  carrying  on  that  trade*  are  held  to 
have  contracted  in  reference  to  the  usage 
unlesft  the  contrary  appears,,  and  the  usage 
forms  a  part  of  the  contract.  (Unioni  Ikw. 
Oe.  V.  Afln.  F.  L  Oo.,  107  Oal.  327.) 

2.  A  custom  among  mlU-ownem  that  lAie 
tailings,  c^nf^stin^  o£  the  cdimes  and  con- 
centrates resultfng  from-  the  working  of  the 
ores,  becomee  the  property  o£  the  mill»  can 
only  obtain  when  the  milling  has  bean^  sea- 
aonably  efllclent  and  bona  llde.  (Fox  v.  Hale 
and  NoDcvoas  Silver  M.  Go.,  108  Oal;  360.) 

3.  In  support  of  title,  evidence  of  mining 
rules  and  customs-  may  be  given  under  the 
general  issue,  without  specially  pleading 
such  rules  and  customs.  (Jacob  v.  Day,  HI 
Cal.  571.) 

USE. 

Public.    See  Eminent  Domain. 

UM3    AND    OOCUPATIOW. 
Recovery  for.    See  Eijectment,  9. 

uasa. 

Water,  user  of.    See  Watercouasesv  VHI,  7. 
Highway   by.    See  Hl^wayS)  L. 
Dedication*  by.    See  Dedication,  1. 
AltenKtloa  in;    See  Easements,  II. 

USURa?ATM)«. 
Franchise,  usurpation  of.   3ee  Corporations, 

n.  2. 

USURY. 
See  Interest. 

VACANCmS, 

Board  of  freeholders,  vacancy  In,  effect  of. 
See  fifunldpal  Corporations,  11B. 

VACATION. 

Judgments,  vacation,  of.   See  Judgments, 
V'lII. 
Defaults,  wcation  of.  'See  Defaults,  IT. 
Streets,  vacation  of.   See  Streets,  IV. 
Highway,  vucatlon  of.   See  HPlghways,  VI. 

VAGRAN<3Y. 
See  Criminal  Law,.  XI,  26. 

VAX.UB. 

Where  the  deceased  and  another  person 
were  interested  in  the  sale  of  a  cidlroad, 
evidence  of  admission  of  the  decedent,  con- 
aistiiig    of    statements  made  by  him  in  a 
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settlement  with  bis  co-owner,  in  which  he 
had  allowed  the  co-owner  the  sum  claimed 
by  plaintiff,  as  a  charge,  to  be  paid  by  his 
co-owner  to  the  plaintilf  for  services  ren- 
dered and  efforts  made  by  plaintiff  to  secure 
money  in  Europe,  at  the  instance  of  the  co- 
owner,  and  stating  that  if  his  co-owner  did 
not  pay  the  commission  he  would  pay  it, 
is  insufficient  to  establish  the  value  of  any 
services  rendered  for  the  decedent  individu- 
ally, and,  if  the  obligation  to  pay  the  plain- 
tiff was  that  of  the  co-owner,  the  decedent's 
verbal  agreement  to  pay  it  would  be  Invalid. 
(Llchtenberg  v.  McGlynn,  105  €al.  45.) 

Question  of  is  for  Jury.  See  Criminal  Law, 
355. 

Delay  in  delivery  of  goods,  action  for.  See 
Sales,  15. 

Depreciation  in.  See  Estates  of  Deceased 
Persons,  44. 

Information  for  false  pretences  need  not 
allege.    See  Criminal  Law,  215. 

Misrepresentations  as  to.  See  Vendor  and 
Vendee,  5. 

Homestead,  value  is  immaterial,  on  ques- 
tion of  right  to  mortgage.  See  Homesteads, 
28. 

Depreciation  in,  evidence  as  tx>.  See  Rail- 
roads, 44. 

Conflicting  evidence  as  to  not  reviewed. 
See  Executors  and  Administrators,  43. 

Evidence  of.  See  Evidence,  62,  et  seq.; 
Raibroads,  20. 

Evidence  of  not  admissifble  in  action  to 
enforce  trust.    See  Trusts  and  Trustees,  17. 

Parol  evidence  of  value  of  estate.  See 
Estates  of  Deceased  Persons,  12. 

£>vidence  of  value  of  land  admteabble  in 
action  for  breach  of  warranty  of  fruit  trees. 
See  Sales,  31. 

Evidence  as  to  value  admissible  on  ques- 
tion of  fraud.    See  Exchange,  8. 

Fixtures,  evidence  of  value  of.  See  Fix- 
tures, 3. 

Time  of,  evidence  when  not  prejudicial. 
See  Sales,  13. 

Finding  as  to.  See  Estates  of  Deceased 
Persons,  43. 

Findings  as  to  what  sufficient.  See  Re- 
plevin, 11. 

VAN     NESS     UAF. 

See  San  Francisco,  1,  IV. 

VAN     NE»S     ORDINANCE. 
See  San  Francisco,  VI. 

VARIANCE. 

« 

1.  Where  the  coipplaint  against  the  presi- 
dent and  directors  of  thel  mining  company 
and  the  stockholders  of  the  mill  company 
charges  them  with  a  conspiracy  to  defraud 
the  mining  company,  but  does  not  charge 
the  directors  with  negligence,  the  latter  can- 
not be  held  liable  for  loss  and  damage 
caused  to  the  mining  company  by  their  mere 
negligence.  (Fox  v.  Hale  &  Norcross  Silver 
M.  Co.,  108  Oal.  369.) 

2.  Where  the  cause  of  action  alleged  in  the 
complaint  Is  based  upon  a  special  contract 
with  the  administratrix  to  collect  a  draft 


for  the  use  of  the  estate  there  can  be  no 
recovery  upon  the  theory  of  a  constructive 
involuntary  trust,  as  to  which  no  allegatioiu 
are  made  in  the  complaint,  and  which  are 
not  sufficient^  proved  by  the  evidence. 
Gray  v.  Farmers'  Exchange  Bank,  106  Gal 
60.) 

3.  In  an  action  for  an  accounting  of  busi- 
ness transactions  where  each  party  asks  for 
an  accounting  against  the  others  of  the  busi- 
ness transactions  set  forth  in  the  complaint 
a  Judgment  upon  the  accounting  will  not  be 
reversed  because  it  seems  to  contemplate 
that  the  relation  between  the  parties  was 
that  of  partnership,  while  the  complaint 
states  some  facts  inconsistent  with  the 
theory  of  partnership,  if  the  evidence  and 
the  history  of  the  trial  does  not  appear  In 
the  record.  (Houghton  v.  Trumbo,  103  GaL 
230.) 

Technical  variance  in  title.  See  Summons, 
3. 

Printed  volume  and  original  statute,  vari- 
ance between.    See  Statutes,  1. 

Acquittal,  variance  is  suffidtot  to  warrant, 
when.    See  Criminal  Law,  366. 

Date,  variance  in.    See  Trover,  10. 

Date,  variance  in,  effect  of.  See  Streets, 
138. 

Fraud  not  pleaded  cannot  be  relied  upon. 
See  Estates  of  Deceased  Persons,  45. 

Names,  variance  in.  See  Criminal  Law, 
120. 

Names,  variance  in,  when  immaterial.  See 
Criminal  Law.  40. 

Ownership,  variance  as  to.  See  Criminal 
Law,  318. 

Pleading  alleging  appropriation,  evidence 
of  grant  not  admissible.  See  Watercourses, 
58. 

Amendment  at  trial  to  conform  to  proofa 
See  Pleading  and  Practice.  48. 

Allegations  and  proofs  in  Justice's  court 
must  correspond.  See  Justices  of  the  Peace, 
9. 

Evidence  of  parol  agreement  in  support  of 
allegation  of  written.    See  Evidence,  41. 

Decree  and  complaint,  variance  between. 
See  Mortgages,  104. 

When  fatal.    See  Mechanics*  Liens,  54. 

When  not  material  in  prosecution  for  ob- 
taining money  by  *  false  pretenses.  See 
Criminal  Law,  210. 

Evidence  on  charge  of  embezzlement,  va- 
riance, when  material.  See  Criminal  Law, 
197. 

Objection  cannot  be  first  raised  on  appeal. 
See  Appeals,  265,  276. 

VEINS. 
See  Mines  and  Mining.  III. 

VENDOR     AND     VENDEE. 

I.  Title  of  Vendor;  Action  to  Perfect  Title. 
II.  Fraud  in  'Sale;  Retaking  Possession  by 
Vendor. 

III.  Performance;  Delivery  of  Possession. 

IV.  Price;  Payment  of;  Lien  for:  Recovery 

of  Deposit;  Pecuniary  Ability. 

V.  Mortgage  bj^  Vendee. 
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Exchange.    See  Exchange. 

Sales.    See  Sales. 

Conveyance  subject  to  mortgage.  See 
Mortgages,  X. 

Brokers,  commissions  of.    See  Brokers. 

Declarations  of  vendor  In  possession  after 
sale.    See  Evidence,  30. 

Subsequent  declarations  of  grantor  im- 
peaching title  not  admissible.    See  Evidence, 

m. 

Sale  of  land  by  water  company,  rules  as  to 
water  rights.    -See  Water  Oomi>anies,  2. 

Contract  of  purchase  by  one  who  has  de- 
clared homestead  on  land,  effect  of.  See 
Homesteads,  23. 

Conveyance  of  premises  to  third  person 
pending  contract  for  purchase,  effect  ol. 
See  Rescission  of  Contracts,  I. 

Rescission  of  contract  of  sale.  See  Re- 
iscission  of  Contracts 

Vendee  not  estopped  to  deny  vendor's 
title.    See  Estoppel,  7. 

Assignee,  right  of  to  enforce  lien.  See 
Assignment  of  Contracts,  13. 

Grant  of  premises  for  dynamite  factory, 
assumption  of  risk.    See  Explosions. 

I.  Title  of  Vendor;    Action  to  Perfect  Title. 

Refusal  by  vendor  to  exhibit  and  record 
deed.    See  post,  9. 

1.  Where  a  contract  for  the  purchase  of 
land  provided  that  the  property  was  to  be 
examined  and  accepted  or  rejected  by  the 
attorney  for  the  purchaser,  the  purchaser  is 
not  bound  to  consummate  the  sale  unless 
Ills  attorney  accepted  and  did  not  reject  the 
title;  and  the  question  whether  or  not  the 
title  was  in  fact  a  good  marketable  title  is 
not  involved  in  an  action  by  the  purchaser 
to  recover  back  the  deposit  made,  if  there 
is  no  proof  that  the  rejection  of  the  title  by 
the  attorney  was  not  the  result  of  a  sufficient 
examination  and  an  honest  opinion.  (Allen 
-V.  Pockwitz,  103  Cal.  85.) 

2.  Under  a  contract  for  the  sale  of  land 
and  the  delivery  of  a  good  and  sufficient 
conveyance  thereof  by  a  grant,  bargain,  and 
sale  deed  from  all  the  owners,  a  marketable 
title  is  shown  in  the  heirs  of  a  deceased  per- 
son in  whom  the  title  was  vested  in  his  life- 
time, where  a  settlement  of  the  estate  in 
the  probate  court  and  the  final  decree  of  dis- 
tribution in  that  court  have  served  to  re- 
lease the  property  from  the  condition  to 
which  the  estate  of  a  deceased  person  was 
subject.    (Bates  v.  Howard,  105  Cal.  173.) 

3.  Where  a  corporation  was  used  as  a 
means  to  the  more  successful  operation  of  a 
winery  plant  by  two  Joint  owners  of  a  vine- 
yard, one  of  whom  had  held  the  legal  title  to 
the  land  which  he  had  put  in  the  name  of 
the  corporation  as  a  matter  of  convenience, 
he  being  the  holder  of  all  the  stock  of  the 
corporation,  the  officers  of  which  were 
simply  his  agents,  a  conveyance,  made  by 
his  direction,  from  the  cori>oration  to  <both 
of  the  original  Joint  owners  of  the  winery 
tract,  which  was  never  recorded,  and  was 
kept  by  the  holder  of  the  corporation  stock 
among  his  private  effects,  vests  the  title  of 
the  corporation  in  both  Joint  owners,  and  the 


vendee  of  the  other  Joint  owner  may  compel 
the  execution  of  the  proper  instnmients 
necessary  to  show  of  record  that  the  title 
transferred  by  the  corporation  to  both  Joint 
owners  had,  as  to  the  interest  of  the  other 
Joint  owner,  vested  in  his  vendee.  (Eshleman 
V.  Henrietta  Vineyard  Co.,  102  Cal.  109.) 

4.  In  view  of  circumstances  in  proof  show- 
ing the  relation  of  the  parties  to  the  corpora- 
tion, evidence  of  acts  and  declarations  by 
the  holder  of  the  corporation  stock  showing 
that  himself  and  the  plaintiff's  assignor  were 
Joint  owners  of  the  winery  tract  is  admis- 
sible in  an  action  to  compel  the  corporation 
and  the  owner  of  its  stock  to  complete  the 
title  of  record  which  was  transferred  to  both 
Joint  owners.  (Eshleman  v.  Henrietta  Vine- 
yard Co.,  102  Cal.  199.) 

II.  Fraud  in  Sale;  Retaking  Possession  by 

Vendor. 

Mistake  or  fraud,  rescission  for.  See  Re- 
scission of  Contracts,  5,  6. 

False  representations,  rescission  for.  8ee 
Rescission  of  Contracts,  1. 

5.  Where  a  purchaser  has  resided  for  many 
years  in  the  vicinity  of  a  tract  of  land  pur- 
chased, and  is  well  acquainted  with  the 
same,  and  might  easily  have  ascertained  the 
market  value  of  the  land,  a  misrepresenta- 
tion as  to  the  value  of  the  land  by  a  real 
estate  agent  effecting  the  sale  of  the  laud 
for  the  vendor  is  a  mere  expression  of  opin- 
ion, upon  whicb  the  purchaser  has  no  right 
to  rely.    (Lion  v.  McClory,  106  Cal.  623.) 

6.  Where  the  statements  of  the  vendor 
constitute  all  the  knowledge  possessed  by 
the  purchaser  as  to  the  subject  matter  of 
the  sale,  it  is  immaterial  that  the  vendor 
had  not  personally  seen  the  land,  or  did 
not  know  that  what  he  stated  was  untrue, 
or  that  he  believed  it  to  be  true.  (Groppen- 
giesser  v.  Lake,  108  Cal.  37.) 

7.  It  Is  actual  fraud  for  a  vendor  to  state  as 
true  that  which  he  does  not  know  to  be  true, 
intending  that  the  purchaser  should  act 
upon  it,  and  to  enter  into  the  contract  know- 
ing that  the  purchaser  did  so  in  reliance  upon 
his  statement,  he  not  having  other  means 
of  knowledge.  (Groppengiesser  v.  Lake,  108 
Cal.  37.) 

8.  Where  the  vendor  of  land  has  made  a 
conveyance  which  was  procured  by  fraud  of 
the  vendee,  and  has  afterward  taken  posses- 
sion of  the  land  in  disregard  of  the  convey- 
ance, his  action  is  a  disseisin,  and  his  posses- 
sion is  adverse  to  the  whole  world;  and,  pend- 
ing an  action  of  ejectment  by  bona  fide  pur- 
chasers from  the  fraudulent  vendee,  the  ven- 
dor is  entitled  to  dispose  of  the  crops  dur- 
ing the  period  of  his  possession,  and  any 
one  dealing  with  him,  therefore,  becomes  the 
owner  of  what  is  purchased  from  him,  and 
their  title  is  not  affected  by  the  subsequent 
determination  of  the  ejectment  suit  in  favor 
of  the  bona  fide  purchasers.  (Johnston  v. 
Fish,  105  Cal.  420.) 

III.  Performance;  Delivery  of  Possession. 

Grantee,  possession  of,  when  becomes  ad- 
verse.   See  Adverse  Possession,  20. 
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Vendee  of   purchaser,  Tighta   where  par-  14.  A  vendor's  lien  is  only  permitted  as  se> 

cbftser  forfeits.    See  Garnishments,  4.  curity  for  unpaid  purchase  money,  antf  not 

Independent  corenants.   fJee  Contracts,  22,  for  any  other  indebtedness  or  liability,  and 

et  seq.  may  only  exist  where  there  is  a  oertaift,  a»* 

Specific  performance.      See  Specific  Per-  certalned,  absolute  debt,  awtog  for  the  pnr- 

formance.  chase  price,  and  not  fn  behalf  of  any  tincer- 

9.  Where  the  purchaser  requested  the  ven-  ijL*^'^  ^^°J?^«/°Ja„^   unHquWated  demand. 
dor  to  exhibit  his  deed,  and  to  aUow  it  to  be  <^^^^  ^-  ^«'^'  ^^  ^^'  !*•> 

recorded,  and  the  vendor  called  with  the  15.  Where  an  old  man  executed  and  delhr- 

deed  in  his  hand,  but  did  not  open  or  exhibit  ered  a  deed  of  all  his  property  to  bds  soa  <or 

it,  and  stated  that  he  considered  the  original  the  named  consideration  of  nine  hundred  aad 

better  than  a  record  of  it,  and  would  give  it  flXty  dollars  he  waived  and  lost  all  right  ta 

to  the  purchaser  on  delivery  of  the  property,  the  enforcement  of  any  vendor's  lien  to  that 

whereupon  he  took  it  away,  and  did  not  re-  amount  by  subsequently  taking  from  bis  son 

cord  it,  such  action  of  the  vendor  was,  in  a  written  agreement  that  the  son  would  pay 

substance,  a  refusal  to  submit  the  deed  for  to  him  monthly  during  his  natuial  life  tiiree- 

exaiuination,  or  to  allow  a  record  to  be  made  fourths  of  all  sums  received  for  rent  of  the 

of  it.    (Benson  v.  Shotwell,  108  ,€al.  163.)  premises,  or  fi^f teen  dollars  monthly  during^ 

10.  Where  the  purchaser,  at  the  maturity  ^*s  natural  life,  in  case  of  personal  o«ni- 

of   the  contract  of    purchase,  tendered    the  R^^^i^£  ^^^Ift?                      ^^"                ^' 

purchase  money,  and  demanded  compliance  ^^^^*  ^^  ^**- 1®-' 

with  the  contract  by  the  vendor,  if  the  ven-  16.  A  purchaser  who  has  paid  part  of  the 

dor  does  not  tender  or  give  to  the  purchaser  price  under  a  contract  for  tiie  sale  of  laiid^ 

the  actual  and  present  possession  of  the  land  and  has  made  default  in  the  payment  of  an 

described  in  the  contract  upon  such  tender  installment,  whereupon  the  vendor  has  with- 

and  demand,  the  pfrrchaser  is  released  from  drawn  his  deed  from  escrow,  and  denied  the 

the  contract,  and  a  subseqrient  tender  of  pos-  right  of  the  purchaser  to  a  conveyaspce  by 

session    would    be   unavailing.    (Benson   v.  reason  of  a  provision  of  forfeiture  in  the  con- 

Shotwen,  108  Cat.  168.)  tract  of  purchase,   may  recover  judgment 

U.  Evidence   of  subsequent  transactions  against  the  vendor  fw  the  purchase  money 

between  the  vendor  and  third  persons  in  pos-  paid  under  the  contact;  but  cannot  enforce  a 

session  of  the  premises,  which  are  not  shown  «T*ecM  Hen  upon  the  ^^^^^^/^^^^ 

to  have  been  known  to  the  purchaser,  or  to  consideration  under  section  3080  of  the  Clrll 

have  been  acted  upon  -by  him,  is  not  sufB-  Co^e  for  »«ch  part  f^^«  amountpaid  as  he 

cient  to  show  any  waiver  by  the  purchaser  SS^i^^J?**,*^^*?  recover.    fMerrlU  v.  Mer- 

of  the  delivery  of  possession  demanded  by  "^*»  ^^^  "^^  '  ^^'' 

him  at  the  time  of  tender  of  the  purchase  I'^'r  Section  3060  of  the  CIvU  Code  is  in- 

money.    (Benson  v.  Shotwell,  103  Cal.  163.)  tended  to  secure,  the  purchaser  from  injury 

12.  The  purchaser  has  a  right  to  insist  ^''^  Y^^«  or  inability  to  perform  on  the 

strictly  on  the  contract  of  purchase,  and  the  P*^  ?'  ^^^  ^^^.^^C.^P^^^L^^Ki*^®'  ^i^not 

motives  or  good  faith  of  the  purchaser  in  so  a^^^^e  an  equity  based  upon  Ms  own  Tm>ng, 

doing  are   immaterial,   and   cannot  be   in-  ^^Vl.Tfi^^^^'^^^^ 

quired  into.    (Benson  v.   Shotwell,  108  Cal.  SX^^^f '^  rtr^r^SlrJr^^^^ 

^^'^  103  Gvtl.  287:) 

IV.  Price;  Payment  of;  Lien  for;  Recovery  ,  ^^-  T^f^^  vendors  who  had  Jointly  a«rreed 

of  Deposit;  Pecuniary  Aibility.  ^^  ^fl\    ^^^^    *<>  /^^^^lt2^^S?^^m  "^i 

^            ^  monthly  payments,  payable  at  the  olfttje  of 

Beeovery  of  deposit  9»  executor's  sale.  See  their  agents,  disagreed  between  tHemselres, 

Estates  of  Deceased  Persons,  III,  8.  and  one  of  them  gave  notice  to  each  of  the 

Failure  of    vendee    to  pay    installmentP/,  purchasers  to  make  no  more  payments  un- 

rights  on.    See  Garniahment,  4.  der  the  contract  until  further  notice,  and  the 

Llen>  of  vendor,  venue*  of  action  to  fore*-  other  vendor  notified  them  each  to  make 

clAsft.    See  Venne,  2.  payments  only  to  him,  and  the  agents  of  the 

Action  to  recover  back  deposit  where  title  vendors  to  whom  the  money  was  payable 

rejected^   See  ante,  1.  under  the  terms  of  the  contracts  refused  to 

Assignee  by  mortga^ree  of  vendee,  right  of  receive   payments   thereundter,  such   action 

to-  pay  balance  due.    See  post,  V.  constituted  a  violation  of  the  contracts  by 

13:  HJvidtence  of  the  proposed'  purchaser,  the  vendors,  and  sufllclently  IndlcaJted  to  the 

who  «#  not  claim  that  he  himself  had  any  purchasers  that  the  vendors  would  ntt*  loisger 

property  or  means  adequate  for  the  pur-  be  bound  by  the  terms  of  the  contracts,  and 

chase;  had  made  the  purchase  on  behalf  of  »"«  of  the  purchasers,  to  whom*  the  other 

a  syndicate,  and  expected  to  obtain  neces-  purchasers  had  assigned  their  several  rights 

sary  fundb  from  that  syndicate,  amounts  to  o'  action,  may  maintain*  ten  action  for  money 

nothing  more  than  a  statement  of  his  belief  l^ad  and  received  by  the  vendors,  to  recover 

that  persons  not  bound  to  do  so  would  have  ^«  moneys  paid  under  the  contnw?ts  by  the 

advanced  the  money  necessary  to  complete  f'«*v^ra'l  purchasers.    (Buncanson  v.  Walton. 

the  purchase,  and  Is  not  sufficient  to  Justify  ^^^  ^al.  516.) 

a  finding  that  he  had  the  ability  to  pay  the  19.  The  fact  that  the  contract  of  sale  was 

purchase  money.    (Mattingly  v.  Pennie,  105  rescinded,  and  that  the  vendors  had  sold  the 

Cal.  514.)  same  land  to  third'  parties,  does  not  render 
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tbe  agent  of  the  vendors  who  received  the  de- 
posit of  the  purchase  money  an  agent  of  the 
vendee,  or  liable  to  him  for  the  return  of  the 
deposit,  and  does  not  constitute  a  defense  to 
the  recovery  by  the  vendors  from  the  agent 
of  the  deposit  which  he  had  professed  to 
have  received  from  the  vendee;  but  the  ven- 
dee is  entitled  only  as  against  the  vendors 
to  recover  back  the  deposit,  less  the  damage 
which  the  vendors  had  sustained  by  reason 
of  the  tbreach  of  the  contract,  and  not  as 
against  their  agent;  and  it  is  immaterial  to 
his  liability  to  pay  over  the  deposit  to  the 
vendors,  whether  or  not  the  vendee  is  en- 
titled to  recover  any  thing  from  the  vendors, 
or  whether  or  not  the  vendors  were  gainers 
or  losers  by  the  transaction.  (Wood  v. 
BUney,  107  Cal.  291.) 

V.  Mortgage  by  Vendee. 

20.  Where  land  is  sold  under  an  executory 
contract,  and  the  purchaser  has  mortgaged 
the  premises  and  provided  in  the  mortgage 
that  the  mortgagee  or  his  assigns  may  pay 
and  discharge  at  maturity  all  liens  or  en- 
cumbrances thereon,  the  assignees  of  the 
mortgagee  may  intervene  and  offer  to  pay 
the  residue  of  the  purchase  money  if  time  Is 
not  made  of  the  essence  of  the  contract  of 
purchase;  and  it  is  not  necessary  that  the 
bolder  should  offer  to  surrender  the  contract 
in  order  to  be  entitled  to  pay  the  amount  due 
to  the  vendor,  and  to  compel  the  vendor  to 
convey  the  land  to  the  vendee  upon  such 
payment,  subject  to  the  mortgage.  Central 
Pac.  R.  R.  Co.  V.  Deetz,  109  Cal.  027.) 

VENIRE. 
See  Jury  and  Jurors,  II. 

VENUE. 
I.  Place  of  Trial;  Creation  of  New  County. 

II.  Change  of. 

1.  Grounds  of. 

2.  Practice  on  Motion  for;   Hearing  and 

Judgment;  Waiver  of  Right. 
8.  Transfer  from  One  Department  to  An- 
other. 

Evidence  of.    See  Criminal  Law,  X,  8,  f. 

Refusal  to  change  not  reviewed  where  evi- 
dence conflicting.    See  Appeals,  245. 

Order  changing  for  convenience  of  wit- 
nesses, whether  reviewed.   ®ee  Appeals,  244. 

Order  awarding  alimony  after  motion 
made  for  change  of  venue.  See  Marriage 
and  Divorce,  8S. 

I.  Place  of  Trial;  Creation  of  New  County. 

Joinder  of  other  party,  with  corporation  In 
suit  for  Ubel,  effect  on  venue.    See  Libel,  10. 

Actions  against  corporations,  venue  of.  See 
Corporations,  170,  171. 

Action  for  Ubel,  venue  of.    See  Libel,  8. 

Negligence,  actions  for,  venue  of.  See  Neg- 
ligence, II,  1. 

Foreclosure  suit,  venue  in.  See  Mortgages, 
XIII.  3. 

1.  The  constitution  only  requires  actions 
for  the  enforcement  of  Hens  to  be  com- 
menced in  the  county  in  which  the  real  es- 
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tate  or  some  portion  thereof  is  situated,  and, 
where  a  new  county  is  created  after  the  com- 
mencement of  the  action  in  which  the  prop- 
erty affected  by  the  lien  is  situated,  the 
change  of  the  place  of  trial  is  not  an  element 
going  to  the  Jurisdiction  of  the  court,  but  Is 
a  matter  of  legislative  regulation,  and  is  to 
be  determined  by  the  terms  of  the  act  pro- 
viding for  the  organization  of  the  new  county. 
(Security  Loan  and  Trust  Co.  v.  Kauffman, 
108  Cal.  214.) 

2.  An  action  to  foreclose  a  vendor's  lien 
upon  premises  contracted  to  be  sold  is  an 
action  for  the  enforcement  of  a  lien  upon 
real  estate  within  the  provision  of  section  5, 
of  article  VI  of  the  state  constitution,  re- 
quiring such  actions  to  be  brought  In  the- 
county  In  which  the  real  estate  Is  situated;: 
and  a  court  in  which  no  part  of  the  property^ 
\^  situated  is  without  jurisdiction  of  sucbi 
action,  and  a  demusrer  to  the  complaint^ 
upon  the  ground  that  the  court  has  no  juris- 
diction of  the  subject  matter  of  the  action,, 
should  be  sustained.    (Southern  Pacific  Rail- 
road Co.  V.  Pixley,  108  Cal.  118.) 

3.  The  place  of  residence  of  a  corporatiom 
is  in  the  county  where  it  has  its  principal' 
place  of  business;  but  a  corporation  defend- 
ant cannot  insist  upon  a  change  of  the  place 
of  trial  to  the  place  of  its  residence,  where  it 
has  been  sued  in  the  county  where  its  lia- 
bility arose.  (Trezevant  v.  W.  R.  Strong 
Co.,  102  Cal.  47.) 

4.  Section  16  of  article  XII  of  the  consti- 
tution cannot  be  construed  as  giving  to  a  cox^ 
poration  defendant  the  same  right  to  have  a 
personal  action  against  it  tried  in  the  county 
of  its  residence  as  that  which  'belongs  to  a 
natural  person  who  is  the  defendant;  but 
It  gives  to  the  plaintiff  the  right  to  elect 
either  to  sue  the  corporation  In  the  county 
where  the  contract  Is  made,  or  is  to  be  per- 
formed, or  where  the  obligation  or  liability 
arises,  or  the  breach  occurs,  or  in  the  county 
where  the  principal  place  of  business  Is  sit- 
uated, subject  to  the  power  of  court  to  change 
the  place  of  trial  as  in  other  cases,  for  some 
other  reason  than  that  of  residence.  (Tre- 
zevant V.  W.  R.  Strong  iCo.,  102  Cal.  47.) 

6.  In  an  action  by  a  stockholder  to  set 
aside  and  cancel  mortgages  given  by  a  cor- 
poration to  its  president  upon  land  in  the 
county  where  it  has  Its  principal  place  of 
business,  and  where  the  president  resides, 
and  for  a  decree  fixing  the  indebtedness  of 
the  corporation  upon  the  mortgage  notes, 
the  mortgagee,  being  the  only  defendant 
against  whom  any  relief  is  sought,  has  the 
right  to  have  the  cause  tried  in  the  county  of 
his  residence,  notwithstanding  the  fact  that 
a  conslderaible  number  of  the  stockholders 
are  made  defendants,  and  are  residents  of 
another  county  In  which  the  action  1b 
brought.    (Bailey  v.  CJox,  102  Cal.  833.) 

n.  Change  of. 

1.  Grounds  of. 

Change  of  where  stockholder  and  corpora- 
tion joined  to  stockholder's  place  of  resi- 
dence.   See  CJorporatlons.  171.  172. 
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Disqualification  of  judge.    See  Bankruptcy  obviates  tbe  necessity  of  proving  tfaem,  no 

and  insolvency,  I;  Judges.  counter-affidavits    are    necessary,  and    tbe 

Change  of  venue  where  there  are  several  court  does  not  abuse  its  discretion  in  deny- 

defendants.    See  post  9,  22.  Ing  the  motion.  ^Stockton  Combined  Harveet- 

6.  Where  an  action  to  compel  the  con-  er  and  Agricultural  Works  v.  Houser,  lOB 
veyance  of  real  estate  is  commenced  in  the  ^^*-  ^**'> 

county  where  the  real  estate  is  situated  the  12.  An  affidavit  for  the  change  of  the  place 

place  of  trial  of  the  action  may  be  changed  of  trial,  setting  forth  bias  or  prejudice  on 

by  agreement  of  the  parties,  or  by  order  of  the  part  of  the  Judge  is  Irrelevant  and  imma- 

the  court,  where  the  convenience  of  wit-  terlal,  and  can  form  no  excuse  or  Justiflca- 

nesses  will    be  promoted    by  such  change,  tlon  for  language  and  statements  used  in  tbe 

fDuffy  V.  Duffy,  104  Cal.  602.)  affidavit  constituting  disorderly,  contemptn- 

7.  The  only  ground  for  a  change  of  the  ous.  *nd  insolent  behavior  toward  the  Judge 
place  of  trial  of  an  action  which  has  any  re-  of  the  court  while  holding  the  court;  and 
lation  to  the  Judge  of  a  court  of  record  Is  the  such  behavior  may  be  punished  as  a  con- 
disqualification  of  the  Judge  from  acting,  tempt  of  court.  (Matter  of  Jones,  108  CaL 
for  some  one  of  the  reasons  specified  In  sec-  307.) 

tlon  130  of  the  Code  of  Civil  Procedure,  and  13.  Where  the  affidavits  used  upon  a  mo- 
bias  or  prejudice  on  the  part  of  the  Judge  is  tlon  to  change  the  place  of  trial  go  mostly  to 
not  ground  for  a  change  of  the  place  of  the  the  merits  of  the  action,  and  all  the  state- 
trial.    (Matter  of  Jones,  108  Oal.  897.)  ments  therein  are  controrverted  by  oonflictlns 

8.  Where  one  of  the  defendants  resides  in  affidavits,  the  ruling  of  the  court  in  denying 
the  county  In  which  the  action  is  brought,  the  motion  will  not  be  reversed  upon  appeaL 
that  county  is  not  an  improper  county  for  ^cKenzie  v.  Barling,  101  Cal.  450.) 

the  trial,  and  the  fact  that  the  remalnd€?r  of  14.  A  writ  of  mandate  will  Issue  from  the 

the  defendants  reside  in  another  county  does  supreme  court  to  compel  a  superior  Judge  to 

not    entitle    them    separately  to    move  to  hear  and  determine  a  motion  made  In  an 

change  the  place  of  trial  to  the  county  In  action  pending  in  his  court  for  a  change  of 

which  th^  reside.  (McKenzle  v.  Barling,  101  the  place  of  trial  of  the  action  to  the  place  of 

Cal.  4<59.)  residence  of  the  defendant.    (Hennessy  v. 

9.  Where  any  of  the  defendants  reside  in  "Sicol  106  Cal.  138.) 

the  county  in  which  the  suit  is  brought  a  15.  The  trial  court  may  properly  consider 

motion  to  change  the  place  of  trial  to  a  the  allegations  of  the  complaint  in  determln- 

county  in  which  others  of  the  defendants  ing  the  motion  for  the  change  of  the  place 

reside  will  not  be  granted,  unless  all  of  the  of  trial,  where  the  defendants  notice  of  tbe 

defendants  Join  in  the  motion,  or  unless  good  motion  stated  that  it  would  be  based  upon 

reason  is  shown  why  they  have  not  so  Joined,  certain  affidavits,  "and  upon  all  the  papers, 

(McKenzle  v.  Barling,  101  Cal.  469.)  files,  records,  and  proceedings"  in  the  ac- 

10.  Where  it  sufficiently  appears  upon  the  tion.  (Lakeshore  Cattle  Co.  v.  Modoc  Land 
face  of  the  complaint  that  a  defendant  resid-  Livestock  Co.,  108  Cal.  201.) 

ing  in  the  county  where  the  suit  is  begun  Is  16.  The  defendants  have  a  ri^ht  to  have 

not  a  proper  and  necessary  party  to  the  ac-  their  motion  for  a  change  of  venue  det«r- 

tlon  the  other  defendants  may  have  the  trial  mined  upon  the  pleadings  as  they  stand  at 

changed  to  the  county  where  they  reside,  tbe  time  of  the  motion,  and  it  Is  the  duty  of 

without  the  consent  of  the  resident  defend-  the  court  to  hear  and  determine  the  motion 

ant;  but  where  the  complaint  states  the  same  for  a  change  of  venue  before  taking  any 

cause  of  action  as  to  all  of  the  defendants,  other  Judicial  action  in  tSe  case,  and  It  can- 

the  fact  that  the  resident  defendant  is  al-  not,  after  the  motion  is  made,  defeat  it  by 

leged  to  have  commenced  proceedings  in  vol-  allowing    an  amendment  of    the  complaint 

untary  insolvency,  and  that  he  is  sought  to  striking  out    other    defendants    who  were 

be  charged  with  the  indebtedness  as  having  Joined  as  such  at  the  time  of  the  making  of 

been  contracted  in  a  fiduciary  capacity,  does  the  motion.    (Brady  v.  The  Times  Mirror  Co.. 

not  render  him  a  nominal  defendant,  or  en-  106  Cal.  56.) 

title  the  other  defendants  to  have  the  place  17.  a  right  to  a  change  of  the  place  of 
of  trial  changed  without  his  consent.    (Mc-  trial  is  to  be  determined  by  the  condition  of 
Kenzie  v.  Barling,  101  Cal.  459.)  things  existing  at  the  time  the  parties  claim- 
ing it  first  appeared  in  the  action;  and  tbe 
2.  Practice  on  Motion  for;  Hearing  and  Judg-  plaintiff  In  an  action  for  alimony  has  no 
ment:  Waiver  of  Right.  rigKt  to  have  a  motion  for  temporary  all- 
Transfer   of    causes  without    notice.    See  mony,  pending  at  the  time  of  a  demand  for 
Pleading  and  Practice,  59.  a  change  of  the  place  of  trial,  first  heard 
Motion  fo  change  to  residence  of  one  of  the  before  the  demand  Is  passed  upon,  and  the 
defendants.    See  Libel,  8.  court  has  no  right  to  make  a  compliance  with 
Demurrer  not  tried  until  motion  to  change  an  order  awarding  such  alimony  a  condition 
disq>o«ed  of.    See  Corporations.  174.  precedent  to  the  hearing  of  the  application 
It.  Where    the    plaintiff    files    affidavits  to  change  the  place  of  trial.    (Hennessy  v. 
showing  that  the  convenience  of  witnesses  Nicol,  105  Cal.  138.) 

In  support  of  the  complaint  requires  a  change  18.  A  motion  for  the  change  of  the  place 

of  the  place  of  trial,  if  the  defendant  files  a  of  trial  intercepts  all  Judicial  action  in  the 

stipulation  admitting  that  all  the  facts  al-  case,  and  suspends  the  power  of  the  court 

loTed  in  thcj  complaint  are  true,  and  thus  to  act  upon  any  other  question,  until  the  mo- 
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tkm  has  been  detennined.    (Brady  y.  The  fendant,  sets  aside  the  default,  and  allows 
Times-Mirror  Co.,  106  Cal.  66.)  him  ten  days  to  "answer  upon  the  merits," 
1».  Where  the  action  is  one  which,  nnder  and  snch    allowance    imposes  a  condition 
section  386  of  the  Code  of  Civil  Procedure,  against  further  delay  or  dilatory  plea,  a  see- 
the defendant  is  entitled  to  have  tried  in  the  ond  motion  for  change  of  venue  Is  unauthor- 
county  of  his  residence,  if  proper  application  ized,  and  is  properly  denied.    (Dennison  r. 
for  the  change  is  made,  it  Is  the  duty  of  the  Chapman,  102  Cal.  618.) 
«onrt  to  grant  it,  and  the  court  has  no  dis- 
cretion to  refuse  to  hear  the  tppUcation,  or  g.  Transfer  from  One  Department  to  An- 
to  impose  terms  as  a  condition  precedent  to  other 
the  hearing.    (Hennessy  v.  Nicol,  106  Cal.  ,     .            ^      ,   ^       \       ^ 
138^)  Assignment  and   transfer  of  causes.    See 

20.  Where  an  (wder  had  been  made  trans-  ^^JF*®'      .                 ^      ^       x  x 
forring  the  cause  to  another  county  for  trial  ^^^^^  from  one  depaxtment  to  another, 
by  reason  of  the  disqualification  of  the  Judge  ®°^®^  ^^-    ^^  corporations.  183. 

<tf  the  eourt  htf  e  the  cause  was  commenced,  ^*  ^^  ^^^^  ^^^^  ^^^  divorce  action  in 

which  order  was  subsequently  vacated  for  which  the  proeeedings  for  contempt  were 

want  of  pr(q[>er  notice  to  a  co-defendant,  and  ^^  ^^  transferred  by  the  presiding  Judge 

the  parties  subsequently  stipulated  that  the  trom  one  department  of  the  superi<Nr  court 

cause  mJ^ht  be  set  for  trial  at  a  time  to  suit  to  another,  in  violation  of  a  rule  of  court, 

the  convenience  of  a  Judge  called  in  to  try  does  not  involve  the  question  of  Jurisdiction 

the  same,  and  the  trial  was  had  before  a  ^o^  render    the   Judgment  void.    (White  v. 

qualified  Judge,  without  objection,  there  is  a  Superior  Court,  110  Cal.  60.) 

waiver  of  any  right  to  claim  a  transfer  to 

another   county.    (Schultz    v.    McLean,  100  TEiEDXar. 

OaL  437.)  See  Criminal  Iaw,  X,  7. 

21.  Where  a  motion  for  a  change  of  venue  Verdict   against   the   evidence.    See   New 
is  made  upon  affldavitR  showing  a  strong  Trial,  II,  2. 

prima  facie  case  in  support  of  the  motion,  on  Presumptions  in  favor  of.    See  Appeals, 

the  ground  of  bias  and  prejudice  of  the  peo-  XI,  18.  c. 

pie  against  the  defendant  without  any  coun-  Equity  case,  verdict  In  is  advisory  merely. 

ter-showing  as  to  the  condition  of  the  public  See  Equity.  6. 

mind  in  the  locality  where  the  defendant  Special,  in  equity  case,  adoption  of.   iSee 

was  to  be  tried,  the  defendant  is  entitled  to  Equity.  7. 

a  change  of  vonue,  but  where,  after  denial  Surplusage  in.    See  Criminal  Law,  117. 

of  the  motion,  another  opportunity  is  afTord-  Misconduct  of  Jury,   new  trial  for.    See 

ed  by  the  court  to  the  defendant  to  urge  the  New  Trial.  II,  1. 

motion,  and  the  hearing  thereof  is  set  for  a  Amendment  of.  failure  to  object  to,  effect 

particular  date,  at  which  time  counsel  for  of.    See  Appeals,  281. 

<d€fendant  failed  to  call  up  the  motion,  and  no  Affidavit  of  Juror  to  impeach  or  sustain. 

action,  was  taken  upon  it  by  the  trial  court.  See  Jury  and  Jurors,  88,  89. 

the  failure  to  urge  the  motion  under  these  Defective  complaint  is  cured    by  verdict, 

circumstances  is  an  abandonment  and  waiv-  when.    See  Pleading  and  Practice,  14,  et  seq. 

er  of  the  motliJn.    (People  v.  Fredericks,  106  ^^  ^^^  ^here  is    no   substantiaUy  con- 

KjK\,  0O4.)  flicting  evidence  as  to  facts  determinative  of 

22.  The  right  to  have  a  cause  tried  in  a  the  case,  or  such  facts  are  admitted,  the 
particular  county  is  one  in  which  a  party  Judgment  will  not  be  reversed  on  account 
may  waive  either  expressly  or  by  Implica-  of  an  instruction  to  the  Jury  to  find  for  the 
tlon,  and  where  the  complaint  is  silent  as  to  plaintiff,  though  such  practice  is  haaardous, 
the  residence  of  the  defendant,  the  burden  and  can  be  sanctioned  only  in  the  clearest 
of  proof  Is  cast  upon  him  to  show  the  county  cases.  (O'Connor  v.  Witherby,  111  Cal.  623.) 
of  his  residence  if  he  would  secure  a  change  g.  To  Justify  the  court  in  directing  a  ver- 
of  venue;  and  where  there  are  several  de-  ^j^  ,t  1^  not  necessary  that  there  should 
fendants,  he  who  would  procure  a  change  ^e  no  conflict  In  the  evidence;  but  where  the 
of  venue  must  show  that  none  of  them  are  evidence  is  such  that  it  is  clearly  insuffl- 
residents  of  the  county  in  which  the  action  ^ient  to  support  a  v»dlct  in  favor  of  the 
was  brought;  and  where  the  record  falls  to  party  against  whom  the  direction  is  given, 
«how  such  proof,  a  motion  by  one  defend-  the  instruction  is  proper,  unless  the  circum- 
ant  for  such  change  is  Prpperly  denied,  stances  of  the  case  Indicate  that  upon  anoth- 
(Heame  v.  De  Young.  Ill  Cal.  878.)       ^     ^  er  trial  the  evidence  may  be  materially  dlf- 

Change  of  venue,  when  part  of  defendants  f erent,  in  which  case  the  facts  should  be 

reside  In  another  county.   See  ante,  II,  1.  submitted  to  the  Jury  In  order  that  a  new 

Part  of  defendants  cannot  move  for  change  trial  may  be  had;  but  In  cither  case  the  de- 

of  venue  because  of  nonresldence.   /See  ante,  cislon  of  the  trial  court  will  be  sustained, 

^^'  ^-  unless  It  clearly  appears  that  Its  conclusion 

2&.  Where  the  time  for  defendant  to  an-  Is  wrong  upon  the  facts.    (Lacey  v.  Porter 

swer  has  been  repeatedly  extended,  and  he  108  Cal.  597.)                                                       * 

finally  appears  and  moves  for  a  change  of  3.  ti^  court  has  the  right  to  Instruct  the 

venue,  but  falls  to  file  his  answer  or  demur-  jury  as  to  the  form  of  their  verdict,  and 

rer,  whereupon  his  default  Is  entered    and  when  no  question  Is  made  In  the  answer  or 

thereafter  the  court,  upon  motion  of  the  de-  at  the  trial  as  to  the  right  of  plaintiffs  to 
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recover  the  whole  premises,  if  entitled  to 
recover  at  all,  the'  defendants  cannot,  after 
an  adverse  verdict,  insist  that  there  should 
have  been  a  limitation  In  the  instructions 
as  to  the  right  of  recovery  of  plaintiffs  with 
respect  to  which  the  defendants  did  not  ask 
for  any  instructions.  (Feliz  v.  Feliz,  105 
Cal.  1.) 

4.  Where  the  verdict  is  for  an  entire  sum 
without  any  mention  of  separate  items,  the 
fact  that  it  covers  two  independent  causes 
of  action,  on  one  of  which  the  plaintiff  is 
entitled  to  recover,  does  not  make  it  erro- 
neous to  set  the  whole  verdict  aside,  on  the 
ground  of  the  insufllciehcy  of  the  evidence 
to  sustain  the  other  cause  of  action.  (War- 
Tier  V.  The  F.  Thomas  Parisian  D.  &  O. 
Works,  106  -Cal.  409.) 

5.  Where,  upon  the  hearing  of  defendants' 
motion  for  Judgment  upon  a  special  verdict, 
an  order  is  made  **that  Judgment  be  entered 
in  accordance  with  the  verdict  of  the  Jury 
rendered  herein,"  and  all  of  the  special  is- 
sues submitted  to  the  Jury,  with  their  an- 
swers or  findings  thereon,  are  Incorporated 
In  the  Judgment,  together  with  the  general 
verdict,  it  sufficiently  appears  that  the  court 
"adopted"  the  special  verdict.  (Morrison  v. 
Stone,  103  Cal.  94.) 

6.  An  affidavit  by  a  Juryman  that  the  ver- 
dict was  arrived  at  by  resorting  to  the  de- 
termination of  chance,  and  that  he  was  in- 
duced to  assent  thereto  in  that  manner,  is 
not  conclusive  upon  the  trial  court,  and 
where  the  court  finds  upon  conflicting  evi- 
dence, both  oral  and  by  affidavit,  that  the 
verdict  was  not  a  chance  verdict.  Its  action 
will  not  be  interfered  with  upon  appeal. 
(Dixon  V.  Pluns,  101  (3al.  611.) 

VERIFICATION.    ' 
Of  pleadings.   See  Pleading  and  Practice, 

II  5. 

Claim  of  Hen,  verification  of.  See  Me- 
chanics' Lfiens,  VI,  8.  ^,    ^  _ 

Monthly  statements  by  mining  directors, 
verification  of.    See  Corporations,  167. 

Time  of.    See  Mechanics*  Liens,  36.     • 

Petition  in  habeas  corpus  must  be  verifi- 
ed.  See  Habeas  Corpus,  1. 

Unverified  complaint  signed  by  attorney 
only  is  not  admission.    See  Evidence,  27. 

Admission  In  verified  answer  on  a  distinct 
defense,  effect  of.   See  Evidence,  28. 

VEJSSDLS. 
See  Shipping. 

VESTED  BIGHTS. 
Statutes    impairing.      See    Constitutignal 

Law,  III,  1.  .   - 

Burden  of   proof   of.    See  Unincorporated 

Associations,  20. 

Beneficiary  has  no.  See  Unincorporated 
Associations,  17-19. 

Beneficiary  in  undelivered  policy  has  no 
vested  rights.    See  Insurance,  9. 

Beneficiary  In  Insurance  policy,  whether 
has.    See  Insurance,  36,  et  seq. 

Legatee  has  not.    See  Wills,  57. 


Patent,  right  to  becomes  vested,  when. 
See  Swamp  and  Overfiowed  Lands,'  6. 

Bounty,  when  earned  is  a  vested  right. 
See  Constitutional  Law,  19. 

VETERANS'  HOME. 

The  money  appropriated  under  the  act  of 
Congress  for  the  benefit  of  the  Veterans' 
Home  did  not  belong  to  the  state,  and  the 
act  of  Congress  imposed  no  restrictions  up* 
on  the  state  as  to  the  channel  or  agency 
through  which  the  money  should  be  applied 
to  the  purposes  designated  in  the  act,  and 
required  no  appropriation  by  the  state  leg- 
islature before  the  money  could  be  used  in 
support  of  the  home;  but  the  money  was  i^ 
propriated  by  Congress,  and  could  not  be 
diverted  by  the  state;  the  veterans  In  the 
home  being  the  beneficiaries  of  the  fund 
from  that  moment  it  left  the  United  States 
treasury,  and  as  thus  could  only  receive  it 
through  the  agency  of  the  Veterans'  Home 
Association,  that  association  was  entitled  to 
its  custody  and  use  for  the  purpose  for 
which  it  was  appropriated,  and  such  custo- 
dy and  use  required  and  constituted  owner- 
ship of  the  fund.  (People  v.  Boyce,  106  Cal. 
173.) 

Embezzlement  of  funds  of.  See  Criminal 
Law,  181,  et  seq.,  199,  et  seq. 

Draft  drawn  under  act  of  Congress,  See 
Criminal  Law,  181,  et  seq. 

VETO. 

Veto  power  of  mayor.  See  Ballioads,  III, 
2. 

Mayor  cannot  veto  tax  levy.  See  Taxa- 
tion, III. 

VIDELICET. 

See  Affidavits. 

VIEW. 

Of  premises.   See  Criminal  Law,  X,  4;  XI,. 

14,  c,  B. 

VOLUNTARY  CONVEYANCES. 
See  Fraudulent  Conveyances. 

VOLUNTARY  PAYMENT. 
See  Payment,  4,  et  seq. 

VOTERS. 
See  Elections. 

VOTES. 
Canvassing.   See  Elections,  VI. 

VROOMAN  ACT. 
Amendment  of.   See  Statutes,  22. 

WAG-ERS. 
See  Gaming. 

WAIVER. 

Agent,  power  of  to  waive  condition.  See- 
Ralb-oads,  29. 

Conditions  in  policy,  waiver  of.  See  In- 
surance, 8. 
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Condition  for  increased  interest  on  default, 
waiver  of.   -See  Interest,  5. 

0)ntract,  right  to  rescind,  what  does  not 
waive.   -See  Rescission  of  Contracts,  14. 

Damages  for  injunction,  waiver  of.  See 
Injunctions,  11. 

Defense,  waiver  of  by  failuire  to  set  up. 
See  Partnership,  13. 

Demand  and  notice,  waiver  of.  See  Bills 
and  Notes,  15. 

Demand,  waiver  of.    See  Bailments,  2. 

Demurrer,  failure  to  demur,  waiver  for. 
See  Pleading  and  Practice,  89. 

Demurrer,  ground  of  general  not  wadved 
by  failure  to  demur.  See  Pleading  and 
Practice,  38. 

Error  is  waived  by  failure  to  object  See 
Jury  and  Jurors,  16. 

Fees,  waiver  of  by  failure  to  claim.  See 
Costs,  2. 

Finding  as  to,  what  implied  from.  See  In- 
surance, 18. 

Findings,  no  presumption  of  waiver  of  In 
«ase  of  referee.    See  Referees,  3. 

Forfeiture,  waiver  of.    See  Insurance,  HI. 

Form  of  proceedings,  waiver  of  by  ap- 
pearance.  See  Trusts  and  Trustees,  83. 

Indictments,  objection  to,  waiver  of.  See 
Criminal  Law,  VIII,  3. 

Jury  trial,  waiver  of.  See  Jury  and  Jur- 
ors. I. 

Lien  of  pledgee,  what  waives.  See  Liens, 
4. 

Lien,  vendor's,  waiver  of.  See  Vendor  and 
Vendee,  15. 

Mortgagee  cannot  waive  mortgage  secur- 
ity so  as  to  bring  action  on  note.  See  Mort- 
gages, 82. 

Notice,  party  cannot  waive  statutory, 
when.    See  Insurance,  16. 

Notice  of  appeal,  waiver  of.  See  Appeals, 
44. 

Notice  of  settlement  of  bJU,  waiver  of. 
See  Appeals,  106. 

Notice,  service  of,  waiver  of  where  party 
present  In  court  and  makes  argument. 
See  Summons,  16. 

Objection,  waiver  of  by  exception.  See 
Executors  and  Administrators,  13. 

Possession,  delivery  of,  what  does  not 
show  waiver.    See  Vendor  and  Vendee,  11. 

Privileged  communications,  who  cannot 
waive.    See  Privileged  Communications,  6. 

Right  to  be  informed  of  right  to  counsel  is 
waived  by  knowledge.  See  Criminal  Law. 
18. 

Street  assessment,  walVer  by  failure  to 
appeal  from.    See  Streets,  108. 

Tender,  objection  to,  when  waived.  See 
Exchange,  2-4. 

Venue,  right  to  change  of,  waiver  of.  See 
Venue,  II,  2. 

1.  Waiver  is  a  voluntary  act,  and  implies 
an  election  by  the  party  to  dispense  with 
something  of  value,  or  to  forego  some  ad- 
vantage which  he  might  at  his  option  have 
demanded  or  insisted  upon,  and  there  can  be 
no  waiver  of  a  right  that  has  been  lost.  (San 
Bernardino  Investment  Co.  v.  Merrill,  108 
Gal.  490.) 

2.  Such  provisions  as  the  law  prescribes 
for  the  advantage  or  protection  of  Individ- 


uals may,  as  a  rule,  be  waived  by  them 
where  not  inhibited  by  public  policy;  but 
where  the  object  of  a  statute  is  to  promote 
great  public  interests,  liberty,  or  morals,  it 
cannot  be  defeated  by  a  private  stipulation. 
(Griffith  V.  New  York  Life  Ins.  Co.,  101  Cal. 
627.) 

WALLS. 

See  Fences,  1,  2. 

WAR. 

Indian  war  bonds.    See  Bonds,  II,  2. 
Indian  war  bonds.  Interest  on  coupons  of. 
See  Bonds,  17. 

WARDS. 
See  Guardian  and  Ward. 

WARBHOUSEJMBN. 

Carrier,  change  of  liability  to  that  of  ware- 
houseman.   See  Common  Carriers,  45,  et  seq. 

Bailor  may  recover  against  lessor  of  ware- 
house, though  lessor  not  liable  to  lessee.  See 
Landlord  and  Tenant,  28. 

Misdelivery  of  goods  by  carrier  acting  as 
warehouseman.    See  .Common  Carriers,  41. 

Goods  in  warehouse,  how  attached.  See 
Attachments,  14. 

Single  cause  of  action,  when  goods  embez- 
zled by  conspiracy.    See  Trover,  7,  et  seq. 

1.  A  warehouse  receipt  is  negotiable  pa- 
per, and  under  the  statute  in  relation  to 
warehouse  receipts,  the  property  represent- 
ed thereby  is  transferable  by  the  indorse- 
ment of  the  party  to  whose  order  it  was  is- 
sued.   (Garoutte  v.  Williamson,  108  Cal.  135.) 

2.  Warehouse  receipts  are  negotiable  un- 
less they  have  the  word,  "non-negotiable" 
printed  in  red  ink  across  their  face,  and 
when  negotiable  an  indorsement  of  the  re- 
ceipt operates  as  a  valid  transfer  of  the 
property  represented  by  the  receipt;  and 
there  is  no  dlflPerence  'between  a  warehouse 
receipt  and  a  bill  of  lading  in  this  respect. 
(Cavallaro  v.  Texas  &  Pac.  Ry.  Co.,  110  Cal. 
348.) 

3.  It  is  only  persons  who  pursue  the  call- 
ing of  warehousemen,  by  receiving  and 
storing  goods  in  a  warehouse  as  a  business 
for  profit,  that  have  power  to  issue  a  tech- 
nical warehouse  receipt,  the  transfer  of 
which  is  a  good  delivery  of  the  goods  rep- 
resented by  it.  (Sinsheimer  v.  Whitely,  111 
Cal.  378.) 

4.  In  order  to  constitute  a  warehouse  re- 
ceipt, a  transfer  of  which  will  pass  title  and 
constructive  possession  of  goods  stored 
thereunder,  there  must  be  something  on  the 
face  of  the  instrument  to  indicate  that  a 
contract  of  storage  has  been  entered  into; 
and  mere  weighing  tags  given  by  a  com- 
pany that  makes  no  charge  for  storage, 
which  only  shows  the  weight  and  number 
of  sacks  of  beans  weighed  on  the  company's 
scales,  for  the  person  named  therein,  are  not 
warehouse  receipts,  and  the  transfer  of  such 
weighing  tags  to  a  pledgee  thereof  does  not 
transfer  possession  of  the  beans,  and  they 
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may  be  attached  by  a  creditor  of  the  pledg- 
or.   (Sinshelmer  v.  Whitely,  111  Cal.  378,) 

5.  A  contract  for  the  storage  of  hay  in  a 
warehouse  for  a  season  beginning  October 
17th,  and  ending  June  1st,  is  an  entire  con- 
tract, notwithstanding  a  provision  that  the 
warehouse  owner  will  not  be  responsible 
for  loss  or  damage  to  hay  from  fire,  and,  if 
the  warehouse  and  hay  are  wholly  destroy- 
ed by  fire  before  the  time  for  the  storage 
of  the  hay  expires,  the  storage  is  not  earn- 
ed, and  the  warehouse  owner  cannot  main- 
tain an  action  to  recover  the  price  of  stor- 
age.   OCunningham  v.  Kenney,  105  Cal.  118.) 

6.  Where  the  contract  does  not  provide  for 
contingencies  and  for  a  proportionate  com- 
pensation for  proportionate  service  the 
warehouseman  cannot  recover  proportionate 
compensation.  (Cunningham  v.  Kenney.  105 
Cal.  118.) 

7.  Where,  upon  the  sale  of  a  warehouse, 
the  vendee  agreed  to  collect  without  charge 
all  claims  and  liens  that  the  vendor  had 
against  any  property  stored  at  the  ware- 
house, and  it  appears  that,  under  the  sea- 
son storage  system,  a  larger  charge  was 
made  for  the  first  month  on  account  of  cart- 
age or  expense  for  hauling  the  goods  to  the 
warehouse,  such  charge,  whether  consider- 
ed as  cartage  or  storage,  is  part  of  the 
claims  and  liens  which  the  vendor  .had 
against  the  stored  goods,  and  which  the  ven- 
dee agreed  to  collect  without  chaise  and  to 
pay  over  to  the  vendor.  (Hulford  v.  Neale, 
107  Cal.  610.) 

8.  Where  a  person  who  obtained  leave  to 
store  sugar  In  a  warehouse  assumed,  with- 
out authority,  to  purchase  the  sugar  from  a 
third  party  in  the  name  of  the  owner  of 
the  warehouse,  and  took  a  receipt  in  the 
name  of  the  owner,  the  transaction  does  not 
establish  any  relation  of  contract  between 
the  owner  of  the  sugar  and  the  owner  of 
the  warehouse,  who  received  the  sugar  as 
the  bailee  of  the  person  delivering  it;  and 
when  the  sugar  was  removed  from  the 
warehouse  by  the  bailor  before  the  owner 
of  the  warehouse  had  any  knowledge  of  the 
ownership  of  the  sugar  he  is  not  liable  for 
a  conversion  of  it,  and  cannot  be  made  lia- 
ble by  a  demand  and  refusal  to  deliver  it  to 
the  owner  at  a  time  when  it  was  out  of  his 
power  to  comply  with  the  demand.  (Steele 
V.  Marsicano,  102  Oal.  066.) 

9.  In  an  action  of  trover  to  recover  dam- 
ages for  the  conversion  of  wheat,  the  ware- 
house receipt  for  which  had  been  indorsed 
and  delivered  to  a  bank,  the  plaintiff's  own- 
ership of  the  wheat  being  proved,  it  is  to  be 
presumed  that  the  plaintiff  had  a  right  to 
Its  present  possession  at  the  time  of  the 
conversion,  and  the  burden  of  proof  is  up- 
on the  defendants  to  show  that  the  indorse- 
ment made  upon  the  back  of  the  warehouse 
receipt  was  made  by  authority,  and  that  on 
the  security  of  it  money  was  advanced  or 
h>aned  by  the  bank  which  had  not  been  re- 
paid, and  that  there  was  an  existing  indebt- 
edness secured  by  a  pledge  of  the  wheat  to 
the  bank  at  the  time  of  its  conversion  by  the 


defendants,  and,  in  the  absence  of  such 
proof,  a  Judgment  in  favor  of  the  plaintiff 
cannot  be  reversed  upon  the  ground  that 
there  was  no  evidence  to  show  that  the  in- 
debtedness to  the  bank  had  been  paid  at  the 
time  of  the  conversion.  (Garoutte  v.  Will- 
iamson, 108  Oal.  135.) 

10.  The  statements  of  a  warehouseman  as 
to  the  ownership  of  wheat  removed  from  the 
warehouse  and  loaded  by  him  upon  a  barge, 
identifying  the  wheat  removed,  and  made 
at  the  time  of  its  removal,  are  admissible 
In  evidence  as  part  of  the  res  gestae.  (Ga- 
routte V.  Williamson,  106  Cal.  135.) 

11.  In  an  action  for  damages  for  the  con- 
version of  a  piano,  in  which  the  defend- 
ants pleaded  that  the  piano  was  stored  with 
them  as  warehousemen,  and  that  after  due 
notice  to  plaintiff  it  was  sold  to  pay  cuarges, 
and  claimed  a  balance  yet  due  on  account  of 
the  charges,  findings  showing  that  the  pi- 
ano came  into  their  possession  against  the 
plaintiff's  will,  that  it  was  not  stored  be- 
cause the  plaintiff  refused  to  pay  the  law- 
ful charges  upon  it,  but  was  stored  without 
authority,  that  plaintiff  demanded  its  re- 
turn and  was  refused,  and  that  thereafter 
defendants  converted  it  to  their  own  use,  are 
sufilcient  to  sustain  a  Judgment  for  the 
plaintiff,  and  to  negative  the  claim  of  de- 
fendants, and  additional  findings,  which 
would  not  affect  the  Judgment  nor  afford 
defendants  any  relief,  are  not  required. 
(Bancroft  Co.  v.  Haslett,  106  Cal.  15±.» 

12.  Where  the  owners  of  a  warehouse 
stored  wheat  of  others,  and  also  conducted 
the  business  of  buymg  and  selling  wheat  a 
verdict  in  favor  of  a  bona  fide  purchaser 
of  wheat  from  the  warehouseman  will  not 
be  disturbed  where  the  evidence  is  con- 
fiicting  as  to  whether  the  wheat  had  been 
merely  stored  with  them,  by  the  plaintiff,  or 
had  been  sold  by  him  to  the  warehousemen. 
(Davis  V.  McNear,  101  Cal.  606.) 

WARRANTS. 

See  Controllers. 

Warrant  for  commitment  to  state  prison, 
form  of.    See  Criminal  Law,  122,  et  seq. 

Illegal,  county  may  enjoin  payment.  See 
Counties,  7. 

WARRANTY. 

Damages,  measure  of  for  breach  of.  See 
Sales,  V,  1. 

Soundness,  breach  of  warranty  of.  See 
Sales,  26. 

WASHOUTS. 

Injury  to  servant  from  train  running  ^nto. 
See  Master  and  Servant,  7,  et  seq. 

WABTB. 

Chatty  mortgage,  preservation  of  proper- 
ty.   See  Mortgages,  XV,  4. 

Preservation  of  mortgaged  property.  See 
Mortgages,  166. 

Security  to  guard  against.  See  Lite  Es- 
tates, 8. 
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WATER  cx)m:panies. 

Irrigation  districts.  See  Irrigation  Dis- 
tricts. 

Ck>mbination  with  flume  company  for  sale 
of  water.    See  Corporations,  VI,  1. 

Supplying  of  water  is  a  public  use.  See 
Eminent  Domain,  7. 

1.  Where  water  can  be  supplied  more 
cheaply  through  one  distributing  plant  by 
tivo  corporations,  the  governing  body  of  the 
city  in  whom  is  vested  the  power  to  fix  wa- 
ter rates  is  bound  to  take  that  fact  into 
consideration,  as  well  as  all  other  facts 
which  enable  it  to  fix  reasonable  rates  and 
award  a  Just  compensation,  and  an  agree- 
ment between  such  corporations  for  a  com- 
mon supply  through  one  distributing  plant 
cannot  increase  the  rate  of  compensation 
to  be  paid  by  the  city  or  its  inhabitants  for 
the  water  supplied.  (San  Diego  Water  Co. 
V.  San  Diego  Flume  Co.,  108  Cal.  549.) 

2.  Where  a  land  and  water  company  con- 
tracted with  the  plaintiffs  to  convey  a  tract 
of  land  in  accordance  with  its  rules,  without 
any  reference  in  the  contract  to  the  trans- 
fer of  any  waters  or  any  water  rights  or  wa- 
ter privileges,  the  adoption  by  the  water 
company  of  a  system  of  seeking  customers 
for  their  land,  and  its  practice  when  a  cus- 
tomer is  found  of  entering  into  a  contract 
with  him,  giving  him  the  privilege  to  pur- 
chase with  the  land  a  permanent  water 
right,  does  not  establish  rules  of  the  com- 
pany such  as  would  satisfy  the  reference  to 
rules  in  the  contract,  even  if  contracts 
made  with  other  customers  were  similar  to 
the  contract  made  with  the  plaintiffs.  (Gid- 
dings  V.  The  76  Land  and  Water  Co.,  109 
CaL  116.) 

3.  Where  a  riparian  owner  has  expended 
large  means  for  the  erection  of  a  mill  and 
other  property  connected  with  his  business 
many  years  before  water  was  taken  from 
the  stream  below  for  the  supply  of  a  town, 
and  the  use  made  by  the  millowner  of  the 
stream  is  a  reasonable  one.  as  against  low- 
er riparian  owners,  a  water  company  de- 
siring to  supply  the  inhabitants  of  a  town 
with  water  cannot,  instead  of  taking  pure 
water  from  another  source,  seek  to  make 
the  stream  more  pure  for  the  supply  of  the 
town  by  destroying  the  property  of  the  mill- 
owner  without  compensation.  (People  ex 
reL  Ricks  W.  Co.  v.  Elk  River  M.  &  L.  Co., 
107  Cal.  221.) 

WATBROOTJRlSBS. 

I.  Watercourses  and  Navlgaible  Streams, 

What  are;  Right  of  Way  over. 
II.  Rights  of  Fishery. 

III.  Springs  and  Percolating  Waters. 

IV.  Mills  and  Dams. 

y.  Ditches  and  Canals. 

VI.  Levees. 

VII.  Corruption  and  Pollution  of  Water. 

VIIL  Ripaxian   Rights;   Appropriation   and 
Diversion  of  Water. 

1.  Natural   Flow;    Nature    of    Water 

Right;  Right  as  an  Appurtenance. 

2.  Appropriation. 


3.  Change  in  Bed  of  'Stream. 

4.  Contracts  Relating  to  Water  Rights;. 

Sale  of. 

5.  Water  on  Public  Lands,  Rights  in.- 

6.  Title   by  Prescription;    Right   from 

What  Time  Dates. 

7.  Use  and  Diversion  of  Water;  Here- 

in of  Diversion  by  City. 

8.  Abandonment  of  Water  Right. 

Wharves.    See  Wharves. 

Swamp  lands.  See  Swamp  and  Overflowed 
Lands. 

Bridges.    See  Bridges. 

Water  companies.    See  Water  Companies. 

Los  Angeles  has  power  to  improve  Los 
Angeles  river.    See  Los  Angeles. 

Irrigation  districts.  See  Irrigation  Dis- 
tricts. 

Liability  of  city  for  escape  of  surface  wa- 
ter on  improving  street.    See  Streets,  VI,  8. 

Surface  water,  easement  jof  flow.  See 
Easements,  17,  18. 

Surface  water,  liability  for.  -See  Sewers, 
12. 

Defective  drainage,  liability  for.  See  Neg- 
ligence, 4,  5. 

Knowledge  of  defects  in  drainage  pipes. 
See  Negligence,  37. 

Breach  of  contract  to  furnish  water  for 
irrigation.    See  Election,  5. 

Water  right,  partition  of.  See  Partition, 
III. 

False  representations  as  to  adequacy  of 
water  supply,  parol  evidence  as  to.  See 
Evidence,  42. 

River  as  boundary.    See  Boundaries. 

I.  Watercourses    and    Navigable     Streams, 
What  are;  Rights  of  Way  over. 

1.  In  order  to  constitute  a  watercourse,  It 
must  have  a  source  independent  of  that  fit- 
ful and  occasional  character  that  results 
from  the  falling  of  rain  or  the  melting  of 
snow,  and  must  be  a  stream  flowing  In  a 
definite  channel,  having  a  bed,  sides,  or 
banks,  though  it  need  not  flow  con8ta.ntly, 
and  may  sometimes  be  dry.  (Los  Angeles 
Gemetery  Assn.  v.  City  of  Los  Angeles,  103 
Cal.  461.) 

2.  A  watercourse  does  not  include  mere 
surface  water  flowing  in  hollows  or  ravines 
as  a  result  of  rain  or  melting  snow,  which 
at  other  times  are  destitute  of  water.  (Los 
Angeles  Cemetery  Assn.  v.  City  of  Los  An- 
geles, 103  Cal.  461.) 

3.  Under  section  2349  of  the  Political  Code, 
declaring  navigable  all  streams  emptying  in- 
to Elk  river,  "which  are  now,  or  at  any  time 
have  been,  used  for  the  purpose  of  floating 
logs  or  timber,"  the  south  fork  of  Elk  river, 
which  is  a  small  stream  insufilcient  to  flow 
single  sawlogs,  except  during  extreme  win- 
ter freshets,  and  with  the  aid  of  dams  to 
increase  the  flow  of  the  stream,  which  use 
has  been  found  impracticable  and  abandon- 
ed, is  not  a  navigable  stream  within  the 
meaning  of  the  code.  (People  ex  rel.  Ricks 
Water  Co.  v.  Elk  River  Mill  and  Lumber 
Co.,  107  Cal.  221.) 

4.  In  order  that  a  stream  may  be  floatable 
for  logs,  within  the  meaning  ol  the  code,  It 
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must  be  capable  of  being  used  to  an  extent 
that  wouid  make  it  of  some  value  as  a  high- 
way, or  at  least  it  must  appear  that  the 
stream  could  be  so  used  for  some  portions 
of  the  year,  and  the  fact  that  it  could  be  so 
used  for  a  few  days  in  the  rainy  season, 
with  the  aid  of  dams,  would  not  make  the 
river  navigable.  (People  Jdx  rel.  Ricks  W. 
Ck).  V.  Elk  River  M.  &  L.  Co.,  107  Cal.  221.) 

5.  If  a  stream  is,  in  fact,  non-navigable, 
It  is  not  a  public  way,  and  the  legislature 
cannot  make  it  such  by  merely  enacting  a 
law  declaring  it  navigable,  and  so  take  pri- 
vate property  for  public  use  without  com- 
pensation. (People  ex  rel.  Ricks  W.  Co,  v. 
Elk  River  M.  &  L.  Co.,  107  Cal.  221.) 

II.  Rights  of  Fishery. 

6.  The  state,  by  virtue  of  its  sovereignty, 
has  authority  to  regulate  fisheries  within  its 
borders,  and  'may  prescribe  the  places  as 
well  as  the  times  in  which  fish  may  be  tak- 
en, and  may  make  exclusive  grants  of  fish- 
eries in  designated  waters,  so  far  as  the 
same  do  not  impair  private  rights  already 
vested.    (Heckman  v.  Swett,  107  Cal.  276.) 

7.  Under  the  act  of  1859,  which  gives  to  the 
owners  of  lands  fronting  on  Bel  river  the  ex- 
clusive right  and  privilege  of  casting,  haul- 
ing, and  landing  seines  and  nets  on  their  own 
water  front,  and  provides  that  all  "bars  and 
the  bed  of  said  river  lying  between  the  lines 
of  the  official  survey  and  extreme  low-water 
mark  shall  be  deemed  and  held  to  be  the 
water  front  of  the  landowner  whose  lines 
border  on  said  river,  or  run  nearest  cnere- 
to,"  where  it  appears  that  the  channel  of  the 
river  has  been  changed,  so  that  at  low  tide 
the  bed  of  the  old  channel  is  dry  in  places 
between  an  island  and  the  plaintiff's  land, 
and  the  new  channel  is  on  the  south  side 
of  the  island,  leaving  the  low-water  mark 
on  that  side  of  the  island,  and  leading  the 
island  and  the  old  channel  of  the  river  above 
low- water  mark,  the  owner  of  the  land  bor- 
dering on  the  south  side  of  the  river  is  en- 
titled to  the  exclusive  right  of  casting  nets 
and  seines  for  salmon  on  the  south  side  di 
the  Island  in  front  of  his  lands,  and  may 
enjoin  the  owners  of  the  land  on  the  north 
side  of  the  river  from  interfering  therewith 
or  making  claim  thereto.  (Heckman  v. 
Swett,  107  Cal.  276.) 

8.  The  provisions  of  the  act  of  1869,  to  reg- 
ulate salmon  fisheries  on  E3el  river,  are  not 
repealed  by  sections  634  to  636  of  the  Penal 
Code;  but  those  sections  are  merely  intend- 
ed to  regulate  the  times  and  mode  of  catch- 
ing salmon;  and  within  the  times  and  mode 
thus  prescribed,  the  owners  of  the  land 
fronting  on  Bel  river  may  still  exercise  the 
right  of  catching  salmon  conferred  upon 
them  by  the  act  of  1859.  (Heckman  v. 
Swett,  107  Cal.  276.) 

9.  The  act  of  1859  purports  to  confer  a 
right  of  action  in  favor  of  owners  of  lands 
fronting  on  Eel  river,  only  against  those 
who  shall  cast,  haul,  or  land  any  seine  or 
net  In  Eel  river  for  the  purpose  of  catchfng 
salmon:  and  a  judgment  giving  to  a  plain- 
tiff the  exclusive  right  of  casting  nets  In  Eel 


river,  irrespective  of  the  purpose  for  iK-hicli 
they  are  cast,  and  enjoining  the  defendants 
from  casting  any  nets  In  the  waters  fronting 
upon  the  plaintiff's  land,  is  broader  than  Is 
justified  by  the  statute,  and  should  be  lim- 
ited to  casting  nets  for  the  purpose  of  catch- 
ing salmon.  (Heckman  v.  Swett,  107  CaL 
276.) 

III.  Springs  and  Percolating  Waters. 

Percolating  waters,  division  of.  See  Par- 
tition. 14. 

Spring,  partition  of.    See  Partition,  14« 

Springs  on  public  land.    See  post,  77. 

Appropriation  of  water  of  spring.  See 
post,  57,  58. 

Grant  of  right  to  take  water  from  spring. 
See  post,  63. 

Loss  from  seepage,  who  must  bear.  See 
post,  65. 

10.  A  notice  posted  at  a  spring,  which 
does  not  conform  to  the  requirements  of 
section  1415  of  the  Civil  Code,  does  not  con- 
fer any  rights  upon  the  person  posting  the 
notice  as  an  approprlator  of  the  water. 
(Taylor  v.  Abbott,  103  CaL  421.) 

11.  The  posting  of  an  insufiScient  notice  at 
a  spring,  and  an  excavation  in  it  for  the 
puri>ose  of  marking  the  place  of  intended 
diversion,  and  the  subsequent  purchase  of 
pipe,  and  causing  it  to  be  hauled  to  a  point 
several  hundred  feet  distant  from  ihe 
spring,  do  not  tend  to  establish  a  possession 
of  the  spring  or  of  the  land  on  which  it  was 
located.    (Taylor  v.  Abbott,  103  Cal.  421.) 

12.  The  location  by  another  person 
upon  the  land  where  the  spring  was 
situated,  and  the  taking  possession 
thereof,  and  building  a  dwelling-honse 
thereon,  and  filing  an  afl^davit  in  con- 
formity with  the  requirements  of  the  Posses- 
sory Act  of  April  20,  1852,  entitled  the  ptis- 
sessor  to  prevent  the  subsequent  diversion  of 
the  water  under  the  attempted  location  of 
the  approprlator.  (Taylor  v.  Abbott,  108 
Cal.  421.) 

13.  The  principles  of  law  which  govern 
the  right  to  waters  flowing  upon  the  sur- 
face of  the  earth  are  inapplicable  to  waters 
which  percolate  through  the  soil;  and  such 
pereolftting  waters,  so  long  as  they  are  in  a 
condition  of  percolation,  and  do  not  form 
part  of  a  defined  stream,  belong  to  the  own- 
er of  the  land  regardless  of  the  material 
through  which  they  percolate,  whether  It  be 
loose  sand  or  sandstone,  and  such  owner 
may,  by  a  tunnel.  Intercept  and  develop 
such  waters,  and  divert  and  appropriate 
them  to  his  own  use.  (Gould  v.  Eaton,  111 
Cal.  639.) 

14.  The  fact  that  the  course  of  x>ercolatIng 
waters  is  arrested  by  a  seam  of  clay,  and 
that  they  percolate  through  porous  sand- 
stone lying  close  to  the  seam  of  day,  along 
such  seam,  in  a  definite  direction  a>ward 
adjacent  lands,  does  not  affect  the  exclu- 
sive dominion  over  such  percolatlnjr  waters 
by  the  owner  of  the  soil,  and  his  mere  diver- 
sion of  such  direction  does  not  change  their 
character  as  percolating  waters;  nor  does  lie 
violate  the  rights  of  the  owner  of  the  adja- 
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<*eut  lands  by  diverting  and  appropriating 
such  waters,  so  as  to  prevent  them  iiom 
reaching  the  adjacent  lands,  or  so  as  to  de- 
stroy advantages  therefrom  previously  en- 
joyed by  the  adjacent  proprietor.  (Gould  v. 
Baton,  111  Gal.  639.) 

ly.  Mills  and  Dams. 

Mills,  corruption  of  water  by.  See  post, 
VII. 

Husband  cannot  authorize  dam  and  ditch 
in  wife's  property.  See  Husband  and  Wife, 
10,  11. 

Consent  to  erection  of  dam  and  diversion. 
See  post,  100. 

Water  company  cannot  take  away  rights 
of  millowner  without  compensation.  See 
Water  Companies,  3. 

15.  The  erection  of  a  dam  across  the  bed 
of  a  non-navigable  stream  is  not  an  action- 
able obstruction  nor  a  purpresture.  (People 
ex  rel.  Ricks  W.  Co.  v.  Bik  River  M.  and  L. 
Oo..  107  Cal.  221.) 

16.  A  prior  appropriator  of  the  water  of 
s,  stream,  who  constructs  a  dam  across  the 
bed  of  the  stream  for  the  purpose  of  raising 
its  surface  to  a  level  which  will  cause  it  to 
flow  into  his  ditch,  does  not  thereby  acquire 
such  an  exclusive  right  in  the  bed  and  banks 
of  the  stream,  as  far  as  the  slack  water  ex- 
tends above  his  dam,  in  the  form  of  a  pond 
or  pool,  that  he  can  enjoin  a  subsequent 
appropriator  of  the  surplus  water  from  tap- 
ping the  stream  and  diverting  the  surplus 
at  a  point  above  the  dam  and  below  the 
liead  of  the  slack  water  in  such  pond  or  pool, 
if  he  does  not  interfere  with  the  free  use 
and  enjoyment  of  the  water  right  or  the 
property  of  the  prior  appropriator.  (Natoma 
"Water  and  Mining  Oo.  v.  Hancock,  101  Cal. 
42.) 

17.  The  subsequent  appropriator  cannot  be 
enjoined  from  appropriating  the  surplus 
w^ater  at  a  point  above  plaintifiT's  dam  mere- 
ly because  he  thereby  has  the  power  to  drain 
plaintifTs  ditch  or  canal,  if  he  disclaims 
any  such  Intention.  (Natoma  Water  and 
Mining  Co.  v.  Hancock,  101  Cal.  42.) 

18.  The  prior  appropriator  is  bound  to  use 
reasonable  care  to  avoid  unnecessary  waste 
of  the  surplus  water  appropriated  by  the 
subsequent  appropriator,  at  a  point  above 
his  dam,  and  the  inconvenience  caused  by 
the  lowering  of  his  head  of  water  by  the 
diversion  of  the  surplus,  and  by  his  being 
compelled  to  raise  the  crest  of  his  dam  ear- 
lier In  the  season,  and  to  make  it  tight  and 
eflBcient  so  as  to  prevent  waste  of  surplus 
water  oftener  than  he  had  'been  accustomed 
to  do,  is  damnum  absque  injuria.  (Natoma 
Water  and  Mining  CJo.  v.  Hancock,  101  Cal. 
42.) 

V.  Ditches  and  Canals. 

"Ditches  and  canals,"  words  include  what. 
See  Irrigation  Ditches,  18. 

Canal  and  pipe  line  are  corporeal  beredJta- 
ments,  and  pass  as  aDpurrenances.  See 
t>eed8,  26. 

Agreement  to  construct  ditch,  what  is  not 
a  breach  of.   See  Contracts,  59. 


Ditch  on  two  claims,  mortgage  of  one 
claim,  effect  of.    See  Easements,  2. 

Easement  for  tadlrax^e  of  hydraulic  mine. 
See  Easements,  19. 

•Grant  of  use  of  ditch  ito  divert  water, 
rights  under.   See  post,  69. 

19.  A  water  ditch  constituting  an  inde- 
pendent property  disassociated  from  the  land 
over  which  it  passes,  though  it  may  be  an 
easement  in  gross,  is  a  servitude  upon  the 
land.    (Dixon  v.  Schermeler,  110  Cal.  582.) 

20.  Where  a  ditch,  as  an  artificial  water- 
course, is  apparently  necessary  to  the  work- 
ing of  two  distinct  mining  claims  owned  by 
the  owner  of  the  ditch,  it  becomes  an  appur- 
tenance to  each  of  the  mining  claims.  (Dix- 
on V.  Schermeler,  110  Cal.  582.) 

21.  Where  a  ditch-owner  has  an  easement 
over  the  lands  of  another  in  a  ditch  to  con- 
vey water  for  the  purpose  of  irrigating,  the 
bringing  of  the  ditch  to  a  uniform  grade 
by  removing  local  inequalitles,fwhich  does 
not  increoae  the  amount  of  water  to  be 
conveyed  through  the  ditch,  nor  damage 
the  servient  lands,  is  not  a  deepening  of  the 
ditch  of  which  the  owner  of  the  servient  es- 
tate can  complain.  (Burris  v.  People's  Ditch 
Co.,  104  Cal.  248.) 

22.  A  prescriptive  right  as  to  the  depth  of 
a  ditch  crossing  the  lands  of  another  is  de- 
termined by  the  grade  and  general  depth  of 
the  ditch,  and  not  by  local  and  unimportant 
irregularities  at  the  'bottom  of  it;  and  the 
removal  of  such  irregularities  by  deepening 
the  ditch  where  they  occurred  is  not  a  mate- 
rial alteration  of  the  ditch,  if  the  ditch  is  not 
widened,  nor  the  quantity  of  water  in- 
creased, nor  the  mode  of  its  use  changed. 
(Burris  v.  People's  Ditch  Co.,  104  Cal.  248.) 

23.  The  owner  of  the  servient  estate  Is 
not  entitled  .to  a  mandatory  injunction 
against  the  owner  of  the  ditch  to  compel  the 
restoring  of  local  and  unimportant  irregular- 
ities in  the  bottom  of  the  ditch  which  had 
been  removed  by  the  owner  of  it.  (Burris  v. 
People's  Ditch  Co.,  1(^  Cal.  248.) 

24.  Where  the  complaint  charged  a  mate- 
rial widening  and  deepening  of  the  ditch, 
and  the  answer,  after  making  a  literal  deni- 
al as  to  the  width  and  depth  alleged  in  the 
complaint,  added:  "But,  on  the  contrary, 
defendant  alleges  that  said  ditch  is  no  wider, 
nor  is  it  any  deeper  through  the  lands  of  the 
plaintiff,  than  it  was  when  it  was  first  con- 
structed," such  allegation  is  sufficient  to  put 
in  issue  the  allegation  of  the  complaint, 
(Burris  v.  People's  Ditch  Co.,  104  Cal.  248.) 

25.  The  terms  Of  the  proviso  found  in  sec 
tion  9  of  the  act  of  Congress  of  July,  1866. 
Ihat  whenever  any  person  or  persons  shall. 
In  the  construction  of  any  ditch  or  canal, 
injure  or  damage  the  possession  of  any  set- 
tler on  the  public  domain,  the  party  commit- 
ting such  injury  or  damage  shall  be  liable 
to  the  party  injured  therefor,  does  not  au- 
thorize the  construction  of  a  new  ditch  or 
canal,  nor  grant  rights  of  way  where  none 
existed  before,  nor  confer  additional  rights 
upon  owners  of  ditches  subsequently  con- 
structed. (McGuire  v.  Brown,  106  Cal.  660.) 
*  26.  An  Improper  and  ineffective  change  of 
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tJlie  location  of  a  ditch  as  against  the  rij^ts 
of  a  homestead  settler  does  not  have  the 
eflPect  to  lose  the  prior  right  to  the  flow  of 
the  water  which  is  not  intended  to  be  aban- 
doned, and  whether  he  abandoned  his  prop- 
erty in  the  former  ditch  and  the  right  to 
lead  water  through  the  same  is  a  question 
of  fact  to  be  determined  under  proper  plead- 
ings.   (McGulre  v.  Brown,  106  Cal.  660.) 

27.  The  use  of  water  for  the  purpose  of 
carrying  off  the  tailings,  and  the  construc- 
tion of  a  ditch  to  aid  therein,  are  as  essen- 
tial to  the  successful  conduct  of  hydraulic 
mining  as  Is  the  first  use  to  which  the  water 
is  put  in  washing  down  the  natural  bank: 
and  the  title  to  an  adjoining  miiie  passes 
under  patent  from  the  United  States  sub- 
ject to  the  easement  of  the  right  of  way  for 
a  ditch  used,  in  accordance  with  local  min- 
ing customs,  as  a  tailrace  from  a  hydraulic 
mine  across  the  patented  ground  prior  to 
the  patent  ^der  the  provisions  of  sections 
2339  and  23A  of  the  Revised  Statutes  of  the 
United  States.    (Jacob  v.  Day,  111  Cal.  571.) 

I>!tch  on  public  land,  rights  In.  See  post, 
76,  79,  80. 

Abandonment  of  ditch  and  water  right, 
what  is  not.    See  post,  115. 

28.  Where  the  rights  claimed  by  subse- 
quent appropriators  of  water  albove  the  dam 
of  a  prior  approprtator  have  not  been  inter- 
fered with  by  the  enlargement  of  the  ditch 
of  the  prior  appropriated,  and  the  box  used 
by  the  subeequent  appropriator  in  diverting 
the  water  to  which  they  were  entitled  was 
not  closed  after  such  enlargement,  the  use 
of  the  enlarged  ditch  is  not  adverse,  and  no 
rights  are  acquired  thereby  through  the  ac- 
quiescence of  the  subsequent  appropriators 
In  the  use  of  the  enlarged  ditch,  and  no  es- 
toppel is  thereiby  raised  against  them.  (Na- 
toma  Water  and  Mining  Co.  v.  Hancock,  101 
Cal.  42.) 

29.  The  grantee  or  owner  of  an  easement 
is  bound  to  keep  it  in  repair,  and  this  applies 
as  well  to  water  ditches  as  to  private  ways. 
(Bean  v.  Stoneman,  104  Cal.  49.) 

VI.  Levees. 

Levee,  power  to  erect  and  liability  for  in- 
jury from.    See  Municipal  Corporations.  VII. 

30.  A  complaint  showingthat  the  city  of  Los 
Angeles  granted  lands  along  the  Los  Angeles 
river,  including  the  west  ^nk  and  a  portion 
of  its  bed,  to  a  railway  corporation,  on  con- 
dition that  the  grantee  should  erect  a  levee 
to  prevent  the  overflow  from  river  floods  of 
the  lands  along  the  western  line  of  the  tract 
granted,  and  that  the  railway  company  did 
not  stop  in  constructing  the  levee  at  the 
point  designated  by  the  city,  but  extended  it 
to  the  southern  charter  boundary,  into  and 
nearly  across  the  river-bed,  and  so  negli- 
gently and  carelessly  constructed  the  levee 
that  it  obstructed  the  natural  channel  and 
natural  flow  of  the  water,  and  diverted  it 
from  its  natural  course,  and  that  in  an  un- 
usual flood  the  water  of  the  river  was  di- 
rected with  such  force  against  the  eastern 
bank  that  it  cut  a  new  aad  perman«it  chan- 
nel thromgh  lands  owned  by  the  plaintiff, 
aad  damaged  the  plaintiff  by  washing  aiF«y 


a  considerable  acreage  of  his  land,  by  the 
deposit  of  sand  and  bowlders,  by  the  division 
of  the  tract  into  two  parts  separated  by  a 
new  and  permanent  channel  of  the  river, 
and  by  the  destruction  of  plalntliTs  fences, 
etc.,  states  a  prima  facie  cause  of  action  for 
negligence,  and  is  sufficient  to  throw  upon 
defendants  the  burden  of  alleging  and  prov- 
ing due  care.  (De  Baker  v.  S.  Cal.  Ry.  Co., 
106  Cal.  257.) 

31.  An  answer  setting  up  that  the  levee 
was  constructed  and  maintained  under  the 
terms  and  conditions  of  an  ordinance  of  the 
city  of  Los  Angeles,  and  was  constructed 
thereunder  for  the  city  and  not  for  the  rail- 
way company,  and  was  the  property  of  the 
city  and  used  for  the  protection  of  its  lands 
from  overflow,  taken  in  connection  with  de- 
nials that  it  was  negligently  built  or  con- 
structed, states  a  defense  to  the  action,  and 
it  is  enx>r  for  the  court  to  strike  out  that 
portion  of  the  answer  setting*  up  the  ordi- 
nance and  contract  with  the  city,  and  that 
the  levee  was  constructed  under  the  ordi- 
nance for  the  city  and  not  for  the  defendant 
(De  Baker  v.  S.  CaL  Ry.  Co.,  106  Cal.  257.) 

32.  Where  the  portion  of  the  answer  strick- 
en oiit,  construed  against  the  pleader,  shows 
that  the  levee  was  constructed  within  the 
natural  banks  of  the  stream  and  partly  in 
its  bed,  and  there  are  no  allegations  as  to 
the  character  of  the  river  and  its  bed,  or  as 
to  other  facts  Jastlfying  the  construction  of 
a  levee  within  the  natural  banks,  the  part 
of  the  answer  stricken  out  does  not  of  Itself 
state  a  complete  defense  based  upon  the 
right  of  the  city  as  proprietor  to  protect  its 
lands  from  overflow;  but  the  special  de- 
fense must  be  taken  in  its  entirety,  and  the^ 
part  of  the  answer  stricken  out  must  be  con- 
strued in  connection  with  and  as  aided  by 
the  denials  with  which  it  is  coupled,  and  the 
answer  taken  as  alleging,  not  only  that  the 
levee  was  built  under  the  authority  of  the 
city,  and  for  its  use,  but  also  that  it  was  not 
constructed  in  disregard  of  tlie  natural  chan- 
nel of  the  stream,  or  so  as  to  divert  its  waters 
therefrom,  excepting  so  far  as  the  levee 
might  in  times  of  flood  cause  the  waters  to 
overflow  neighboring  lands  not  similarly  pro- 
tected, and  that  it  was  not  negligently  con- 
structed, and,  so  construed,  the  auj^wer 
states  a  justiflcation  of  the  city,  and  of  the 
railroad  company  doing  the  work  for  the 
city,  and  the  court  was  bound  to  assume 
that  everything  alleged  in  the  answer  could 
be  proven  for  the  purpose  of  the  motion,  and 
it  was  error  to  strike  out  part  of  the  special 
defense.  (De  Baker  v.  &.  Cal.  Ry.  Co.,  1(W 
Cal.  257.) 

33.  An  instrtiction  to  the  effect  that  if  the 
lev«e  was  improperiy  and  negligently  built 
by  the  defendant,  and  diverted  the  river  and 
the  channel  thereof  so  as  to  make  them  run 
through  the  plaintHTs  land,  it  is  no  defense 
that  the  damage  was  dooe  in  tbe  tiaae  of  an 
extraordinary  flood,  if  the  danger  <^  an  ex* 
traoidiaary  flood  was  known  to  the  defend- 
ant, or  could  have  been  ascertained  by  in- 
quiry, and  that  in  such  case  they  weve  booad 
to  guard  against  it,  must  be  rea4  in  connec- 
tion with  other  iastmctioBS,  and  is  not  ot>- 
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Jectionable,  If,  when  bo  read,  it  could  not  40.  An  upper  riparian  pnq;>rietor  is  entitled 

have  been  understood  to  require  the  defend-  to  a  reasonable  use  of  the  water  as  against 

ant  to  exhaust  all  possible  sources  of  in-  lower  riparian  proprietors;    but  he  has  no 

qniry  as  to  preyious  extraordinary  floods,  right  to  pollute  the  stream  by  fouling  its 

but  only  to  have  used  ordinary  prudence,  waters,  or  putting  filthy  matter  into  it;  and 

(De  Baker  v.  S.  Cal.  Ry.  €o.,  106  Cal.  257.)  to   maintain  stables  and  hogpens  directly 

34.  An  instruction  assuming  the  fact  of  tipon  the  banks  of  a  stream  used  for  do- 
the  occurrence  of  extraordinary  floods  in  mestic  purposes  by  lower  riparian  owners 
the  past  cannot  be  prejudicial  error,  where  is  an  unreasonable  use  of  the  stream  by  an 
the  witnesses  were  unanimous  on  that  upper  riparian  owner.  (People  ex  rel.  Ricks 
point.  (De  Baker  v.  S.  Cal.  Ry.  Co.,  106  Cal.  W.  Co.  v.  EHk  River  M.  and  L,  Co.,  107  C^l. 
257.)  214.) 

35.  An  instruction  that,  as  matter  of  law,  41.  Under  section  374  of  the  Penal  Code, 
the  defendant  had  no  right  to  build  a  levee  which  makes  it  a  misdemeanor  to  keep  any 
in  the  bed  of  the  Los  Angeles  river  in  such  sheep  or  other  livestock  penned,  corralled 
a  way  as  to  obstruct  the  natural  flow  of  or  housed  on,  over,  or  on  the  borders  of  any 
the  river,  whether  in  high  or  low  water,  to  stream,  the  waters  of  which  are  used  for  the 
the  injury  of  others,  and  it  makes  no  differ-  supply  of  the  inhabitants  of  any  city  or  town, 
ence  that  the  land  upon  which  the  levee  was  and  which  are  thereby  polluted,  the  offense 
construct^  belonged  to  the  railroad  com-  is  committed  by  causing  a  large  band  of 
pany,  ana  that  although  a  party  owns  the  sheep  to  be  daily  driven  to  the  banks  of  the 
bed  of  the  stream,  that  does  not  entitle  him  stream  and  herded  together  by  the  aid  of 
to  build  an  obstruction  in  the  stream  that  men  and  dogs,  in,  along,  and  upon  the  stream 
win  damage  other  lands  than  his  own,  is  for  a  considera4>le  part  of  the  day,  and  caus^ 
not  sufficiently  guarded  as  to  the  right  of  in?r  the  bed  and  banks  of  the  stream  to  be 
the  defendant  to  protect  its  lands.  (De  polluted  by  the  sheep.  (Pe<H?le  v.  Borda,  105 
Baker  v.  S.  Cal.  Ry.  Co.,  106  Cal.  257.)  €al.  636.) 

36.  An  instruction  asked  by  the  defendant,  42.  Bvidence  is  competent  to  show  that 
to  the  effect  that  it  had  a  lawful  right  to  con-  ^^^  natural  color  of  the  water  was  perfectly 
struct  and  maintain  such  levee  or  other  c^^w  '"*  seasons  prior  to  the  herding  of  the 
barrier  as  would  be  necessary  for  the  pro-  sheep,  and  that  it  was  very  Impure  and  dis- 
tection  of  its  land  and  railroad  from  the  colored  by  sheep  manure  after  the  henMng 
overflow  of  the  river,  is  properly  modified  by  o'  the  sheep.  (People  v.  Borda,  105  Cal. 
the  court  by  adding  thereto  the  clause  ••pro-  ^3^-) 

vided  it  did  not  obstruct  the  flow  in  its  nat-  43.  The  language  of  the  stattrte  ••penned,** 

ural  channel,  or  divert  it  therefrom,  to  the  ••corralled,"  or  ••housed  on,  over,  or  on  the 

injury  of  the  plaintiff."    (De  Baker  v.  S.  Cal.  borders  of  any  such  stream,"  imports  that 

Ry.  Co.,  106  Cal.  257.)  the  animals  may  be  inclosed  by  means  other 

than   an  ordinary  pen  or  corral,   as  such 

VII.  Corruption  and  Pollution  of  Water.  structures  are  not  usually  built  on  or  over 

,^„                             .  ^^  - .     ;i  ^*    ,  ,  u.^  a  stream;  and  such  use  of  the  words  ••pen" 

Mill  company  cannot  be  deprived  of  rights  ^nd  ••corral"  is  authorized.    (People  v.  Borda, 

by  water  company  without  compensation.  jQg  ,q^|   ^^  \                       x       */       . «    v*  , 

See  Water  Companies,  3.  a*    -rJ  j.    L       j.        ^     ^ 

Pollution   of,   action   for  nuisance.      See  **.  If  stock  not  confined  upon  the  river- 
Nuisance,  3.  banks,    following    their    natural    instincts, 
Actions'fci  corruption  of  water  and  for  in-  cause  the  pollution  of  the  stream,  or  if  a 
junction.    See  post,  102,  103.  hogpen  and  a  cow-stable  are  at  a  reasona- 
.*^   «    *i      o'-^    ^  ^1.    T>      1  i-i  ^          II  We  distance  from  the  river,  and  the  w'nter 
87.  Section  874  of  the  Penal  Code,  making  ^ains  wash  some  impurities  into  the  stream, 
CTimlnal  the  acts  therein  specified  when  the  j^^^^  riparian  pr^^prietors  cannot  complain  of 
direct  effect  of  such  acts  is  to  poUute  the  gu^h  incidental  pollution.      (People  ex  rel. 
waters  from  which  the  inhabitants  of  any  Rj^ks  W.  Co.  v.  Elk  River  M.  and  L.  Co., 
city  or  town  are  supplied,  was  not  intended  ^yy  q^j  214 ) 

to    deprive    riparian    owners    of    property  .-   --*        '    ^«#^«w.-4.i^«    ^#    ^  *     j^     i.» 

rights     (People  ex  rel.  Ricks  W.  Co.  V.  Elk  i^f^  i  J^.^  .v'^fl^^^               ?^    defendant's 

River  M  and  L.  Co.,  KXZ  Cal.  221.)  ^Sh^f,.^^,^^^^^^         ^'^^^^L'^tJP'  ?^  *  '^'""^ 

Ao    A      «  *^  *i^     J^  *v^  i^..4..i^J^^  4.^  -«  Without  putting  filth  directly  into  the  waters 

^^^  i\L  /  ^  4"^*!^  l^?*.  ^  J:i,^  ^  purposes  he  must  find  some  other  use  for  the 

"''tf'i'^Jjo  ^"^  I  ?*^^'^  ^Til«  J^  J^«%Kf  ^^^-     (People  ex  rel.  Ricks  W.  Co.  v.  Elk 

such  rights  wiu  not  be  presumed  wh«n  the  r,^^^  ^     ^^  L.  Co.,  107  Cal.  214.) 

langnage  of  the  statute  leaves  it  doubtful.  ' 
(People  ex  rel.  Ricks  W.  Co.  v.  Elk  River  M.  ^  Where  a  hotel  company,  which  is  a 
and  Ti.  Co.,  107  Cal.  221.)  riparian  owner  upon  an  unnavigable  str^^am, 
39.  Where  the  waters  of  a  river  at  and  *"«,  for  m  period  of  t^i  years,  drained  its 
below  the  defendant's  mill  and  dam  are  used  reCuBe  matter  by  means  of  sewers  and  pipes 
by  a  conslderaJble  number  of  persons  who  *nto  the  stream,  whereby  the  waters  thereof 
raMe  along  the  banks  of  the  stream  below  have  been  poUuted  so  that  they  are  unfit 
the  mlM  and  dam,  such  use  constitutes  a  jwib-  for  drinking  or  any  domestic  purpose,  a  sub- 
He  use,  which  would  make  a  pollatton  of  sequent  kicator  who  diverts  the  water  from 
the  water  bv  any  unreasonable  use  a  public  the  stream  at  a  point  below  the  hotel,  for 
Mrisuiee.  (People  ex  rel.  Ricks  W.  Co.  v.  domestic  purposes,  and  for  the  Irrigation  or 
Elk  River  M.  and  L.  Co ,  107  Cal.  214.)  nomriparian  lands,  cannot  complain  of  the 


476 


WATERCOURSES.    VII,    VIII.    1,   2. 


pollution  of  the  stream.  (Conrad  v.  Arrow- 
head Hot  Springs  Hotel  Company,  1Q3  Cal. 
3d9.) 

47.  The  rule  that  a  person  who  constructs 
a  drain  or  cesspool  upon  his  own  premises, 
and  uses  it  for  his  own  purposes,  is  bound  to 
keep  the  filth  collected  there  from  becoming 
a  nuisance  to  his  neighbors,  applies  between 
parties  who  have  equal  rights  to  the  enjoy- 
ment of  their  own  property,  but  does  not 
apply  in  the  case  of  appropriators  of  run- 
ning water  where  there  is  no  mutuality  of 
right,  and  their  titles  or  rights  are  not  co- 
extensive as  to  time  or  equal  in  rank;  but 
the  second  appropriator  simply  takes  the 
residuum  in  quality,  subject  to  the  changed 
conditions  existing  by  reason  of  the  prior 
user.  (Conrad  v.  Arrowhead  Hot  Springs 
Hotel  Co.,  103  Cal.  3»9.) 

48.  In  an  action  to  enjoin  the  pollution  of 
a  river,  where  the  complaint  avers  that  the 
defendant  maintained  on  the  banks  of  the 
river  a  sawmill  and  also  a  cookhouse,  out- 
houses, barn,  and  stables,  an<^  other  fixtures, 
which  usually  accompany  a  sawmill,  and 
that  it  caused  and  permitted  sewage,  offal, 
waste,  and  fetid  matter  from  the  sawmill, 
cookhouse,  and  stables  to  be  drained  and 
deposited  in  the  stream,  and  the  findings 
show  that  it  had  allowed  a  large  manure- 
pile  to  accumulate  from  the  stables  upon  the 
banks  of  the  stream,  which  polluted  its 
waters,  and  that  it  also  maintained,  near 
the  stream  a  corral,  or  hogpen,  from  which 
the  waters  were  further  polluted,  and  that 
as  matter  of  law  the  hogpen  and  manure- 
pile  constitute  nuisances,  which  the  defend- 
ant by  the  decree  was  enjoined  from  main- 
taining, the  findings  are  sufficiently  within 
the  issues,  and  the  fact  that  the  court  d'd 
not  suppress  the  stable,  rather  than  the  use 
of  it,  rendering?  it  a  nuisance,  is  not  an  error 
of  which  the  defendant  can  complain.  (Peo- 
ple ex  rel.  Ricks  W.  Co.  v.  Elk  River  M.  and 
L.  Co.,  107  Cal.  214.) 

49.  In  an  action  to  restrain  the  obstruc- 
tion of  a  stream  by  a  dam  impounding  saw- 
logs  for  the  use  of  a  mill,  and  from  polluting 
the  stream  by  discoloration  from  the  logs, 
and  by  allowing  sawdust  to  find  its  way  into 
the  stream,  and  by  discharging  the  waste 
water  from  the  kitchen,  and  waste  matter 
from  the  sawmill,  and  the  escape  of  offal 
into  the  stream  from  privies  and  a  slaugh- 
terhouse, where  the  court  finds  that  the  bed 
of  the  stream  was  private  property,  that 
the  sawdust  was  burned,  and  what  little 
got  into  the  stream  had  no  appreciable  ef- 
fect, and  that  the  water  was  not  polluted  to 
such  a  degree  by  any  or  all  of  the  matters 
complained  of  as  to  render  it  unfit  for  use  or 
unwholesome,  and  the  evidence  sufficiently 
sustains  the  findings,  and  shows  that  the 
sources  of  the  alleged  pollution,  other  than 
the  discoloration  from  the  logs,  were  not 
over  or  immediately  upon  the  banks  of  the 
stream,  the  court  may  properly  decline  to 
enjoin  the  acts  complained  of.  (Peonlo  ex 
rel.  Ricks  W.  Co.  v.  Elk  River  M.  and  L.  Co.. 
107  Cal.  221.) 

50.  The  people  employed  at  a  sawmill, 
comprising  a   portion   of  the  putollc,  have 


as  much  right  to  live  near  the  banks 
of  a  stream  as  the  inhabitants  of  any  com- 
munity on  the  stream  below  them,  if  they 
take  all  reasonable  precautions  against  un- 
necessarily polluting  the  water,  and  inhab- 
itants and  property  owners  upon  the  stream 
cannot  be  compelled  to  remove  or  be  expro- 
priated for  the  benefit  of  urban  communi- 
ties. (People  ex  rel.  Ricks  W.  Co.  v.  Elk 
River  M.  and  L.  Co.,  107  Cal.  221.) 

VIII.  Riparian   Rights;    Appropriation  and 
Diversion  of  Water. 

1.  Natural  Flow;  Nature  of  Water  Right; 
Right  as  an  Appurtenance. 

51.  "the  riparian  owner  is  entitled  to  the 
continuous  fiow  of  the  stream  as  part  and 
parcel  of  the  estate,  and  not  as  an  easement 
or  incorporeal  right  issuing  out  of  the  land, 
and  he  does  not  own  the  corpus  of  "the  water, 
but,  incident  to  his  riparian  right,  has  a  right 
to  appropriate  a  certain  portion  of  it,  and  an 
appropriator  cannot  acquire  a  right  to  any 
of  the  waters  of  a  stream  to  the  prejudice  of 
a  riparian  owner,  by  any  use,  except  under 
the  statute  of  limitations.  (Vernon  Irrig.  CJo. 
V.  City  of  Los  Angeles,  106  Cal.  237.) 

52.  The  right  of  a  riparian  proprietor  to  the 
waters  of  a  stream  fiowing  through  or  along 
his  land  is  not  a  right  of  ownership  in  or  to 
the  waters,  but  is  a  usufructuary  right  in- 
cluding a  right  to  make  a  reasonable  use  of 
a  reasonable  quantity  for  irrigation,  return- 
ing the  surplus  to  the  natural  channel,  that 
it  may  flow  on  in  the  accustomed  mode  to 
the  lands  below.  (Hai^ave  v.  Cook,  108 
Cal.  72.) 

58.  For  the  purpose  of  ascertaining  the  na- 
ture of  a  water  right,  described  in  the  com- 
plaint as  real  property,  the  terms  of  an  in- 
strument annexed  to  the  complaint  and  re- 
ferred to  as  describing  the  water  right  may 
be  examined;  and  where  such  instrument 
discloses  that  the  water  right  claimed  con- 
sists of  a  continuous  fiow  of  water  on  certain 
land,  and  from  thence  through  a  canal  and 
pipe  line  in  which  the  plaintiff  has  an  estate 
and  interest,  such  water  right  is  entirely 
real  property,  and  while  fiowing  through  the 
canal  and  pipe  line  is  appurtenant  thereto, 
as  real  property.  (Fudickar  v.  Bast  River- 
side Irrig.  Dist,  109  Ol.  29.) 

2.  Appropriation. 

Appropriation  of  water,  rights  of  against 
riparian  owner.    See  ante,  51. 

Notice  of  appropriation,  what  Insufficient 
See  ante.  III. 

Possessory  right,  from  what  time  dates. 
See  post,  88. 

Appropriation  of  water  on  public  land.  See 
post  VIII,  5. 

Contracts  between  appropriators.  See 
post,  62. 

54.  Where  there  has  been  an  actual  appro- 
priation and  use  of  water,  a  right  to  It  Is 
acquired  regardless  of  compliance  with  the 
provisions  of  the  Civil  Code  for  the  acquisi- 
tion of  water  rights.  (Waterson  v.  Saldnn- 
behere,  101  Cal.  107.) 
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56.  Locators    and    approprlators    of    the  of   the    stream    has   been   caused,    not   by 

waters  of  a  stream  have  no  rights  antece-  the  act  of  man,  but  by  natural  causes  divert- 

dent  to  the  date  of  their  location;  and,  if  ing  the  bed  of  the  stream  from  his  land,  he 

others  have,  prior  to  their  location,  decreased  has  no  right  to  insist  that  the  water  which 

the  quantity  of  the  water  flowing  in  the  has  flowed  upon  his  land  shall  always  flow 

stream,  or  caused  a  deterioration  of  Its  qual-  upon  it,  or  to  enter  upon  the  land  of  upper 

ity,  the  subsequent  locator  cannot  complain,  riparian  proprietors  to  turn  the  water  back 

(Conrad  v.  Arrowhead    Hot   Springs   Hotel  into  its  former  channel,  so  as  to  flow  upon 

Co.,  103  Oal.  389.)  his  own  premises.    (Wholey  y.  Oaldwell,  106 

56.  As  "between  approprlators  of  water,  an  Cal.  95.) 

appropriator  who  is  prior  in  time  and  supe-  61.  Riparian    rights    draw  their    support 

rior  in  location  acquires  the  ownership  of  from  tlie  laws  of  nature,  and  rest  upon  the 

water  used  for  proper  objects,  with  the  right  maxim  adopted  by  the  common  law  from  the 

to  change  the  place  and  purpose  of  use,  so  civil  law,  that  water  runs  and  ought  to  run 

long  as  the  change  does  not  injuriously  af-  as  it  was  accustomed  to  run  by  the  law  of 

feet  the  rights  of  subsequent  approprlators.  nature,  and  they  do  not  rise  superior  to  the 

(Hargrave  v.  Cook,  108  Oal.  72.)  laws  of  nature,  and  when,  by.  the  operation 

57.  In  an  action  to  enjoin  an  interference  of  those  laws,  the  flow  is  lost  the  right  is 
with  an  alleged  right  of  plaintiff  to  take  lost  with  it.  (Wholey  v.  GaldweU,  108  Cal. 
water  from  certain  springs  for  the  use  of  its  95.) 

mine  and  mill,  a  complaint  alleging  that  for 

the  purpose  of  securing  a  water  supply  for  4.  Contracts    Relating    to    Water    Rights; 
Its  mill  plaintiff  took  possession  of  certain  Sale  of. 
springs  by  entering  upon  the  land  and  con-  gale  of  land  does  not  carry  water  right 
structing    the  necessary  ditches,  reservoirs,  which  has  been  abandoned.    See  post,  113. 
and  pipe  'lines,  and  thereby  conducted  the  Bvidence  of  grant  is  Inadmissible  under 
water  to  the  mill,  and  had  adverse  possession  allegation  of  appropriation.    See  ante,  58. 
of  the  water  and  springs  for  a  period  of  52.  Water  rights  held  under  a  contract  be- 
more  than  flve  years,  although  not  contain-  tween  prior  and  subsequent  approprlators 
ing  the  word  "appropriated"  or  "approprla-  g^j,^  ^o  be  measured  by  the  terms  of  the  con- 
tlon,"  sufftclently  allies  an  appropriation  of  ^ract,  if  not  modified  by  acquiescence  in  ad- 
the  wa(ter  as  against   a  ^general   demurrer.  ^^^^  ^g^^  ^j,  the  acquisition  of  a  prescrip- 
(Shenandoah  Mining  and  •Milling  Company  ^y^  ^Ight.    (Natoma  Water  and  Mining  Co. 
V.  Morgan,  106  Cal.  409.)  y  Hancock,  101  Cal.  42.) 

58.  Where  a  complaint  alleges  a  specific  ^^  Where  the  right  to  take  water  from 
title  to  water  by  appropriation,  and  contains  springs  not  exceeding  a  certain  quantity  is 
no  other  allegation  of  ownership  or  title  to  granted  to  the  owner  of  a  mine  or  mill,  the 
the  water,  the  only  right  pleaded  being  a  grant  can  only  be  construed  to  extend  to  a 
particular  right  not  resting  in  grant,  a  paper  necessary  or  proper  use  for  the  purposes  of 
writing  offered  as  evidence  of  a  grant  con-  the  mill  and  mine,  and  not  as  conferring  an 
ferring  title  is  at  variance  with  the  allega-  absolute  right  to  the  water  for  any  other 
tlons  of  the  complaint,  and  should  not  be  purpose,  or  which  the  grantee  may  waste  to 
received  In  evidence.  (Shenandoah  M.  and  the  detriment  of  the  grantors.  (Shenandoah 
M.  Co.  V.  Morgan,  106  Cal.  409.)  M.  and  M.  Co.  v.  Morgan,  106  Cal.  409.) 

59.  Section  1411  of  the  Civil  Code,  which  64.  Where  a  riparian  owner  has  granted  to 
declares  that  the  appropriation  of  water  a  nonrlparian  owner  the  right  to  lay  a  one- 
must  be  for  some  useful  or  beneficial  pur-  inch  pipe  across  his  land,  so  as  to  convey 
pose,  and  that,  when  the  appropriator,  or  his  running  water  from  a  stream  thereon  to  and 
successor  in  interest,  ceases  to  use  it  for  over  the  land  of  the  nonrlparian  owner  per- 
such  purpose,  the  right  ceases,  deals  with  the  petually  and  forever,  such  riparian  owner 
forfeiture  of  the  right  by  nonuser  alone  as  parts  with  his  riparian  right  to  divert  or  use 
distinguished  from  abandonment;  and,  by  the  water  to  the  detriment  of  bis  grantee,  to 
analogy,  this  section  must  be  construed  as  the  extent  of  the  capacity  of  his  pipe,  and 
making  a  cessation  of  the  use  by  the  appro-  such  riparian  owner  has  no  preferred  right 
prlator  work  a  forfeiture  of  his  right,  where  to  the  use  of  the  water  granted  for  house- 
there  is  a  failure  to  make  any  beneficial  use  hold  purposes,  or  for  watering  cattle  upon 
of  the  water  for  a  period  of  more  than  five  his  other  riparian  land,  so  as  to  interfere 
years,  and,  in  such  case,  a  subsequent  ap-  with  the  r^hts  of  his  grantee.  (Yocco  v. 
proprlator  for  a  beneficial  use  acquires  a  Conroy,  104  Cal.  468.) 

?|f/^*i JS  x*^®  ^^^^^'    ^®°^**^  ^-  Hawkins,  110  05   Under  a  grant  of  an  amount  of  water 

oal.  1J2.)  equal  to  two-fortieths  of  all  the  waters  rls- 

o   /^v          I    T>  ^    4  cix.  ing  upon  the  lands  of  the  grantor,  so  far  as 

8.  Change  in  Bed  of  Stream.  ^^^y^  waters  can  be  brought  to  the  northern 

Change  in  bed  of  stream,  effect  of  on  right  line  of  the  lands  of  the  grantee,  by  the  ditch 

of  fishery.   Bee  ante,  7.  or  fiume  of  the  grantor,  with  an  option  to 

60.  While  a  lower  riparian  proprietor,  as  the  grantee  to  take  the  same  quantity  and 
against  the  unwarranted  act  of  an  upper  proportion  of  water  from  a  reservoir  to  be 
proprietor,  is  entitled  to  have  the  water  en-  constructed  In  front  of  the  house  of  the 
ter  his  land  by  Its  accustomed  channels,  and  grantor,  and  to  convey  the  same  by  pipe  to 
to  have  each  channel  carry  Its  due  amount  the  lands  of  the  grantee— the  loss  from  seep- 
of  water,  yet,  where  a  change  in  the  channel  age  In  conveying  the  proportion  of  the  water 
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granted  by  Bueans  of  the  ditch  must  be  borne    to  the  party  of  the  second  part  the 

by  the  grantee.    (Bean  t.  Stonemas,  104  Cal.    able  <^pi;M)rtiinlty  of  taking  poeseeslon  of  the 

49.)  water  delivered  when  separated  from  the 

66.  No  means  or  mode  of  measurement  of    conduit,    ^fton  y.  Prentice,  103  Cal.  670.) 
the  proportion  of  the  water  to  be  delivered 

to  *the  grantee  having  been  provided  at  the  5.  Wat^  on  Public  Lands,  lUghts  in. 

^rK»"of  acJ^'*d'^ly^'^S*m^S^       Poesesaory  claim  of  land  Including  Bprln^ 

r.?:li'i:;J'^?..^nt.*r  i„*^h.^S^^JZ      l^tnT^^l^a^Ar  injury  to  Bet- 

!^^^!'L^™S?^^jL^L?^t^.^^  tier  by  ditch,  ^nstrurtlon  of.   Seeluite,  25. 

be  the  place  Of  d^very,  With  the  grant  of  an  ^o    a  «i  *i       *  i.*  *v  ,    ^ 

easeme»t  for  its  conveyance  to  the  land  of       ^2.  A  prescriptive  right  cannot  be  acquired 

the  grantee  through  which  the  grantor  cor-  *«?*"f*  the  United  States,  and  can  be  ae- 

enanted  that  he  would  suffer  the  water  to  ^^!^  ^^^^^L"^  claimaat  agidnst  aaoth€r 

flow  over  his  intervening  land.      (Bean  v.  P5*7f*t  ^'^^'l^^i  *™^  ^®  who  ctaims  a 

Stoneman,  104  Cal.  49.)  ^^^^  *>y  s^Decription  must  use  the  water 

tin  xKry.!^  ^u^  ^r.^^  «^»ii.^  ♦K*  «r«+^  Continuously,  uninterruptedly,  and  adverse- 

67.  Where  the  contract  requires  the  water  j    ^         ^^    ^  ^  j^  ^;^  ^ 

to  be  delivered  at  least  once  in  ten  days  JL^,^  ^^  JJ*    t^  i^  conclnSvSV^my 

IL'^'it^h  ^h^i^'irf^'Udm^^^^         '^  ^^^  aS^'Lt'^'ert  Xt  ro""  Wm^^Jf  ^ 

Z  g^Jl^nte^L^f^'soi^^  5-f -^  ^*«^*-    <^^  -•  Hawkins,  110  CaL 

^^f^^L^^^^^ili'^'S^        to  h^v.  th.       73-    Section  2339  <rf  the  Revised  «Btutes 

^-  ^5f,i^™^®1  ^  *^  entitled  to  hav^  the  ^-j  ^he  United  States,  which  provides  for  pro- 

S  w^  r^*^  ^^r"^^^  *^^^°«  ^^^  ^^ts  to  the  Sse  of  watef  as 

K  "^o  Zt^^^^^'JZ^^^^^lJ^^^  "aay  have  vested  and  accrued  by  priority  of 

by  a  large  force  ctf  m«i  dtetrtbuttog  it,  nor  powession,  and  as  are  recognized  by  the  local 

yet  r^^^l'-i^/^^f^fl^YJ™  .T^H^S^Jt^h  customs,  liws,  and  decisions  of  courts,  does 

2?JJ^i^*^  ^"^  ^^^  ^®?1il     ;    ""L  ®*    !««■  ^^  possession  of  another  for  the  purpose  of 

titled  to  recover  for  a  failure  to  obtain  suffix  securing  the  water  thereon,  or  conipleS^  an 

"^in^^iS^  I^'V'^T^^^'"'' ^^""^J^  ^ul^  Intend^  diversion  of  water,  even  tLugh  the 
attrlbuta/ble  to  the  bad  condition  of  the  ditch.        ^^^  ^^^      ^^  ^^  ^^^^^  i^^^  ^^  ^^ 

rBean  v.  Stoneman,  104  CaL  49.)  ^j^^  ^^^  manifested  his  intention  to  secure 

60.  Where  the  grant  of  the  water  right  a  water  right  thereon.    (Taylor  v.  Aibbott, 

grants  the  use  of  a  ditch  of  the  grantor,  and  103  Cal.  4j21.) 

an  option  to  the  grantee  to  obtain  the  water  74,  j^  appropriator  of  water  which  is  con- 
by  a  pipe  laid  at  the  grantee^s  expense,  the  veyed  across  the  public  domain  is  a  licensee 
grantor  can  do  no  voluntary  act  to  destroy  ^f  the  general  government;  but  when,  such 
or  impair  the  easement  in  the  use  of  the  p^rt  of  the  pubMc  domain  passes  into  pri- 
dltch;  but  in  the  absence  of  an  express  cov-  yi^^e  ownerehip,  it  is  burdened  by  the  ease- 
enant  that  the  grantor  will  continue  the  use  n^^nt  granted  to  the  United  States  to  the  ap- 
of  the  ditch,  or  keep  the  ditch  in  repair,  the  propriator,  who  holds  his  rights  against  the 
grantor  is  not  bound  to  repair  it  or  keep  it  1^^^  under  an  express  grant  of  Congress  by 
In  a  condition  for  continued  use.  (Bean  v.  the  act  of  1866.  (Smith  v.  Hawkins,  110  CaL 
Stoneman,  104  iCal.  49.)  X22.) 

70.  A  contract  for  the  furnishing  of  water  75,  ^^  appropriator  of  the  waters  of  a  nat- 
to  the  party  of  the  second  part,  his  executors  m^i  stream,  flowing  through  the  public  lands 
and  assigns,  to  be  delivered  at  the  northwest  Qf  the  United  States,  prior  to  the  divestment 
corner  of  a  specified  section  of  land,  "through  qj  the  government  title,  and  who  has  coutin- 
and  from  a  pipe,  flume,  or  conduit"  to  be  ^ed  to  use  such  waters  pursuant  to  such 
constructed  by  the  party  of  the  first  part,  appropriation  for  a  useful  purpose,  acquires 
does  not  give  to  the  party  of  the  second  part  ^  right  thereto  superior  to  that  of  a  subse- 
nor  any  of  his  successors  or  assigns  the  quent  riparian  owner  claiming  under  the 
right  to  cut  a  hole  In  a  pipe  constructed  one  ^^overnment.  (Faulkner  v.  Rondonl,  104  CaL 
hundred  and  seventy  feet  in  elevation  above  140.) 

the  corner  specified,  or  to  attach  another       ^^   ,^^^^  ^  guttler  upon  public  lands  of 

pipe  to  It  hermetically,  or  to  use  the  pressure  ^^^  ^^,^  g^^^^  constructed  a  ditch  to  con- 
which  it  affords  for  the  purpose  of  carnrlng  ^j^^  ^^^^^  ^^  ^  ^^^^  to  his  house  and 

water  upon  land  above  the  elevation  of  the  ^^^^^  ^^^  domestic  purposes  and  irrigation, 

corner  section  not  originally  owned  by  the  ^^^  „p^^  ^^^  ^^^^  ^^^  son-in-law,  without 

party  of  the  second  part,  at  the  date  of  the  transfer  of  any  rights  from  his  heirs,  took 

contract.    (Sefton  v.  Prentice,  103  Cal.  670.)  possession  of  the  property  and  utilized  the 

71.  The  provision  of  the  contract  that  the  ditch  for  the  appropriation  of  the  water  of 
wntor  was  to  be  delivered  "through  and  from  the  creek  for  domestic  purposes  and  for  Irrl- 
a  pipe,  flume,  or  conduit"  does  not  Imply  a  gatlon  of  the  land,  the  j^on-in-law  of  the  de- 
contract  to  deliver  any  part  of  the  conduit  ceased  owner  thereby  acquires  a  right  by  his 
itself,  of  the  furnishing  of  any  "pressure"  possession  of  the  land  and  ditch  which  he 
therofrora,  but  merely  Includes  such  delivery  can  convoy  to  a  third  narty,  and  which.  !f 
of  the  water  bargnlned  for  as  would  give  not  lost  by  abandonment,  Is  prior  in  time  and 
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superior  in  right  to  the  claim  of  a  subee- 
•quent  r^aiiam  proprietor  wlioae  right  did  not 
Vest  until  after  tiie  transfer  of  the  ditch  and 
water  right  4>y  the  poaieesor  tliereof  to  the 
plaintiir.    (Utt  V.  Frey,  106  CaL  882.) 

77.  Where  the  springs  claimed  by  the 
plaintiff  were  situated  upon  land  sei^ted 
by  the  state  in  lieu  of  a  school  section,  and 
M,  certificate  of  purchase  had  been  issued  to 
one  of  the  defendants  prior  to  the  appropria- 
tion made  by  the  plaintiff,  the  springs  were 
not  upon  goverament  land  'belonging  to  the 
United  -Statea,  and  were  iM>t  the  subdect  of 

Appropriation  by  the  plaintiff,  and  the  act  of 
Congress  of  1866,  protecting  accrued  water 
rights,  has  no  application.  (Shenandoah  M. 
and  M.  Co.  v.  Morgan,  106  Cal.  409.) 

78.  The  former  decisions  of  this  court,  to 
tbe  extent  to  which  they  hold  that  the  inter- 
•est  of  a  settler  on  the  public  lands  under  the 
pre-emption  or  ^lomestead  laws  attaches  as 
Against  the  approprlator  of  water  rights  on 
hiM  tract  only  as  of  the  time  of  his  final  proof 
or  of  obtaining  a  i^ent,  m^ust  be  controlled 
by  the  decision  of  the  federal  supreme  court 
to  the  contrary.  (McGuire  v.  Brown,  106 
<3al.  660.) 

79.  An  approprlator  of  water  having  the 
prior  right  to  the  use  of  water  to  the  extent 
of  an  appropriation  made  by  his  predecessors 
through  a  ditch  maintained  by  them  prior  to 
defendant's  settlement  upon  riparian  lands 
may  maintain  such  prior  right,  together  with 
the  right  to  maintain  such  ditch  as  against 
&  subsequent  homestead  settler,  whose  land 

is  subject  to  a  servitude  for  the  support  of 
the  ditch  and  water  right.  (tMoGuire  ▼. 
Brown,  106  Cal.  660.) 

80.  The  act  of  Congress  confirming  vested 
and  accrued  rights  to  the  use  of  water  for 
beneficial  purposes,  acquired  by  priority  of 
possession  thereof  on  the  public  lands,  as 
against  homestead  settlers  on  those  lands, 
•does  not  Justify  a  ditch-owner  in  shifting 
the  point  of  diversion  and  the  line  of  his 
ditch  without  the  consent  of  a  homestead 
pettier  on  riparian  lands,  who  has  obtained  a 
•certificate  of  entry  of  such  lands.  (McGuire 
V.  Brown,  106  Cal.  660.) 

81.  An  appropriator  of  water  upon  govern- 
ment land  retains  his  rights  when  the  land 
passes  into  private  ownership,  and,  while  in 
the  exercise  of  these  rights,  may  change  the 
point  of  diversion  to  another  place  upon  the 
land  when  required  to  enable  him  to  take 
the  amount  of  water  to  which  he  has  owner- 
ship, and  when  others  are  not  Injured  by 
the  change;  but  his  rights  are  only  those  of 
the  gr<£ntee  of  an  easement,  and  he  is  limited 
to  the  exigencies  of  the  situation,  and  has  no 
right  to  make  a  change  arbitrarily  and  at 
will,  and,  as  to  other  lands  not  subject  to 
his  easement,  and,  as  to  other  claimants  and 
owners,  he  can  make  no  change  at  all  which 
injuriously  affects  them  or  their  rights.  (Har- 
grave  v.  Cook,  108  Cal.  72.) 

6.  Title  by  Prescription,  Right  from  What 

Time  Dates. 

Prescriptive  right,  what  must  be  shown. 
See  ante,  72. 


Prescriptive  right  cannot  be  acquired 
against  United  States.    See  ante,  72. 

Prescriptive  right  as  to  depth  of  ditch,  how 
detern^ined.    See  ante,  22. 

Adverse  possession  of  ditch,  what  does  not 
constitute.    8ee  ante,  28. 

City  cannot  obtain  title  by  user  which  Is 
forbidden.    See  post,  108. 

82.  In  order  to  acquire  a  prescriptive  right 
to  the  use  of  the  waters  of  a  natural  stream, 
as  against  a  prior  appropriator,  there  must 
have  been  such  an  invasion  of  the  rights  of 
the  approprlator  that  he  would  have  had 
ground  of  action  against  the  intruder;  and, 
so  long  as  the  appropriator  receives  the 
quantity  of  water  to  which  he  is  entitled, 
the  use  of  the  surplus  waters  by  another  Is 
not  Invasion  of  his  rights.  (Faulkner  v. 
Rond(»ri,  104  Oal.  140.) 

83.  There  can  be  no  prescriptive  right  to 
divert  fhe  water  of  a  stream,  as  against  an 
upper  riparian  proprietor,  at  a  point  below 
his  land  'by  reason  of  his  long  acquiescence 
in  such  diversion  and  use;  and  there  can  be 
no  title  by  prescription  where  tfie  adts  con- 
stituting the  alleged  adverse  use  are  not  of 
such  a  nature  as  to  give  a  cause  of  action  in 
favor  of  the  person  against  whom  the  acts 
are  performed.  ('Hargrave  v.  Oook,  108  Cal. 
72.) 

84.  The  diversion  by  the  corporation  plain- 
tiff of  a  specified  quantity  of  water  for  sale, 
made  while  the  city  was  actually  diverting 
the  stream,  where  it  does  not  certainly  ap- 
pear when  and  for  how  long  a  time  plaintiff 
was  able  to  take  and  sell  that  quantity  of 
water,  or  whether  its  use  of  the  water  is  not 
permissive,  is  not  sufficient  evidence  of  ad- 
verse user  to  entitle  the  plaintiff  to  an  in- 
junction against  the  city.  (Vernon  Irrlg. 
Co.  V.  City  of  Los  Angeles,  106  Oal.  267.) 

86.  In  an  action  by  a  riparian  owner  to 
restrain  a  water  company  from  diverting  the 
waters  of  a  stream,  where  the  water  com- 
pany claims  a  prescriptive  right  in  persons 
whose  rights  had  been  condemned  by  It,  a 
finding  that  the  defendant  and  his  predeces- 
sors in  title  have  diverted  fo  their  own  use 
from  the  stream  for  beneficial  purposes  the 
water  so  condemned,  to  the  extent  of  the 
capacity  of  the  boxes  and  pipes  alleged  in 
the  complaint  to  have  been  used  by  the  de- 
fendant for  diverting  the  water,  and  have 
used  and  enjoyed  the  same  for  beneficial 
purposes  conilnuously,  openly,  notoriously, 
peaceably,  uninterruptedly,  and  adversely  to 
the  plaintiff  and  all  other  persons  for  the 
period  of  more  than  five  years  before  the 
commencement  of  the  action,  is  sufficient  to 
show  a  good  prescriptive  title  in  defendant 
to  the  water  In  controversy.  (Gallaher  v. 
The  Monteclto  Valley  Water  Co.,  101  Cal. 
242.) 

86.  The  fact  that  the  water  so  diverted  was 
used  upon  riparian  land,  and  that  the  court 
found  that  a  portion  of  the  waters  was  used 
by  plaintiff  and  his  predecessors  In  title  for 
lawful  purposes  for  a  period  of  more  than 
ten  years  next  before  the  time  pf  the  diver- 
sion mentioned  In  the  said  complaint,  and 
also  since  said  diversions  were  made,  Is  not 
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Inconfilfitent  with  adverse  user  and  a  pre- 
scriptive right  to  the  water  diverted,  it  ap- 
pearing that  the  diversion  was  at  a  point 
on  the  stream  above  the  land  of  the  plaiiitiff» 
and  that  it  must  have  been  a  continuous  In- 
fringement upon  the  right  of  the  plaintiff  to 
the  enjoyment  of  the  water  naturally  flow- 
ing in  the  stream  to  the  eztent  of  the  contin- 
uous diversion.  (Gallaher  v.  The  Montecito 
Valley  Water  Ck>.,  101  Oal.  242.) 

87.  Where  the  evidence  shows  that  the  use 
of  the  water  of  a  spring  was  by  permission 
of  the  owner,  without  proof  of  a  grant  from 
the  owner,  the  plaintiff  has  no  title  which 
would  support  an  injunction  against  the  use 
of  the  spring  by  the  owner  or  his  associates. 
(Shenandoah  M.  and  M.  Go.  v.  Morgan,  106 
Cal.  409.) 

88.  Where  there  is  no  transfer  of  the  rights 
of  a  prior  possessor  or  owner  of  land  and  a 
water  right  appurtenant  thereto,  a  right  ac- 
quired by  subsequent  peaceable  possession  of 
the  land  and  appropriation  of  the  water  for 
useful  purposes  dates  from  the  date  of  his 
possession  and  appropriation.  (Utt  v.  Frey, 
106  €al.  392.) 

7.  Use  and  Diversion  of  Water;  Herein  of 
Diversion  iby  City. 

Action  for  diversion,  amendment  of  chang- 
ing issues.    See  Pleadimg  and  Practice,  49. 

License  to  take  water  from  stream,  right 
to  revoke.    See  Easements,  1. 

Water  on  public  land,  user  and  diversion 
of.    See  ante,  VIII,  5. 

Corruption  or  pollution  of  water  in  user. 
See  ante,  VH: 

Right  to  divert  slack  water  from  dam.  See 
ante,  IV. 

89.  The  right  to  take  water  from  the  land 
of  another  for  use  on  the  premises  of  the 
person  taking  it  is  an  easement  founded  on  a 
grant,  or  on  subscription  which  supposes  a 
grant,  and  the  right  is  measured  by  the 
terms  of  the  grant,  or  by  the  prescriptive 
use.    (Joseph  v.  Ager,  108  Cal.  517.) 

90.  A  riparian  owner  has  the  right  to  di- 
vert a  reasonable  quantity  of  the  water  of 
the  stream  for  the  purpose  of  irrigation,  and 
it  is  immaterial  whether  the  same  Is  diverted 
by  means  of  ditches  or  is  raised  upon  the 
land  by  the  use  of  pumps.  (Chamock  v.  HI- 
guerra.  111  Cal.  473.) 

91.  The  right  of  riparian  proprietors  to  use 
water  for  the  purpose  of  irrigation  is  based 
upon  the  need  of  water  upon  the  land;  and 
assuming  the  need  to  exist  equally  as  to  all 
riparian  land,  the  respective  rights  of  the 
proprietors  to  divert  water  for  this  purpose 
must  be  in  proportion  to  their  respective 
ownerships  upon  the  stream;  and  in  no  case 
can  one  riparian  proprietor  be  deprived  of 
his  ,iuRt  proportion  of  water  merely  because 
his  land,  by  reason  of  Hs  altitude  or  level 
above  the  stream,  cannot  be  Irrigated  by  the 
force  of  gravity,  or  by  the  same  method  em- 
ployed upon  some  other  land.  (Chamock  v. 
Hleuerra,  111  Cal.  473.) 

92.  The  mere  method-  of  obtaining  the 
water  with  which  to  Irrigate,  has  nothing  to 
do  with  the  process  of  irrigation,  or  with  the 


meaning  of  the  word;  and  the  reasonableness 
or  lawfulness  of  any  given  diversion  of  ^prater 
is  in  nowise  affected  by  the  mere  mode  of 
diversion,  so  long  as  the  rights  of  others 
are  not  infringed.  (Charnock  v.  Hlguerra, 
111  Cal.  473.) 

93.  A  flnal  and  satisfactory  adjustment  of 
the  respective  rights  of  irrigation  of  riparian 
owners  cannot  be  had  without  the  presence 
of  every  person  having  any  right  in  the 
stream,  and  all  the  facts  which  can  possibly 
bear  upon  the  question  should  be  laid  before 
the  court.  (Charnock  v.  Higuerra,  111  CaU 
473.) 

94.  A  riparian  owner  cannot  enjoin  the  di- 
version of  water  above  him  on  the  stream, 
by  a  nouriparian  owner,  when  the  amount 
diverted  would  not  be  used  by  him,  and 
would  cause  no  loss  or  injury  to  him  or  to 
his  land;  nor  when  he  fails  to  make  out  his 
right  in  equity,  and  to  show  an  injury  for 
which  money  damages  will  not  give  him  an 
adequate  compensation.  (Modoc  Land  and 
Livestock  Oo.  v.  Booth,  102  Gel.  151.) 

95.  The  use  by  a  riparian  proprietor  of  all 
the  waters  of  one  fork  of  a  stream  is  not  an 
invasion  of  the  rights  of  a  prior  approprlator, 
who  takes  vrater  from  the  main  stream  be- 
low its  forks,  and  who  at  all  times  has  re- 
ceived all  the  water  to  which  he  is  entitled 
under  his  appropriation.  (Faulkner  v.  Ron- 
doni,  1(W  Cal.  140.) 

96.  An  upper  riparian  owner  has  no  con- 
cern with  any  use  or  diversion  of  the  water 
after  it  has  passed  his  land,  and  none  of  his 
rights  can  be  impaired  thereby,  and  the  fact 
that  such  owner  never  attempted  to  Interfere 
with  a  diversion  of  the  water  below  his  land 
is  immaterial,  and  can  raise  no  estoppel 
against  him.  (Hargrave  v.  Cook,  108  Cal. 
72.) 

97.  One  entitled  to  the  use  of  water  may 
change  the  place  of  diversion,  or  the  place 
where  it  is  used,  or  the  use  to  which  it  was 
first  applied  If  others  are  not  injured  by  such 
change.  (Gallaher  v.  The  Montecito  Valley 
Water  Co.,  101  Cal.  242.) 

Approprlator  can  change  place  or  manner 
of  diversion.    See  ante,  56. 

Right  of  approprlator  or  homesteader  to- 
change  place  of  diversion.    See  ante,  80,  81. 

98.  An  owner  of  riparian  land  who  has 
leased  the  land  to  tenants  for  a  term  oT 
years,  giving  them  the  exclusive  possession' 
and  control  of  the  premises,  and  of  the  flume- 
by  which  the  water  of  the  stream  could  be 
carried  to  the  leased  land,  which  they  were 
bound  to  keep  In  repair,  Is  not  responsible 
for  a  wrongful  diversion  of  a  greater  quan- 
tity of  water  by  the  tenants  than  they  were 
entitled  to  divert,  if  he  did  not  participate 
In  any  manner  in  such  diversion,  and  was 
not  notified  of  any  wrongful  diversion,  nor 
requested  to  abate  the  nuisance.  (Gould  v. 
Stafford,  101  Cal.  32.) 

99.  In  an  action  for  the  diversion  of  water 
by  means  of  a  dam  and  ditch,  and  to  abate- 
the  dam  as  a  nuisance,  and  to  recover  dam- 
asres  for  the  diversion,  where  It  appears  that 
the  plaintiff  had  consented  to  all  of  the  aots: 
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complained  of,  he  is  not  entitled  to  recover,  tomed  to  flow.      (Vernon  Irrigation  Co.  y. 

(Churchill  v.  Baumann,  104  Cal.  36G.)  City  of  Loe  Angeles,  106  Cal.  237.) 

100.  Evidence  showing  that  the  plaintiff  106.  A  Mexican  pueblo  was  entitled  to  the 
purchaaed  an  undivided  share  of  the  dam  use  of  so  much  of  the  waters  of  a  stream 
and  ditch,  and  water  thereby  diverted,  and  flowing  through  the  pueblo  as  was  necessary 
assisted  in  repairing  and  tightening  the  dam,  for  municipal  purposes  and  for  the  supply  of 
and  acquiesced  without  objection  in  the  con-  its  Inhabitants,  and  this  right  was  superior 
strnction  of  the  dam  and  ditch,  and  the  dl-  to  that  of  riparian  proprietors.  (Vernon  Ir- 
Terslon  of  the  water  thereby,  until  the  com-  rigation  Co.  v.  City  of  Los  Angeles,  106  Cal. 
mencement    of    the  action,  is  sufficient    to  237.) 

prove  his  consent  to  the  acts  In  which  he  107.  The  rights  of  a  city  as  successor  to 

participated.      (Churchill  v.  Baumann,  104  a  Mexican  pueblo  are  confined  to  the  rights 

Cal.  369.)  of  the  pueblo,  and  it  has  no  power  to  appro- 

101.  The  consent  of  the  plaintiff  to  the  di-  prlate  water  to  sell  to  outside  parties,  for  a 
version  by  his  cotenants  Is  a  defense  to  the  profit,  for  use  on  extra-municipal  lands,  and 
action  for  such  diversion,  without  regard  to  the  city  can  acquire  no  rights  by  the  unau- 
the  question  of  plaintiff's  alleged  prior  thorlzed  acts  of  its  officers  in  making  such 
rights,  and  it  is  unnecessary  to  consider  any  sales.  (Vernon  Crrigation  Co.  v.  City  of  Los 
question  as  to  priority  of  right  which  the  Angeles,  106  Cal.  237.) 

plaintiff  may  have  had  to  divert  water  from  108.  A  city  can  obtain  no  title  to  water 

the  same  stream  through  other  ditches^  Inde-  through  a  continuous  use  which  is  forbidden, 

pendently   of   such    consent.    (Churchill    v.  and  which  Involves  the  continuous  exercise 

Baumann,  104  Cal.  360.)  of  powers  with  which  the  corporation  is  not 

102.  An  action  to  recover  damages  for  the  vested.  (Vernon  Irrigation  Co.  v.  City  of 
diversion  and  poUution  of  a  stream  of  water  Los  Angeles,  106  Cal.  237.) 

to  the  injury  of  a  prior  appropriator,  may  be  109.  For  the  purpose  of  showing  that  the 

properly  joined  with  a  cause  of  action  to  ob-  city  had  the  use  of  the  waters  of  the  stream 

tain  an  injunction  restraining  its  further  di-  under  a  claim  of  right  for  more  than  thirty 

version    and    pollution.    (Watterson  v.  Sal-  years  evidence  is  admissible  to  prove  that  it 

dunbehere,  101  Cal.  107.)  was  matter  of  common  reputation  that  the 

103.  Where  one  has  appropriated  and  used  city  claimed  and  had  control  of  the  water 
the  water  of  a  stream  for  more  than  ten  during  that  period.  (Vernon  Irrigation  Co. 
years  before  the  defendant  interfered  with  v.  City  of  Los  Angeles,  106  Cal.  237.) 

it,  and  complained  only  of  interference  dur-  110.  Where  there  is  no  evidence  to  show 

ing  the  month  previous  to  the  commence-  that  there  was  any  developed  or  artificial 

ment  of  the  action,  evidence  upon  the  ques-  water  in  the  stream,  and  no  evidence  to 

tlon  whether  the  defendant  herded  and  wat-  support  a  decree  adjudging  that  a  codefond- 

ered  sheep  upon  the  stream  for  a  period  of  ant    owning    riparian    lands    immediately 

seven  years  prior  thereto,  is  immaterial  and  above    the  riparian  lands  of    the   plaintiff 

incompetent.    (Watterson    v.    Saldunbehere,  is  entitled  to  divert  for  sale  to  nonrlpar- 

101  Cal.  107.)  ian  owners  all  the  aitlflclal  water  which  the 

104.  Where  the  plaintiff  claims  the  waters  city  permits  to  flow  past,  besides  four-fifths 
of  a  creelc  by  virtue  of  a  prior  appropriation,  ^^  the  natural  fiow  of  the  stream,  and  limit- 
and  the  defendant  by  a  subsequent  diversion  ^^S  plaintiff's  right  to  one-fifth,  when  there 
and  prescriptive  right,  a  finding  that,  during  ^as  only  sufficient  water  to  supply  the  usee 
the  time  the  defendant  has  diverted  the  wa-  required  for  their  riparian  lands,  and  mak- 
ter,  an  excess  has  fiowed  in  the  creek  above  ^^  further  diaposition  of  the  water  when 
the  capacity  of  both  ditches,  is  not  suffi-  there  is  more  than  is  required  for  such 
ciently  supported  by  the  mere  observation  of  needs,  and  professing  to  protect  the  riparian 
the  trial  judge  who  visited  the  premises  once  rights  of  the  parties  in  a  manner  inconsistent 
near  the  close  of  the  rainy  season,  just  prior  with  such  rights,  the  decree  will  be  reversed 
to  the  judgment,  where  the  other  uncontra-  "P<^^  appeal.  (Vernon  Irrigation  Co.  v.  City 
dieted  evidence  adduced  upon  the  trial  shows  ^'  ^^s  Angeles,  106  Cal.  237.) 

that  all  of  the  water  of  the  creek  was  taken  ^    AK««^««r«^«*  ^^^  w.^^i.  i><«Kf 

in  one  of  the  ditches  during  one  season.  ®-  Abandonment  of  Water  Right. 

(Smith  V.  Hawkins,  110  Cal.  122.)  Loss  of  right  by  nonuser.    See  ante,  59. 

105.  Where  a  city  is  entitled  to  divert  5'^^°«1,^^^^^^''  ?!  2^*^^'  whether  an 
the  waters  of  a  river  for  municipal  purposes,  abandonment.    See  ante.  26. 

and  for  the  benefit  of  its  inhabitants,  a  cor-  HI-  ^^oi^e  of  the  rights  of  a  riparian  pro- 

poration  owning  riparian  lands,  which  has  prietor  to  put  the  water  to  legitimate  uses 

diverted  a  portion  of  the  waters  of  the  river  can  be  lost  by  mere  nonuser,  but  they  are 

for  purposes  of  sale  and  not  for  use  upon  its  attached  to  the  soil  and  pass  with  it,  and 

riparian   lands,    it   not   appearing  that   its  may  ^  lost  by  grant,  condemnation,  or  pr©- 

lands   were   susceptible   of    cultivation,    or  scriptlon.    (Hargrave  v.  Cook,  108  Cal.  72.) 

could  be  injured  by  deprivation  of  the  water  112.  Water  rights  acquired  by  possemion 

flowing  in  the  stream,  is  not  entitled  to  an  depend  upon  possession  and  continued  use^ 

Injunction  against  the   city  to  protect  its  and  upon  abandonment  of  the  use  of  any 

riparian  rights,  especially  in  view  of  the  fact  part  of  the  water,  that  part  becomes  subject 

that  the  injunction,  if  issued,  would  not  have  to  new  appropriation  and  continued  pof>f9e»- 

the  effect  to  cause  the  water  to  flow  over  or  slon  by  another.    (Smith  v.  Green,  109  CaL 

along  its  riparian  lands  as  it  was  accus-  228.) 

CaL-  Diokst,  Vol.  IV.— 8J 
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113.  An  execution  sale  of  the  possessory 
right  to  land,  and  to  the  water  used  as  ap- 
purtenant thereto,  conveys  no  title  to  any 
part  of  the  water  flowing  thereon  which  had 
been  abandoned  and  appropriated  and  used 
by  an  adjoining  owner  as  an  appurtenance 
to  his  land,  to  which  he  had  acquired  a  slate 
certificate  of  purchase.  (Smith  v.  Green,  100 
Cal.  228.) 

114.  To  abandon  a  water  right  acquired 
by  the  use  of  water  by  appropriation  there 
must  be  a  concurrence  of  the  act  of  leaving 
it  so  that  it  can  be  appropriated  by  the  next 
comer,  without  the  intention  to  repossess  it; 
and  the  mere  Intention  to  abandon  it,  not  cou- 
pled with  a  yielding  up  of  possession  or  ces- 
sation of  user,  is  not  sufllcient,  nor  will  non- 
user  alone,  without  Intention  \o  abandon,  be 
held  to  amount  to  an  abandonment.  (Utt  y. 
Frey,  106  Cal.  392.) 

115.  The  facts  that  after  the  conveyance 
of  a  ditch  and  water  right  to  the  plaintiff 
but  little  water  was  used  from  the  ditch  for 
irrigation,  and  that  the  ditch  became  so  ob- 
structed that  it  would  conduct  but  a  smaJl 
quantity  of  water,  do  not  establish  an  aban- 
donment of  the  ditch  and  water  right,  where 
It  appears  that  the  ditch  was  used  contin- 
ually to  convey  water  for  domestic  purposes, 
and  to  some  extent  for  irrigation,  and  that 
the  intention  of  the  plaintiff  to  retain  his 
right  was  made  manifest  to  the  defendant  by 
his  course  of  action.  (Utt  v.  Frey,  106  Cal. 
892.) 

WAYS. 

See  Highways. 

Streets.    See  Streets. 

Condemning  rights  of  way.  See  Irrigation 
Districts,  III. 

Right  of  way  for  raUroad.  See  Rail- 
roads, I. 

Right  of  way  over  watercourse.  See  Wa- 
tercourses, I. 

Easement  of  way.    See  Basements,  I,  3. 

Right  of  way  over  alley.    See  Streets,  III. 

Right  of  way  as  public  use.   3ee  Bmlnent 

Domain,  3.  

WEEKS. 

Publication  for  two  weeks,  what  Is.  See 
Ordinances,  1,  2. 

WEIGHT. 

Evidence,  weight  of.   'See  £3vldence,  VIII. 

WEIGHTS  AND  MEASURES. 

The  regulation  of  weights  and  measures  by 
a  state  is  valid  so  far  as  not  in  conflict  with 
any  act  of  (Congress;  and  section  3215  of  the 
Political  Code,  providing  that  a  hundred 
weight  consists  of  one  hundred  avoirdupois 
pounds,  and  twenty  hundred  weight  consti- 
tutes a  ton,  is  a  valid  regulation,  not  con- 
fllctlDg  with  any  act  of  Congress.  (Higgins 
V.  California  etc.  Co.,  109  Cal.  301.) 

WHARFINGERS. 
See  Wharves,  6,  7. 

WHARVES. 
1.  A  municipal  cori)oration  as  such  has  no 


proprietary  interest  or  riparian  rights  in 
tide  lands  situated  within  its  corporate  lim- 
its, and  where  no  title  to  such  lands  appears 
to  have  passed  from  the  state,  the  municipal 
corporation  cannot  enjoin  a  railroad  company 
from  driving  piles  for  the  construction  of  a 
wharf  upon  such  lands  under  permission  of 
the  surveyor  general  of  the  state,  pursuant 
to  section  478  of  the  Civil  Code.  (City  of 
San  Pedro  v.  iSouthern  Pacific  R.  R.  Co.,  101 
Cal.  333.) 

2.  Even  if  the  act  of  the  railroad  company 
in  building  a  wharf  be  a  trespass  upon  the 
rights  of  the  state,  the  state  alone  has  the 
iiight  to  complain,  and,  in  the  absence  of  any' 
complaint  on  its  part,  the  railroad  .company 
cannot  be  questioned  about  the  nature  of 
its  acts  at  suit  of  the  city.  (City  of  San  Pe- 
dro V.  Southern  Pacific  R.  R.  Co.,  101  Cal. 
333.) 

3.  The  authority  given  to  cities  by  section 
862  of  the  Municipal  Government  Act  (Stats. 
1891,  p.  324),  "to  construct,  maintain,  and 
operate  on  any  lands  bordering  on  any  nav- 
igable bay  within  the  corporate  limits  of 
such  city  or  contiguous  thereto,  wharves, 
piers,"  etc.,  does  not  clothe  a  city  with 
absolute  right  to  construct  a  wharf  at 
any  point  on  Its  water  front  which  It 
may  select.  Irrespective  of  the  rights  of  oth- 
ers; but  is  intended  to  confer  upon  it  the 
same  authority  to  do  the  acts  therein  enum- 
erated, which  a  natural  person  would  pos- 
sess, and  to  give  to  Its  acts  a  sanction  which 
it  would  not  otherwise  have;  and  the  au- 
thority thus  given  does  not  authorize  it  to 
prevent  the  erection  of  a  wharf  by  another 
person,  who  has  a  right  therefor,  or  who 
does  not  Infringe  upon  any  of  the  rights  of 
the  city.  (City  of  San  Pedro  v.  Southern  Pa- 
cific R.  R.  Co..  101  Cal.  333.) 

4.  Section  478  of  the  Civil  Code  does  not 
limit  the  time  within  which  work  shall  be 
commenced  for  the  construction  of  a  wharf, 
under  the  surveyor  general's  permit;  but 
implies  the  continuance  of  the  permit  until 
the  use  is  prohibited  by  a  court  in  the  man- 
ner prescribed  by  that  section.  (City  of  San 
Pedro  V.  Southern  Pacific  R.  R.  Co.,  101  Cal. 
333.) 

5.  A  delay  or  suspension  ot  work  by  a  rail- 
road company  in  building  a  wharf  which  Is 
part  of  its  line  of  roa4,  under  circnmBtances 
rendering  the  delay  or  suspension  prudent  or 
necessary,  will  not  of  Itself  work  a  forfeiture 
of  its  right  to  construct  the  wharf.  (City 
of  San  Pedro  v.  Southern  Pacific  R.  R.  Co., 
101  Cal.  333.) 

6.  A  wharfinger  is  bound  to  return  or  de- 
liver the  goods  according  to  his  contract,  and 
is  impliedly  bound  by  his  contract  as  such 
to  exercise  ordinary  care  for  their  preserva- 
tion and  safety,  and  Is  liable  for  breach  of 
his  contract  in  case  of  loss  of  the  goods  by 
reason  of  an  unsafe  condition  of  the  wharf, 
wMch  ordinary  care  would  have  enabled  him 
to  ascertain  and  remedy.  (Chapman  v.  State, 
104  Cal.  690.) 

7.  The  liability  of  the  wharfinger  for 
breach  of  contract  by  negligence,  causing  tfle 
loss  of  the  goods  intrusted  to  him,  was  en- 
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torceable  at  common  law  uy  an  action  of  as- 
sumpsit; and,  under  our  practice,  the  owner 
or  consignee  may  sue  upon  the  contract  for 
tlie  damages  sustained  by  such  negligence. 
(Chapman  y.  State,  104  Cal.  690.; 
Breaking  of,  liability  of  state.   See  State, 

ti.  a. 

street  wharf,  when  not  a  nuisance.  See 
Nuisances,  8. 

WIDOW'S  BLiEKJTION. 
See  walls,  VIII,  5. 

WIDTH. 
Highways,  width  of.    See  Highways,  24. 

WILD  ANLMiAIiS. 
See  Game  Laws. 

WILLFUL  NBGLBXTT. 

As  ground  of  divorce.    See  Marriage  and  Di- 
vorce, 10,  11. 

WILLS. 

I.  W^at  Instruments  are  and  Nature  of. 
IL  Execution  of;  Power  of  Married  Wo- 
men to  Make. 

m.  Several  Wills  Executed  on  Same  Date. 

IV.  Validity  of  WUl;  Effect  of  Void  Trust 
in. 

V.  Bevocation    and    Revival    of    Will; 
Death  of  Beneficiary,  Effect  of. 

VI.  Foreign  Wills. 

TII.  Probate  of. 

1.  Notice,    Hearing    and    Judgment; 

Power  to  Construe  Will  on. 

2.  Contest  of. 

8.  Revoking  and  Setting  Aside  of. 

VIII.  Construction  of. 

1.  Uncertainty  in;  Intent  of  Testator 

and  Evidence  of. 

2.  Construction     Against     Intestacy; 

Rights  of  Beneficiary. 
8.  Directions  as  to  Payment  of  Debts. 

4.  Directions  as  to  Attorney;  Power  of 

Sale  in. 

5.  Election  of  Widow  under  Will. 

IS.  Time  of  Payment  of  L^^acy;  Inter- 
est on. 

See  Estates  of  Deceased  Persons;  Executors 
and  Administrators;  Life  Estates;  Per- 
petuities. 

Probate  courts.   See  Probate  Courts. 

Shelley's  case.   See  Shelley's  Case. 

Pretermitted  children.  See  Estates  of  De- 
-ceased  Persons,  V. 

Direction  for  conversion  of  property,  object 
of.    See  Trusts  and  Trustees,  49. 

Trusts  under.    See  Trusts  and  Trustees,  I. 

Jurisdiction  to  determine  life  estate  under 
will.    See  Life  Estates,  6. 

Neglect  of  attorney  in  drawing  will,  liabil- 
ity to  legatee.   See  Attorney  and  Client,  8. 

I.  What  Instruments  are  and  Nature  of. 

Instrument  merely  nominating  an  executor 
Is  a  will.  See  Executors  and  Administrators, 
60. 


Testamentary  disposition.    See  Gifts,  7. 

1.  The  true  test  of  the  character  of  an  in- 
strument as  a  will  is  not  the  testator's  real- 
ization that  It  is  a  will,  but  his  intention  to 
create  a  revocable  disposition  of  his  proper- 
ty, to  accrue  and  take  effect  only  upon  his 
death,  and  passing  no  present  interest;  and 
the  essential  characteristic  of  an  in£itrument 
testamentary  in  its  nature  is  that  it  operates 
only  upon  and  by  reason  of  the  death  of  the 
maker,  and  is  ambulatory  up  to  that  time, 
and  that  by  Its  execution  the  maker  has 
parted  with  no  rights  and  divested  him- 
self of  no  pert  of  the  estate,  and  no  rights 
have  accrued  to  and  no  estate  vested 
in  any  other  person.  (Nichols  v.  Emery,  109 
Cal.  323.) 

II.  Execution  of;  Power  of  Married  Women 

to  Make. 

2.  Where  a  will  written  by  an  attorney  at 
law  of  the  testator  was  executed  in  the 
presence  of  the  attorney  and  another  person, 
who  were  requested  by  the  testator  to  at- 
test Its  execution  as  witnesses,  and  the  at- 
torney, in  signing  his  name  as  a  witness  at 
the  end  of  the  will,  inadvertently  employed 
his  own  initials  in  connection  with  the  tes- 
tator's surname,  and  did  not  attach  his  own 
name  to  the  will  as  a  witness,  the  will  is  in- 
suflldently  executed,  and  the  court  may 
properly  revoke  its  probate  upon  petition  of 
an  heir  of  the  testator.  (OEstate  of  Walker. 
110  Cal.  387.) 

3.  The  right  to  make  a  testamentary  dis- 
position of  property  is  not  an  inherent  right, 
nor  a  right  granted  by  the  constitution,  but 
it  rests  wholly  upon  the  legislative  will,  and 
is  derived  entirely  from  the  statutes;  and  in 
conferring  that  right  the  legislature  has  seen 
fit  to  prescribe  certain  requirements  in  ref- 
erence to  the  execution  and  authentication 
of  the  instrument,  a  compliance  with  wMch 
is  necessary  to  the  exercise  of  the  right. 
(Estate  of  Walker,  110  Cal.  387.) 

4.  The  right  of  any  person  to  execute  a 
will,  as  well  as  the  form  in  which  the  will 
must  be  executed,  or  the  manner  in  which  it 
may  be  revoked,  are  matters  entirely  of 
statutory  regulation.  (Estate  of  Comassl, 
107  Cal.  1.) 

5.  The  rule  governing  the  interpretation 
of  wills,  which  recognizes  and  endeavors  to 
carry  out  the  intention  of  the  testator,  can- 
not be  invoked  in  the  construction  of  the 
statute  regulating  their  execution,  in  respect 
to  which  the  courts  do  not  consider  the  in- 
tention of  the  testator,  but  only  that  of  the 
legislature.    (Estate  <rf  Walker,  110  Cal.  387.) 

6.  It  Is  not  within  the  province  of  the 
courts  to  say  that  the  statutory  requirements 
in  respect  to  the  execution  and  authentica- 
tion of  wills,  or  any  of  them,  are  mere  for- 
malities, which  may  be  waived  without 
impairing  the  status  of  the  instrument,  or 
that  a  mode  of  execution  or  authentication, 
other  than  that  prescribed  by  law,  subserves 
the  same  purpose;  but  the  legislative  man- 
dates are  supreme,  and  although  a  failure  to 
comply  with  them  is  of  a  nature  purely 
technical,  the  court  cannot  dispense  with 
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technicalities  imposed  by  the  law-making 
power  upon  the  maker  of  a  will.  (EiState  of 
Walker,  110  CaL  387.) 

7.  The  California  statute  differs  from  the 
English  statute,  in  requiring  a  subscription 
of  the  name  of  the  witness  at  the  end  of 
the  will,  and  the  English  decisions  as  to 
what  oonstitutes  a  signing  under  tdie  English 
statute  are  inapplicable;  and  no  other  mode 
of  subscription  than  that  required  by  the 
California  statute  will  answer  the  purpose 
in  this  state.  (Estate  of  Walker,  110  CaL 
387.) 

8.  By  the  common  law  a  married  woman 
has  no  power  to  make  a  will,  and  the  mar- 
riage of  a  woman  revoked  any  will  that  she 
had  previously  made;  but  in  this  state  there 
is  no  restriction  upon  the  power  of  a  mar- 
ried woman  to  make  a  will,  and,  upon  proof 
of  its  execution,  It  is  entitled  to  probate  the 
same  as  the  will  of  any  other  person,  unless 
it  is  shown  to  have  been  revoked  in  one  of 
the  modes  prescribed  by  statute.  (Estate  of 
Comassi,  107  Cal.  1.) 

III.  Several  Wills  Executed  on  Same  Date. 

0.  Where  a  holographic  will  presented  for 
probate  consists  of  two  instruments  or  let- 
ters of  the  same  date,  addressed  to  the  chil- 
dren of  the  testator,  which  are  substantially 
the  same,  except  as  to  the  possibility  of 
future  contingencies  which  may  never  hap- 
pen, any  inconsistencies  between  the  two  in- 
strumenits  which  relate  only  to  such  future 
contingencies,  and  not  to  the  immediate 
devise  to  the  children  of  the  decedent,  do 
not  affect  the  question  of  the  validity  of  the 
two  instruments  as  constituting  a  will  enti- 
tled to  be  probated.  (Estate  of  Murphy,  101 
Oal.  5&4.) 

IV.  Validity  of  Will;    Effect  of  Void  Trust 

In. 

Legacy  with  payment  deferred  over  il- 
legal time,  effect  of.    See  Perpetuities,  5. 

Susi>ension  of  power  of  alienation.  See 
Perpetuities. 

Informal  or  Imperfect  execution.  See  ante, 
2,  3. 

Mental  capacity  to  make  will.  See  post, 
41,  42. 

Insanity  of  testator,  what  evidence  Is  Irrel- 
evant.   See  post,  39. 

Forged  or  invalid  will,  relief  against.  See 
post,  43. 

10.  Where  a  will  is  contested  upon  the 
ground  of  undue  Influence,  and  it  appears 
that  the  will  was  made  by  a  man  in  the 
prime  of  life,  and  In  the  full  possession  of 
his  mental  powers,  who  gave  Instructions  for 
his  win  to  a  lawyer,  and  executed  it  In  ac- 
cordance with  the  forms  of  law,  without  the 
presence  of  any  relative,  an  order  granting 
a  new  trial  for  Insufficiency  of  the  evidence 
to  Justify  a  verdict  that  the  testator  was 
unduly  influenced  will  not  be  disturbed  upon 
appeal.    (Estate  of  Carrlger,  104  Cal.  81.) 

11.  Where,  upon  the  contest  of  a  will  and 
codicil,  the  Jury  have  found  that  the  dece- 
dent was  of  sound  and  disposing  mind  and 
memory,  but  that  the  will  and  codicil  was 


procured  by  the  fraud  and  the  undue  Influ- 
ence of  the  widow,  the  findings  as  to  fraud 
and  undue  influence  are  unsupported  by  the 
evidence  If  there  is  nothing  In  the  evidence 
to  support  the  alleged  fraud,  and  the  facts 
and  circumstances  directly  attendant  upon 
the  execution  of  the  will  and  forming  part 
of  the  res  gestae  show  that  the  testator  was 
not  then  unduly  influenced,  but  was  acting 
with  perfect  freedom  and  following  his  own 
uncontrolled  wishes,  and  understood  per- 
fectly what  he  was  doing.  (Estate  of  Lang- 
ford,  108  Cal.  608.) 

12.  The  wife  has  a  right  to  have  a  voice 
in  the  matter  of  the  family  residence,  and 
evidence  that  the  wife,  between  the  time  of 
the  execution  of  the  will  and  codicil,  gave 
some  Instructions  in  reference  to  work  done 
on  the  family  dwelling-house,  and  that  the 
husband  gave  no  instructions  In  reference  to 
the  work,  has  no  significance  upon  the  ques- 
tion of  undue  influence  of  the  wife  over  the 
husband.    (Estate  of  Langford,  108  Cal.  G08.) 

13.  The  testimony  of  two  witnesses  as  to 
the  deference  of  the  husband  to  the  wife  In 
trivial  domestic  affairs  cannot  prove  general 
undue  influence  by  her  over  the  •husband 
where  the  evidence  of  many  witnesses 
brought  into  close  relation  with  the  deceased 
and  his  family  shows  that  he  managed  his 
business  wisely,  and  made  shrewd  bargains, 
and  transacted  all  his  business  himself,  and 
that  the  relations  between  deceased  and  his 
wife  were  as  pleasant  and  cordial  as  those 
usually  existing  between  husband  and  wife, 
and  where  there  Is  no  proof  that  the  deceas- 
ed was  either  afraid  or  under  any  nnnsual  in- 
fluence of  the  wife.  (Estate  of  Langford, 
108  Cal.  608.) 

14.  Declarations  of  the  decedent  aboui  his 
testamentary  intent,  consisting  of  the  testi- 
mony of  his  children  by  a  former  marriage, 
much  of  It  being  remote  from  the  time  of  the 
execution  of  the  will,  In  regard  to  the  division 
of  his  property  among  his  children,  at  a  time 
when  he  had  already  made  a  will  which  he 
never  changed  as  to  them,  in  which  he  had 
given  them  only  a  certain  part  of  his  prop- 
erty, and  which  he  afterward  solemnly  re- 
published when  he  made  a  codicil  thereto, 
have  no  value  to  overcome  direct  proof  that 
the  will  was  freely  executed.  (Estate  of 
Langford,  108  Cal.  608.) 

15.  It  Is  Immaterial  whether  at  the  time  of 
declarations  made  by  the  testator  to  his  chil- 
dren he  Intended  to  deceive  them,  or  intended 
to  execute  a  new  will,  and  such  declarations 
have  no  weight  unless  introduced  in  connec- 
tion with  evidence  tending  to  prove  undue 
Influence,  mental  Incompetency,  or  fraud  at 
the  time  of  the  testamentary  act.  (Estate  of 
Langford,  108  Cal.  608.) 

16.  Where  the  testator  had  been  divorced 
from  his  former  wife,  the  mother  of  the  con- 
testants of  the  win,  and  was  married  to  his 
second  wife  many  years  before  the  execution 
of  the  will,  testimony  of  the  contestants  as 
to  declarations  made  by  the  decedent  to 
them,  and  as  to  their  conversations  with 
him  before,  at  the  time  of,  and  shortly  after 
his  second  marriage,  reflecting  upon  her 
character  and  Influence  over  the  husband,  is 
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too  remote  in  time  to  be  admissible  for  any 
purpose,  and  the  admission  of  such  evidence 
Is  prejudicial  error.  (Estate  of  Langford, 
106  Gal  608.) 

17.  In  order  to  prove  undue  influence.  It  is 
not  sufficient  to  raise  a  suspicion  of  it,  but 
the  evidence  must  amount  to  proof  of  undue 
influence;  and  such  evidence  has  the  force 
of  proof  only  when  circumstances  are  shown 
which  are  inconsistent  with  the  claim  that 
the  will  was  the  spontaneous  act  of  the  tes- 
tator.   (Estate  of  Langford,  106  Cal.  608.) 

18.  There  is  no  presumption  of  undue  in- 
fluence in  the  relation  of  husband  and  wife 
against  the  validity  of  any  provision  which 
a  husband  may  make  in  a  wife's  favor;  and 
she  may  Justly  influence  the  making  of  her 
husband's  will  for  her  own  beneflt  or  that  of 
others,  so  long  as  she  does  not  act  fraudu- 
lently, or  extort  benefits  from  her  husband 
when  he  Is  not  in  a  condition  to  exercise  his 
faculties  as  a  free  agent.  (Estate  of  I>ang- 
ford,  108  Cal.  608.) 

19.  The  presumption  of  undue  influence  is 
not  raised  by  proof  of  interest  and  oppor- 
tunity alone;  but,  in  order  to  set  aside  a 
will  for  undue  influence,  there  must  be  sub- 
stantial proof  of  a  pressure  which  over- 
powered the  volition  of  the  testator  at  the 
time  the  will  was  <iade.  (Estate  of  Lang- 
ford, 108  Cal.  608.) 

20.  The  consideration  of  the  question 
whether  or  not  a  will  is  unnatural,  or  dlflPer- 
ent  from  what  might  be  expected,  is  of  no 
Importance,  except  in  a  caae  where  there  is 
evidence  immediately  tending  to  show  men- 
tal incompetency,  fraud,  or  undue  influence 
Inducing  the  testamentary  act,  in  which 
event  it  may  serve  to  help  out  a  weak  case; 
but  a  will  cannot  be  upset  because  in  the 
opinion  of  a  Jury  or  court  it  is  unnatural. 
(Estate  of  Langford,  108  Cal.  608.) 

21.  The  right  of  disposition  of  one's  prop- 
erty by  will,  the  policy  of  which  has  been 
sanctioned  by  the  wisdom  and  experience  of 
many  generations,  cannot  be  frittered  away 
after  the  death  of  the  testator  according  to 
the  tastes  and  notions  of  others  in  the  ab- 
sence of  a  change  of  the  law  by  the  legisla- 
ture; and  it  is  not  necessary  that  the 
provisions  of  the  will  should  meet  with  the 
approval  of  Jurors.  (Estate  of  Langford, 
108  Cal.  608.) 

22.  Where  a  void  trust  is  created  in  real 
estate  by  the  residuary  clause  of  a  will  the 
efl'ect  of  its  invalidity  is  the  intestacy  of  the 
testator  as  to  the  real  estate  so  conveyed, 
and  the  property  will  descend  to  the  heirs  of 
the  testator;  and  it  is  immaterial  that  such 
was  not  the  testator's  intent,  since  he  must 
make  a  valid  disposition  of  his  property 
before  the  right  to  succession  of  heirs  can  be 
cut  off.    (Estate  of  Walkerly,106  Cal.  627.) 

V.  Revocation  and  Revival  of  Will;    Death 
of  Beneficiary,  Effect  of. 

Manner  of  revocation  is  statutory.  See 
ante,  II. 

23.  Section  1300  of  the  Civil  Code,  which 
provides  that  "a  will  executed  by  an  unmar- 


ried woman  is  revoked  by  her  subsequent 
marriage,  and  is  not  revived  by  the  death  of 
her  husband,"  only  applies  to  a  will  which  is 
executed  by  a  woman  unmarried  at  the  time 
of  its  execution,  and  does  not  apply  to  a  will 
executed  by  a  married  woman,  and  such 
will  is  not  revoked  by  a  second  marriage 
subsequent  to  the  execution  of  the  will. 
(Estate  of  Comassi,  107  Cal.  1.) 

24.  Under  section  1207  of  the  Civil  Code, 
the  mere  execution  of  a  subsequent  revoca- 
tory will  ends  the  first  will,  and  such  first 
will  is  not  revived  by  the  revocation  of  the 
last  will  unless  it  is  revived  by  the  terms  of 
such  revocation;  and  where  a  will  expressly 
revoking  a  former  will  is,  in  terms,  revoked 
by  a  third  will,  the  revocation  or  cancella- 
tion of  the  last  will  cannot  revive  the  first 
will  without  a  writing  expressly  reviving  it 
under  tiie  first  subdivision  of  section  1292 
of  the  Civil  Code.  (Estate  of  Lonos,  108 
Cal.  688.) 

25.  A  will  is  not  invalidated  by  the  death 
of  the  beneficiary.  (Estate  of  Hickman,  101 
Cal.  609.) 

VI.  Foreign  Wills. 

Trustee  under  cannot  violate  trust.  See 
Trusts  and  Trustees,  31. 

Enforced  though  invalid  in  this  state, 
when.    See  Trusts  and  Trustees,  4. 

26.  A  copy  of  a  Judicial  record  of  the  ad- 
mission of  a  will  to  probate,  in  the  probate 
division  of  her  majesty's  high  court  of  Jus- 
tice in  England,  certified  as  correct  by  the 
registrar  of  the  court,  accompanied  by  the 
certificate  of  the  Judge  to  the  official  position 
of  the  registrar  as  the  custodian  of  its 
records  and  the  genuineness  of  his  signature, 
and  also  by  a  certificate  of  the  United  States 
consul  general  to  the  genuineness  of  the 
signature  of  the  Judge,  made  in  accordance 
with  the  requirements  of  section  1906  of  the 
Code  of  Civil  Procedure,  is  admissible  in  evi- 
dence; but,  in  the  absence  of  proof  of  a 
procedure  in  England  different  from  that  of 
our  own  courts,  such  exemplified  copy  is  in- 
sufficient to  support  a  right  under  the  will, 
unless  an  exemplified  copy  of  the  pleadings, 
petitions,  or  proceedings  which  led  up  to  the 
order  and  gave  Jurisdiction  to  make  it,  are 
also  introduced  in  evidence  to  make  the 
record  complete.  (Wickersham  v.  Johnston, 
104  C&l.  409.) 

VII.  Probate  of. 

1.  Notice,  Hearing,  and  Judgment;    Power 
to  Construe  Will  on. 

Order  dismissing  petition  for  probate  is  not 
appealable.    See  Appeals,  17. 

Notice  of  application  for  probate  of  will, 
presumption  of.    See  post,  44. 

27.  In  proving  a  will,  the  sole  consideration 
before  the  court  is  whether  or  not  the  legis- 
lative mandates  have  been  complied  with, 
and  the  wishes  of  the  testator  cannot  be 
considered.    (Estate  of  Walker,  110  Cal.  387.) 

28.  The  superior  courts  have  Jurisdiction  of 
the  subject  matter  on  the  probate  of  wills, 
and  when  notice  has  been  duly  given  by 
publication  to  absent  and  unknown  heirs, 
this  substituted  service  gives  to  the  court 


486                                                             WILLS,  VII,  1,  2. 

Jurisdiction  over  their  persons  as  fully  as  is  tween  the  petitioner  and  his  deceased  aunt» 
given  by  service  of  a  summons  in  an  ordl-  upon  a  contest  of  the  will  of  an  uncle  of  the 
nary  civil  action,  and  the  hearing  of  the  petitioner,  whereby  property  of  the  estate  of 
cause  may  be  continued  for  the  purpose  of  the  uncle  bequeathed  to  the  aunt  was  relin- 
procuring  service  of  summons  upon  the  heirs  quished  to  the  petitioner  by  the  aunt  in  con- 
within  the  state,  whose  places  of  residence  sideratlon  of  covenants  that  he  would  not 
were  known,  without  the  necessity  of  repub-  thereafter,  as  her  heir  at  law,  assert  any 
lishlng  the  notice.  (Curtis  v.  Underwood,  101  right  to  the  property  derived  by  her  under 
Gal.  661.)  the  will  of    his  uncle,  and    that  he  would 

29.  Where  the  notice  of  the  probate  of  a  never  in  any  manner  question  or  dispute  any 
will  required  by  the  code  has  been  given  and  disposition  which  she  might  make  of  that 
served,  the  court  requires  jurisdiction  to  property  by  deed  or  will,  is  a  valid  and  bind- 
hear  and  determine  as  to  the  probate  of  the  ing  contract,  and  estops  the  petitioner  from 
will,  and  if  the  wiU  is  admitted  to  probate,  maintaining  any  procejeding  to  revoke  the 
and  no  appeal  is  taken  from  the  order,  its  probate  of  the  wilt  of  his  deceased  aunt, 
action  becomes  final  and  conclusive  jipon  the  (Estate  of  Garcelon,  104  Cal.  670.) 

parties;    (Curtis  v.  Underwood,  101  Cal.  661.)  36.  The     agreement     of     the     heir     not 

30.  When  a  proponent  presents  to  a  pro-  only  to  relinquish  all  expectancy  as  an 
bate  court  one  or  more  instruments  claiming  b^r  of  his  aunt,  but  also  nevw  in  any 
to  constitute  a  will  of  a  deceased  person,  manner,  or  to  any  extent,  to  question,  dls- 
and  asks  to  have  the  same  probated  as  such  P«te,  or  contest  any  disposition  by  her  of  the 
will,  the  only  question  before  the  court  is  property  mentioned  in  the  agreement,  either 
whether  or  not  such  instrument  or  instru-  ^y  deed  or  by  last  will  and  testament,  is 
ments  constitute  the  will  of  such  deceased  valid,  and  estops  the  heir  from  contesting 
person;  and  in  determining  that  question  *^y  ^^^*  purporting  to  l>e  duly  executed  by 
the  court  has  ordinarily  nothing  to  do  with  ^^^  aunt,  and  is  not  to  be  construed  as 
the  construction  of  the  proposed  will,  unless  applying  to  such  a  will  as  the  petitioner  may 
the  construction  is  necessarily  Incidental  to  deem  valid,  or  which  may  be  adjudged  valid 
determine  the  question  as  to  whether  there  after  a  contest.  (Estate  of  Garcelon,  104  CaL 
is  a  will  or  no  will.    (Estate  of  Murphy,  104  5'^^)                                  » 

Cal.  554.)  37.  Although  a  mere  possibility  is  not  the 

2.  Contest  of.  subject  of  release  at  common  law,  and  a  cov- 

Merely  filing  written  grounds  of  opposition  ^iJ^^^^.^fl*''  ^""^  ^^  respect  to  matters  arising 

to  probate  is  not  a  contest.    See  post  48.  out  of  future  contracts  is  too  uncertain  to  be 

Fraud,  contest  of  will  for.    See  ante,  IV.  T^"?;  ^^^  ^^^^\  ^^%  f^^^^J  T^^^^n^'f  V" 

Undue  influence,  contest  of  will  for.    See  f^i^!i?^/^IT''*  °?*  to  contest  a  will  is  in 

ante,  IV  the  mind  of  the  contracting  parties,  and  the 

oi  *  mi         *,,.      ^  covenant  operates  as  a  release  of  an  expect- 

31.  The  public  administrator,  as  such,  has  ancy  as  heir,  upon  the  satne  principle  upon 
no  standing  in  court  to  contest  the  proof  of  which  courts  of  equity  uphold  assignments 
a  will,  and  is  not  interested  in  the  estate  of  such  expectancies,  they  will  sustain  such 
within  the  purview  of  sections  1305  to  1312  covenant  as  a  release  by  the  heir  apparent 
of  the  Code  of  Civil  Procedure.  (Estate  of  of  his  contingent  right  to  contest  the  will  of 
Hickman,  101  Cal.  609.)  his  ancestor,  and    enforce   the  same  when 

32.  Where  a  will  declaims  all  of  the  prop-  fairly  obtained,  and  for  an  adequate  con- 
erty  of  the  testator  to  be  his  separate  prop-  sideratlon.  (Elstate  of  Garcelon,  104  Cal. 
erty,  and  bequeaths  a  specified  sum  to  his  570.) 

widow  as  well  as  an  allowance  pending  the  38.  The  executors  of  the  will  of  the  de- 
closing  of  the  estate;  and  the  property  has  ceased  aunt  are  in  such  privity  with  the 
been  distributed  by  a  decree  to  which  the  testator  that  they  have  the  right,  as  against 
widow  was  a  party,  she,  having  received  all  the  petitioner,  to  invoke  the  benefit  of  his 
the  benefits  provided  In  the  will  for  her,  is  covenant  not  to  contest  her  will.  (Estate  of 
estopped  from  contesting  its  validity.  (Cur-  Garcelon,  10*  Cal.  570.) 
tis  V.  Underwood,  101  Cal.  661.)  39.  xjpon  a  contest  of  the  probate  of  a  wiU 

33.  A  contract  not  to  contest  a  will  Is  one  upon  the  ground  that  the  testator  was  not  of 
that  concerns  private  parties  alone,  and  is  sound  and  disposing  mind  when  the  will  was 
not  against  public  policy  and  a  valid  com-  executed,  where  a  brother  of  the  testator 
promise  of  a  contest  of  a  will,  when  fairly  had  testified  that  his  manner  was  peculiar 
made,  wiU  be  enforced.  (Estate  of  Garcelon,  and  strange,  that  their  mother  made  a  deed 
104  Cal.  570.)  to  them  Jointly,  prior  to  the  making  of  a 

34.  The  covenant  by  an  heir  not  to  contest  deed  by  her  to  decedent,  and  that  decedent 
the  will  of  the  ancestor  is  not  void  as  against  told  the  witness  what  became  of  the  deed,  a 
public  policy,  nor  as  against  the  policy  of  the  question  asked  the  witness  as  to  what  he 
law  that  an  invalid  will  should  not  be  estab-  said  became  of  that  deed  was  properly  over- 
lished  as  a  valid  will;  but  Is  in  harmony  with  ruled  as  irrelevant  and  immaterial,  in  the 
the  paramount  public  policy  that  parties  absence  of  any  showing  when  the  deeds 
shall  have  liberty  to  contract,  and  that  their  were  made,  or  what  land  or  property,  if  any, 
contracts,  when  entered  into  freely  and  vol-  was  transferred  thereby,  no  offer  being  made, 
untarlly,  shall  be  held  sacred,  and  shall  be  to  prove  that  the  deed  was  treated  or  dis- 
enforced  by  courts  of  Justice.  (Estate  of  posed  of  otherwise  than  deeds  usually  are  by 
Garcelon,  104  Cal.  570.)  the    holders    thereof.    (Estate    of  Wax,  106 

35.  A    compromise    agreement    made    be-  Cal.  343.) 
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40.  In  a  contest  over  the  probate  of  a  will 
where  the  question  of  the  capacity  of  the 
testator  in  making  the  will  is  In  Issue,  evi- 
dence of  occurrences  between  the  testator 
and  the  attorney  who  drew  the  wlU,  and  be- 
came a  subflcribing  witness  thereto,  and  the 
declarations  and  instructions  of  the  testator 
are  admissible  and  competent  evidence  upon 
the  question  of  the  testator's  mental  ca- 
pacity at  the  time  of  the  testamentary  act. 
(Estate  of  Mullin,  110  Gal.  262.) 

41.  Where  the  evidence  without  conflict 
shows  a  legal  execution  of  the  instrument 
probated  as  a  will,  provided  the  deceased 
had  sufficient  mental  capacity  and  under- 
standing to  execute  the  will,  a  finding  to  the 
contrary  cannot  be  sustained  where  it  ap- 
pears without  conflict  that  he  had  sufficient 
mental  capacity  and  understanding  to  make 
the  will    (Estate  of  Mullin,  110  Gal.  252.) 

42.  The  upsetting  of  wiUs  is  a  growing  evil, 
and  a  verdict  having  that  effect  should  be 
closely  scrutinized  by  the  trial  judge;  and 
where  It  appears  that  the  will  was  executed 
under  euch  circumstances  that  the  judge 
may  well  conclude  that  the  verdict  against 
the  will  was  founded  more  upon  the  jury's 
own  notion  as  to  what  the  will  ought  to  have 
been  than  upon  a  concluAlon  from  the  evi- 
dence that  it  did  not  express  the  wishes  of 
the  testator,  the  verdict  is  properly  set  aside. 
(Estate  of  Carriger,  104  Gal.  81.) 

3.  Revoking  and  Setting  Aside  of. 

Right  to  ask  for  revocation  of  probate 
cannot  'be  flnst  raised  on  appeal.  See  Ap- 
peals. 264. 

Petition  to  revoke  probate,  effect  on  peti- 
tion for  partial  distribution.  See  Estates  of 
Deceased  Persons,  62. 

Compromise  of  will  contest  estops  party 
from  petitioning  for  revocation  of  probate. 
See  ante,  35. 

43.  A  court  of  equity  has  no  jurisdiction 
to  avoid  a  will,  or  set  aside  the  probate 
thereof,  on  the  ground  of  fraud,  mistake,  or 
forgery,  this  being  within  the  exclusive  jur- 
isdiction of  the  courts  of  probate;  and 
equity  will  not  give  relief  by  charging  the 
executor  of  a  will  or  a  legatee  with  a  trust 
in  favor  of  a  third  person  alleged  to  have 
been  defrauded  by  the  forged  or  fraudulent 
will,  where  relief  could  be  afforded  in  Ihe 
court  of  probate  by  refusing  probate  of  the 
will  in  whole  or  in  part,  or  by  contesting 
the  will  in  that  court.  (Langdon  v.  Black- 
burn, 109  Cal.  19.) 

44.  Where  a  complaint  in  equity  fleeking  to 
avoid  the  probate  of  a  will  alleged  to  have 
been  fraudulent  and  forged,  and  under 
which  the  defendants  are  alleged  to  have 
conspired  together  to  defraud  the  plaintiff's 
Intestate  out  of  one-fourth  interest  in  the 
estate,  and  to  obtain  a  decree  probating  the 
forged  will,  and  distributing  the  estate  to 
themselves,  to  the  exclusion  of  plalntiflP*s 
Intestate,  and  fraudulently  concealed  the 
fact  from  her  for  a  number  of  years.  It  must 
be  presumed  in  the  absence  of  an  allegation 
to  the  contrary,  that  a  proper  notice  of  the 
application  to  probate  the  will  was  published 


and  sent  out  as  required  by  law,  and  that 
plalntiflTs  intestate,  who  was  then  residing 
in  the  state,  received  by  mail  a  notice  of 
such  application,  and,  being  thus  notified, 
it  became  her  duty,  within  a  year  at  least 
after  its  probate,  to  make  Inquiry  as  to  the 
validity  and  contents  of  the  will;  and,  after 
the  Lapse  of  that  period,  the  will  cannot  be 
contested  in  equity  on  the  ground  of  alleged 
fraud  and  forgery.  (Langdon  v.  Blackburn, 
109  Cal.  19.) 

45.  Conceding,  without  deciding,  that  the 
rule  as  to  setting  aside  a  former  judgment 
for  extrinsic  or  collateral  fraud  applies  to 
judgments  or  decrees  of  the  probate  courts, 
a  complaint  in  equity  seeking  to  annul  the 
probate  of  a  will,  and  a  decree  of  distribu- 
tion thereunder,  which  is  filed  several  years 
after  the  distribution  of  the  estate,  and  in 
which  it  is  alleged  that,  shortly  after  the 
death  of  the  decedent,  the  defendants,  to 
carry  out  their  fraudulent  purpose,  caused 
Ihe  son  of  plalntlfiTs  intestate  to  visit  her, 
and  inform  her  that  her  entire  Interest  In  the 
estate  was  only  a  small  sum,  which  she 
believed  to  be  true,  and  received  such  sum 
from  the  defendants  as  her  share,  relying 
upon  the  false  and  fraudulent  representation 
thus  induced  and  made,  and  that  she  rested 
on  such  assurance  until  after  the  time  for 
the  contest  of  the  will  in  the  probate  court 
had  elapsed,  but  not  alleging  that  the  son 
said  anything  to  plaintifit's  intestate  about 
the  will  or  its  terms,  or  the  probate  thereof, 
or  advised  or  suggested  that  it  was  unnec* 
essary  for  her  to  be  present  at  the  hearing,  or 
to  employ  counsel  to  represent  her  thereat,  or 
to  make  any  Inquiries  about  the  will  or  es- 
tate, does  not  show  such  extrinsic  or  collat- 
eral fraud,  within  the  meaning  of  the  rule, 
as  will  enable  the  plaintiflP,  as  representative 
of  her  estate,  to  claim  the  relief  asked  for. 
(Langdon  v.  Blackburn,  109  Cal.  19.) 

46.  A  citation  to  be  Issued  under  sec^lpn 
1328  of  the  Code  of  Civil  Procedure  is  in  the 
nature  of  a  summons,  and,  construing  sec- 
tion 1328  of  the  Code  of  Civil  Procedure 
with  •section  1713  of  the  same  code,  the 
jurisdiction  to  issue  a  citation  ceases  in  one 
year  after  the  petition  for  revocation  was 
filed.  (Baclgalupo  v.  Superior  Court,  108 
Cal.  92.) 

47.  Where  a  defective  citation  is  quashed 
arid  dismissed  by  the  court  it  serves  no 
further  useful  purpose  in  the  proceeding, 
and  the  case  stands  as  though  no  citation 
had  ever  been  Issued;  and  the  court  cannot, 
after  the  expiration  of  one  year  from  the 
dismissal  of  the  defective  citation,  order  an 
amended  or  alias  citation  to  issue,  and  the 
order  and  citation  issued  thereon  will  be 
annulled  upon  certiorari  for  want  of  juris- 
diction. (Baclgalupo  v.  Superior  Court,  108 
Cal.  92.) 

48.  The  mere  filing  of  written  grounds  of 
opposition  to  the  probate  of  a  will,  which 
is  abandoned  and  dismissed  before  any  is- 
sues of  fact  are  raised  thereon,'  does  not  con- 
stitute a  "contest"  to  its  probate  Jrithin  the 
meaning  of  section  1312  of  the  Code  of  Civil 
Procedure;    and  under  section  1330  of  that 
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code  a    party  who  subsequently  petitions  to  therein,  the  possession  of  which  was  to  be 

revoke  the  probate  of  such  will,  upon  mak-  deliTered  by  the  trustees  to  a  sister  of  the 

ing  the  proper  demand  therefor,  is  entitled  testatrix,  to  be  occupied  and  used  until  her 

as  of  right  to  a  Jury  trial.    (Estate  of  Rob-  death  free  of  rent,  the  will  clearly  indicates 

inson,  106  Gal.  493.)  the  Intention  of  the  testatrix  to  dispose  of 

49.  Such  right  to  a  jury  trial,  when  the  l^^r  whole  estate  in  the  homestead,  furniture, 
demand  therefor  has  been  denied,  is  not  and  statuary,  the  legal  title  to  which  became 
waived  by  going  to  trial  before  the  court,  vested  by  the  will  in  the  trustees;  and  It  will 
or  by  the  petitioner's  failure  to  present  evi-  not  be  presumed  that  the  testatrix  Intended 
dence  sufficient  to  secure  a  revocation  of  to  devise  any  property  in  trust  without  de- 
the  probate.  (Estate  of  Robinson,  106  Gal.  daring  effectual  trusts;  and  such  an  inter- 
493,)  pretation  must,  if  possible,  be  placed  upon 

Vlll.  Construction  of.  the  remaining  provisions  of  the  will  as  will 

^    -,        .  ,  ^     z        T-.+^«4.     4.  m'  4.„*^«  «,.^  Include  the  whole  estate  in  the  homestead, 

1.  Uncertainty  in;     Intent  of  Testator  and  furniture,  and  statuary  wdthin  the  trusts  cre- 

i!/viaence  or.  ^^^^  ^^  ^^^  ^j^  ^^  prevent  the  titte  thereof 

Gourts  cannot  even  with  consent  change  from  falling  to  the  heirs  at  law  upon  the 

terms  of  will   on   distribution.    See   Trusts  death  of  the  sister  of  the  testatrix,    {ue  Bre- 

and  Trustees,  6.  ton  v.  Cook.  107  Gal.  410.) 

50.  A  clear  devise  of  estates  for  life  cannot  5^  rpj^^  permission  to  the  sister  of  the 
be  defeated  by  an  uncertamty  as  to  what  testatrix  to  use  the  homestead  and  furniture 
may  come  after  the  death  of  the  life  tenants,  free  of  rent  does  not  create  a  life  estate  In 
(Estate  of  Murphy,  104  Cal.  554.)  the  occupant;  but  the  entire  estate  remains 

51.  It  is  the  duty  of  the  court  in  all  cases  in  the  trustees,  and  the  beneficiary  has  a 
to  ascertain  the  intent  of  the  testator  from  mere  personal  right  of  occupancy  withcnt 
the  language  of  the  will,  and  parol  evidence  rent;  and  a  devise  of  the  income  of  the  resi- 
of  extrinsic  circumstances  is  not  admdssible  due  of  the  entire  estate  of  the  testatrix  in- 
where  the  terms  of  the  will  are  plain  and  eludes  any  income  to  be  derived  from  the 
unambiguous;  and  where  provisions  of  the  use  of  the  homestead  after  the  death  of  the 
will  are  declared  invalid,  the  court  cannot  sister.  (Le  Breton  v.  Cook,  107  Gal.  410.) 
modify  or  vary  the  language  of  the  testator  56.  Where  a  bequest  was  made  to  execu- 
Bo  as  to  create  a  new  and  valid  will  for  him,  tors  in  trust  of  a  sum  of  money  which  they 
nor  can  the  introduction  of  evidence  of  ex-  were  directed  to  invest,  and  to  pay  the  in- 
trinsic circumstances  without  objection  sus-  come  thereof  to  a  beneficiary  named,  the 
tain  or  render  valid  an  invalid  disposition  only  right  of  the  beneficiary  in  the  predate 
of  the  testator's  property.  (Estate  of  Walk-  court  is  the  right  to  move  the  court  to  make 
erly,  108  Gal.  627.)  distribution  of  the  fund  to  the  trustees,  which 

Declarations  of  testator  as  to  testamentary  the  court  may  grant  at  any  time  the  circum- 

intent.    See  ante,  14,  15.  stances  of  the  estate  will  warrant  It,  withoat 

52.  In  construing  the  will  It  is  immaterial  awaiting  final  distribution  of  the  general  os- 
whether  or  not  the  testatrix  had  all  the  va-  tate,  and  the  court  has  no  authority  to  order 
rious  contingencies  that  might  occur  clearly  the  executors  as  such  to  pay  out  of  the  gen- 
before  her  mind,  and,  if  language  is  em-  eral  estate  an  amount  equal  to  the  income 
played  sufficient  to  provide  for  every  contin-  to  be  derived  from  the  Investment  provided 
gency,  it  must  be  presumed  to  have  been  in-  ^or  *n  the  will.  (Estate  of  Mackay,  107  CaL 
tentionally  employed.    (Le  Breton  v.  Cook,  303.) 

107  Cal.  410.)  57.  The  intention  of  a  testator  that   the 

Parol  evidence  to  show  intentional  omis-  legatee  should  be  benefited  by  being  pro- 

sion  of  children  is  inadmissible.    See  Estates  vided  for  in  his  will  in  a  particular  way.  if 

of  Deceased  Persons,  71.  carried  out,  could  not  create  a  vested  risrht 

o   ^      ^      ^,            ,     X  X  X    X         «.  *..      ^  ^^^"^  ^^^  death  of  the  testator,  and  until  that 

2.  Construction  against  Intestacy;  Rights  of  event  the  will  would  remain  ambulatory,  and 

Beneficiary.  the  provision  for  the  legatee  could  be  at  any 

Interest  on  legacy.    See  post,  VIII,  6.  time  changed  or  withdrawn;  and  any  Mlti- 

Tlme  of  payment  of  legacy.    See  post,  VIII,  niate  consequential  Injury  to  the  legatee  by 

6.  the  negligence  of  the  attorney  In  not  draft- 

53.  In  the  interpretation  of  wills  construe-  i?^  ^^^  ^^^  according  to  the  testatoi^s  inten- 
tions which  lead  to  Intestacy,  total  or  par-  **^^'  however  great  at  may  be.  Is  damnum 
tlal,  are  not  favored;  and  such  an  interpre-  absque  injuria,  against  which  the  courts  can- 
tation  should,  if  reasonably  possible,  be  not  relieve.  (Buckley  v.  Gray,  110  Cal.  339.) 
placed  upon  the  provisions  of  the  will  as  will 

prevent  intestacy,  especially  where  the  will  3.  Directions  as  to  Payment  of  Debts, 
evinces  an  intention  on  the  part  of  the  tes-  58.  The  testator,  prior  to  his  death,  con- 
tator  to  dispose  of  his  whole  estate.  (Le  Bre-  veyed  portions  of  his  real  estate  to  his  Chil- 
ton V.  Cook,  107  Gal.  410.)  dren,  by  deeds  which  were  placed  in  escrow, 

54.  V^''here  a  will,  kfter  making  certain  be-  to  be  recorded  at  his  death.  One  of  thi*8e 
quests  of  personal  property,  devised  all  the  deeds  conveyed  to  the  appellant  a  lot  woith 
residue  of  the  estate  of  the  testatrix,  real,  about  sixty-five  thousand  dollars,  UiH)7\ 
personal,  and  mixed,  to  trustees  in  trust,  in-  which,  and  upon  another  lot  conveyed  to 
eluding  in  such  residue  a  homestead,  to-  other  children,  there  was  a  mortgage  to  so- 
gether    with    the    furniture   and   statuary  cure  the  payment  of  forty  thousand  dollars. 
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By  his  will  the  testator  directed  his  debts  vested  in  the  trastses  at  the  expiration  of  the 

to  be  paid  from  the  proceeds  of  the  sale  of  ten  years,  or  upon  the  prior  death  of  the 

his  unproductive  property.   The  will  recited  sister,  and  authorizes  the  trustees  to  sell  and 

the  execution  of  the  deeds,  and  the  provision  convey  the  reversion  In  the  homestead,  i'ur- 

thus  made  for  the  children,  and  devised  the  nlture,  and  statuary,  subject  to  the  right  of 

residue  of  his  estate  to  hds  wife.    The  uupro-  the  sister  to  use  and  occupy  It  during  her 

ductive  property  of  the  estate  sold  for  about  lifetime.  (Le  Breton  v.  Cook,  107  Oal.  410.) 
forty-three  thousand  dollars,   from   which, 

after  payment  of  the  other  debts,  the  execu-  5.  Election  of  Widow  under  Will, 

tor  had  remaining  more  than  foyty  thousand  q^   q^  ^^^  permissible  constructions  of  a 

dollars.    Held,  that  the  testator  Intendeii  to  ^^  ^^^  ^^^^^  ^^^^^  the  conclusion  that 

exonerate  the  property  conveyed  from  the  ^^^  testator  is  disposing  only  of  his  own  half 

mortgage  debt,  and  to  charge  his  est^e  with  ^^  ^he  community  property  will  be  adopted; 

?*S,*^?X?!^°J  1^^      ^                    Heyden-  ^^^  ^^^^^  ^he  testator  undertakes  in  terms 

f  eldt,  106  Cal.  4*J4.)  to  dispose  of  all  the  property  of  the  commun- 

59.  In  a  proceeding  for  the  settlement  of  ity,  and  declares  that  the  will  Is  made  with 
the  estate  of  such  testator  the  superior  court  full  knowledge  of  the  property  rights  of  the 
has  Jurisdiction,  at  the  instance  of  such  husband  and  wife,  and  with  her  consent, 
grantee,  to  compel  the  executors  to  pay  the  though  such  declaratiou  does  not  bind  the 
mortgage  debt  from  the.  assets  of  the  es-  wife,  it  is  sufficient  to  put  her  to  an  election 
tate.  (Estate  of  Heydenfeldt,  106  Cal.  434.)  whether  or  not  to  take  under  the  will.  (Es- 
tate of  Smith,  108  Oal.  115.) 

4.  Direcuons  a.  to  Att<«ney;  Power  ot  Sale  ,,\,^^^^^1^^u^'S^n^l^^i 

of  the  estate,  unless  by  former  acts  in  deal- 

60.  A  provision  in  a  will  selecting  an  aitor-  i^g  ^jth  the  property  she  ds  estopped  from 
ney  named  therein  as  attorney  of  the  estate  making  it,  by  a  previous  election  to  take  an- 
of  the  testator,  and  directing  the  executrix  ^j^r  the  will,  and  such  previous  election  is  to 
to  consult  and  employ  him  In  all  matters  i>e  tested  by  the  rules  of  estoppel.  (Estate 
pertaining  to  the  distribution  of  the  estate  of  Smith,  108  Cal.  115.) 

and  the  requirements  of  the  will,,  does  not  ^  where  the  court  finds  the  acts  of  the 

constitute  a  selection  of  an  attorney  which  ^j^ow,  from  which  it  concludes  that  she  had 

is  binding  upon  the  executrix,  but  is  simply  elected  to   take  under   the  will,  the   result 

an  advisory  provision  which  she  may  dlsre-  reached  is  properly  placed  among  the  fon- 

^gard,  if  she  chooses  to  do  sOjby  the  emgpy-  elusions  of  law,  and  if  regarded  as  a  flndiag, 

^^r  ^  ^\^  attorneys.    (Estate  of  Ogier,  jt  i^eing  declared  by  the  court  to  be  drawn 

lui  uai.  i»i.;  ^j^m   the  tacts   previously  stated,  if   those 

61.  The  direction  in  the  will  to  the  execu-  facts  do  not  support  the  conclusion  it  must 
trix  to  consult  and  employ  the  attorney  fall.  (Estate  of  Smith,  108  Cal.  115.) 
named  therein  in  all  matters  pertaining  to  ^7^  Before  «the  widow  can  be  denied  her 
the  ddstribution  of  the  estate  does  not  entitle  pigfit  to  elect  upon  distribution  to  take  her 
the  attorney  to  be  appointed  as  coexecntor  ^alf  of  the  community  property  it  must  be 
with  the  executrix,  it  appearing  from  the  found  that,  with  the  knowledge  of  her  rights, 
whole  tenor  of  the  will  that  the  intention  of  by  unequivocal  acts  evincing  her  intent,  she 
the  testatrix  was  simply  to  make  him  ^he  has  so  dealt  with  the  property  left  her  by  the 
attorney  and  counselor  of  the  executrix,  and  -^m,  that  it  would  be  inequitable  to  permit 
not  to  commit  to  him  the  administration  of  her  to  avoid  those  acts  and  disclaim  her  in- 
the  estate.    (Estate  of  Ogier,  101  Cal.  381.)  tent.    (Estate  of  Smith,  108  Cal.  115.) 

62.  Where  a  testator  devised  all  his  prop-  68.  The  conveyance  by  the  widow  of  "all 
erty  to  his  wife  in  trust  for  his  children,  and,  her  interest  in  the  property  mentioned  in  the 
without  appointing  any  executor,  in  direct  will  as  vesting  a  life  estate  therein  upon  the 
terms  provided  that  if  a  majority  of  his  exec-  widow,"  to  the  sons  of  her  deceased  daugh- 
ntors  deem  It  desirable  to  eell  part  of  the  ter,  and  a  declaration  to  one  of  her  grand- 
nnprodnctlve  estate  granted  by  the  will  be*  sons  that  she  wished  the  will  to  stand,  are 
fore  the  final  distribution  of  the  same,  the  not  sufficient  to  establish  an  Implied  election, 
proceeds  were  to  be  divided  among  the  sur-  or  election  by  estoppel,  to  take  under  the 
viving  heirs,  the  power  of  sale  of  the  unpio-  will,  it  not  appearing  clearly  that  she  recog- 
^uctive  estate  must  be  considered  as  given  to  nized  by  her  deed  the  life  estate  In  the  land 
the  widow  as  trustee,  and  not  as  executrix,  devised  to  her,  or  that  she  had  full  knowl- 
•during  her  life  and  ability  to  act.  (Morffew  edge  of  the  facts  concerning  the  properties 
▼.  San  Francisco  and  San  Rafael  R.  R.  Co.,  and  of  her  right  to  elect  at  the  time  she 
107  Cal.  587.)  made  the  statement  to  her  grandson.    (Es- 

63.  A  provision  in  the  wiU  that  upon  the  ***®  ^'  ^mith,  108  Cal.  115.) 

death  of  the  sister,  or  in  case  she  does  not  ^-  While  the  election  of  the  widow  to  tflke 
die  until  ten  years  have  elapsed  from  and  under  the  will  estops  her  from  denying  the 
after  the  death  of  the  testatrix,  then  at  the  validity  of  the  instrument  as  a  will,  it  can- 
expiration  of  such  ten  years  all  the  residue  not  estop  her  from  Insisting  upon  a  proper 
of  the  estate  then  remaining  in  the  hands  of  Interpretation  of  the  instrument  nor  from 
the  trustees  Is  to  be  sold  and  converted  into  questioning  the  vaMdity  of  trusts  attempted 
money,  and  the  proceeds  distributed  as  in  ^  be  created  thereby.  (Estate  of  Walkerly, 
the  will  provided.  Includes  the  whole  estate  ^^  ^^^'  ^^7.) 
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6.  Time  of  Payment  of  Legacy;  Interest  on,  IV.  Credibility  of  Witnesses. 

70.  Where    the    will  of    a    decedent    be-  V.  Recalling  Witnesses, 
queathed  a  sum  to  one  of  his  sons  to  be  paid  VI.  Fees  of. 

when   he    shall    haye  attained    the  age  of  Interpreters.    See  Interpreters, 

thirty-five  years,  and  a  like  sum  to  another  Confronting  with.    See  Criminal  Law,  X. 

son  to  be  paid  when  he  shall  have  attained  3,  d. 

the  age  of  thirty  years,  and  provided  that  in  '  Depositions.   See  Depositions, 

case  either  son  named  should  die  without  Illness    of,    continuance.      See    Criminal 

wife  or  issue,  the    portion  allotted    to  him  Law,  X,  4. 

should  be  paid  to  the  other  son,  if  living,  and  Continuance  for  absence  of.    See  Contln- 

that  if  both  sons  should  die  without  wife  or  uance,  3,  et  seq. 

issue  surviving  them,  the  portions  anotted  to  PrivUeged    communications.     See    Prlvl- 
them  should  be  paid  to  his  daughters,  share  leged  Communications, 
and  share  alike,  a  surviving  son  is  not  eutl-  Refreshing  memory.   6ee  Banks  and  Bank- 
tied  to  payment  of  the  legacy  given  to  a  ing,  32 

deceased  eon,  immediately  upon  his  death.  Photograph  of  witness.    See  Photographs, 

and  such  legacy  is  not  payable  untix  by  the  Bribery  of,  how  Investigated.    See  Pl:iad- 

terms  of  the  will  It  would  have  been  ,)ay-  i^g  and  Practice,  60. 

able  to  t^e  <aeceased  son  if  he  had  lived.  (Es-  Testimony  of  witness  at  former  triaL    See 

tate  o^  Fair,  108  Cal.  342.)  Evidence,  46. 

71.  Where  a  will  devises  and  bequeathes  Convenience  of,  change  of  venue  for.  See 
the  entire  estate  to  the  executors  in  trust,  to  Venue,  6. 

be  held  and  possessed  by  them,  with  power  Signature,  mistake  in.   See  Wills,  2. 
to  sell  and  dispose  of  it,  and  to  reinvest  any 

surplus  proceeds  for  the  best  interests  of  the  !•  Competency  of;  Examination  and  Cross- 
estate,  and  definitely  fixes  the  times  at  which  examination  of. 
the  trust  should  terminate  as  to  the  different  Competency    of    plaintiff    in    foreclosure 
portions  or  legacies,  it  requires  a  reasonably  suit  to  testify  after  owner's  death.    See  Me- 
clear  expression  of  intention  to  change  the  chanics'  Liens,  67. 

**°??  P^  payment  upon  the  happening  of  un-  Competency  of,  finding  as  to  sufficiency  of. 

certain  contingencies,  to  Justify  the  court  In  See  Legitimacy   1 

holding  that  such  change  was  intended.  (Bs-  Acquaintances.    See  Insanity,  8. 

tate  of  Fair,  108  Cal.  342.)  ^  ^^^  determination  of  the  Judge  that  a 

72.  Where  the  will  provides  that  in  all  \^y  under  ten  years  of  age  is  competent  as 
cases  of  contingencies  arising  from  deaths,  ^  witness  after  examination  upon  objection 
provided  for  in  the  will,  the  moneys  shall  be  raised  to  his  competency,  is  not  subject  to 
paid  by  the  executors,  such  provision  neces-  review,  and  the  fact  that  the  testimony  of 
sarlly  implies  that  the  money  must  remain  the  child  differed  from  that  of  other  wit- 
in  their  hands  until  the  time  arrives  when  oesses  is  not  prima  facie  evidence  of  his  in- 
no    contingency  would    happen  under    the  competency.    (People  v.  Craig,  111  Cal.  400.) 

Ifw%2o  *l'S  ^^11  "^^^'^P^  *S??r?^^i^,;^^?"  2.  Where  a  question  pu;t  to  the  witness 

?nQ^^*?''SiV\®  ^"*  survivor.  (Estate  of  Fair,  ^^^^  ^^^  ^  statement  of  fact  which  is  :.ear 

liw  iu&L  a^^.)  ^^^  border  line  of  objectlonableness,  the  trial 

73.  Where  it  appears  that  the  beneficiary  court,  In  the  exercise  of  its  discretion  in  the 
of  the  trust  created  by  the  will  had  been  sap-  r»onduct  of  the  examination  of  witneesos. 
ported  by  the  testator  for  a  long  period,  and  may  properly  sustain  an  objection  thereto, 
was  In  receipt  of  such  support  at  the  time  (Alexander  v.  C.  L.  and  M.  Co.,  104  Cal.  532.) 
of  the  maWng  of  the  will,  of  the  bequest  in  3  rphe  scope  within  which  cross-exam  I  oa- 
trust  of  the  legacy,  the  income  of  which  ^,^^  ,    ^^  ^  confined,  and  the  time  requisite 

8  to  be  paid  to  her,  is  to  be  considered  as  a  therefor,  are,  subject  to  certain  well-defined 

lt?''%  for  maintenance  under  section  1500  of  ^^^       ^        ^     ^^hin  the  discretion  of   the 

lul  ^^""li  ^^^^^^  and  will  bear  Interest  from  ^rlal  court;  and,  where  a  witness  has  boon 

the  death  of  the  testator;  and  it  Is  the  duty  exhaustively  cross-examined  upon  a  partion- 

of  the  court,  in  distributtng  the  fund  to  Ihe  j^^       j^^,  it  is  not  an  abuse  of  discretion 

trustees,  also  to  distribute  to  them  such  in-  ^^^  ^^e  court  to  excuse  him  from  further 

terest  as  shall  have  accmed  upon  It  at  the  cross-examination,  in   the   absence  of    any 

date  of  distribution,  to  be  paid  to  the  bene-  suggestion  from  the  counsel  conducting  the 

flclary  in  lieu  of  the  income  specified  In  the  examination  that  he  wished  to  cross-examine 

legacy   up  to  the  date  of  distribution.    ^Es-  ^he  witness  upon  other  points.    (Sandell  v. 

tate  of  Mackay,  107  Cal.  303.)  Sherman,  107  Cal.  391.) 

•^^j^jjg  4.  It  is  Improper  to  allow  cross-exam Ina- 

^,    ^  ,       ^       '      ^_,  ,^  tion  of  the  defendant  about  any  matter  to 

Electric.    See  Electricity.  ^hjch  he  has  not  testified  in  chief.    (People 

WITNESSE5S  ^'  ^^^  Ewan,  111  Cal.  144.) 

,    ^         ^        \.  "^        .^          ^  ^  5.  It  is  not  error  to  exclude  evidence  of- 

I.  Competency  of ;  Examination  and  Cross-  fered  on  cross-examination  of  a  witness  for 

examination  of.  the  prosecution,  where  it  is  not  in  explana- 

II.  Privileges  of  Witnesses;  Refusal  to  An-  tlon  of  anything  called  out  on  the  direct  ex- 

swer  Questions.  aminatlon,  and  Is  not  proper  cross-exam Ina- 

III.  Impeachment  and  Contradiction  of  Wit-  tlon.    (People  v.  Louie  Foo,  111  Cal.  705.) 

nesses.  6.  It  Is  Improper  to  cross-examine  the  de- 
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feudant  about  any  matters  not  testified  to  or  that  such  prosecution  should  have  been 
in  his  examination  in  chief;  and  to  ask  him  commenced  and  actually  pending;  but  It  >s 
questions  as  to  his  mode  of  life  not  testlfl.Hl  sufficient  to  bring  a  person  within  the  ^m- 
to  by  him  In  chief,  the  obylous  purpose  and  munity  of  the  provision,  that  there  is  a  law 
effect  of  which  is  to  degrade  and  Injure  him  creating  the  offense  under  which  the  witness 
in  the  estimation  of  the  Jury,  is  prejudicial  may  be  prosecuted,  and  which  does  not  se- 
error,  and  such  error  Is  not  cured  or  the  cure  him  against  use  In  a  criminal  proseou- 
prejudlcial  effect  removed  by  negative  an-  tion  of  the  evidence  that  he  may  give,  and  In 
swers  to  the  questions  allowed,  but  the  error  such  case  he  cannot  be  compelled  to  answer 
lies  in  permitting  such  an  examination  to  be  in  any  collateral  proceeding  as  to  acts  con- 
made.    (People  V.  Un  Dong,  106  Cal.  83.)  stituting  such  offense.    (Ex  parte  Clarke.  103 

7.  It  is  competent  for  the  prosecution  to  Cal.  362.) 

show,  upon  cross-examination  of  the  defend-  11.  A  proceeding  in  the  nature  of  a  qui  tarn 

ant,  that  his  conduct  was  inconsistent  wltJi  action  to  enforce  a  penalty,  no  matter  in 

the  statements  made  in  his  direct  testimony,  what  form  the  statute  may  clothe  it,  is,  in  its 

(People  V.  Bldleman,  104  Cal.  608.)  nature,  a  criminal  case,  and  the  defendant 

8.  The  district  attorney  is  not  guilty  of  cannot  be  compelled  to  be  a  witness  against 
misconduct  prejudicial  to  defendant  in  ask-  himself.  (Thurston  v.  Olark,  107  Cal.  ^Sa.) 
ing  the  defendant  on  cross-examination  if  he  12.  A  person  giving  evidence  against  other 
had  been  in  the  prlae  rln«,  and  withdrawing  persons  under  the  Purity  of  Election  Law 
the  question  upon  suggestion  by  the  court  is  exempted  by  the  terms  of  the  law 
that  it  was  not  proper  cross-examination,  from  indictment,  Information,  prosecution,  or 
(People  V.  Ward,  105  Cal.  335.)  punishment  for  the  offense  with  reference 

Cross-examination    to  show   bias  of    wit-  to  which  his  testimony  is  given,  and  is  not 

ness.    See  post,  22.  protected  from  answering  as  a  witness  npon 

Cross-examination  showing  Was  or  hoetll-  the  ground  that  the  evidence  which  he  may 

Ity  of  witness.    See  post,  III.  give  may  tend  to   criminate  himself.    (Ex 

Hypothetical  question,  general  objection  to  parte  Cohen,  10*  Cal.  524.) 

when  insufficient.    See  Evidence,  75.  13    Section  32  of  the  Purity  of  Election 

Hypothetical  questions.    See  EYidehce,  21,  j^^  jg  ^o  be  construed  as  Intended  to  secure 

et  seq.  evidence   for    the   conviction    of    offend«rs 

Proof  of  agreement  relied  on  In  defense  is  against  the  provisions  of  the  other  sections  of 

not  proper  on  cross-examination.    See   Evl-  ^^le  statute  which  are  enumerated  therein 

*^^.S^',^'               .,                 ^     ^         ^^       X  which  require  the   co-operation  of  two  or 

Whole  conversation  may  be  brought  out  ^^^^  persons;  and  it  is  only  upon  a  trial, 

on  cross-examination.    See  Evidence,  24.  hearing,   prosecution,   lawful   investigation, 

Cross-examination  of  physician  testifying  ^^  judicial  proceeding  against  another  person 

to  sanity.    See  Insanity,  5.  ^^^  offending  against  those  provisions  that  a 

Right  of    witness    to  Illustrate    evidence,  witness  who  has  himself  offended  against 

See  Negligence,  20.  ^1^^^  ^^^  1,^  compelled  to  testify.    (Ex  parte 

II.  Privileges  ^l^l''^^^;^^^^^''^^  ^  ^°-  ^k!"  The^mmt^^^             to  the  witness  in- 

swer  questions.  dudes  not  only  the  offense  with  which  the 

Officer  accused  of  misconduct  cannot  be  defendant  then  under  examination  Is 
comx)elled  to  testify  against  himself.  See  charged,  and  in  which  the  witness  was  a  par- 
Offices  and  Officers,  22.  ticlpant  with  such  defendant,  but  also  any 

Insolvent  debtor  cannot  be  compelled  to  other  offense  with  which  the  witness  may 

testify  against  himself.  See  Bankruptcy  and  jy^  charged,  and  to  which  said  testimony  may 

Insolvency,  21.  have  reference,  or  which  It  may  tend  to  es- 

9.  The  provision  of  article  I  of  section  13  tablish.    (Ex  parte  Cohen,  104  Cal.  524.) 

of  the  constitution  of  this  state,  that  "no  15.  a  witness  called  to  testify  under  the 

person  shall  be  compelled,  in  a  criminal  case,  purity  of  Election  Law  may  be  adjudged 

to  be  a  witness  against  himself,"  Is  to  be  con-  guilty  of  contempt  for  refusing  to  answer 

strued  as  protecting  a  witness  from  being  questions  propounded  to  him  concerning  vio' 

compelled  to  give  any  evidence  which,  in  a  lations  of  the  law  by  other  persons  with 

criminal  prosecution  against  himself,  ml^rht  ^^om  he  has  not  co-operated,  and  he  is  not 

In  any  degree  tend  to  establish  the  offense  entitled  to  be  discharged  upon  habeas  corpus 

with  which  he  may  be  charged;  but  it  is  only  ^i^^n  ordered  to  be  imprisoned  until  he  shall 

when  his  evidence  may  tend  to  establish  an  angler  the  questions.    (Ex  parte  Cohen.  104 

offense  for  which  he  may  be  punished  under  Qg^j  524 ) 

the  laws  of  the  state  that  he  is  protected  by  ,*       '       ^        .       ^  ^     j.    ^m  j,,        «  rmi 

this  provision,  and  in  no  case  where  he  is  ^^-  Impeachment  and  Contradiction  of  wit' 

not  Hable  to  prosecution  or  punishment  Is  nesses. 

he    privileged    from    answering    upon    the  Cross-examination   showing  inconsistency 

frround  that  the  evidence  may  tend  to<crim-  of  conduct  with  evidence.    See  ante,  7. 

Inate  him.    (Ex  parte  Cohen,  104  Oal.  524.)  Recalling  witness  for  purpose  of  impeach^ 

10.  The  provision  of  section  13  of  artl-lp  I  ment.    See  post,  48. 

of  the  constitution,  that  no  person  can  be  16.  Where  a  witness  Is  questioned  by  the 

compelled  In  a  criminal  case  to  be  a  wit  iosr  party  calling  him  as  to  statements  previously 

against  himself,  does  not  make  it  neces8;i»*y  made  by  him,  which,  if  true,  would  corrob- 

that  the  examination  should  be  attempted  orate  the  testimony  of  sach  party,  the  party 

in  a  criminal  prosecution  against  the  witness,  calling  him  will  not  be  permitted,  upon  a 
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denial  of  the  witness  as  to  the  making  of  on  the  part  of  the  prosecution  putting  the 

such  statements,  to  contradict  the  testimony  questions.    (People  v.  Louie  Foo,  111  OaL 

of  his  own  witness  hy  the  testimony  of  his  706.) 

attorney  to  the  prevloua  statements  made  by  22.  It  is  legitimate,  upon  cross-examination 

the  witness  under  the  circumstances  stated  of  a  witness  for  the  prosecution,  to  show 

in  the  questions  put  to  the  witness.    (Estate  that,  while  he  has  informed  the  prosecution 

of  Kennedy,  104  Cal.  429.)  of  his  knowledge,  he  has  refused  to  give  any 

17.  Where  the  grantor  had  been  called  as  information  to  the  defendant,  for  the  pur- 
a  witness  for  the  sheriff  and  execution  cred-  pose  of  showing  the  bias  of  the  witness;  but 
itor  to  prove  that  the  deed  was  Intended  error  in  sustaining  an  objection  to  a  ques- 
as  a  mortgage,  and  had  testified  that  the  tlon  calldng  for  such  evidence  is  rendered 
transaction  was  a  sale,  and  that  the  relation  harmless  where  the  witness  without  further 
of  debtor  and  creditor  did  not  continue  be-  objection  answers  the  question  fully.  (Peo- 
tween  himself  and  the  grantee  after  the  ex-  ple  v.  Shaw,  111  Cal.  171.) 

ecutdon  of  the  deed,  contrary  declarations  of  23.  A  witness  who  ddentlfied  the  def  end- 

the  grantor  could  only  be  shown  by  the  de-  ants  cannot  be  Impeached  by  independent 

fendants  to  explain  why  they  had  called  a  proof  that  at  the  time  of  the  identification 

witness  adverse  to  them,  and  not  then,uple8s  the  witness  pointed  out  another  Chinaman 

they  were  surprised  by  his  testimony;  and  as  the  guilty  party,  where  no  foundation  was 

beyond  this  the  evidence  of  contrary  declara-  laid  for  such  impeachment  by  asking  the 

tions  subsequent  to  the  execution  of  the  deed  identifying   witness  with    reference  to    the 

is  entitled  to  no  weight,  and  could  have  no  matter.    (People  v.  Chin  Hane,  108  Cal.  597.) 

force  in  making  an  affirmative  case  for  the  ^.    ^^  „^    „^4.i^«    #^*   *\,^   «^««.^^irw«    **# 

defendants.    (Hyde  r.  Bnckner.  108  Cal.  522.)  pe^JSl  p"ro^^"  Jd'bf  ^e^SS  nnd« 

18.  The  defendant  cannot  impeach  a  wit-  a  writ  of  attachment,  the  writ  of  attach- 
ness  called  by  himself,  by  proof  of  contradlc-  ment  and  the  sheriffs  return  thereon, 
tory  statements  made  by  him,  unless  the  tes-  with  a  memorandum  furnished  by  a  gar- 
timony  of  the  witness  is  prejudicial  to  his  nishee,  are  properly  admitted  in  CTidence 
case;  and  where  a  witness  for  the  defendant  in  connection  with  the  cross-examination  of 
testified  that  he  saw  a  rock  about  the  size  of  the  garnishee,  for  the  purpose  of  showing 
a  goose  egg  within  three  feet  from  the  left  that  some  of  the  statements  made  by  the 
hand  of  the  deceased  when  his  body  was  witness  upon  his  direct  examination  were 
found,  it  is  not  error  for  the  court  to  refuse  not  true.  (Nlchol  v.  Laumelster,  102  Oal. 
to  permit  him  to  be  impeached  by  proof  gsg.) 

that  he  had  stated  to  others  that  deceased  25.  In  laying  the  foundation  for  the  im- 

had    a    rock   in    his    left    hand,    the    only  peachment  of  the  defendant,  the  prosecution 

effect  of  a  successful  Impeachment  being  to  ^^^^^  ^  witness  whether  he  was  acquainted 

eliminate    the    rock  ^'rom    the  case,  to  the  ^jt^  the  defendant's  general  reputation  in 

prejudice  rather  than  to  the  benefit  of  the  the  community  where  he  lived  **for  truth, 

defendant;  and  hearsay  evidence  is  not  ad-  honesty,  or  Integrity."    The  defendant  made 

2!^f if Vn^L''«r  f ,!tt,^ifof^  °o  objection  to  the  form  of  tills  question, 

tlon  of  the  stone  from  that  testified  to  by  the  ^ut  did  object    to  the  following    question 

witness.    (People  v.  ConkUng,  111  Cal.  616.)  ^p^ed  the  witness  as  to  what  such  reputa- 

19.  Evidence  as  to  the  conversations  of  the  tlon  was.  The  court  overruled  the  objection, 
members  of  the  state  board  of  equalization  Held,  that  as  the  court's  attention  had  not 
cannot  be  used  for  the  purpose  of  impeach-  been  called  to  the  technical  defect  in  the 
lug  the  members  of  the  board,  unless  they  form  of  the  first  question,  in  the  use  of  the 
have  been  previously  questioned  thereon,  word  "or"  for  "and,"  and  as  the  defendant 
(People  V.  C.  P.  R.  R.  Co.,  106  Cal.  576.)  had  ample  opportunity  on  cross-examination 

20.  The  deposition  of  the  defendant  taken  ^o  find  out  what  qualities  the  witness  wat 
upon  his  preliminary  examination,  properly  testlfjdng  about,  the  ruling  was  not  erro- 
certified  by  the  shorthand  reporter,  as  re-  neous.  (People  v.  Ryan,  108  Cal.  581.) 
quired  by  the  code,  is  admissible  In  evidence  26.  Where  a  witness  upon  cross-examlna- 
upon  the  trial  to  Impeach  his  testimony,  his  tlon  testifies  to  a  collateral  matter,  which  is 
attention  having  ibeen  first  called  to  it;  and  not  responsive  to  anything  concerning  that 
the  provision  of  section  686  of  the  Penal  which  he  had  testified  to  in  chief,  his  an- 
Code  permitting  such  deposition  to  be  read  swer  Is  not  open  to  contradiction  by  "tlie 
upon  the  trial  only  where  the  witness  is  party  cross-examining  Mm.  (Redlngton  v. 
dead  or  Insane,  or  absent  from  the  state,  Pacific  Postal  Tel.  Co.,  107  Cal.  317.) 

does  not  prevent  Its  use  to  impeach  a  witness  27.  In   an   action   by   an   approprlator  lo 

who  is  present.    (People  v.  Hawley,  111  Cal.  determine  his  water  right  as  a«^nst  a  ripar- 

'^^•^  Ian  proprietor,  a  witness  for  the  plaintiff 

21.  It  is  proper,  upon  cross-examination  of  cannot  be  Impeached  by  showing  contradlc- 
the  defendant,  to  lay  the  foundation  for  im-  tory  statements  made  by  him,  in  the  absence 
peachment,  by  asking  him  If  he  had  not  of  the  plaintiff,  as  to^  the  rights  of  the  de- 
trled  to  get  white  witnesses  to  testify  for  him  fendant  in  the  waters  of  the  fork  of  the 
fn  support  of  an  alibi  claimed  by  Mm,  and  it  stream.  (Faulkner  v.  Rondoni,  104  OaL  140.) 
cannot  be  properly  objected  that  the  ques-  28.  Where  a  witness  for  the  defendant  is 
tions  on  that  subject  were  insinuations  tend-  asked  on  cross-examination  if  he  made  a 
Ing  to  prejudice  the  Jury  against  the  defend-  statement  which  was  Immaterial  and  not 
ant,  where  there  is  no  evidence  of  bad  faith  binding  upon  the  defendant,  his  denial  that 
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he  made  snch  statement  is  conclusiye,  and  he 
cannot  be  impeached  by  the  testimony  of 
other  witnesses,  against  the  objection  of  the 
defendant,  that  he  did  so  state.  (People  y. 
Worthington,  105  Cal.  166.) 

29.  Where  a  witness  for  the  prosecution 
upon  a  charge  of  mnrder  was  asked,  upon 
cross-examination,  whether  he  had  not  been 
paid  for  executing  a  bond  for  certain  China- 
men under  the  internal  revenue  laws,  and 
admitted  that  he  had  executed  the  bond,  but 
denied  toat  he  was  paid  for  it,  it  1b  not  ad- 
missible for  the  defendant  to  attempt  to 
prove  by  another  witness  that  the  people's 
witness  was  paid  for  going  upon  the  bond. 
(People  V.  Collins,  105  Cal.  504.) 

30.  A  witness  for' the  state,  who  had  been 
previously  prosecuted  for  killing  the  father 
of  the  defendant  on  the  occasion  at  which 
the  defendant  committed  the  homicide  for 
which  he  was  being  tried,  cannot  be  asked, 
for  the  purpose  of  showing  his  feeling  as  a 
witness,  whether  on  such  previous  trial  he 
had  employed  counsel  to  defend  himself. 
(People  V.  Ryan,  108  Cal;  681.) 

31.  Upon  cross-examination  of  witnesses 
for  the  prosecution,  who  have  given  damag- 
ing evidence  against  a  defendant  accused  of 
murder,  offers  of  evidence  to  show  that 
one  of  the  witnesses  had  been  told  of  re- 
marks by  the  accused  about  his  family,  and 
that  another  witness  had  said  that  she 
would  hang  the  defendant  if  her  evidence 
would  do  so,  are  competent  for  the  obvious 
purpose  of  showing  bias  and  ill-feeling  on 
the  part  of  the  witnesses  against  the  defend- 
ant, and  it  is  error  to  exclude  the  offered 
evidence.    (People  v.  Anderson,  105  Cal.  32.) 

S2.  Upon  the  trial  of  a  defendant  accused 
of  murder  the  animus  of  a  witness  for  the 
prosecution  may  be  tested  on  cross-examina- 
tion, and  it  is  error  to  refuse  to  allow  ques- 
tions to  be  answered  which  would  tend  to 
explain  the  relations  of  the  witness  toward 
the  deceased,  and  to  prove  a  spite  against 
the  defendant  for  having  killed  the  deceased. 
(People  V.  Worthington,  105  Cal.  166.) 

33.  In  order  to  impeach  the  credibility  of 
a  witness,  including  a  defendant  when  he 
testifies,  he  may  be  asked  if  he  was  ever  con- 
victed for  a  felony,  and  the  particular  fel- 
ony of  which  the  defendant  has  been  con- 
victed may  be  named;  but  beyond  this  the 
examination  should  not  go.  (People  v.  Chin 
Hane,  108  Cai.  597.) 

34.  It  is  not  proper  to  ask  a  witness  for  the 
prosecution  on  cross-examination  whether  he 
is  connected  with  a  gambling-house,  when 
such  evidence  has  no  relevfuicy  to  anything 
called  out  on  his  direct  examination,  and  is 
asked  solely  for  the  purpose  of  discrediting 
the  witness  with  the  jury.  (People  v.  Un 
Dong,  106  Cal.  83.) 

35.  A  witness  who  testified  that  she  was 
the  wife  of  the  deceased,  and  testified  gener- 
ally as  to  her  manner  of  life  and  habits,  can- 
not be  collaterally  impeached  bv  the  defense 
by  testimony  that  she  had  been  an  inmate 
of  a  house  of  prostitution.  (People  v.  Chin 
Hane,  108  CaL  507.) 

36.  Where  a  witness  on  cross-examination 


tes lined  that  he  had  ouce  been  tried  and 
found  guilty  of  perjury,  before  a  jury,  and 
it  was  subsequently  proven  that  the  convic- 
tion was  reversed  upon  appeal,  and  the 
charge  was  thereafter  dismissed,  the  refus- 
al of  the  court  to  give  an  instruction  that 
*'a  judgment  of  conviction  which  has  been 
reversed  is  a  mere  nullity,  and  has  no  vital- 
ity for  any  purpose,"  is  not  good  ground  for 
granting  a  new  trial,  though  such  instruc- 
tion might  well  have  been  given.  (Davis  v. 
McNear,  101  Cal.  606.) 

'Cross-examination  tending  to  degrade  wit- 
ness.   See  ante,  6. 

Asking  witness  whether  he  had  been  in 
prize  ring.    See  ante,  8. 

IV.  Credibility  of  Witnesses. 

Evidence,  credibility  of.  See  Evidence, 
VIII. 

Credibility  of  party  testifying.  See  Evi- 
dence, 88,  et  seq. 

Credibility  of,  instructions  as  to.  See  In- 
structions, 30-32. 

Witness  false  in  part,  instruction  as  to. 
See  Instructions,  32,  33. 

Instruction  as  to  testimony  of  accomplices. 
See  Criminal  Law,  X,  3,  1. 

Instruction  as  to,  effect  of ^  reversal  of  con- 
viction.  tSee  ante,  36. 

(Cross-examination  showing  bias  or  hos- 
tility of  witnesses.    See  ante,  III. 

37.  It  is  the  better  practice  to  refrain  from 
instructing  jurors  as  to  the  relation  of  the 
defendant  to  the  case,  and  the  rule  hereto- 
fore declared  will  be  strictly  adhered  to,  and 
new  trials  will  be  the  result  if  its  limits  are 
overstepped  to  any  extent.  (People  v.  Cur- 
ry, 103  Cal.  548.) 

38.  An  instruction  to  the  jury  bearing  upon 
the  credibility  of  a  defendant's  testimony  !s 
not  looked  upon  with  favor  by  this  court, 
and  must  be  limited  within  the  strictest 
lines;  and  the  principle  of  such  an  instruc- 
tion cannot  be  applied  to  the  relatives  of 
the  defendant.  (People  v.  Hertz,  105  Cal. 
660.) 

39.  It  is  the  better  practice  to  give  no 
Instruction  as  to  the  credibility  of  the  de- 
fendant as  a  witness  in  his  own  behalf;  al- 
though if  an  instruction  Is  given  in  general 
terms  as  to  the  credibility  of  a  defendant  as 
a  witness,  in  the  form  sanctioned  in  the  case 
of  People  V.  Oonin,  34  Cal.  191,  and  in  sub- 
sequent cases,  it  is  not  ground  for  reversal; 
but,  when  the  language  used  is  such  as 
strongly  to  suggest  to  the  jury  that  in  the 
case  then  before  them  the  defendant  testi- 
fied falsely,  or  to  intimate  that  such  is  the 
opinion  of  the  court,  the  judgment  cannot 
stand;  and  when  the  language  used  by  the 
court  in  commenting  on  the  testimony  of  a 
defendant  is  materially  different  from  that 
used  in  the  Oronin  case,  the  judgment  must 
be  reversed,  unless  this  court  can  see  that 
the  difference  has  not  been  prejudicial.  (Peo- 
ple V.  Van  Ewan,  111  Cal.  144.) 

40.  It  is  not  proper  for  the  court  to  In- 
struct the  jury  that  they  should  bear  in 
mind  the  relationship  or  kinship  between 
certain  witnesses  in  behalf  of  the  defense 
and  the  defendant,  and  that  the  jury  may 


494 


WITNESSES,  IV,  V,  VI— WORDS  AND  PHRASES. 


consider  whether  their  poaition  and  interest 
may  not  affect  their  credibility.  (People  v. 
Shattuck,  109  Cal.  673.) 

41.  It  is  error  to  instruct  the  jury  that  it 
is  their  duty,  as  matter  of  law,  if  they  be- 
lieve a  witness  to  be  willfully  false  in  one 
part  of  his  testimony,  to  reject  all  of  his 
testimony.    (People  v.  Oldham,  111  Cal.  648.) 

42.  An  instruction  to  the  jury  in  a  criminal 
case  upon  the  credibility  of  witnesses  for  the 
defendant,  to  the  effect  that,  in  judging  the 
credibility  of  such  witnesses,  the  jury  are  to 
take  into  consideration  the  fact  that  they 
were  near  akin  or  related  to  the  accused, 
and  that  they  could  not  be  expected  to  say 
anything  unfavorable  to  the  defendant,  Is 
erroneous.    (People  v.  Hertz,  105  Cal.  660.) 

43.  The  fact  that  a  witness  is  personally 
interested  in  sustaining  the  alleged  claim  of 
plaintiff  against  the  defendant  is  not  a 
^ound  of  objection  to  the  competency  of 
the  witness,  and  should  only  be  considered 
in  determining  what  weight  should  be  giv- 
en to  his  testimony.  (Warren  v.  McGiU,  108 
Cal.  153.) 

44.  An  instruction  as  to  the  defendant's 
testimony  which  is  not  a  departure  from  in- 
structions that  have  been  allowed  to  pass 
by  this  court  does  not  furnish  sufficient 
ground  for  reversal;  but  attention  is  called 
to  the  criticism  of  similar  instructions  in  re- 
cent cases  decided  by  this  court.  (People  v. 
Anderson,  105  Cal.  32.) 

45.  It  Is  proper  where  the  defendant  testi- 
fies in  a  criminal  case  for  the  court  to  in- 
struct the  jury  that  the  defendant  In  a  crim- 
inal case,  testifying  in  his  own  behalf,  occu- 
pies a  relation  to  the  case  different  from 
that  occupied  by  any  other  witness,  where 
the  portion  of  the  instruction  following 
declares  expressly  wherein  the  defendant 
occupied  a  'different  relation  to  the  case 
from  other  witnesses,  and  to  what  extent 
that  relation  might  be  considered  in  weigh- 
ing defendant's  evidence.  (People  v.  Cur- 
ry, 103  Cal.  548.) 

V.  Recalling  Witnesses. 

Re-examination  of  witness.  See  EMdence, 
VII,  1. 

46.  The  question  whether  a  witness  may 
be  recalled  and  re-examined  as  to  matters 
about  which  hie  has  already  been  examined 
Is  one  left  to  the  sound  discretion  of  the 
court,  and  its  action  will  not  ibe  disturbed 
unless  a  clear  abuse  of  discretion  is  shown* 
(Rea  V.  Wood,  106  Cal.  314.) 

VI.  Fees  of. 

Act  giving  judge  discretion  as  to  fees  of, 
when  void.  See  Constitutional  Law,  32,  et 
seq. 

47.  Where  a  physician  was  called  to  at- 
tend as  a  witness  on  motion  for  a  recel'ver  in 
an  action  instituted  by  the  administrator,  he 
Is  only  entitled  to  the  statutory  fees  allowed 
to  witnesses,  and  a  credit  of  $50  paid  to  him 
for  one  day's  attendance  cannot  be  allowed 
to  the  administrator.  ('Estate  of  Levlnson, 
108  Cal.  460.) 


48.  It  is  within  the  discretion  of  the  court 
to  allow  the  defendant  to  recall  a  witness 
for  the  prosecution  for  the  purpose  of  lay- 
ing a  foundation  for  Impeachment  by  proof 
of  contradictory  statements;  and  it  Is  not 
an  abuse  of  discretion  to  refuse  to  allow  it, 
where  no  su>bstantial  right  of  the  defendant 
was  affected  by  such  refusal  at  the  time 
when  the  request  was  made;  and  where  it 
appears  that  the  witness  was  afterward  re- 
called by  the  prosecution,  and  defendant  did 
not  then  offer  to  question  him  about  the 
contradictory  statements,  the  refusal  is  not 
sufficient  ground  for  reversal  of  the  judg- 
ment.   (People  V.  Shaw,  111  Cal.  171.) 

WIVES. 
See  Husband  and  Wife. 

WORDS  AND  PHRASES. 
See  Definitions. 

1.  The  words  "and"  and  "or"  are  not  ordi- 
narily convertfble  terms,  and  the  conjunction 
"and"  should  not  be  read  disjunctively  as 
equivalent  to  "or,**  unless  it  Is  entirely  man- 
ifest from  the  context  that  the  intention  of 
the  law-making  power  can  only  be  given  ef- 
fect by  holding  these  terms  convertible. 
(Robinson  v.  Southern  Pac.  Co.,  106  Cal.  526.) 

2.  The  word  "corral"  comes  from  the 
Spanish  language,  and  is  to  be  construed  ac- 
cording to  its  approved  usage;  and  it  is 
proper  for  a  witness  whose  qualification  is 
not  questioned  to  testify  that  where  a  band 
of  sheep  are  kept  bunched  together  and 
watched  by  men  and  dogs,  it  fs  understood 
among  stockmen  as  "corralling."  (People 
V.  Borda,  105  Cal.  636.) 

3.  The  force  of  the  word  "exclusively,"  as 
used  in  section  6  of  article  IX  of  the  consti- 
tution, Is  directed  to  the  point  that  the  state 
school  funds  must  only  be  applied  to  the  sup- 
port of  primary  and  grammar  schools,  to  the 
exclusion  of  the  other  classes  of  schools 
which  may  be  established  by  the  legislature, 
or  by  municipal  or  district  authority.  (Coun- 
ty of  San  Luis  Obispo  v.  Felts,  104  CaL  60.) 

4.  The  word  "may"  in  a  statute  does  not 
primarily  and  ordinarily  denote  the  impera- 
tive mood  of  the  verb  to  wMch  it  is  attach- 
ed, but  merely  Imports  permission,  ability, 
possibility,  and  contingency,  and  should  nev- 
er be  interpreted  as  mandatory,  except  by 
compulsion  of  the  context,  showing  that  the 
legislature  must  ha;ve  used  it  in  that  sense. 
(iS&ntii  Onz  R.  P.  Co.  v.  Heaton,  106  Cal. 
162.) 

5.  When  the  word  '^uch,"  used  in  a  stat- 
ute, precedes  a  noun  of  sln^lar  number,  It 
properly  relates  to  the  same  noun  in  the 
same  number,  as  antecedently  expressed 
and  qualified,  and  especially  to  the  antece- 
dent qualification  of  that  noun,  and  denotes 
that  the  noun  which  it  precedes  Is  to  be  un- 
derstood as  antecedently  qualified.  CPeople 
ex  rel.  Brown  v.  TTnion  High  School  District 
of  Solano  County,  101  Cal.  655.) 

Statutes,  words  In,  constructioa  of.  See 
Statutes,  n,  1. 

Statute,  words  in  are  used  In  ordinary 
sense.    See  Irritratlon  Districts,  1. 
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Same  word  always  giyen  same  meaning. 
See  Boundaries,  9. 

Use  of  word  "manner"  for  "matter."  See 
Criminal  Law,  333. 

Use  of  word  "bite"  for  "sUt"  See  Crim- 
inal Law,  328. 

Use  of  "and"  for  "or."    See  Attachments,  7. 

Use  of  "and,"  when  immaterial.  See  Ex- 
change, 6. 

Use  of  word  "delusion"  as  synonymous 
with  "Insanity."   fiee  Insanity,  21. 

Mifitake  In  use  of  word  "or"  in  statute. 
See  Public  Lands,  9. 

Absent.  See  Unincorporated  Associations, 
11. 

Actual.    See  Criminal  Law,  158. 

Aggrieved.    See  Streets,  106. 

"And  until  further  order  of  this  court" 
See  Injunctions,  6. 

"And"  when  construed  "or."  See  San 
Francisco,  9. 

Appurtenances.    See  Mortgages,  26. 

Attestation.    See  Evidence,  2. 

Building  Includes  yard.    See  Slander,  8. 

Business.    See  Restraint  of  Trade.  1. 

Compensation.    See  OflUces  and  Officers,  •• 

Contest    See  Wills.  48. 

Counterclaim.   See  Setoff,  1. 

Corralled.    See  Watercourses,  48. 

Debt.    See  Garnishment,  8. 

"Ditches  and  canals"  Includes  what  See 
Irrigation  District,  18. 

Essential.    See  Corporations,  116. 

Execute.    See  Contracts,  11. 

Franchises.    See  Taxation,  32. 

General  character.  See  Building  Con- 
tracts, 4. 

Heirs.  See  Homesteads,  87;  Negligence, 
7. 

Housed  on.   See  Watercourses,  48. 

Improvements.   See  Mechanics'  Liens,  6. 

Issues.    See  Irrigation  Districts,  10. 

"Majority  of  electors  voting."  See  Munid- 
p^  Corporations,  14. 

Margin.    See  Contracts,  41. 

"May"  means  '*mu8t,"  when.  See  Parti- 
tion, 9. 

Meaning  of  "kindergarten,"  Judicial  notice 
of.    See  Judicial  Notice,  L 

Notice.    See  Notice,  1. 

Official  duty.    See  Auditors,  6. 

"Or,"  when  means  "and."  See  Taxation, 
62. 

Owning  land.   See  Irrigation  Districts,  1. 

Owners  of  land.  See  Irrigation  Districts, 
4. 


Penned.   See  Watercourses,  43. 

Play  or  pay.    See  Gaming,  8. 

Prior  action  pending.    See  State,  1. 

Recoupment.    See  Setoff,  1. 

Relative.  See  Executors  and  Administrat- 
ors, 1. 

Resident  See  Unincorporated  Associa- 
tions, 11. 

Resume  work.    See  Mines  and  Mining,  6. 

Salary.    See  Offices  and  Officers,  9. 

Setoff.    See  Setoff,  1. 

Steal.    See  Criminal  Law,  203. 

Thereupon.    See   Streets,  27. 

Uncontrollable  impulse.   iSee  Insanity,  2. 

Videlicet   6ee  Affidavits. 

Whole  estate.   See  Trusts  and  Trustees,  46. 

WORK  AND  LABOR. 
AMRunpsit  for.    See  Assumpsit     ^ 

WORKS. 
See  Public  Works. 

WRITING. 

See  Handwriting. 
Documentary  evidence.    See  B)vldence,  IL 

WRIT  OF  POSSESSION. 

Refusal  to  set  aside  can  only  be  reviewed 
on  appeal    See  Mandamus,  1. 

WRIT  OF  RESTITUTION. 

Effect  of  reversal  of  order  for.    See  Appeals, 

XII. 
Writ  of  restitution.    See  BJectment,  12. 

WRITS. 
See  Attachmenits;  Habeas  Corpus. 

Execution.    See  Executions. 
Prohibition.    See  Prohibition. 
Certiorari.    See  Certiorari. 
Mandamus.    See  Mandamus. 
Injunctions.    See  Injunctions. 
Summons.    See  Summons. 

WRONGS. 
See  Torts. 

YOSEMITE  VALLEY. 

Damages  for  construction   of  road,  action 
against  state.   6ee  State,  7,  8. 
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Belcher  v.  Murphy,  81  Cal.  39;  specifying 
particular  grounds,  4  N.  Dak.  402. 

Bell  V.  Bed  Rock  M.  Co..  36  Cal.  214;  aban- 
donment, 6  Cod.  App.  136;  what  necessary 
to,  106  Oal.  397;  evidence  of.  111  Cal.  603. 

Bell  V.  Brown,  22  Oal.  671;  inconsistent  de- 
fenses, 13  Wash.  289;  27  Or.  520;  quoted, 
101  Cal.  212. 

Bell  V.  Hudson,  73  Cal.  285;  death  of  part- 
ner, accounting,  1J.0  Cal.  576,  577;  statute 
of  limitations.  101  Cal.  677. 

Bell  V.  Knowles,  45  Cal.  193;  variance,  ob- 
jection, when  taken,  3  S.  Dak.  M3. 

Bell  V.  McClellan,  67  Cal.  283;  sale,  delivery. 
107  Oal.  76. 

Bell  V.  Peclt,  104  Oal.  35;  D.  33,  67,  361. 

Belloc  V.  Rogers,  9  Oal.  123;  failure  to  re- 
cord instrument,  15  Mont.  575;  choses  in 
action,  sale  of,  104  Cal.  412. 

Belser  v.  Hoffschnelder,  104  Cal.  455;  D.  266, 
426,  428. 

Benedict  v.  Bray,  2  Oal.  251;  bonds,  validity 
of.  26  Or.  338. 

Benedict  v.  Oozzens,  4  Cal.  381;  new  trial, 
terms,  110  Oal.  176. 

Bensley  v.  Ellis,  39  Oal.  309;  re-enactment 
of  statute,  effect  of,  102  Cal.  31. 

Benson  v.  Shotwell,  Iv..  Oal.  163;  D.  24,  36, 
97,  194,  275,  464. 

Bequette  v.  Patterson,  104  Oal.  282;  D.  224, 
225,  226. 

Bergin  v.  Haight,  ^  Cal.  62:  probate  sale, 
validity,  108  Cal.  433;  fraudulent  sale,  dis- 
tinguished, 104  Cal.  361. 

Bernero  v.  South  British  eitc.  Oo.,  65  Cal.  386; 
uncertainty  in  pleading,  102  Cal.  510. 

Bernheim  v.  Ohrietal,  76  Oal.  667;  fraud,  re- 
buttal of  presumption,  110  Oal.  182;  con- 
flicting evidence  not  reviewed.  111  Oal.  438. 

Berniaud  v.  Beeoher,  74  Oal.  617;  bond  on 
appeal,  109  Oal.  109,  113,  604. 

Berry  v.  Woodburn,  107  Oal.  504;  D.  350, 
407. 

Berson  v.  Nunan,  63  Oal.  550;  chattel  mort- 
gage, recording  of,  108  Cal.  258. 

Bertz  V.  Turner,  102  Cal.  672;  D.  30,  84,  48. 

Beverly  v.  Blackwood,  102  Cal.  83;  D.  74,  96, 
179,  199,  311. 

Best  V.  Johnson,  78  Oal.  217;  llaWllty  of 
sureties,  108  Cal.  565. 

Bettis  V.  Townsend,  61  Oal.  333;  distin- 
guished, 110  Cal.  575. 

Bewick  v.  Muir,  83  Cal.  368;  summons,  valid- 
ity of,  110  Cal.  338;  104  Oal.  491;  mining 
claim,  quoted,  107  Cal.  625,  626. 

Biagi  V.  Howes,  63  Cal.  384;  dismissal  of  ap- 
peal, 109  Oal.  114. 
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Bibend  v.  Kreutz,  20  Oal.  110;  relief  in  equi- 
ty  20  Cal.  469. 

Bicknell  v.  Amador  Oo.,  30  Cal.  237;  liability 
of  county,  4  N.  Dak.  179. 

Biddel  y.  Brizzolara,  56  Oal.  374;  findings, 
Bufflciency,  100  GaL  274;  acknowledgment 
of  barred  debt,  14  Mont  225. 

Biddel  y.  Brizzolara,  64  Oal.  364;  cAted,  106 
Oal.  553;  conyeyance  of  mortgaged  prem- 
ises, 103  Cal.  440;  109  OaL  314;  action  on 
mortgage,  4  S.  Dak.  288. 

Biddlck  y.  Kobler,  110  Cal.  191;  D.  195,  370. 

Bidwell  y.  Babcock,  87  Oal.  29;  liability  of 
stockholders,  111  Oal.  66. 

Bierce  y.  Red  Bluff  Co.,  31  Oal.  160;  notice 
to  agent,  102  Cal.  101;  103  Cal.  629. 

Btgelow  y.  Ballerino,  111  Cal.  559;   D.  418. 

Bigelow  y.  City  of  TjOS  Angeles,  85  Oal.  614; 
compensation,  eminent  domain,  109  Oal. 
624.  626. 

Biggins  y.  Ra  sch,  107  Cal.  210;  D.  434,  435. 

Biggs  y.  Lloyd,  70  Oal.  447;  walyer  of  jury 
trial,  104  Cal.  467. 

BilUngs  y.  Drew,  52  Oal.  565;  distinct' de- 
fenses, eyidence,  101  Oal.  213. 

Billings  y.  Everett,  52  Cal.  661;  note,  fail- 
ure of  consideration,  103  Oal.  630;  remand- 
ing for  trial  on  single  issue,  101  OaJ.  4. 

Billings  y.  Hall,  7  cai.  1;  re-enactment  of 
statute,  effect  of,  102  Oal.  31. 

Billings  y.  Haryey,  6  Oal.  381;  re-enactment 
of  statute,  quoted,  102  Cal.  31,  419. 

Bills  y.  Silyer  King  Mining  Co.,  106  Oal.  9; 
D.  412;  relief  in  equity,  laches,  110  Oal. 
578. 

Bird  y.  Dennlson,  7  Cal.  297;  failure  to  re- 
cord instrument,  16  Mont.  575. 

Blrrell  y.  Schie,  9  Cal.  104;  mortgage,  re- 
lease and  renewal,  109  Cal.  169. 

Bisliop  y.  Fulkerth,  68  Cal.  607;  warehouse 
receipts,  110  Oal.  369;   111  Cal.  380. 

Bixler's  Appeal,  59  Oal.  550;  summary  pro- 
ceedings, appeal,  108  Cal.  663. 

Bixler  y.  County  of  Sacramento,  59  Oal.  698; 
review  of  acts  of  supervisors,  101  Oal.  18, 
181. 

Bjorman  v.  Fort  Bragg  R.  Co.,  92  Cal.  500; 
verdict  agalnsit  evidence,  setting  aside,  101 
Cal.  414:  105  Cal.  411;  new  trial  for  insuf- 
ficient evidence,  103  Cal.  680. 

Bjorman  v.  Fort  Bragg  Redwood  Oo.,  104 
Oal.  626;   D.  291,  292,  293. 

Black  v.  Clasby,  97  Cal.  482;  misjoinder,  104 
Cal.  36. 

Black  V.  Sharkey,  104  Cal.  279;  D.  162. 

Blackburn  v.  Nelson,  100  Cal.  336;  bounda- 
ries, 107  Cal.  313;  110  Cal.  93. 

Blackman  v.  Marsicano,  61  Cal.  638;  notice 
of  lien,  terms  of,  103  Cal.  36. 

Blackwood  v.  Cutting  Packing  Co.,  71  Oal. 
461;   time  to  answer,  110  Cal.  551. 

Blackwood  v.  Cutting  Packing  Oo.,  76  Cal. 
212;  sale,  Identity  of  goods,  107  Oal.  357. 

Blair  V.  Hamilton,  32  Oal.  49;  return  on  cer- 
tiorari, 110  Cal.  216;  certiorari,  review  on, 
111  Cal.  112;  justification  of  sureties,  106 
Cal.  46,  47. 

Blaisdell  v.  I/each,  101  Cal.  405;  D.  3,  162, 
1(^.  294. 

Blanc  v.  Paymaster  Min.  Co.,  95  Cal.  524; 
implied  findings,  107  Cal.  608. 

Blanchard  v.  ivaull,  44  Cal.  440:  parol  evi- 
dence, admissibility  of,  5  S.  Dak.  474. 

Blankman  v.  Valle^o.  15  Cal.  638;  review  of 


findings,  110  Cal.  236;   credibility  of  wit- 
nesses, 111  Cal.  466;  17  Monrt.  656. 

Bleven  v.  Freer,  10  Cal.  172;  estoppel,  107 
Oal.  296;  conclusions  of  law,  107  Oal.  426. 

Bliss  v.  Sneath,  103  Cal.  43;  D.  8,  208,  273. 

Bliss  v.  Superior  Court,  62  Oal.  543;  injunc- 
tion, effect  of  appeal,  10  Utah,  243,  245. 

Bloom  v.  Hazzard,  104  Oal.  310;   D.  91,  96. 

Blood  v.  Light,  38  Cal.  649;  purchaser  at  ex- 
ecution, 5  Col.  App.  469;  ejectment,  out- 
standing title,  102  Oal.  681. 

BlosB  v.  Lewis,  109  Oal.  493;  D.  86,  87,  119; 
special  laws,  111  Cal.  370. 

Blum  v.  Robertson,  24  Cal.  127;  powers  of 
agent,  15  Mont.  535. 

Blum  v.  Sunol,  63  Cal.  341;  review  of  con- 
flicting evidence,  103  Cal.  679. 

Blum  V.  Weston,  102  Cal.  362;  D.  170,  171, 
172. 

Blumberg  v.  Birch,  99  Cal.  416;  personal  ac- 
tion on  mortgage  note,  102  Oal.  270,  271; 
quoted,  103  Oal.  644. 

Blythe,  Estate  of,  103  Oal.  350;  D.  204;  ad- 
ministration, counsel  fees,  108  Oal.  468. 

Blythe,  Estate  of,  108  Cal.  124;   D.  16. 

Blythe,  Estate  of,  110  OaL  226,  229;  D.  38; 
entry  of  judgment,  dismissal,  110  Cal. 
230. 

Blythe  v.  Ayres,  96  Cal.  532;  cited,  102  Oal. 
257,  262  et  seq.;  105  Oal.  357,  358;  110  Oal. 
233. 

Blythe  v.  Ayres,  102  Oal.  254;  D.  16,  37,  ?76; 
cited,  105  Oal.  357,  358;  108  Oal.  125;  110 
Cal.  233;  proceeding  to  determine  heirship, 
110  Cal  228 

Blythe  v.   Ayres,    110  Oal.  231:  D.  1h7. 

Blythe  v.  Robinson,  104  Cal.  239;  D.  72,  73, 
dl,  300. 

Board  of  Education  v.  Martin.  92  Cal.  209; 
adverse  possession  of  city  property,  101 
Oal.  394. 

Bode  V.  I.,ee.  102  Oal.  583;  D.  24,  25.  31,  35, 
190,  196,  450;  new  trial,  hearing,  105  Cal. 
86. 

Bogart  y.  Crosby,  80  Oal.  195;  vendee  and 
agent,  remedies,  107  Oal.  297. 

Boggs  V.  Fowler,  16  Cal.  559;  purchaser  at 
foreclosure,  rights  of.  111  C^l.  214. 

Boggs  v.  Lakeport  etc.  Assn.,  Ill  Cal.  354; 
D.  Ill,  189. 

Bohnert  v.  Bohnert,  91  Cal.  428;  divorce, 
counsel  fees,  109  Oal.  546. 

Boland,  Estate  of,  43  Cal.  640;  setting  apart 
homestead,  104  Cal.  360. 

Bolger  V.  Foss,  65  Cal.  250;  highway  by 
user,  108  Oal.  594;  dedication  of  public 
road,  quoted,  103  Cal.  230. 

Bollinger  v.  Manning,  79  Oal.  7;  presentment 
of  mortgage,  109  Cal.  67;  setting  aside 
homestead,  quoted,  102  Os^    342. 

Bolton  V.  Gilleran,  1ia>  Oal.  244;  D.  373,  403, 
419,  424;  ordering  street  improvement, 
106  Cal.  499,  500. 

Bonds  V.  Hickman,  29  Cal.  460;  record  on 
appeal,  attacking,  12  Wash.  633. 

Bonney  v.  Tilley,  109  Cal.  346;  D.  46,  116. 

Boob  v.  Hall,  105  Cal.  413;  D.  19. 

Boob  V.  Hall.  107  Cal.  160;   D.  17,  306,  307. 

Booth  V.  Chapman,  69  Cal.  149;  sale,  change 
of  possession,  distinguished,  20  Col.  80. 

Booth  V.  Haskins,  75  Oal.  271;  barred  debt, 
moral  obligation,  110  Cal.  113,  116. 

Booth  v.  Pendola,  88  Cal.  36;  contract  price 
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as  eyidence  of  value,  111  Oal.  296;  witnees, 
competency  of  after  death,  111  Cal.  207. 

Borel  V.  Rollins,  30  Oal.  406;  rattflcation  of 
agent's  acts,  101  Cal.  631. 

Borland  y.  Nevada  Bank,  99  OaL  89;  certifi- 
cate of  stock,  tlftle,  109  Cal.  632;  sale,  what 
Is  not,  quoted,  109  Cal.  240. 

Bornhelmer  v.  Baldwin,  38  Oal.  671;  bond 
on  appeal,  109  Oal.  113. 

Bornhelmer  v.  Baldwin,  42  Oal.  27;  appeal, 
time  to  take,  111  Oal.  2. 

Boston  y.  Haynee,  31  Cal.  107;  record,  com 
clusiveness  of,  110  Cal.  509;  12  Wash.  633. 

BoeweU  y.  Laird,  8  Cal.  469;  negligence,  102 
Oal.  249;  independent  contractors,  102  Cal. 
223. 

BoBworth  y.  Webster,  64  Oal  1;  assessment, 
name  of  owner,  101  Oal.  566.  \ 

Botto  y.  Vandament,  67  Cal.  332;  cited,  107 
OaL  608;  distinct  defenses,  evidence,  101 
Oal.  213. 

Bouche  y.  Louttit  101  Cal.  230;  D.  62,  220. 

Bourn  v.  Hart,  93  Oal.  32i;  state,  liabimy 
of,  104  Oal.  693;  109  Cal.  381;  gift  by 
8t«te.  t^  S.  Dak.  15. 

Bowen  v.  Auibrey,  22  Cal.  566;  statutory 
right,  waiver  of,  110  Oal.  309;  101  Cal.  641. 

Bowen  v.  Wendt,  103  Cal.  236;   D.  338,  339; 

Bowers  v.  Cherokee  Bob,  45  Cal.  495;  scramb* 
Ung  possession,  14  Mont.  373. 

Bowman  v.  Moore  87  Oal.  306;  change  of 
beneficiary.  101  Oal.  636. 

Bowman  v.  White,  110  Cal.  23;  D.  290. 

Boyce  v.  Oal.  Stage  Co.,  25  Oal.  460;  negli- 
gence of  carrier,  25  or.  a23;  misconduct  of 
jury,  105  Cal.  633,  635;  variance,  objection, 

.  3  S.  Dak.  419;  new  trial  for  excessive  dam- 
ages, 101  Oal.  121. 

Boyce  v.  Pisk.  110  Oal.  107;  D.  179,  202,  250, 
305,  317,  374. 

Boyd  y.  Blankman,  29  Cal.  19;  actions  for 
fraud,  110  Cal.  295,  296;  setting  aside 
fraudulent  deed,  limitations,  10  Wash.  106; 
probate  sale,  quoted,  108  Cal.  341  et  seq. 

Boyd  v.  Brinckin,  55  Cal.  427;  cited,  101 
Oal.  569. 

Boyd  y.  Burrell,  60  Oal.  280;  record,  conclu- 
siveness of,  110  Cal.  509;  12  Wash.  632. 

Boyer  v.  Superior  Court,  110  Cal.  401;  D.  20, 
433. 

Boyle  Ice  Machine  Co.  v.  Gould.  73  Oal.  153; 
purchaser  under  mortgagor.  10^  Cal.  427. 

Brackett  v.  Banegas,  99  Oal.  623;  amend- 
ment of  record.  111  Oal.  20. 

Bradford  v.  Wood  worth,  108  Cal.  684;  D.  8, 
38,  167,  195,  260. 

Bradley  v.  Anglo-American  Gas  Control  Co., 
102  Cal.  6  7;   D.  74. 

Brady  v.  Burke,  90  Cal.  1;  grantee  not  a 
party,  104  Cal.  158;  entry  of  Judgment, 
presumption  of.  4  N.  Dak.  130. 

Brady  v.  Dowden.  59  Cal.  51;  assessment, 
name  of  owner,  101  Oal.  566. 

Brady  v.  Page,  59  Cal.  52;  Judicial  notice, 
108  Cal.  158;  street  assessments.  107  Oal. 
658;  assessment,  name  of  owner,  101  Cal. 
566. 

Brady  v.  Times-Mirror  Co.,  106  Cal.  56;  D. 
IhS.  177.  4';ii.  407;  change  of  vonuo.  quotrd, 
107  Cal.  380. 

Brady  v.  Wllcoxson,  44  Cal.  239;  interest, 
right  to,  110  Cal.  317. 

Bragg  v.  Shain,  49  Oal.  131;  surety,  altera- 
tion of  contract,  110  Oal.  665. 


Brandenstein  v.  Hoke,  101  OaL  131;   D.  8S» 

88. 
Brandt  v.  Wheaton,  52  Cal.  430;    findings, 

necessity  of,  110  Oal,  446. 
Branger  v.  Ohevalier,  9  Cal.  172;    amend- 
ment of  order.  Ill  Oal.  20. 
Brannan   v.   Mesick,   10  OaL  95;    contract, 

parol  evidence  affecting,  25  Or.  536. 
Braverman  v.  Fresno  Oanal  and  Irrigation 

Oo.,  101  Oal.  644;    D.  25,  333,  334;   bill  of 

exceptions,  107  Oal.  676. 
Bray  v.  Redman,  6  Oal.  287;  Justice's  court, 

payment  of  fees,  102  Cal.  178,  181. 
Breckinridge  v.  Crocker,  68  Oal.  403;    new 

trial  for  Insufficient  evidence,  108  Oal.  680; 

104  Oal.  83;  verdict  against  evidence,  set- 
ting aside,  101  Oal.  414. 

Breckinridge  v.  Crocker,  78  Oal.  529;  con- 
tract must  be  certain,  101  Cal.  371. 

Breeze  v.  Brooks,  97  Cal.  72;  construction  of 
findings.  111  OaL  125;  110  Cal.  512;  pre- 
sumption in  favor  of.  111  Cal.  646. 

Bremner  v.  Leavitt,  109  Oal.  130;  D.  255,  357. 

Brehham  v.  Story,  39  Oal.  179;  title  of  heirs, 

105  Oal.  183. 

Brenot  v.  Brenot,  102  OaL  294;  D.  21,  286, 
287,  289,  334;  new  trial,  statement,  speci- 
fications, 103  Cal.  296. 

Brenot  v.  Robinson,  108  Oal.  143;  D.  385. 

Breuner  v.  Liverpool  etc.  Ins.  Co.,  51  Cal. 
101;  findings,  sufficiency  of,  106  Cal.  53a 

Brewster  v.  Hartley,  .^7  Oal.  15:  agreed 
statement,  110  Cal.  319. 

Brickell  v.  Batchelder,  62  Oal.  623;  mortgage, 
default  in  interest,  quoted,  101  Cal.  435. 

Brison  v.  Brison.  75  Oal.  525;  constructive 
trust,  110  Oal.  5;  11  Wash.  84;  confidential 
relations,  103  Oal.  100,  102;  quoted,  103 
Oal.  183. 

Brison  v.  Brison.  90  OaL  323;  cited,  4  N. 
Dak.  7;  102  Cal.  587;  insufficiency  of  find- 
ings, 108  Oal.  243;  108  Oal.  93;  new  trial, 
sufficiency  of  complaint,  102  Oal.  134;  re- 
view on  appeal,  106  OaL  237;  107  OaL  301; 
failure  to  find,  107  Oal.  302;  review  of 
undings,  106  Cal.  375. 

Briswalter  v.  Palomares,  66  Cal.  259;  open- 
ing case.  104  Cal.  428;  grantor's  statements 
not  admlssitvle,  102  Cal.  5. 

Brittan  v.  Oakland  Bank  of  Savings,  111  OaL 
689;   D.  360. 

Brock  V.  Bruce.  5  Cal.  279;  assignability  of 
mechanic's  lien,  104  Cal.  15. 

Broder  v.  Conklln,  98  Cal.  360;  Interlocutory 
Judgment,  103  Cal.  121,  123,  124;  findings, 
filing  of,  distinguished,  107  OaL  261; 
change  of  findings,  110  Oal.  187;  changing 
conclusions  of  law,  quoted,  110  Cal.  76. 

Broder  v.  Superior  Court,  103  Oal.  121;  D. 
257,  367. 

Brodrib  v.  Brodrib.  56  Oal.  563;  decrees  of 
distribution,  105  Cal.  445. 

Brodribb  v.  Tlbbets,  58  Cal.  6;  foreclosure 
for  interest,  1(H  Cal.  270,  271. 

Bronner  v.  Wetzlar,  55  OaL  419;  new  trial, 
discretion,  105  Cal.  179;  insufficient  evi- 
dence, lOi  Oal.  83;  effect  of,  distinguished, 
110  Cal.  672. 

Brook  V.  Horton.  68  Cal.  554;  streets,  dedi- 
cation of,  108  CaL  462;  vacation  of  high- 
way, 111  Cal.  5(>5. 

Brooks  V.  Douglass,  32  Cal.  208;  waiver  of 
demurrer,  10  Utah  183. 
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Brooks  v.  Hyde,  37  Oal.  366;   general  laws, 

15  Mont  39. 
Brooks  T.  Bice,  66  Oal.  428;  merger,  101  Oal. 

580. 
Brooks  V.  San  Francisco  and  North  Pacific 

Railway  Oo.,  110  -Cal.  173;  D.  16,  332,  335; 

roT^rsal,  effect  of,  110  Oal.  672. 
Brooks  Y.  San  Lnis  Obispo,  City  o<f,  109  Oal. 

50;   D.  427. 
Brotherton  v.  Hart,  11  Cal.  405;   judgments 

by  consent,  109  Oal.  395. 
Brown,  Matter  of,  32  Oal.  48;   commitment 

to  prison,  103  Oal.  414. 
Brown  r.  Ay  res,  33  Oal.  525;   execution  de- 
fendant, rights  of,  4  <S.  Dak.  418. 
Brown  v.  Board  of  Education  of  the  City  of 

Pomona,  103  Cal.  531;  D.  46,  108,  109,  325, 

899. 
Brown  v.  Campbell,  100  Oal.  635;  cited,  110 

Oal.  647;  review  of  evidence,  104  Oal.  505. 
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D.  20,  29;  dismissal  of  appeal,  110  Cal.  559. 

Central  L.  &  M.  Oo.  v.  Center,  107  Cal.  193; 
D.  19,  20,  299,  300. 

Cent.  Pac.  R.  R.  Co.  v.  Deetz,  109  Oal.  627; 
D.  465. 

Central  Pacific  R.  R.  Co.  v.  Placer  County, 
34  Cal.  352;  error  within  jurisdiction,  104 
Cal.  393,  395. 

Central  Pac.  R.  R.  Co.  v.  Placer  County,  48 
Cal.  365;  certiorari,  error  within  jurisdic- 
tion, quoted,  110  Cal.  64,  66. 

Central  Pacific  R.  R.  Co.  v.  Placer  Ooanty,  46 
Cal.  667;  error  within  jurisdiction,  104  Cal. 

Cerf  V.  Pfleging,  94  Cal.  131;  dedication,  107 
Cal.  171. 

Chabot  V.  Tucker,  39  Cal.  434;  insolvent, 
promise  by,  109  Cal.  218. 

Chaff e  V.  Browne,  109  Cal.  211;  D.  56,  232, 
234,  306,  313,  384,  413. 

Chafoln  v.  Rich,  77  CaJ.  476;  guaranty,  105 
Cal.  441. 

Chamberlain  v.  Bell,  7  Cal.  292;  construc- 
tive notice,  109  Cal.  189. 

Chamberlln  v.  Vance,  51  Cal.  75;  sufficiency 
of  complaint,  103  Cal.  445. 

Chambers  v.  Satterlee,  40  Cal.  497;  street  as- 
sessment, 110  Cal.  547. 

Chandler  v.  People's  Savings  Bank,  73  Cal. 
317;  finding  from  testimony  in  former 
trial,  101  Cal.  7. 
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Ohapell  v.  Schmidt,  104  Cal.  511;  D.  32,  43, 

448. 
OhapiD   T.   Bourne,  8  Cal.  294;   new  trial, 

terms,  110  Cal.  176. 
Chapln  V.  Broder,  16  Col.  403;  costs,  waiver 

of,  106  Cal.  287. 
Chapln  V.  Brown,  101  Cal.  500;  D.  350,  363. 
Chapman  v.  Bank  of  California,  88  Cal.  419; 

failure  to  file  transcript,  110  Cal.  589. 
Chapman  v.  Bank  ot  California,  97  Cal.  165; 

statute  of  limitations,  running  of,  101  Cal. 

677;  relief  in  equity,  laches,  110  Cal.  678. 
Chapman  v.  Hollister,  42  Cal.  462;  title  of 

heirs,  106  Cal.  183. 
Chapman  v.  Hugihes,  104  Cal.  302;  D.  360, 

351. 
Chapman  v.  Polack,  70  Cal.  487;  boundaries, 

107  Cal.  318. 
Chapman  y.  Quinn,  66  Cal.  266;  patentee  as 

trustee,  108  Gal.  63. 
Chapman  v.  State  of  California,  104  Cal.  600; 

D.  86,  257,  408,  409,  482,  483. 
Chaquette  v.  Ortet,  60  Cal.  694;  accounting. 

Jurisdiction  over,  109  Cal.  255;  presentment 

of  claim,  108  Cal.  12Z;  105  Oal.  313;  Judg- 
ment, elfect  against  sureties,  107  Cal.  213; 

decrees  of  distribution,  105  Cal.  445. 
Chamock  v.  Higuerra,  111  Cal.  473;  D.  480. 
Chester  v.  Bakersfleld  etc.  Assn.,  64  Cal.  42; 

bond  on  appeal,  quoted,  14  Mont.  354.  - 
Chevalier  v.  Commins,  106  Cal.  580;  D.  54,56; 

transfer  by  insolvent,  111  Cal.  438. 
Chever  v.  Ching  Hong  Poy,  82  Cal.  68;  pro- 
bate courts,  proceedings  in,  11  Utah,  361. 
Chew  Farng  v.  Keefer,  108  Cal.  46;  D.  193, 

194. 
Childers  v.  The  San  Jose  Mercury  Printing 

and  Publishing  Co.,  105  Cal.  284;  D.  276, 

277,  libel,  Uability  for,  111  CaL  615;  dam- 

ages,  107  Cal.  270. 
Childs  V.  Lanterman,  95  Cal.  369;  cited,  103 

Cal.  390. 
Ohilds  V.  Lanterman,  103  Cal.  387;  D.  286, 

287,  266. 
Ohinette  v.  Conklin.  105  Cal.  465;  D.  53,  55, 

367., 
Chipley  v.  Farris,  45  Cal.  527;  patent  for  tide 

lands,  103  Cal.  220. 
Chipman  v.  Hibberd,  47  Cal.  638;  dismissal 

for  want  of  prosecution,  102  Cal.  613. 
Chipman  v.  Morrill,  20  Cal.  130;  instrument 

in  writing,  what  is  not,  quoted,  111  Cal. 

340. 
Chisholm  v.  Keyfauver,  110  Cal.  102;  D.  406. 
Chittenden    v.  Pratt,  89    Cal.   178;    chattel 

mortgage,  form  of;  105  Cal.  470. 
Chope  V.  City  of  Eureka,  78  Cal.  588;  liajbility 

of  cities,  quoted,  3  N.  Dak.  488. 
Choynski  v.  Cohen,  39  Cal.  501;  default,  in- 
sufficient complaint,  10  Utah,  135. 
Chrlstensen,  Ex    parte,  85    Cal.  208;    ordi- 
nance, validity  of,  102  Cal.  493;  quoted,  105 

Cal.  565,  566;  amendment  of,  102  Cal.  490, 

493;  licenses,  validity,  106  Cal.  405. 
Christy  v.  Fisher,  58  Cal.  256;  purchase  at 

tax  sale,  104  Cal.  455. 
Chung  Key  v.  Davidson,  73  Cal.  522;  action 

on  contract,  26  Or.  189. 
Chung  Key  v.   Davidson.   102  Cal.  188;  D. 

46,  92,  93,  94,  350, 
Churchill  v.  Baumann,  95  Cal.  541;  consent 

to  proceedings,  104  Cal.  370. 
Churchill  v.  Baumann,  104  Cal.  369;  D.  39, 

267,  275,  481. 


City  of.    See  Particular  City. 

City  Carpet    Beating    etc.  Worits  v.  Jone«» 

102  Cal.  506;  D.  256,  388,  389;  contract,  val- 
idity of,  106  Cal.  336. 

City  Store  v.  Cofer,  111  Cal.  482;  D.  229. 

Clancy  v.  Plover,  107  Cal.  272;  D.  296.  299, 
300. 

Clanton  v.  Ruffner,  78  Oal.  268;  change  of 
venue,  discretion,  103  Cal.  380. 

Clark,  Estajte  of,  63  Cal.  365;  executor,  lia- 
bility of.  111  Cal.  445;  rate  of  interest,  14 
Mont.  186,  191. 

Clark,  Ex  parte,  87  Oal.  638;  adoption  of 
children,  6  Col.  App.  214;  validity  of,  102 
Cal.  77,  78;  strictness  of  proceedings,  10 
Wash.  542. 

Clarke,  Ex  parte,  108  Cal.  352;  D.  65,  401; 
privileges  of  witnesses,  J  04  Cal.  530. 

Clark,  Ex  parte,  110  Cal.  406;  D.  66,  89. 

Clark  V.  Baker,  14  Cal.  612;  after-acquired 
title,  108  Cal.  110. 

Clark  V.  Child,  66  Cal.  87;  execution  imports 
delivery,  101  Oal.  639. 

Clark  V.  Crane,  57  Cal.  629;  order  striking 
out  statement  is  appealable,  101  CaL  223. 

Clark  V.  Palmer,  00  Cal.  504;  summons,  form 
of,  104  Cal.  491,  492. 

Clark  V.  Sawyer,  48  Cal.  133;  outgoing  sher- 
iffs, 12  Wash.  216. 

Clark  V.  Svea  Fire  Ins.  Co.,  102  Oal.  252;  D. 
248. 

Clark  V.  Taylor,  91  Cal.  652;  counterclaim, 
distinguished,  110  Cal.  266. 

Clarke  v.  Huber,  25  Cal.  593;  cited,  102  CaL 
31. 

Clarke  v.  Mead,  102  Cal.  516;  D.  77,  429;  tax 
sale,  notice  to  redeem>  107  Cal.  516. 

Claudius  V.  Aguirre,  89  Cal.  501;  sale,  deliv- 
ery, 107  Oal.  149. 

Cleary  v.  Folger,  84  Cal.  316;  tender  of  deed^ 

103  Cal.  292;  recovery  l>ack  of  price,  5  S. 
Dak.  243. 

Clemens  v.  Luce,  101  Cal.  432;  D.  310.  313* 
314;  Judgment,  counsel  fees,  107  Cal.  162. 

Clink  V.  Thurston,  47  Cal.  27;  judgment  as 
evidence,  108  Cal.  147. 

Clisham,  Matter  of,  105  Cal.  674;  D.  279. 

Clos,  Estate  of,  110  Cal.  494;  D.  204. 

Close,  Matter  of,  106  Cal.  574;  D.  53,  54,  114. 

Clugston  V.  Garretson,  103  Cal.  441;  D.  406. 

Clunie  v.  Sac.  Lumiber  Co.,  67  Cal.  313;  ad- 
missions as  evidence,  3  S.  Dak.  643. 

Clute  V.  lioveland,  68  Cal.  254;  seats  in  stock 
and  exchange  board,  103  Cal.  70. 

Cobb,  Estate  of,  49  Cal.  500;  probate.  Inquiry 
on,  quoted,  104  Cal.  566. 

Coburn  v.  Brooks,  78  Cal.  443;  guaranty,  105 
Cal.  441;  demand  on  sureties,  16  Mont.  86. 

Coburn  v.  Goodall,  72  Cal.  498;  interest,  right 
to,  110  Cal.  317. 

Coburn  v.  Townsend,  103  Cal.  233;  D.  178, 
435. 

Cochran  v.  Collins,  29  Cal.  129;  assignability 
of  claim,  3  S.  Dak.  438. 

Cockrill  V.  Clyma,  98  Cal.  123;  amendment  <rf 
records,  104  Cal.  500. 

Cody  V.  Bean,  93  Cal.  579;  parties  in  fore- 
closure, 104  Cal.  102;  12  Wash.  139. 

Cody  V.  Murphy,  89  Cal.  522;  special  legis- 
lation, 104  Cal.  679;  111  Cal.  103;  general 
law,  quoted.  111  Cal.  569;  uniform  county 
government,  109  Cal.  334. 

Coffee  V.  Williams,  108  Cal.  550;  D.  2;  ac- 
count stated,  111  Cal.  334. 
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Ooffey  y.  Greenfield.  bH  Cal.  882;  right  of  in- 
tervention, 111  Cal.  393,  396. 

Ooffey  T.  Greenfield,  62  Cal.  602;  specifying 
particular  grounds,  4  N.  Dak.  402. 

CogWU  V.  Boring,  15  Cal.  213;  tender  of  deed, 
3  S   Dak  236. 

Coghill  V.  Marks,  29  Cal.  673;  right  oi  inter- 
vention. Ill  Cal.  393. 

Oohen,  Ex  parte,  5  Cal.  494;  violation  of  in- 
junction, contempt,  110  Cal.  66. 

Cohen.  Ex  parte,  104  Oal.  524;  D.  413,  491; 
privileged  communications,  111  Cal.  8. 

Cohen  v.  Knox,  90  Oal.  266;  fraudulent  con- 
veyances, 109  Cal.  671;  pleadings,  aider  of, 
no  Cal  172. 

Cohen  v.  ^arp,  44  Cal.  29;  oanceUatlon  of 
Instrument,  4  S.  Dak.  195. 

Cohen  v.  Wallace,  107  Gal.  133;  D.  21,  23. 

Oohn  V.  C.  P.  R.  R.  Co.,  71  Cal.  488;  resi- 
dence of  corporation,  102  Cal.  48;  106  Cal. 
58. 

Coker  v.  Superior  Court,  58  Cal,  177;  bond  on 
appeal,  4  S.  Dak.  531. 

Colbert  v.  Rankin,  72  Cal.  197;  contributory 
negligence,  104  Cal.  630. 

Cole  V.  Seagraves,  88  Cal.  103;  boundaries, 
location  of  land,  104  Cal.  291. 

Cole  V.  Wilcox, 99  Cal.  549;  new  trial,  discre- 
tion, quoted,  110  Cal.  178. 

Coleman  v.  Rankin,  37  Cal.  247;  motion  to 
vacate  Judgment,  4  S.  Dak.  123. 

Coleman  v.  Woodworth,  28  Cal.  567;  actions 
against  executors,  108  Cal.  483;  objection 
first  taken  on  appeal,  9  Wash.  .517. 

Coles  V.  Souteby,  21  Cal.  47;  recitals  in  In- 
strument, 109  Cal.  220. 

Oolgrove  v.  Smith,  102  Cal.  220;D.  236;  negli- 
gence of  contractor,  102  Cal.  250;  independ- 
ent  contractors.  103  Cal.  212. 

Collier  v.  Corbett,  15  Cal.  183;  exception, 
time  of  taking,  108  Cal.  141. 

Oolman  v.  Clements,  23  Cal.  245;  evidence  of 
mining  rules.  111  Cal.  576. 

Oolton  Land  etc.  Co.  v.  Schwartz,  99  Cal. 
278;  description,  108  Cal.  534;  objection  to 
evidence,  110  Cal.  520. 

Oomassi,  Estate  of,  107  Cal.  1;  D.  483,  484, 
485. 

Combination  Land  Co.  v.  Morgan,  95  Cal. 
548;  bona  fide  purchasers,  109  Cal.  189,  191. 

Comerford  v.  Dupuy,  17  Cal.  308;  tresiMiaelng 
animals,  104  Cal.  185. 

€k>mptoir  D'Escompte  v.  Dresbach,  78  Cal.  15; 
payment  by  note  or  check,  106  Cal.  530. 

Oomstock  Q.  M.  Co.  v.  Superior  Court,  57 
Cal.  625;  filing  of  findings,  12  Wash.  562. 

Conboy  v.  Dickinson,  92  Cal.  600;  lateral  sup- 
port, 105  Cal.  58. 

Condee  v.  Barton,  62  Cal.  1;  statute  of  limi- 
tations, 104  Cal.  553;  changing  conclusions 
of  law,  110  Col.  76. 

Oongrave  v.  S.  P.  R.  R.  Co.,  88  Cal.  360;  co- 
servants,  102  Cal.  1^2,  582;  103  Cal.  2G4. 

Oonlan  v.  Sullivan,  110  Cal.  624;  D.  3a6,  387. 

Oonlln  V.  Board  of  Supervisors  of  S.  F.,  99 
Oal.  17;  state,  liability  for  interest,  109  Cal. 
S81. 

Conneau  v.  Geis,  73  Cal.  176;  Jury  fees,  108 
Cal.  516. 

Connelly  v.  Peck,  6  Cal.  348;  notice  to  agent, 
102  Cal.  101. 

Conner  v.  Hutchinson,  17  Cal.  280;  bill  otf 
particulars,  110  Cal.  693. 

Conniff  V.  San  Francisco,  67  Cal.  45;  liability 


of  city,  109  Cal.  623;  surface  water,  108 
cal.  467. 

Connolly  v.  Ash  worth,  98  Cal.  205;  findings, 
filing  of,  distinguished,  107  Cal.  261. 

Connor  v.  Morris,  23  Cal.  447;  doubted,  6 
Col.  App.  70,  71. 

Connor  v.  Southern  California  Motor  Road 
Co.,  101  Cal.  429;  D.  22,  415;  settlement  of 
bill  of  exceptions,  quoted,  106  Cal.  147. 

Connors,  Estate  of,  110  Cal.  408;  D.  76,  201, 
210. 

Conrad  v.  Arrowhead  etc.  Hotel  Co.,  108  Cal. 
309;  D.  476,  477. 

Conroy  v.  Dunlap,  104  Cal.  133;  D.  55. 

Con.  Nat.  Bank  v.  P.  C.  S.  S.  Co.,  95  Cal.  1; 
opening  caae,  104  Cal.  428. 

Contra  Costa  etc.  Railroad  Oo.  v.  Moss,  23 
Cal.  823;  railroad,  condemning  land,  16 
Mont.  546;  det^mination  of  public  use,  101 
Cal.  --;  location  of  railroad,  111  Cal.  227. 

Cook,  Estate  of,  77  Cal.  220;  entry  of  Judg- 
ment, 107  Cal.  261;  102  Cal.  623;  change  of 
findings,  110  Cal.  76;  assets  cannot  be  col- 
lected on  distribution,  108  Cal.  122. 

Cook  V.  Fowler,  101  Cal.  89;  D.  351. 

Cook  V.  Pendergast,  61  Cal.  72;  place  of  trial, 
waiver  of,  111  Cal.  376. 

Cooke  V.  Spears,  2  Cal.  409;  pleading  statute 
of  limitations,  quoted,  3  S.  Dak.  576. 

Ooonradt  v.  Hill,  79  Cal.  587;  ditch  as  ease- 
ment, 110  Cal.  585. 

Cooper  V.  Monterey  County,  104  Cal.  437;  D. 
160,  224;  highway  by  user,  108  Cal.  596. 

Cooper  V.  Wilder,  111  Cal.  191;  D.  368. 

Copertinl  v.  Oppermann,76  Cal.  181;  case  In- 
volving title  to  realty,  101  Cal.  162;  Juris- 
diction of  superior  court,  103  Cal.  142;  good 
title,  quotea,  105  Cal.  184. 

Corbett  v.  Chambers,  109  Cal.  178;  D.  297. 

Corblt  V.  Kimball,  107  Cal.  665;  D.  232. 

Corcoran  v.  City  of  Benicia,  96  Cal.  1;  city, 
liability  of.  111  Cal.  205;  damages  for 
changing  grade,  103  Cal.  624;  surface  wa- 
ter, 103  Cal.  467,  468. 

Corcoran  v.  Desmond,  71  Cal.  100;  bond  on 
appeal,  107  Cal.  198;  109  Cal.  113. 

Cordier  v.  Schloss,  12  Cal.  143;  Judgment  by 
confession,  attacking,  10  Wash.  506. 

Cordier  v.  Schloss,  18  Cal.  576;  stare  decisis, 
10  Wash.  505. 

Cordor  v.  Morse,  57  Cal.  301;  new  trial  on 
condition,  104  Cal.  501;  110  Cal.  176. 

Cormerais  v.  Genella,  22  Cal.  116;  mortgage, 
power  of  sale,  right  of  foreclosure,  101  Cal. 
227. 

Corryell,  Matter  of,  22  Cal.  178;  discharge  on 
habeas  corpus,  103  Cal.  479. 

Cortez  V.  Superior  Court,  86  Cal.  274;  com- 
missioner as  a  party,  111  Cal.  362. 

Cosby  V.  Superior  Court,  110  Cal.  45;  D.  89, 
258    454. 

Cosgpove  V.  Pitman,  103  Cal.  268;  D.  205,  291; 
master  and  servant,  108  Cal.  134. 

Ooss  V.  McDonough,  111  Cal.  662;  D.  297, 
298. 

Cotter  V.  Lindgren,  106  Oal.  602;  D.  226,  290, 
417. 

Cottrell  V.  Cottrell,  83  Cal.  457;  transfer 
without  notice,  quoted.  104  Cal.  38. 

Coulter ville  and  Yosemite  Turnpike  Co.  v. 
State  of  California,  104  Cal.  321;  D.  409. 

Coulthurst  V.  Coulthurst,  58  Oal.  239;  dis- 
cussed, 9  Wash.  241. 

County  of.    See  Particular  County. 
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Cousins,  Estate  of,  111  CaJ.  441;  D.  221,  455. 

Oovell  V.  Washburn,  91  Cal.  560;  mechanics' 
lien,  107  Cal.  275. 

Cowan  V.  Griffith,  108  Cal.  224;  D.  296. 

Cowell  V.  (Stuart,  69  Cal.  525;  dismissal  for 
want  of  ppofiecutloin,  102  Cal.  614. 

Cowing  r.  Rogers,  34  Cal.  648;  form  of  judg- 
ment, 110  Cal.  116. 

Cox  V.  Clough,  70  Cal.  345;  adverse  user  for 
statutory  period,  104  Cal.  146. 

Oox  V.  Los  Angeles  Terminal  Ry.,  109  Cal. 
100;  D.  78,  79,  80. 

Cox  y.  Mcliaughlin,  63  Cal.  196;  variance, 
when  fatal,  104  Cal.  34. 

Cox  V.  Mcr^ughlin,  76  Cal.  60;  damages, 
measure  of,  106  Cal.  448;  interest,  recov- 
ery of,  quoted,  110  Cal.  317. 

Cox  V.  Western  Pacific  R.  R.,  44  Cal.  18; 
lien,  what  covers,  102  Cal.  140. 

Craddock  v.  O'Brien,  104  Cal.  217;  D.  49. 

Craig  V.  Hesperia  Land  and  Water  Co.,  107 
Cal.  675;  D.  24. 

Craig  V.  San  Bernardino  Investment  Co.,  101 
Cal.  122;  D.  165. 

Crall  V.  Poso  Irrigation  Dist.,  87  Cal.  140; 
irrigation  district,  confirmation  of  pro- 
ceedings, 103  Cal.  387. 

Crane  v.  Pacific  Bank,  106  Cal.  64;  D.  60. 

Cravens  v.  Dewey,  13  Cal.  40;  review  of  non- 
suit, 107  Cal.  675. 

Crawford  v.  Bark  Caroline  Reed,  42  Cal. 
269;  maritime  lien,  25  Or.  78. 

Crawford  v.  Dunbar,  52  Cal.  36;  elections, 
dl^ualification.  -j5  Cal.  6oi. 

Crawford  v.  Neal,  56  Cal.  321;  appointment 
of  guardian,  108  Cal.  223. 

Creighton  v.  Manson,  27  Cal.  613;  assess- 
ments, validity  of,  4  N.  Dak.  304. 

Crescent  City  Wharf  and  Lighter  Co.  v. 
iSimpson,  77  Cal.  286;  injunction,  where  in- 
jury irreparable,  101  Cal.  68. 

Crew  V.  DlUer,  86  Cal.  554;  bond  on  appeal, 

109  Cal.  113. 

Crim  V.  Keseing,  80  Cal.  478;  rendition  of 
judgment,  quoted,  110  Cal.  76;  ajnend- 
ment  of  records,  104  Cal.  500;  111  Cal.  19 
et  seq.;  statute  of  limitations,  quoted,  104 
Cal.  552. 

Crocker,  Estate  of,  105  Cal.  368;  D.  186. 

Crocker  v.  Carpenter,  98  Cal.  418;  unverified 
answers  in  another  action,  105  Cal.  129;  ob- 
jections to  evidence,  103  Cal.  623;  110  Cal. 
520. 

Crocker  v.  Benton,  93  Cal.  365;  ditoh  as  an 

appurtenance,  110  Cal.  585. 
Crooks  V.  Miller,  89  Cal.  35;  verdict  against 

evidence,  setting  aside,  101  Cal.  414. 
Crooks  V.  TuUy,  50  Cal.  254;  distinguisihed, 

111  Cal.  284. 
Crosett  V.  Whelan,  44    Cal.  200;    order    of 

proof,  103  Cal.  406. 
Cross  V.  California  Street  Cable  Ry.  Co.,  102 

Cal.  313;  D.  328,  379;   negligence,  nonsuit, 

110  Cal.  329,  330. 

Cross  V.  Eureka  Lake  etc.  Canal  Co.,  73  Cal. 

302;  title  in  pledge,  101  CaJ.  452. 
Cross  V.  Sacramento  Sav.  Bank,  66  Cal.  462; 

fraud,  assignment  of  action,  109  Cal.  666. 
Cross  V.  Zane,  47  Cal.  60?;  remedial  statute, 

construction  of,  10  Utah,  409. 
Crowe  V.  Dobbel,  105  Cal.  350;  D.  249. 
Crowell  V.  Sonoma  Co.,  25  Cal.  313;  liability 

of  supervisors,  109  Cal.  621,  624. 


Crowley  v.  City  R.  R.  Co.,  60  Oa.1.  628;  ob- 
jection taken  too  late.  111  CaL  397. 

Crowley  v.  Genesee  Min.  Co.,  55  Oal.  273; 
officers  of  corporation,  109  Cal.  162;  power 
of  president,  102  Cal.  546. 

Cucamonga  Fruit  and  Land  Co.  v.  Molr,  83 
Cal.  101;  curative  act,  public  land,  107  CaL 
547. 

CummingB  v.  Peters,  56  Cal.  593;  public  use, 

108  Cal.  386. 

Cunningham  v.  Ashley,  45  Cal.  485;  action 
by  administrator,  10  Wash.  600. 

Cunningham  v.  Kenney,  105  Cal.  118;  D.  92, 
96    470. 

Currier  v.  Howes,  103  Cal.  431;  D.  172,  418. 

Curtis,  Matter  of,  108  Cal.  661;  D.  341;  ap- 
'  pellate  jurisdiction,  110  Cal.  656;  accusa- 
tion against  officer  is  criminal  proceeding, 
111  Cal.  242. 

Curtis  V.  Sprague,  51  Cal.  239;  indorsement 
of  note,  effect  of,  108  Cal.  516;  101  CaL 
262. 

Curtis  V.  Sutter,  15  Cal.  259;  suit  to  quiet  ti- 
tle by  administrator,  10  Wash.  602. 

Curtis  V.  Underwood,  101  Cal.  661;  D.  89, 
486. 

Curtias  v.  Bachman,  84  Cal.  216;  cited,  110 
Cal.  436. 

Curtiss  V.  Bachman,  110  Cal.  433;  D.  238, 
435. 

Curtiss  V.  Starr,  85  Cal.  376;  new  trial,  in- 
sufficient evidence,  104  Oal.  84;  verdict 
against  evidence,  setting  aside,  101  OaL 
414. 

Cutting  Packing  Co.  v.  Packers'  Exchange, 
86  Cal.  574;  assignment  of  contract,  dis- 
tinguished, 105  Cal.  286. 

Daggett  V.  Gray,  110  Cal.  169;  D.  356,  359, 
450. 

Daggett  V.  Rankin,  31  Cal.  321;  ^ertorm- 
ance,  maxim  of  equity,  quoted,  102  CaL 
91;  form  of  instrument,  4  S.  Dak.  502. 

Dalton,  Ex  parte,  49  Cal.  463;  detention  of 
prisoner,  11  Utah,  119. 

Dalton  V.  Hamilton,  50  Cal.  422;  after-ac- 
quired title,  103  CaJ.  110. 

Damon  v.  Pardow,  34  Cal.  278;  surety,  lia- 
bility of,  108  Cal.  151. 

Damrell  v.  Meyer,  40  Cal.  166;  patentee  as 
trustee,  108  CaL  63. 

Damrell  v.  San  Joaquin  Co.,  40  Cal.  154;  lay- 
ing out  highway,  110  Cal.  98;  review  of 
acts  of  Bupervisorp,  101  Cal.  181 :  puiervipora 
exercise  judicial  functions,  when,  101  OaL 
181. 

Dana  v.  Stanfords,  10  CaL  269;  assignment 
for  creditors,  108  Oal.  87. 

Daniel  v.  Smith,  64  Cal.  346;  donatio  causa 
mortis,  quoted,  105  Cal.  147. 

Darcy  v.  Mayor  and  Common  Council  of 
San  Jose,  104  Cal.  642;  D.  86,  87,  322,  398; 
special  laws.  111  Cal.  104,  105,  370;  claasl- 
fication  of  counties,  quoted,  105  Cal.  585; 

109  Cal.  498,  409. 

Dashiell  V.  SJingerland,  60  Cal.  653;  juris- 
diction, ad  damnum  clause,  110  Cal.  40. 

Daugherty  v.  Daugherty,  104  Cal.  221;  D. 
215,  217. 

Daves  v.  Southern  Pac.  Co.,  98  Cal.  19;  co- 
servants,  102  Cal.  392,  582;  103  OaL  264; 
quoted,  102  Cal.  463,  465. 

Davidson  v.  Dallas,  15  Cal.  75;  law  of  the 
case,  108  Cal.  496;  3  S.  Dak.  178. 
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Davidson  v.  Ellmaker,  84  Cal.  21:  estoppel 

to  deny  title,  107  Cal.  114. 
Daviee  v.  Los  Angeles,  86  Cal.  37;  determin- 

-  ation  of  public  use,  conclusiveness,  101  Cal. 
21. 
Da  vies  v.  Oceanic  S.  S.  Co.,  89  Cal.  280;  neg- 
ligence, who  decides,  102  Cal.  149. 
Davis,  Estate  of,  106  Cal.  453;  D.  200. 

Davis  V.  Baugh,  59  Cal.  568;  wrong  conclu- 
sions of  law,  quoted,  107  Cal.  427. 

Davis  V.  Browning,  91  Cal.  603;  presentment 
of  claim,  103  Cal.  155. 

Oavis  V.  Button,  78  Cal.  247;  instructions, 
sufficiency  of,  102  Cal.  150. 

Davis  V.  Califorma  Street  Cable  R.  R.  Co., 
105  Cal.  131;  P.  329,  378;  contributory  neg- 
ligence, 107  Cal.  445. 

Davis  V.  Eppinger,  18  Cal.  378;  right  of  in- 
tervention, 111  Cal.  393. 

Davis  V.  Gale,  32  Cal.  26;  use  of  water,  108 
Cal.  80;  appropriation  of  water,  quoted; 
27  Or.  10;  prescriptive  title  to  water,  suffi- 
ciency of  findings,  101  Cal.  244. 

Davis  V.  Hart,  103  Cal.  530;  D.  29;  failure  to 
file  brief,  104  Cal.  237. 

Davis  V.  Macdonough,  109  Cal.  547;  D.  295; 
original  contractors,  111  Cal.  667;  notice  of 
lien,  110  Cal.  631;  improvements,  lien  up- 
on, 110  CaJ.  510. 

Davis  V.  McNear,  101  Cal.  606;  D.  242.  470, 
493. 

Davis  V.  Pacific  Power  Co.,  107  Oal.  563;  D. 
272,  273,  328,  330. 

Davis  V.  Phoenix  Ins.  Co.,  Ill  Cal.  409;  D. 
245. 

Davis  V.  Porter,  66  Cal.  658;  mandamus 
against  controller,  102  Cal.  293. 

Davis  V.  San  Lorenzo  Railroad  Co.,  47  CaL 
517;  eminent  domain,  taking  property,  4 
N.  Dak.  293. 

Davis  V.  Russell,  52  Cal.  611;  warehouse  re- 
ceipt, 110  Cal.  359. 

Davis  V.  Southern  Pac.  Oo.,  98  Cal.  13; 
new  trial  on  condition,  104  Oal.  501;  110 
Cal.  176;  modification  of  judgment.  111 
Cal.  405. 

Davis  v.  Ward,  109  Cal.  186;  D.  66,  306. 

Davis  V.  Yuba  Co.,  75  Cal.  452;  interest  on 
coupons,  106  Cal.  573;  mandamus  against 
auditor,  distinguished,  102  Cal.  293. 

Daw  V.  Niles,  104  Cal.  106;  D.  193;  oral 
agreement  as  to  taxes,  107  Cal.  628;  110 
Cal.  542. 

Daweon  v.  Schloss,  93  Cal.  194;  specification 
of  errors,  110  Cal.  214;  new  trial,  specifica- 
tions, 103  Oal.  296. 

Deacon  v.  Blodgett,  111  Cal.  416;  D.  83,  92. 

Dean  v.  Davis,  51  CaL  407;  organization  of 
corporations,  5  CoL  App.  387;  questioning 
formation,  101  Cal.  134;  validity  of  assess- 
ment, 103  Cal.  507;  school  district  taxes, 
108  Cal   284. 

Dean  v.  Parker,  88  Cal.  283;  estoppel,  107 
Cal.  378. 

Dean  v.  Ross,  105  Cal.  227;  D.  192,  243,  372, 
405. 

Deane  v.  Gray  Brothers  etc.  Co.,  109  CaL 
433;  D.  109. 

Dear  v.  Vamum,  80  Cal.  86;  assessment  of 
property,  105  Cal.  592. 

De  Arguello  v.  Greer,  26  Cal.  615;  descrip- 
tion, quantity  yields  to  boundary,  101  CaL 
402. 


De  Amaz  v.  Eseandon,  59  Cal.  489;  certifi- 
cate by  wife,  discussed,  101  Cal.  636,  537. 

De  Baker  v.  S.  C.  Ry.  Co.,  106  CaL  257;  D. 
242,  264,  281,  325,  327,  357,  474,  475;  liabil- 
ity of  city.  111  'Cal.  205. 

De  Castro  v.  Richardson,  25  Oal.  49;  amend- 
ment of  order.  Ill  Cal.  20.  22. 

Deck's  Estate  v.  Gherke,  6  Cal.  666;  powers 
of  probate  Judge,  15  Mont.  92. 

Dedez  v.  Save,  71  CaL  552;  instructions  are 
binding,  105  Oal.  518. 

Deerlng  v.  Richardson-Kimball  Co.,  109  Cal. 
73;  D.  15,  219.  26o,  261,  433. 

De  Godey  v.  Godey,  39  CaL  157;  dissolution 
of  injunction,  3  S.  Dak.  617. 

De  Guyer  v.  Banning,  91  Cal.  400;  patent  for 
tide  lands,  108  Oal.  220. 

Deldeshelmer  v.  Brown,  8  Oal.  339;  acquir- 
ing Jurisdiction,  3  N.  Dak«  553;  Jurisdic- 
tion, motion  to  dismiss,  4  S.  Dak.  392. 

Delaney,.  Estate  of,  49  Oal.  76;  accounting 
by  executors,  dietinguished,  15  Mont.  501. 

Delaney,  Estate  of,  110  Cal.  563;  D.  14,  15, 
28   204  205. 

De  Lany  V.  Knapp,  111  Oal.  165:  T).  200,  370. 

De  Levillain  v.  Evans,  39  Oal.  120;  accept- 
ance of  gift  quoted,  104  CaL  154. 

Demartin  v.  Demartin,  85  Cal.  'i5;  failure  to 
find,  effect  of,  110  CaL  413. 

Demartlni  v.  City  and  County  of  San  Fran- 
cisco, 107  CaL  402;  D.  160.  161,  418,  421. 

De  Necochea  v.  Curtis,  80  Cal.  397;  water 
on  public  land,  106  CaL  672;  water,  appro- 
priation of,  101  CaL  112;  diversion,  prior- 
ity, 103  Cal.  424. 

Denman  v.  Broderick,  111  Cal.  96;  D.  87, 
321,  397;  special  laws,  111  Cal.  370. 

Dennery,  Matter  of.  89  CaL  101;  petition  in 
insolvency,  106  Oal.  579. 

Dennery  v.  Superior  Court,  84  Cal.  7;  appeal, 
effect  of,  107  Cal.  539.  540. 

Denis  V.  Velati,  96  OaL  223;  delivery  of  deed, 
104  Cal.  281. 

Dennis  v.  Strassburger,  89  CaL  583;  recov- 
ery back  of  price,  5  S.  Dak.  244. 

Dennis  v.  Winter,  63  Cal.  16;  error  within 
Jurisdiction,  111  Cal.  77. 

Dennison  v.  Chapman.  102  Cal.  618;  D.  467. 

Dennison  v.  Chapman,  105  Cal.  447;  D.  32, 
96,  256,  359.  385;  error  in  appellant's  fa- 
vor, 110  CaL  462. 

Derby,  In  re,  104  Cal.  515;  D.  67.  68,  158, 
343,  414,  445. 

Derby  v.  Jackman,  89  CaL  1;  Judgment  on 
the  pleadings,  107  Cal.  53. 

Derby  v.  Modesto,  104  Cal.  515;  bonds,  va- 
lidity, quoted,  107  Cal.  476. 

Derby  v.  Stevens,  64  Cal.  287;  Jurisdiction, 
no  CaL  265. 

De  Silva  v.  Supreme  Council,  109  Cal.  373; 
D.  458. 

Desmond  v.  Dunn,  55  CaL  242;  cited.  111 
CaL  103,  105;  supervisors,  election  of,  110 
CaL  452. 

De  Ty>ro  V.  Robinson,  91  CaL  371;  Judgment 
on  pleadings,  motion  for,  102  Cal.  133. 

De  Uprey  v.  De  Uprey,  27  Cal.  329;  coten- 
ants,  action  by,  106  CaL  687;  partition, 
what  tried  in,  10  Wash.  640. 

DeviUe  v.  S.  P.  R.  R.  Co.,  50  CaL  383;  neg- 
ligence, who  to  decide,  107  Cal.  443. 

Devoe  v.  Devoe,  51  CaL  543;  findings,  sufil- 
ciency  of,  5  S.  DaJt.  231. 
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Dewey  v.  Bowman,  8  Gal.  145;  pledgee,  sale 
by  without  notice,  111  Cal.  188. 

Dewey  v.  Superior  Court,  81  Oal.  64;  effect 
of  appeal,  lil  Cal.  Ill;  101  Cal.  150. 

Dias  V.  Phillips,  50  Cal.  293;  distinguished, 
110  Cal.  201;  heir,  action  by,  110  Oal.  573. 

Dickenson  y.  Bolyer,  56  Cal.  285;  mechanic's 
lien,  claim  of,  quoted,  102  Oal.  141. 

Dickerson  v.  Dickerson,  108  Oal.  351;  D.  35, 
287. 

Dickey  v.  Davis,  30  Oal.  566;  new  trial,  dis- 
cretion, 105  Cal.  170;  verdict  against  evi- 
dence, setting  aside,  101  Olal.  414;  new 
trial,  insufficient  evidence,  104  Oal.  83. 

Dlefendorff  v.  Hopkins,  05  CaJ.  843;  findings 
when  unnecessary,  110  Cal.  221;  failure  tx> 
find»  103  Cal.  07;  sufficiency  of  findings, 
106  Cal.  153. 

Diggins  V.  Brown,  76  Cal.  318;  street  assess- 
ment,  103  Cal.  177,  178;  street  improrve- 
ments,  presumptions,  102  Cal.  650. 

Diggins  V.  Hartshome,  108  Cal.  154;  D.  37, 
265,  307,  420,  421,  424,  425,  426,  427,  428. 

Dillon  V.  Byrne,  5  Cal.  455;  mortgage  of 
homestead,  4  N.  Dak.  162;  mortgage,  re- 
lease and  renewal,  100  Cai.  160. 

Dillon  V.  Saloude,  68  Cal.  267;  amendment 
of  statute,  104  Cal.  260;  quoted,  102  Oal. 
410;  suitableness  for  cultivation.  111  Cal. 
300. 

Dimick  V.  Campbell,  31  Cal.  238;  presump- 
tion against  error,  15  Mont.  432. 

Dimond  v.  Sanderson,  103  CaJ.  07;  D.  232. 

Dixon  V.  Allen,  60  C«l.  527;  libel,  105  Cal. 
280. 

Dixon  V.  Cardozo,  106  Cal.  506;  D.  241,  350. 

Dixon  V.  Plans,  08  Cal.  384;  cited,  101  Cal. 
511;  chance  verdict,  setting  aside,  101  Cal. 
513;  negligence,  what  constitutes,  107  Cal. 
558. 

Dixon  V.  Pluns,  101  Cal.  511;  D.  468. 

Dixon  V.  Schermeier,  110  Cal.  582;  D.  170, 
172,  473. 

Dol>bol,  Estate  of,  104  Cal.  432;  D.  232,  240; 
insurance  policy,  105  Cal.  353. 

Dobl>ins  v.  Dollarhide,  15  CaI.  574:  justifi- 
cation of  sureties.  110  Cal.  404. 

Dobson.  Ex  parte,  31  Cal.  407;  commitment 
to  prison.  103  Cal.  414. 

Dodge  V.  Clark,  17  Cal.  586;  specific  per- 
formance, demand,  10  Utah,  427. 

Dodge  V.  Ridenour,  62  Cal.  263;  opening  de- 
fault, 108  Cal.  214. 

Doe  V.  Sanger,  83  Cal.  203;  boundaries,  17 
Mont.  120. 

Doe  V.  Tyler,  73  Oal.  21;  location  of  claim, 
10  Utah,  273. 

Dodan  V.  Scanlan,  57  Oal.  261;  commissions 
of  agent,  3  S.  Dak.  491.  _ 

Doll  V.  Meador,  16  Cal.  294);  patent,  collat- 
eral attack,  105  Cal.  243;  patentee  as  trus- 
tee. 108  Cal.  ihir  <«>. 

Domleo  v.  Casassa,  101  Cal.  411;  D.  36,  37. 
38,  157,  332;  new  trial,  verdict  against  evi- 
dence, 105  Cal.  411;  order  granting,  review 
of,  102  Gal.  3()0. 

Donahue.  Estate  of,  36  Cal.  329;  titie  of 
heirs,  105  Cal.  183. 

Donahue  v.  (Jallavan,  43  Cal.  573;  nonsuit, 
new  trial,  quoted,  103  C^l.  252. 

Donald  v.  Beals,  57  Cal.  399;  notice  to  agent, 
102  Cal.  101. 

Donnelly  v.  Howard,  60  Cal.  291;  street  as- 
sessment. 103  C-al.  176,  177    e^  seq. 


Donnelly  v.  Hufschmidt,  70  Cal.  74;  danger- 
ous premises,  107  Cal.  574. 

Donnelly  v.  btrueven,  tt3Cal.  182 ;  atLxhiuen'^ 
when  proper,  107  Cal.  486;  5  S.  Dak.  :«3 
discharge    of    attachment,    discussed,    11 
Utah,  428,  420;  specification  of  errors,  10 
Utah,  207. 

Donner  v.  Palmer,  51  Cal.  620;  law  of  the 
case,  3  S.  Dak.  178. 

Donovan,  Estate  of,  104  Oal.  623;  D.  169, 
201 

Donovan  v.  Oakland  and  Berkeley  Rapid 
Transit  Co.,  102  Cal.  245;  D.  378;  Uability 
of  master,  106  Cal.  607. 

Dorland,  Estate  of,  63  Cal.  281;  allowance 
to  attorney,  review  of,  110  Cal.  460. 

Dorland  v.  Bergson,  78  Cal.  637;  street  as- 
sessment, 103  Cal.  177. 

Dorland  v.  Cunningham,  66  Oal.  464;  new 
trial,  condition,  100  Cal.  150. 

Dorland  v.  McGlynn,  47  Oal.  47;  assessment, 
failure  to  appeal,  102  Oal.  651. 

Dorsey  v.  Barry,  24  Cal.  440;  appeal  from 
street  assessment,  104  Cal.  461. 

Dorsey  v.  Manlore,  14  OaL  558;  converBlon, 
damages,  103  Cal.  611;  damages,  evidence, 
quoted,  105  Cal.  605. 

Doty  V.  O'Neil,  05  Cal.  244;  Instructionis, 
sufficiency  of.    102  Cal.  150. 

Dougall  V.  Schulenberg,  101  Oal.  154;  D.  25. 
411. 

Dougherty  v.  Austin,  04  Cal.  601;  special 
laws,  104  Cal.  130;  special  laws,  quoted, 
104  Cal.  645  et  seq.;  11  Wash.  440,  441; 
classification  of  cities,  104  Cal.  648;  111 
Cal.  370;  general  law,  100  OaL  334,  497. 
498. 

Dougherty  v.  Cleary,  30  Cal.  200;  mining 
partnership,  17  Mont.  522,  523. 

Dougherty  v.  Dore,  63  Cal.  170;  11  Wash. 
105. 

Dougherty  v.  Hitchcock,  35  Cal.  512;  street 
improvement  contract,  103  Cal.  58;  108  OaL 
35;  street  assessment,  110  Cal.  547. 

Dow  V.  Gould  etc.  Min.  Co.,  31  Cal.  629; 
owner,  definition  of,  4  Col.  App.  82. 

Dowling  V.  Conniflf,  103  Cal.  75;  D.  426,  428; 
assessment,  appeal  from.  111  Cal.  350. 

Downing  v.  Graves,  55  Cal.  544;  findings  of 
fact,  105  Cal.  306. 

Doyle,  Estate  of,  73  Cal.  564;  review  on  ap- 
l)eal,  10(J  Cal.  237. 

Doyle  V.  Phoenix  I  us.  Co.,  44  Oal.  26i;  ac- 
tion on  Insurance  policy,  26  Or.  73. 

Drake  v.  Duvenick.  45  Cal.  455;  judgment, 
jurisdiction  of  person.  101  Cal.  603;  collat- 
eral attack  on  Judgment,  101  Cal.  670;  de- 
fault, entry  of,  quoted,  103  Cal.  522.  523. 

Drake  v.  Foster,  52  Cal.  225;  objection  tak- 
en too  late,  107  Csil.  53;  objection  first  tak- 
en on  appeal,  9  Wash.  617. 

Dresbaoh  v.  Minnis,  45  ia.\.  2:i3;  estoppel. 
107  Cal.  295. 

Drew  V.  Pedlar,  87  Cal.  443;  rescission  of 
contract,  103  Cal.  293;  recovery  back  of 
price.  5  S.  Dak.  243. 

Dreyfous  v.  Adams,  48  Cal.  131;  new  trial, 
terms,  110  Cal.  176. 

Dreyfus  v.  Badger,  108  Cal.  58;  D.  370,  371. 

Drisooll  V.  Market  St.  etc.  Ry.  Co..  97  Cal. 
5.*)3;  negligence,  what  is,  110  Cal.  486. 

Drum  V.  Whiting.  9  Cal.  422;  verification  of 
pleadings,  5  Col.  App.  23. 

Druke  v.  Ilelken,  61  Cal.  346;  delivery,  suf- 
ficiency, 17  Mont.  283. 
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Buff  V.  Duff,  71  Cal.  513;  cited,  101  Col.  83. 
Duff  V.  Duff,  87  Cal.  104;  101  Cal.  83    et 

Duff  V.  Duff,  101  CaJ.  1;  D.  210,  211,  335,  360, 
454;  cited,  101  Cal.  83;  new  trial  aa  to  part 
of  issues,  111  Cal.  38. 

Dufflcy  y.  Shields,  63  Cal.  332;  mortgsige, 
validity,  104  Cal.  426. 

Dufty  V.  Duffy,  IW  CaJ.  602;  D.  32,  117,  466. 

Duffy  V.  Greenebaum,  72  Gal.  157;  bond  on 
appeal,  109  Cal.  605. 

Duffy  ▼.  Hobson,  40  Cal.  244;  agent* s  author- 
ity, 103  Cal.  160. 

Dulin  V.  Pacific  Wood  and  Coal  Co.,  98  Oal. 
304;  appeal,  effect  of,  101  Cal.  150,  304. 

Didin  V.  Pacific  Wood  and  Coal  Co.,  108  Oal. 
357;  D.  110,  408. 

Dumphy  v.  Guindon,  13  Cal.  28;  jurisdic- 
tion, amount  in  interest,  110  Cal.  40. 

Duncan  y.  Grady,  99  Cal.  552;  appeal,  dam- 
SLges  for  delay,  108  Cal.  665. 

Duncan  y.  Hawn,  104  Cal.  10;  D.  280;  as- 
signability of  mechanic's  lien,  104  Cal. 
225. 

Duncan  y.  Times-Mirror  Co.,  10©  Cal.  602; 
D.  20. 

Duncanaon  y.  Walton,  111  Cal.  516;  D.  464. 

Dunlap  y.  Kennedy,  102  Cal.  443;  D.  295. 

Dunlap  y.  New  Zealand  Fire  etc.  Ins.  Co., 
101^  Cal.  365;  D.  282,  283,  284. 

Dunlap  y.  Steere,  92  Cal.  344;  judgment, 
setting  aside,  104  Cal.  362. 

Dunn  y.  Mackey,  80  Oal.  104:  attachment, 
when  proper,  107  Cal.  486;  5  S.  Dak.  282. 

Dunn  y.  Tozer,  10  Cal.  167;  defect  of  par- 
ties, pleading,  110  Cal.  461. 

Du  Pratt  y.  Lick,  38  Cal.  691;  negligence, 
102  Cal.  249. 

Durfee  y.  Garyey,  78  CaJ.  546;  repair  of  ease- 
ment, 104  Cal.  56. 

Durkin  v.  Burr,  60  Cal.  360;  deeds  of  trust, 
106  Cal.  528. 

Duryea  y.  Burt,  28  Cal.  569;  mining  partner- 
ship, 17  Mont.  523. 

Dusy  V.  Prudom,  05  C^l.  646;  notice  of  as- 
signment of  case,  104  Cal.  38. 

Dutil  y.  Pacheco,  21  Cal.  438;  indemnity,  lia- 
bility of  sureties,  15  Mont.  224. 

Dyer  y.  Brogan,  57  Cal.  234 ;  demand  of  pay- 
ment of  assessment.  111  Cal.  349. 

Dyer  y.  Brogan,  70  Cal.  136;  resolution  for 
street  work,  106  Cal.  371;  findings,  when 
unnecessary,  102  Cal.  52;  sufficiency  of 
findings,  106  Cal.  153. 

I5yer  y.  Chase,  52  Cal.  440;  street  assess- 
ment, 103  Cal.  176. 

Dyer  y.  Harrison,  63  Cal.  447;  street  assess- 
ment, 103  Cal.  177. 

Dyer  v.  Placer  County,  90  Cal.  276;  fees  of 
constable,  109  Cal.  491. 

Dyeryille  Manufacturing  Co.  y.  Heller,  102 
Cal.  615;  u,  258. 

Bachus  y.  Ix)8  Angeles  Consolidated  Electric 

By.  Co.,  103  Cal.  614;  D.  178,  196,  378,  379; 

adjoining  owner,  easement  of,  quoted.  111 

Cal.  563. 
Eames  y.  Crozier,  101  Cal.  200;  D.  62.  64,  65. 
liiames  y.  Hayer,  111  Cal.  401;  D.  198,  199. 
Earle  y.  Board  o.  Education,  55  Cal.  489; 

special  legislation.   111   Cal.  103;    special 

laws,  quoted,  j.04  Cal.  351. 
Easterbrook  y.  Farquharson,  110  Cal.  311; 

D.  250,  251. 


Eastin  y.  isank  of  'Stockton,  66  Cal.  123; 

probable  cause,  107  Cal.  394. 
Easton  y.  Montgomery,  90  Cal.  307;   recor- 

ery  back  of  price,  5  S.  Dak,  244. 
Easton,  Eldridge  &  Co.  y.  Millington,  105 

Cal.  49;   D.  11,  40 «. 
Baton  y.' Jones,  107  Cal.  487;  D.  874. 
Eaton  y.  Malatesta,  92  Cal.  75;  claim  of  lien, 

103  Cal.  107. 

Bby  y.  Foster,  61  Oal.  282;  lien  of  judgment, 
111  Cal.  486. 

Eddelbuttel  y.  Durrell,  55  Cal.  277;  specifi- 
cation of  errors.- 110  Cal.  214;  103  Cal.  505. 

Ede  y.  Knight,  93  Cal.  159;  street  assess- 
ments, 107  Cal.  495;  extension  of  time.  111 
Cal.  350. 

Edgar  y.  Steyenson,  70  Cal.  286;  diyerslon  of 
water,  102  Cal.  157;  request  for  findings, 
110  Cal.  447. 

Edwards  y.Hellings,  108  Oal.  204;  D.  164, 165, 
199,  257,  410. 

Edwards  y.  San  Jose  etc.  Publishing  Society, 
99  Cai.  431;  complaint  in  libel,  102  Cal. 
347;    105  Cal.  257. 

Edwards  y.  Sonoma  Yailey  Bank,  59  Oal. 
148;  sale,  deliyery,  107  Cal.  149. 

Egan  y.  Egan,  90  Cal.  i5;  judgment  in  excess 
of    stipulation,    102    Cal.    617;     alimony. 

104  Cal.  48;  amendment  of  record.  111  Cal. 
20,  23;  change  of  findings,  110  Cal.  187; 
quoted,  110  Cal.  76. 

Egener  y.  Juch.  101  Cal.  105;  D.  47. 

Ehrlich  y.  Ewald,  66  OaL  97;  law  of  the  case, 
103  Cal.  496. 

Elchhofl!.  Estate  of,  101  Cal.  600;  D.  260,  261, 
265,  286;  yalidity  of  judgment,  quoted,  107 
Cal.  46. 

Bichhoflf  V.  Eichhoflr,  107  Cal.  42;  D.  260,  263. 

Eisenhuth  y.  Ackerson,  105  Cal.  87;   D.  377. 

El  Dorado  Co.  y.  Blstner,  18  Cal.  144;  treas- 
urer, powers  of,  6  Col.  App.  70. 

El  Dorado  Co.  y.  Meiss,  100  Cal.  268;  powers 
of  superyisors,  104  Cal.  79;  license  collec- 
tor, 104  Cal.  258. 

Eldred  y.  White,  102  Cal.  600;  D.  262,  263. 

Eldridge  y.  See  Yup  Co.,  17  Cal.  44;  deeds, 
limitations  in,  103  Cal.  518. 

Eldridge  v.  Wright,  55  Cal.  531;  redemption, 

105  Cal.  101. 

Elias  y.  Verdugo,  27  Cal.  418;  homestead, 
conyeyance  of,  110  Cal.  202. 

Elledge  y.  National  and  O.  Ky.  Co.,  100  Cal. 
282;  coservants,  102  Cal.  465,  582;  contrib- 
utory negligence,  105  Cal.  83. 

Ellig  V.  Naglee,  9  Cal.  683;  trustees,  liability 
of,  quoted.  111  Cal.  449. 

Ellis  V.  Jwins,  26  Cal.  272;  joint  judgments, 
20  Col.  372. 

Ellis,  y.  Polhemus,  27  Cal.  350;  presentment 
of  claim,  20  Col.  501. 

Ellis  V.  Woodburn,  89  Cal.  129;  eyidence  as 
contingent  fee,  104  Cal.  183. 

Ellissen  y.  Halleck.  6  Cal.  386;  presentment 
of  claims,  20  Col.  501. 

Bltzroth  y.  Ryan,  91  Cal.  584;  notice  of  as- 
signment of  case,  140  Cal.  38. 

Emeric  y.  Alvarado,  64  Cal.  529;  new  par- 
ties, 27  Or.  293;  guardian  as  party,  quoted. 

102  Cal.  598;    insane  persons,  actions  by, 

106  Cal.  507;    judgment  against  Infants, 

103  Cal.  390;  findings,  statement  of,  106 
Cal.  539. 

Bmeric  y.  Alyarado,  90  Cal.  444;  mortgage 
distinguished,  109  Cal.  218. 
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Bmerlc  v.  Alvarado,  106  Cal.  646;  D.  28. 

Emerson  v.  Sansome,  41  Gal.  552;  sherilTB 
deed,  estoppel  from,  102  Cal.  682. 

Emerson  v.  Seinta  Clara  Co.,  40  Cal.  543;  in- 
structions are  binding,  105  Cal.  517;  ver- 
dict against  erroneous  instructions,  quot- 
ed, 17  Mont.  364. 

Emerson  v.  Whltaker,  83  Cal.  147;  vendor 
and  vendee,  105  OaL  422. 

Emery  v.  Bradford,  29  Cal.  75;  street  assess- 
ment, action  on,  104  Cal.  288;  license  tax, 
17  Mont.  59;  appeal  from  street  assess- 
ment, 104  Cal.  460;  acceptance  of  street 
v^rorlt,  26  Or.  293. 

Emery  v.  San  Francisco  Gas  Co.,  28  Cal.  345; 
tax  and  assessment,  quoted,  108  Cal.  193; 
license  tax,  17  Mont.  59. 

Emigrant  Ditch  Co.  v.  Webber,  108  Cal.  88, 
91*  D.  4    115. 

Emmons  v.  Barton,  109  Oal.  62;  D.  183,  215, 
216,  218,  365. 

Englund  v.  Lewis,  25  Cal.  337;  undertaking, 
105  Cal.  416,  418  et  seq. 

Enkle  v.  Edgar,  63  Cal.  188;  claims  against 
city  or  county,  104  Cal.  315. 

Erenberg  v.  Peters,  66  Cal.  114;  interest, 
provision  as  to,  104  Cal.  170. 

Erlanger  v.  Southern  Pacific  R.  R.  Co.,  109 
Cal.  395;   D.  15. 

Eechrich,  In  re,  85  Cal.  98;  rate  of  interest, 
14  Mont.  188,  191. 

Eshleman  v.  Henrietta  Vineyard  Co.,  102  GaJ. 
199;   D.  162,  463. 

Etehleman  v.  Malter,  101  Cal.  233;  D.  163, 
373. 

Espinosa  v.  Gregory,  40  Cal.  58;  right  of 
redemption,  106  Cal.  138. 

E«rey  v.  S.  Pac.  Co.,  103  Cal.  541;  D.  275, 
326,  327,  329;  negligence,  nonsuit,  110  Cal. 
329,  330. 

Estate  of.    See  Name  of  Party. 

Estep  V.  Armstrong,  91  Oal.  659;  construc- 

•  tlon  of  wills.  111  Cal.  638. 

Esterbrook  v.  O'Brien,  98  Oal.  671;  duty  to 
do  equity,  103  Cal.  508. 

Etchebome  v.  Auzeniis.  45  Cal.  121;  wid- 
ow's election,  108  Cal.  120. 

Btchepare  v.  Aguirre,  91  Cal.  288;  change  of 
possession,  102  Cal.  551;   107  Cal.  76. 

Eureka,  City  of,  v.  Fay,  107  Cal.  166;  D. 
160,  161. 

Eureka  etc.  R.  R.  Co.  v.  McGrath,  74  Gal.  49; 
appealable  order,  109  Cal.  79. 

Evans,  Estate  of,  106  Cal.  562;   D.  347. 

Evans  v.  Bailey,  66  Cal.  112;  contracts  of 
corporations  validity,  103  Oal.  534;  corpora- 
tion holding  stock,  101  Cal.  497;  books  of 
corporation,  107  Cal.  636. 

Evans  v.  Gerken,  105  Cal.  311;  D.  186,  201, 
359. 

Evans  v.  Paige,  102  Cal.  132;  D.  24,  31; 
what  considered  on  appeal,  102  Cal.  587. 

Bversdon  v.  May  hew,  65  Cal.  167;  bona  fide 
purchasers,  109  Cal.  189,  190,  200. 

Ex  rel.    See  Name  of  Party. 

Ex-Mission  Land  and  Water  Co.  v.  Flash, 
97  Cal.  610;  compelling  accounting,  101 
Cal.  102;  promoter,  definition  of,  101  Cal. 
97;  fraud,  remedy,  distinguished,  107  Cal. 
254. 

Eyre  v.  Harmon,  92  Cal.  580;  publication  of 
statements  by  directors.  111  Cal.  92. 


F.  A.  Hihn  Go.  v.  Fleckner,  106  Gal.  95;  D. 
173,  210,  363. 

Faekler  v.  Wright,  86  OaL  210;  boundaries, 
location  of  land,  104  GaJ.  291. 

Fair,  Estate  of,  103  Gal.  342;  D.  490. 

Fairbanks  v.  Lampkln,  101  Gal.  520;  D.  369. 

Faipchild  v.  Board  of  Bducaition,  107  GaL  92; 
D.  397. 

Fairchild  v.  King,  102  Cal.  320;  D.  8,  150, 
836. 

Fagundee  v.  C.  P.  R.  R.  Co.,  79  Cal.  97;  neg- 
ligence of  coeervant,  103  Cal.  264. 

Fairbanks  v.  Lampkln,  99  Gal.  429;  Jurisdic- 
tion on  appeal,  105  Gal.  310. 

Faivre  v.  Daley,  93  Cal.  664;  habendum 
clause,  104  Gal.  300. 

Falk  V.  Strother,  84  Cal.  544;  ministerial  act, 
106  Oal.  481;  claim  against  city,  distin- 
guished, 104  Cal.  317. 

Falkner  v.  Hendy,  80  Cal.  636;  cited,  107 
Cal.  50. 

Falkner  v.  Hendy,  107  Gal.  49;  D.  17,  41, 181, 
182. 

Fall  V.  Paine,  23  Gal.  302;  review  on  cer- 
tiorari, 101  Gal.  181;  certiorari,  review  of, 
11  Utah,  393. 

Fallbrook  Irrigation  District,  Directors  of,  v. 
Abila,  106  Cal.  355;  D.  166,  233,  253,  254, 
369,  414,  416. 

Fallbrook  Irrigation  District  v.  Abila,  106 
Cal.  365;  D.  254,  255;  new  trial  as  to  part 
of  Issues,  111  Gal.  38. 

Fallon  V.  Butler,  21  Gal.  24;  claim  against 
estate,  quoted,  4  S.  Dak.  57. 

Fanning  v.  Leviston,  93  Gal.  186;  costs,  per- 
centage, 105  Gal.  118;  street  assessment, 
106  Cal.  354. 

Farley  v.  Spring  Valley  etc.  Co.,  58  Gal.  142; 
water  rights,  106  Gal.  667,  671. 

Farmer  v.  Ukiah  Water  Co.,  56  Cal.  11; 
ditch  as  an  appurtenance,  110  Oal.  585. 

Famum  v.  Warner,  104  Gal.  677;  D.  52,  87. 

Farmers'  etc.  Bank  v.  Board  of  Equalization 
of  Los  Angeles,  97  Gal.  327;  error  within 
jurisdiction,  104  Gal.  394;  110  GaL  65. 

Farmers  and  Mechanics'  Bank  v.  Golby,  64 
Cal.  352;  parol  evidence,  admissibility  of, 
5  S.  Dak.  474. 

Farmers'  National  Bank  v.  Stover,  60  Cal. 
387;  interest  rate  of,  108  Cal.  151,  152; 
4  Col.  App.  560. 

Farnum  v.  Hefner,  79  Oal.  575;  execution 
purchaser,  rights  of,  27  Or.  512. 

Farnum  v.  Phoenix  Ins.  Co.,  83  Gal.  246;  In- 
surance, forfeiture  of  policy,  101  GaL  6401; 
waiver  of  condition,  101  Oal.  636. 

Farwell  v.  Murray,  104  Cal.  464;  D.  46,  267. 

Fat  Jo  V.  Swasey,  111  Cal.  628;  D.  17,  31, 
452,  455,  456. 

Faulkner  v.  Hendy,  j.03  Gal.  15;  D.  24.  25, 
454,  455. 

Faulkner  v.  Rondoni,  104  Gal.  140;  D.  209, 
478,  479,  480,  492. 

Faut  V.  Mason.  47  Cal.  7;  review,  remedy  by 
appeal,  109  Gal.  527. 

Fay  V.  Cobb,  51  Cal.  313;  striking  out  plead- 
ings, 5  S.  Dak.  456. 

Fealey  v.  Fealey,  104  Gal.  354;  D.  230,  231, 
263;  Judgments,  relief  against,  109  Gal.  26. 

Feeney  v.  Howard,  79  Gal.  625;  absolute  con- 
veyance, o»^  declarations,  109  Cal.  124; 
enforcement  of  trust,  pleading,  111  GaL 
353;  recitals  in  instruments,  100  Gal.  220. 
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Feliz  V.  City  of  Los  Angeles,  58  Cal.  73;  ad- 
verse possession  of  water,  27  Or.  19;  right 
of  city  to  water,  106  Cal.  260.  • 

Feliz  y.  Feliz,  105  OaL  1;  D.  5,  6,  190,  242, 
468. 

Felton  V.  Millard,  81  Cal.  540;  unlawful  de- 
tainer, evidence  of  title,  107  Cal.  114;  non- 
suit, when  should  'be  denied,  111  Oal.  77. 

Felton  V.  West,  102  Cal.  266;  D.  312,  413. 

Fernandez  v.  Burleson,  110  Cal.  164;  D.  296. 

Femandes  v.  Sacramento  City  Ry.  Co.,  52 
Cal.  45;  negligence,  who  decides,  102  Cal. 
149;  107  Cal.  442,  444,  575. 

Field  V.  Andrada,  106  Oal.  107;  D.  202,  217, 
359. 

Field  V.  Shorb,  99  Cal.  661;  payment  by  note 
or  check,  106  Cal.  532;  review  of  finding, 
quoted,  102  Oal.  261. 

Fife,  In  re.  110  Cal.  8:  D.  127.  154,  267. 

Fifteenth  Ave.  Extension,  In  re,  54  Cal.  170; 
appeal,  impeaching  record  on,  12  Waah. 
632. 

FIgg  V.  Hensley,  52  Cal.  299;  public  land,  can- 
cellation of  entry,  4  N.  Dais.  457,  470. 

Finch  V.  Riverside  etc.  Ry.  Co.,  87  Cal.  597; 
officers  of  corx>orations,  109  Cal.  143;  com- 
pensation for  use  of  street,  104  Oal.  189, 
196,  et  seq. 

First  National  Bank  v.  Babcock,  94  Cal.  96; 
guarantor  oq  note,  111  Cal.  284. 

First  National  Bank  v.  De  la  Guerra,  61  Cal. 
109;  homestead,  creation,  110  Cal.  202;  va- 
lidity of,  107  Oal.  620. 

First  National  Bank  v.  Falkenhan,  94  Cal. 
141;  indorsee  of  note,  liability  of,  103  Oal. 
324;  indorsement  of  non-negotiable  noite, 
101  Cal.  449. 

First  National  Bank  v.  Henderson,  101  Cal. 
307;  cited,  108  Cal.  126;  banking  state- 
ment, act  requiring,  104  Cal.  479;  publish- 
ing statement.  111  Cal.  137. 

First  National  Bank  v.  Wolff,  79  Cal.  73; 
reopening  case,  5  S.  Dak.  306. 

First  National  Bank  of  Brlde:eport,  Ohio, 
V.  Perrls  Irrigation  Dist.,  107  CaL  55;  D. 
40,  45,  73,  118,  295,  296,  338,  395. 

First  National  Bank  of  Fresno  v.  Dusy,  110 
Oal.  69;  D.  258,  319. 

First  National  Bank  of  San  Luis  Obispo  v. 
Henderson,  101  Cal.  307;  D.  30,  58,  416. 

Fischer,  Matter  of,  94  Cal.  523;  mort;gage, 
validity,  104  Oal.  426. 

Fischer  v.  Superior  Court,  98  Cel.  67;  ap- 
pointment of  receiver,  prohibition,  quoted, 
110  Oal.  143,  144. 

Fischer  v.  Superior  Court,  110  Cal.  129;  D. 
115,  381. 

Fisher  v.  Police  Court,  86  Cal.  158;  San  Di- 
ego, limits  of,  108  Cal.  277. 

Flske,  Ex  parte,  72  CaJ.  125;  ordinance,  va- 
lidity, 105  Oal.  564. 

Fltzell  V.  Leaky,  72  Cal.  477;  ditch  as  an 
appurtenance,  110  Cal.  585;  homestead,  ex- 
emption of.   111  Cal.  487. 

Fitzgerald  v.  Fernandez,  71  Cal.  504;  home- 
stead, creation  of,  110  Cal.  202. 

Flagg  V.  Dare,  107  Cal.  482;  D.  47;  affidavit 
for  attachment,  108  CaL  177. 

Flagg  V.  Puterbaugh,  101  Cal.  583;  D.  16, 
22. 

Flagg  V.  Puterbaugh,  98  Cal.  136;  rules  of 
procedure,  quoted,  106  Cnl.  169. 

Flaherty,  Matter  of,  105  Cal.  558;  D.  344. 


Flashner  v.  Waldron,  86  Cal.  211;  review  of 

nonfiuift,  107  Cal.  675. 
Flege  V.  Garvey,  47  Cal.  371;    homestead, 

conveyance  of,  102  Cal.  207. 
Fleming  v.  Albeck,  67  Cal.  226;   sufficiency 

of  complaint,  103  Cal.  445. 
Fleming  v.  Wells,  65  Cal.  336;  Judgment  on 

pleadings,  107  Cal.  185. 
Flemming  v.  Western  Pac.  R.  R.  Co.,  49  CaL 

253;    negligence,   who  to  decide,   quoted, 

107  CaL  443;  nonsuit,  when  proper,  101  Cal. 

31;  contributory  negligence,  105  Cal.  400. 
Fletcher  v.  Dennison,  101  Cal.  292;    D.  64, 

174. 
Fletcher  v.  Prather,  102  Cal.  413;    D.  403, 

415;    street   improvements,   107   CaL  236; 

107  Cal.  496;  108  CaL  35.  36. 

Flint,  In  re,  100  Cal.  391;  privileged  com- 
munications, 109  CaL  670:  110  Cal.  255. 

Flint  V.  Cadenasso,  64  CaL  83;  cited,  106  Oal. 
553. 

Flood,  Ex  parte,  64  Cal.  251;  place  of  im- 
prisonment, 109  Cal.  267. 

Flournoy  v.  Flournoy,  86  Cal.  286;  separate 
property,  109  Cal.  61,  62. 

Flynn  v.  Hlte,  107  Oal.  455;  D.  272. 

Fogarty  v.  Finlay,  10  CaL  239;  acknowledg- 
ment of  deed,  108  Cal.  267. 

Foley  V.  Bullard,  99  CaL  516;  cited,  108  CaL 
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damages,  105  Cal.  690. 

Granger  y.  Original  Empire  etc.  Co.,  50  Cal. 
678;  notice  of  meeting,  quoted,  109  Cal.  9. 

Grangers'  Bank  y.  Superior  Court,  101  Cal. 
198;  D.  41,  367;  new  trial  in  supreme  court, 
108  Cal.  15,  16. 

Grannis  y.  Lorden,  103  Cal.  472;  D.  33. 

Grant  y.  Burr,  54  Cal.  298;  adyerse  posses- 
sion, title  by,  109  Cal.  18;  barred  debt.  Mo- 
ral obligation,  110  Cal.  113;  dieeds  of  trust, 

106  Cal.  528. 

Grant  v.  Ede,  85  Cal.  418;  authorisMition.  spe- 
cific performance,  1U3  Cal.  159,  et  seq. 

Grant  y.  McPherson,  104  Cal.  165;  D.  36,  37. 

Grant  y.  Moore,  29  Cal.  644;  malicious  prose- 
cution, 103  Cal.  605;  probable  cause,  104 
Cal.  91;  107  Cal.  394,  436. 

Grant  y.  Oliyer,  91  Cal.  158;  homestead  right, 
assignability  of,  10  Utah,  25. 

Grant  y.  Scheerin.  84  Cal.  197;  walyer  of  ob- 
jection to  pleading,  103  Cal.  44. 


Grant  y.  Superior  Couirt,  106  Oal.  324;  D.  381; 
prohibition,  right  of  appeal,  quoted,  110 
Oal.  58. 

Grattan  y.  Wiggins,  23  Cal.  16;  heir,  action 
by,  110  Cal.  576. 

Gray  y.  Dougherty,  25  Cal.  266;  Judgment, 
conclusiyeness  of,  107  Cal.  460;  Judgment, 
effect  0(f,  109  Cal.  206. 

Gray  y.  Farmers'  Exchange  Bank,  105  CaL 
60;  D.  202,  203,  249,  454,  462. 

Gray  y.  Garrison,  9  Cal.  325;  assignability 
of  claim,  3  S.  Dak.  438. 

Gray  y.  Mc Williams,  98  CaL  157;  surface 
water,  103  Cal.  467. 

Gray  y.  Palmer,  9  CaL  616;  service  on  In- 
competent, 102  Cal.  599;  modification  of 
Judgment,  108  Cal.  459. 

Gray  y.  Palmer,  28  CaL  416;  rendering  and 
entering  Judgment,  14  Mont.  27. 

Greeun  y.  Marker,  67  Cal.  364;  new  trial,  con- 
diUon,  109  Cal.  159. 

Green  y.  Abietine  Medical  Co.,  06  CaL  322; 
transfer  of  stock.  109  Cal.  7. 

Green  y.  Berge,  105  Cal.  52;  D.  170;  obstruc- 
tion of  stream,  106  Cal.  282;  modification  of 
Judgment,  106  Cal.  232. 

Green  y.  Brooks,  81  Ca.1.  328;  sufficiency  of 
complaint.  111  CaL  597. 

Green  v.  Butler,  26  CaL  595;  mortgagor,  pow- 
ers of,  quoted,  105  CaL  76. 

Green  y.  Clifford,  94  Oal.  49;  pleading,  8^>- 
arate  counts,  105  Cal.  442;  106  Cal.  570. 

Green  y.  Coy  ilia  ud,  10  Cal.  317;  specific  per- 
formance, laches,  quoted,  15  Mont  61,  62. 

Green  y.  Green,  103  Cal.  108;  D.  163,  333,  383. 

Green  y.  Hayes,  70  CaL  276;  patent,  collat- 
eral attack,  105  Cal.  243. 

Green  y.  Hebbard,  w5  Cal.  39;  mandamus, 
remedy  by  appeaL  106  Cal.  172. 

Green  y.  Odd  Fellows'  Sayings'  etc.  Bank. 
65  Cal.  71;  banks  and  depositors,  109  CaL 
405. 

Green  y.  Palmer,  15  CaL  411;  complaint,  suf- 
ficiency of,  4  S.  Dak.  425. 

Green  y.  Redding,  92  Cal.  548;  repair  of 
premises,  102  CaL  480;  rights  of  lessees, 
110  Cal.  221. 

Green  y.  State,  73  Cal.  20;  taking  of  prop- 
erty, 106  Oal.  285. 

Green  y.  Swift,  47  Cal.  536;  leyees,  erection 
of,  106  Cal.  283,  et  seq. 

Green  v.  Thornton,  06  Cal.  67;  new  contract, 
110  Cal.  263,  264. 

Greenberg  y.  Cal.  B.  Rock  Co.,  107  CaL  667; 
D.  96,  108,  275. 

Greene  y.  Berge,  105  Cal.  52;  D.  17,  18. 

Greenebaum  y.  Taylor,  102  CaL  624;  D.  194, 
211,  359,  450. 

Greenzweig  y.  Strellnger,  103  Cal.  278;  D. 
261. 

Gregg  V.  San  Francisco  etc.  R.  R.  Co.,  50 
Cal.  312;  new  trial,  terms,  110  Oal.  176. 

Gregory  y.  Diggs,  108  CaL  123;  D.  29. 

Gregory  y.  Ford,  14  CaL  38;  relief  against 
Judgment,  quoted,  102  Cal.  604. 

Gregory  v.  Gregory,  102  Cal.  50;  D.  6,  26,  31, 
209,  331,  333. 

Gregory  y.  Nelson,  41  CaL  278;  findings,  suf- 
ficiency of,  5  S.  Dak.  231;  Judgment^  quot- 
ed. 107  CaL  610. 

Gregory  y.  Pershbaker,  73  Cal.  109;  location 
of  claim,  26  Or.  36. 

Gregory  y.  Spieker,  110  Cal.  150;  D.  388,  380. 
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Grelg  V.  Riardon,  99  Cal.  316;  building  con- 
tract, validity,  102  Cal.  445;  plans  and  spe- 
ciflcations,  quoted,  104  Cal.  509. 

Grelner  v.  Grelner,  58  Cal.  116;  community 
property,  rights  in,  106  Cal.  362;  involun- 
tary trustee,  103  Cal.  183,  184. 

Greiss  v.  State  Inv.  etc.  Co.,  98  Cal.  241;  de- 
fective pleading,  waiver  of.  111  Cal.  397. 

Grider,  Estate  of,  81  Cal.  571;  statute  of  lim- 
itations, distinguished,  102  Cal.  54. 

Gridley  v.  Dom,  57  Cal.  78;  wagers,  recovery 
of,  110  C*l.  162. 

Griffin  &  Skelly  Co.  v.  Magnolia  and  Healds- 
burg  Fruit  Cannery  Co.,  107  Cal.  378;  D. 
114. 

Griffith  V.  New  York  Life  Ins.  Co.,  101  Oal. 
627;  D.  109,  246,  248,  469. 

Griffith's  Estate,  84  Cal.  107;  Judgment,  con- 
clusiveness, 104  Oal.  359;  relief  against,  109 
Cal.  26. 

Griggs  V.  Clark,  23  Oal.  427;  mining  partner- 
ships, distinguished,  107  Cal.  510;  partner- 
ship accounting,  109  Cal.  133. 

Grigaby  v.  Clear  Lake  Co.,  40  Oal.  396;  dec- 
larations of  agent,  107  Cal.  437;  credibility 
of  witness,  instruction,  106  Oal.  79. 

Grigaby  v.  Napa  County,  36  Cal.  586;  dismis- 
sal for  want  or  prope-ntion.  102 (.-al.  6i;H,  614. 

Grimm  v.  Curley,  43  Oal.  250;  adverse  pos- 
session, 109  Cal.  17. 

Grlswold  V.  Pieratt,  110  Oal.  269;  D.  97,  118. 

Grogan  v.  San  Francisco,  18  Cal.  590;  inval- 
id sale  by  city,  recovery,  3  S.  Dak.  683. 

Groome,  Estate  of,  94  Cal.  69;  certiorari,  109 
Cal.  527. 

Groome  v.  Almstead,  101  CaL  426;  D.  31,  384, 

386;  vendor  and  vendee,  106  Cal.  422. 
Groppengiesser  v.  Lake,  103  Cal.  37;  D.  33, 

37,  386,  463. 
Grosbois.  Matter  of,  109  C«l.  445;  D.  123, 124. 
Gross  V.  Kierskl,  41  Cal.  Ill;  cited,  3  S.  Dak. 

455. 
Grosee-Becker  v.  Becker,  102  Cal.  226;  D.  7, 

10,  234. 
Grotjefend  v.  tJltz,  53  Cal.  666;  assessment, 

name  of  owner,  quoted,  101  Cal.  566. 
Grove  Street,  In  re,  61  Cal.  438;  supervisors 

act  Judicially  in  acting  on  petition  for  rec- 
lamation district,  101  Cal.  181. 
Grum  V.  Barney,  55  Cal.  254;  void  sales,  103 

Cal.  310;  sale,  delivery,  107  Cal.  77. 
Grunsky  v.  Parlln,  110  Cal.  179;  D.  216,  218; 

conflicting  evidence  not  reviewed,  111  Cal. 

438. 
Guardian  Fire  etc.  Assur.  Co.  v.  Thomi>son, 

68  Cal.  208;  sureties,  release  of  liability,  101 

Cal.  494. 
Guerrero,  Matter  of,  69  Cal.  88;  validity  of 

ordinance,  111  Cal.  51;  105  Cal.  564. 
Guilfoyle,  Will  of.  96  Cal.  598;  execution  of 

will,  110  Cal.  259. 
Guiod  V.  Gulod,  14  Cal.  506;  restraints  on 

alienation,  10  Utah,  231. 
Gulzonl  V.  Tyler,  64  Cal.  334;  declarations  of 

witness,  20  Col.  12. 
Gunn  V.   Bank  of  California,  99  Oak  349; 

commissions,  when  earned,  105  Oal.  519. 
Gunter    v.  Laffan,  7    Cal.  588;    cotenants, 

rights  of,  27  Or.  598. 
Gushee  v.  Leavltt,  5  Cal.  160;  explained,  106 

Oal.  658. 
Gutierrfez  v.  Hebbard,  104  Cal.  103;  D.  19. 
Gutierrez  v.  Hebbard,  106  Cal.  167;  D.  20,  21. 

22,  23. 


Gutierrez  v.  Superior  Court,  106  Cal.  171;  D. 
25,  284. 

Gutzett  V.  Penlne,  96  Oal.  698;  foreign  corpo- 
rations, 17  l^ont  52. 

Gwln,  Estate  of,  77  Cal.  313;  wills,  con- 
struction of.  108  Cal.  119. 

Gwynn  v.  Dierssen,  101  Cal.  563;  D.  233,  234, 
438,  439. 

Haas,  Estate  of,  97  Oal.  232;  probate  court, 
powers  of,  102  Cal.  8. 

Haas  V.  Whlttler,  97  Oal.  411;  conflicting  evi- 
dence not  reviewed.  111  Cal.  438. 

Haber  v.  Brown,  101  Cal.  445;  D.  61,  62,  63, 
64,  308;  pledge,  105  Cal.  297. 

Hackett  v.  Manlove.  14  Cal.  85;  chattel  mort- 
gage?, validity,  106  Oal.  332. 

Hackett  v.  State  of  California,  103  Oal.  144; 
D.  93. 

Haffley  v.  Maler,  13  Cal.  13;  conclusions  of 
law,  107  Cal.  426. 

Hagar  v.  Supervisors  of  Yolo,  47  Oal.  222; 
street  assessment  is  not  tax.  101  Cal.  20. 

Hagenmeyer  v.  Board  of  Equalization  of 
Mendocino  County,  82  Oal.  214;  notice,  suf- 
ficiency, 105  Cal.  1.S2;  publication,  suffi- 
ciency of,  104  Oal.  522. 

Hager  v.  Shindler,  29  Oal.  47;  setting  aside 
deed,  limitations,  10  Wash.  107. 

Hager  v.  Southern  Pac.  Co.,  98  Cal.  309; 
crossing  tracks,  duty,  110  Cal.  331;  con- 
tributory n^Kligeuoe,  105  -Cal.  400;  107  Cal. 
445. 

Hahn  v.  Garratt,  69  Cal.  146;  trespassing  an- 
imals, 104  Cal.  186. 

Hahn  v.  Kelly,  34  Oal.  391;  publication  of 
summons,  109  Oal.  640;  Judgment,  Jurisdic- 
tion of  person,  101  Oal.  603;  Judgment, 
when  void  on  face,  101  Cal.  573. 

Haines  v.  Snedlgar,  110  Cal.  18;  D.  195,  396. 

Hale  V.  Trout,  35  Cal.  229;  sale,  breach,  dam- 
ages, 109  0^1.  247. 

Hall  V.  Amott,  80  Cal.  348;  mortgage,  per- 
sonal action,  109  Cal.  429. 

Hall  V.  Bark  "Emily  Banning,"  33  Oal.  522; 
new  trial,  discretion,  105  Oal.  178;  evi- 
dence, 108  Cal.  526. 

Hall  V.  Capps,  107  Oal.  613;  D.  338,  443. 

Hall  V.  Kauffman,  106  Cal.  451;  D.  161,  226; 
dedication  of  highway,  107  Cal.  204. 

Hal]  V.  Shotwell,  66  Cal.  379;  boundaries, 
quoted,  108  Cal.  42. 

Hall  V.  'Susskind,  109  Oal.  208;  D.  385. 

Halleclt  V.  Moss,  22  Oal.  206;  probate  courts, 
orders  of,  108  Cal.  338. 

Hallock  V.  Jaudin,  34  Oal.  167;  relief  against 
Judgment,  4  Col.  App.  440. 

Halsted,  Ex  parte,  89  Cal.  471;  fine  or  im- 
prisonment, 109  Cal.  266. 

Hamilton  v.  McDonald,  18  Cal.  128;  indorser 
of  non-negotiable  note.  103  Oal.  322,  324. 

Hamilton  v.  San  Diego  County,  108  Cal.  273; 
D.  399. 

Hamilton  v.  Tutt.  66  Cal.  57;  mandamus, 
when  proper.  107  rvil.  390. 

Hammond  v.  Cailleaud,  111  Oal.  206;  D.  16, 
349. 

Hfl^-^ond  V.  Wallace.  85  Cal.  522;  rescission 
of  contraot,  109  Cal.  426. 

Hanchett  v.  Finch,  47  Cal.  192;  change  of 
Venue,  discretion,  103  Cal.  380. 

Hancock  v.  Burton,  61  Oal.  70;  change  of 
place  of  trial,  quoted,  104  Cal.  604. 

Hancock  v.   Lopez,   53   Cal.   362;  partition. 
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what  trieo  in,  10  \v  ash.  640;  eatenants,  ac- 
tions by,  106  OaL  687;  ejectment  by,  10 
Wash.  104,  196. 

Hancock  v.  Watson,  18  Cal.  137;  parol  evi- 
dence, competency  of,  111  CaL  128. 

Hand  y.  Hand,  68  Cal.  135;  void  divorce,  103 
Cal.  590. 

Handley  v.  Pfister,  39  Cal.  283;  assig^nment 
for  creditors,  108  Cal.  87. 

Hansen  v.  Southern  Pac.  Co.,  105  Cal.  379; 
D.  376. 

Hanson  v.  Graham,  82  Cal.  631;  residence, 
101  Cal.  106,  107;  nonresidence,  quoted,  104 
Cal.  625. 

Hanson  v.  McCue,  42  Cal.  303;  percolating 
waters,  11  Utah,  441;  111  Cal.  644;  appro- 
priation of  water,  quoted.  108  Cal.  79;  run- 
ning of  statute,  104  Cal.  44. 

Hanson  v.  MoCue,  43  C«d.  178;  filing  of  tran- 
script, 110  Cal.  589. 

Hanson  v.  Slaven,  98  Cal.  377;  hypotheca- 
tion of  stock,  111  Cal.  408. 

Harbaugh  v.  Honey  Lake  etc.  Co.,  109  Cal. 
70;  D.  165. 

Harding  v.  Jasper,  14  Cal.  642;  dedication  of 
highvmy,  107  Cal.  204;  101  Cal.  273. 

Harding  v.  Vandewater,  40  Cal.  77;  notice  of 
meeting,  109  Cal.  11. 

Hardy  v.  Hardy,  97  Cal.  125;  distinguished, 
104  Cal.  297. 

Hargrave  v.  Cook,  108  Cal.  72;  D.  476,  477, 
479,  481;  easement,  change  in  use,  108  Cal. 
520. 

Hargro  v.  Hodgdon,  89  Cal.  623;  abating  nui- 
sance, quoted,  109  Cai.  343;  obstruction  of 
highway,  107  Oal.  205. 

Harkrader  v.  Moore,  44  Cal.  144;  probable 
cause,  107  Cal.  394;  quoted,  104  Cal.  90. 

Harlan  v.  Ely,  55  Cal.  340;  surety,  liability 
of,  108  Cal.  151. 

Harlan  v.  Stufflebeem,  87  Cal.  508;  comple- 
tion of  building,  trivial  imperfections.  111 
Cal.  292. 

Harmon  v.  Page,  62  Cal.  448;  assessment  in 
Insolvent  corporation,  101  C-al.  78;  liability 
of  stockholder.  111  Cal.  396. 

Harmon  v.  San  Francisco  etc.  R.  R.  Co.,  105 
Cal.  184;  D.  297. 

Harms  v.  Silva,  91  Cal.  636;  chattel  mort- 
gage, validity,  105  Cal.  332.  334. 

Harnett  v.  C.  P.  R.  R.  Co.,  78  Oal.  31;  new 
trial,  specifications,  103  Cal.  2^.  505. 

Harnish  v.  Bramer,  71  Cal.  155;  complain- 
ant, sutticiency,  laS  Cal.  284. 

Harp  V.  Calahan.  46  Oal.  222;  presentment  of 
claim,  20  C^l.  501. 

Harper  v.  Hildreth,  99  Cal.  2fi5:  appealable 
order,  109  Oal.  79;  adverse  parties,  110  Oal. 
87,  560. 

Harper  v.  Minor,  27  Cal.  107;  judgmenit-roll, 
104  Cal.  246. 

Harper  v.  Rowe,  53  Oal.  233;  incomplete  rec- 
ord, 104  Cal.  415;  asfsessment.  validity  of, 
quoted,  10  Utah,  237,  498;  void  tax  sale, 
11  Utah,  20;  purchaser  at  tax  sale,  rights 
of,  5  S.  Dak.  415. 

Harralson  v.  Barrett,  99  Cal.  607;  mortgage, 
provision  for  taxes,  103  Cal.  376. 

Harrelson  v.  Tomich,  107  Cal.  627;  D.  627; 
oral  agreement  as  to  taxes,  110  Cal.  542. 

Harrlgan  v.  Mowry,  84  Cal.  456;  action  to 
quiet  title,  108  Cal.  676;  109  Cal.  38. 

Harris  v.  Barnhart.  97  Cal.  546;  judgment  as 
an  estoppel,  110  Cal.  650. 


Harris  v.  Reynolds,  13  Cal.  514;  rights  of 
purcnaser  at  execution,  11  Wash.  464;  13 
Wash.  664. 

Harris  v.  San  Francisco  etc.  Co.,  41  Cal.  393; 
report  of  referee,  103  Cal.  21. 

Harris  v.  Taylor,  15  Cal.  348;  restraining  or- 
der, insuflScient  grounds,  12  Wash.  650. 

Harris  v.  Zanone,  93  Cal.  59;  new  trial  for 
excessive  damages,  101  Cal.  121. 

Harrison  v.  Hebbard,  101  Oal.  152;  D.  116; 
appointment  of  receiver,  prohibition,  110 
Cal.  140. 

Harrison  v.  McCormick,  69  Cal.  616;  cross- 
complaint,  11  Utah,  99. 

Harrison  v.  Peabody,  34  Cal.  178:  new  trial, 
discretion.  105  Cal.  179:  terms,  110  Cal.  176. 

Harron  v.  City  of  London  Fire  Ins.  Co..  88 
Oal.  16;  agent's  authority,  distinguished, 
108  Cal.  231. 

Harrold,  Ex  parte,  47  Cal.  129;  discharge  on 
habeas  corpus,  108  CaL  479. 

Hart  V.  Burnett.  15  Cal.  530;  pueblos.  Juris- 
diction of,  106  Oal.  245;  execution  sale 
against  city,  quoted,  101  Cal.  392  et  seq. 

Hart  V.  Camall-Hopkins  Co.,  101  Cal.  160; 
D.  266,  270. 

Hart  V.  Camall-Hopkins  Co.,  ^03  Oal.  132; 
D.  41,  42,  197,  270,  370;  jurisdiction  of  su- 
perior court,  106  Oal.  201;  appellate  juris- 
diction, 1x0  Cal.  457. 

Hart  V.  Cooper,  47  Cal.  77;  seto^:,  110  CaL 
266. 

Hart  V.  Plum,  14  Cal.  148;  cited,  104  Cal.  343. 

Hart  V.  Robertson,  21  Oal.  346;  ejectment  by 
cotenant,  12  Wash.  698. 

Hart  V.  W.  U.  Telegraph  Co.,  66  Oal.  579;  tel- 
egraph company  as  carrier,  4  S.  Dak.  109; 
delay  in  transmission,  107  Cal.  323. 

Hartman  v.  Olvera.  51  Cal.  501;  garnishment, 
parties,  109  Oal.  83. 

Harvey  v.  Poster,  64  Cal.  296;  attachment, 
validity  and  priority,  101  Cal.  457;  impeach- 
ment of  return,  110  Oal.  465. 

Harwood  v.  Marye,  8  Cal.  580;  heir,  action 
by,  110  Cal.  576. 

Haskell  v.  Haskell,  54  Cal.  262:  separate 
counts  in  complaint,  105  Cal.  442;  106  CaL 
570. 

Hassey  v.  South  San  Francisco  Homestead 
and  Railroad  Association,  102  Cal.  611;  D. 
168. 

Hassey  v.  Wilke,  55  Cal.  525;  surety,  who  Is» 
101  Cal.  420. 

Hasshagen  v.  Hasshagen,  80  Oal.  514;  abso- 
lute conveyance,  oral  declarations,  109  CaL 
124. 

Hasaie  v.  G.  I.  W.  U.  Congregation.  35  Cal. 

378;  debt,  meaning  of,  quoted.  101  Cal.  326. 
Hastings  v.  Cunningham,  35  Cal.  549;  relief 

against  judgments,  109  Oal.  687. 
Hastings  v.  Cunningham,  39  Cal.  137;  publi- 
cation of  summons,  109  Cal.  640. 
Hastings  v.  Halleok,  j.0  Cal.  31;  service  of 

statement,  11  Wash.  77. 
Has^ngs  v.  Vaughn,  5  Cal.  315;  delivery, 

what  is,  quoted,  104  Cal.  281. 
Hathaway,  In  re,  111  Cal.  270;  D.  14,  15,  221. 
Hathaway  v.  Brady,  26  Cal.  581;  money  is 

in  custody  of  law,  when.  111  Cal.  394. 
Hathaway  v.  Davis,  33  Oal.  161;  waiver  of 

defect,  14  Mont.  30. 
Havemeyer  v.  Superior  Court,  84  Cal.  327; 

dissolution   of  cori>oration,   108   Cal.  436; 
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Howell  V.  Howell,  101  Cal.  115;  D.  27,  30; 
dismissal  of  appeaL  104  CaL  127;  quoted, 

105  Oal.  272. 

Howell  V.  HowelL  104  Cal.  45;  D.  288. 
Howell  V.  Slauson,  83  Oal.  539;  lieu  land, 

106  Oal.  416. 

Howland  v.  Board  of  Supervisors,  109  Cal. 
152;  D.  119. 

Howland  v.  Oakland  Consolidated  Street 
Ry.  Co.,  110  Cal.  513;  D.  38,  81,  191,  196, 
333. 

Hoyt  V.  Nevaoa  Co.  etc.  R.  R.  Co.,  68  OaL 
644;  delivery  by   carrier,  110  Cal.  361. 

Hubert  v.  Mendheim,  64  Cal.  213;  liability 
of  sureties,  6  Col.  App.  490. 

Hudepohl  v.  Liberty  Hill  etc.  Co.,  94  Cal. 
588;  execution  sale,  validity  of,  3  N.  Dak. 
511. 

Hudson,  Estate  of,  63  Cal.  454;  decree  of 
distribution,  powers  after,  102  Cal.  10. 

Hudson,  Matter  of,  102  Cal.  467;  D.  50. 

Huffman  v.  Hall,  102  CaL  26;  D.  160.  161, 
224,  415:  highway  by  user,  104  Cal.  439; 
108  CaL  596. 

Hughes  V.  Bray,  60  Oal.  284;  warranty  of 
quality,  103.  Cal.  418. 

Hughes  V.  Davis,  40  Cal.  117;  right  of  re- 
demption, 106  CaL  138. 

Hughes  V.  Ewing,  93  Cal.  414;  school  dis- 
tricts are  public  corporations,  102  CaL  471; 
creation  of,  108  Cal.  282;  change  of  bound- 
aries, 109  CaL  475. 

Hulford  V.  Neale,  107  Cal.  610;  D.  470. 

Hull  V.  Sacrajnento  Valley  R.  R.  Co.,  14  CaL 
387;  negligence,  evidence  as  to,  107  Oal. 
560. 

Hull  V.  Superior  Court,  63  Cal.  174;  de  facto 
officers,  109  Cal.  390. 

Hull  V.  Superior  Court,  63  Cal.  179;  prohibi- 
tion, judicial  acts,  13  Wash.  228. 

Hulme  V.  Superior  Court,  63  Cal.  239;  ap- 
pointment of  receiver,  jurisdiction,  103  Oal. 
309. 

Humbert  v.  Dunn,  84  Cal.  57;  payment  of 
bonds,  102  Cal.  291. 

Humboldt  Co.  v.  Dinsmore,  75  Cal.  604; 
laying  out  highway,  106  CaL  570;  110  CaL 
98;  width  of  dedicated  highway,  103  Cal. 
231. 

Humboldt  Sav.  and  L.  Soc.  v.  Burnham,  111 
Oal.  348;  D.  183,  235,  314. 

Humphreys  v.  Blasingame,  104  Cal.  40;  D. 
170. 

Humphreys  v.  Cranes,  5  Oal.  173;  sureties, 
discharge  of,  107  Cal.  213. 

Humphreys  v.  Harkey,  55  Cal.  283;  void 
sales,  103  Cal.  310. 

Hunt,  In  re,  103  Cal.  355;  D.  346;  appoint- 
ment of  guardian,  109  CaL  647,  652. 

Hunt  V.  Broderick,  104  Cal.  313;  D.  398. 
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Hunt  y.  Loucks,  38  Oal.  372;  purchaser  at 
void  execution  sale,  17  Mont.  825. 

Hunt  y.  Robinson,  11  Oal.  262;  repleyin,  lien, 
26  Or.  457. 

Hunt  y.  San  Francisco,  11  CcU.  250;  common 
counts,  quoted,  103  Oal.  535. 

Hunt  y.  Steese,  75  Gal.  620;  injunction  to 
stay  waste,  quoted,  3  S.  Dak.  619. 

Hunt  y.  Ward,  99  Cal.  612;  stockholder's  lia- 
bility, 103  Gal.  596;  quoted,  108  Gal.  4. 

Hunter  y.  Hunter,  111  Gal.  261;  D.  27,  286. 

Hunter  y.  Watson,  12  Oal.  363;  notice  to 
agent,  102  Gal.  101;  failure  to  record  In- 
strument, 15  Mont.  575. 

Hurd,  Ex  parte,  49  Gal.  557;  license,  valid- 
ity of,  17  Mont.  59. 

Hutchlngs  y.  Gastle,  48  Oal.  152;  failure  to 
find,  109  Oal.  274;  4  S.  Dak.  280;  10  Utah, 
59. 

Hutchinson  y.  McNaUy,  86  Oal.  619;  eettlng 
apart  of  homestead,  102  Oal.  341. 

Hutchinson  y.  Perley,  4  Gal.  33;  prior  pos- 
session as  eyidence  of  title,  26  Or.  222. 

Hutson  y.  Woodbridge  Protection  District, 
79  Gal.  90;  reclamation  assessment,  quot- 
ed, 108  Gal.  312. 

Hyde  y.  Boyle,  86  Gal.  352;  record  on  ap- 
peal,  109   Gal.   292. 

Hyde  y.  Boyle,  93  Oal.  1:  cited,  105  Oal.  105; 
appeal,  papers  not  considered,  102  Cal.  674. 

Hyde  y.  Boyle,  105  Cal.  102;  D.  37,  41,  173. 

Hyde  y.  Buckner,  108  Gal.  522;  D.  40,  192, 
492. 

Hyde  y.  Redding,  74  Gal.  493;  seryice  of 
summons,  109  Gal.  640;  publication  of,  107 
Gal.  544. 

Hyman  y.  Ooleman,  82  Gal.  650;  stockhold- 
er's liability,  103  Gal.  596. 

Imlay  y.  Garpentier,  14  Gal.  173;  judgment 
by  confession,  107  Gal.  650. 

Ingerman  y.  Moore.  90  Cal.  410;  contributory 
negligence,  who   to  decide,  105  Cal.  83. 

Ingraham  y.  Lyon,  105  Gal.  254;  D.  357,  406. 

Ingram  y.  Dolgan,  106  Gal.  113;  D.  69,  85, 
86. 

In  re.    See  Name  of  Party. 

Iryine,  Estate  of,  102  Gal.  606;  D.  83,  193. 

Iryine  v.  Adler,  44  Gal.  559;  boundaries,  stat- 
ute of  limitations,  110  Gal.  94. 

Iryine  y.  Tarbat,  105  Gal.  237;  D.  370.  410; 
patent,  conclusiyeness,  108  Oal.  65. 

Irving  y.  Cunningham,  58  Gal.  306;  yerdict 
against  evidence,  setting  aside,  101  Gal. 
414;  new  trial,  insufficient  evidence,  104 
Gal.  83. 

Irwin  V.  Backus,  25  Oal.  214;  decrees  of  dis- 
tribution, 105  Cal.  445,  313;  sureties,  lia- 
bility of,  17  Mont  453. 

Irwin  V.  Scriber,  18  Gal.  499;  probate  courts, 
orders  of,  108  Cal.  338. 

Isenhoot  v.  Chamberlain,  59  Cal.  630;  bona 
fide  purchasers,  109  Cal.  189. 

Jacks  V.  Baldez,  97  Cal.  91;  judgment,  when 
void  on  face,  101  Cal.  573;  relief  against 
judgment,  11  Utah,  466;  103  Cal.  453;  108 
Cal.  235. 

Jacks  v.  Buell,  47  Cal.  162;  new  trial,  suffi- 
ciency of  complaint,  quoted,  102  Oal.  134. 

Jackson  v.  Hyde,  91  Cal.  463;  sherilTs  deed, 
109  Cal.  639. 

Jackson  v.  Jackson,  94  Cal.  446;  confidential 
relations,  103  Gal.  100,  102. 


Jackson  y.  Dodge,  36  Cal.  28;  mortgage,  what 
is,  4  S.  Dak.  192;  judgment,  effect  of,  109 
Cal.  206. 

Jackson  v.  Torrence,  83  Gal.  521;  specific 
performance  of  married  woman's  contract^ 
102  Cal.  207. 

Ja<!kson  v.  Feather  River  Water  Co.,  14  OaL 
18;  cross-examination  of  witness,  4  S.  Dak. 
484. 

Jacob  v.  Day,  111  Gal.  571;  D.  171,  261,  336, 
461,  474. 

Jacob  y.  Lorenz,  08  Cal.  882;  supplemental 
complaint,  108  Oal.  272;  use  of  water,  108 
Cal.  80. 

Jacobs  y.  Board  of  Supervisors  of  San  Fran- 
cipco,  100  Cal.  121;  fixing  of  water  rates^ 
12  Wash.  400;  mayor's  veto  power,  distin- 
guished, 105  Oal.  91. 

Jacobs  y.  Elliott,  104  OaL  818;  D.  269;  jur- 
or's fees,  108  Cal.  249. 

Jacobs  v.  Walker,  90  Cal.  43;  suitableness 
for  cultivation,  quoted.  111  Cal.  400. 

Jaffe  v.  Lilienthal,  101  OaL  176;  D.  21,  90, 
168. 

Jager  v.  California  Bridge  Co.,  104  Oal.  542; 
D.  32,  37,  290,  327. 

Jalins  v.  Nolting,  29  Cal.  507;  em>bezzlement 
from  estate,  105  Cal.  607,  608. 

James,  Estate  of,  99  Oal.  374;  collateral  at- 
tack on  judgment,  103  Cal.  2'it/. 

Jameson  v.  Hayward,  106  OaL  682;  D.  300, 
349. 

Janes  v.  BuUard,  107  Oal.  130;  D.  41,  314. 

Janes  v.  Throckmorton,  57  Cal.  368;  enforce- 
ment of  trust,  110  Oal.  575;  trust,  statute 
of  limitations,  27  Or.  235;  action  by  admin- 
istrator, 106  GaL  108. 

January  v.  Superior  Court,  73  Cal.  53T; 
settlement  of  bill,  mandamus,  quoted,  107 
Gal.  139. 

Jarnatt  v.  Cooper,  59  OaL  703;  weight  of  evi- 
dence, 104  Oal.  167. 

Jatunn  v.  O'Brien,  89  Cal.  57;  assessment, 
name  of  owner,  101  Oal.  666. 

Jatunn  v.  Smith,  95  Cal.  154;  public  lands, 
title.  109  Cal.  272. 

Jefferson  v.  Hewitt,  108  Cal.  624;  D.  37,  61, 
101,  112. 

Jefferson  v.  Wendt,  51  GaL  573;  statute  of 
limitations,  102  Cal.  685,  687. 

Jeffreys  v.  Hancock,  57  Cal.  646;  counter- 
claim, 14  Mont.  860. 

Jenkins  v.  California  Stage  Co.,  22  Cal.  537; 
resistance  of  corporation,  102  Cal.  48. 

.Tennlngs  v.  Brown,  109  Gal.  290;  D.  22,  23. 

Jennings  v.  Jennings,  104  GaL  150;  D.  223. 

Jennings  v.  Le  Breton,  80  Cal.  8;  street  as- 
sessment, appeal,  110  Cal.  149. 

Jessen  v.  Sweigert,  66  Oal.  182;  dangerous 
premises,  107  Cal.  575. 

Jessup,  Estate  of,  80  Cal.  626;  right  of  ap- 
peal, 106  Cal.  429. 

Jessup,  Estate  of,  81  Gal.  408;  power  to  giant 
rehearings,  101  Cal.  200. 

Jewell  v.  McKay,  82  Cal.  144;  notice  of  lien, 
103  Cal.  37. 

Johnson,  In  re,  98  Cal.  531;  adoption  of  min- 
ors, 106  CaL  565;  examination  of  child, 
102  Cal.  80;  order  of  adoption,  nature  of, 
102  Cal.  78. 

Johnson  v.  Alameda  County,  14  Cal.  106; 
condemning  property,  4  N.  Dak.  293. 

Johnson  v.  Chely,  43  CaL  299;  est(^pel  to 
deny  title,   107  Cal.  114. 
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Johnson  y.  La  Grave,  102  Cal.  324;  D.  298, 
300. 

Johnson  v.  Moss,  45  Cal.  515;  yariance,  104 
Oal.  183;  17  Mont.  508;  3  S.  Dak.  419. 

Johnson  y.  Polhemus,  99  Cal.  240;  modifica- 
tion of  judgment,  107  Cal.  610;  interest, 
proyision  as  to,  1(M  Cal.  171. 

Johnson  y.  Powers,  65  Cal.  179;  answer  as 
evidence,  4  Col.  App.  217. 

Johnson  y.  San  Diego,  109  Cal.  468;  D.  S»25. 

Johnson  y.  Sherman,  15  Cal.  287;  assign- 
ment of  lease,  10  Wash.  456. 

Johnson  y.  Simonton,  43  Cal.  242;  validity  of 
ordinance,  quoted,  108  Cal.  329. 

Johnson  v.  Superior  Court,  63  Cal.  578;  con- 
tempt of  court,  105  Cal.  142. 

Johnson  v.  Superior  Court,  105  Cal.  666;  D. 
181. 

Johnson  v.  Yuba  County,  106  Cal.  538;  D. 
174,  175. 

Johnson  v.  Supervisors  of  Sacramento  Coun- 
ty, 65  Cal.  481;  action  against  county,  103 
Cal.  541. 

Johnston  v.  Board  of  Supervisors  of  Glenn 
County,  104  Cal.  390;  D.  75,  76. 

Johnston  v.  Fish,  105  Cal.  420;  D.  6,  165, 
173,  220,  463. 

Johnston  v.  Ruesell,  37  Cal.  670;  wages,  re- 
covery of,  110  Cal.  162. 

Johnston  v.  San  Francisco  Savings  Union, 
63  Cal.  554;  appearance  without  service, 
102  Cal.  599. 

Johnston  v.  San  Francisco  Savings  Union, 
75  Cal.  134;  administration  of  estates,  106 
Cal.  618. 

Johnston  v.  Superior  Court,  105  Cal.  666; 
mandamus  lies,  when.  111  Cal.  544. 

Jolley  V.  Foltz,  34  Cal.  321;  Jurisdiction  of 
Justice,  10  Utah,  31;  showing  Jurisdiction, 
102  Cal.  77. 

Jones,  Matter  of,  103  Cal.  397;  D.  466. 

Jones  V.  Frost.  28  Cal.  245;  place  of  trial, 
waiver  of,  111  Cal.  376. 

Jones  V.  Clark,  42  Cal.  180;  findings  of  fact, 
105  Cal.  306;  findings,  suflSiciency  of,  106 
Cal.  538. 

Jones  V.  Gardner,,  57  Cal.  641;  sheriff's  sale, 
manner  of,  quoted,  11  Wash.  687. 

Jones  V.  Hanna,  81  Cal.  507;  probate  sale, 
validity,  108  Cal.  342. 

Jones  V.  Jones,  71  Oal.  89;  probable  cause, 
107  Cal.  396,  436;  109  Cal.  370. 

Jones  v.  Justice's  Court,  97  Cal.  523;  notice 
of  hearing,  109  Cal.  617. 

Jones  V.  Petaluma,  City  of,  36  Oal.  230; 
pleadings,  how  reviewed,  11  Utah,  322. 

Jones  V.  Sanders,  103  Cal.  678;  D.  33,  335. 

Jones  V.  Singleton,  45  Cal.  92;  new  trial,  re- 
view of  order,  104  Cal.  670. 

Jones  V.  Steamship  Cortes,  17  Cal.  487;  cit- 
ed, 111  Cal.  677. 

Jones  V.  Waddy,  66  Cal.  457;  declaration  of 
homestead,  108  Cal.  219. 

Joost  V.  Sullivan,  111  Cal.  286;  D.  71,  298, 
299. 

Jordan  v.  Fay,  98  Cal.  264;  statute,  what  not 
retroactive,  101  Oal.  5G5. 

Jordan  v.  Grover,  99  Cal.  194;  holders  of 
note,  what  must  show,  101  Cal.  263. 

Jory  V.  Supreme  Council  American  legion 
of  Honor,  105  Cal.  20;  D.  458,  459;  bene- 
ficiaries, rights  of,  105  Cal.  324. 

Joseph  V.  Ager,  108  Cal.  517;  D.  171,  480. 


Joseph  V.  Dougherty,  60  Cal.  358;  execution 
imports  delivery,  101  Cal.  539. 

Journal  Publishing  Co.  v.  Whitney,  97  Cal. 
28S;  printing  delinquent  tax  list,  distin- 
guished, 101  Cal.  321;  publication  of  no- 
tices, 101  Cal.  205. 

Joyce  V.  McAvoy,  31  Cal.  273;  parol  demur- 
rer, 10  Wash.  646. 

Joyce  V.  Shafer,  97  Cal.  335;  performance  of 
contract,  109  Cal.  562;  rescission  of  con- 
tract, quoted,  109  Cal.  128  et  seq. 

jQdson  V.  Giant  Powder  Co.,  107  Cal.  549; 
D.  207,  327. 

Judson  V.  Love,  35  CaJ.  463;  new  parties,  27 
Or.  293;  death  of  party,  appeal,  3  S.  Dak. 
303. 

Judson  V.  Lyford,  84  Cal.  506;  fraudulent 
conveyances,  quoted,  16  Mont.  458. 

Judson  V.  Malloy,  40  Cal.  299;  abandonment, 
106  Cal.  397;  6  Col.  App.  136. 

Justice  V.  Ott,  87  Oal.  530;  insane  persons, 
actions  by,  106  Oal.  507. 

Karr  v.  Parks,  44  Cal.  46;  insane  persons,  ac- 
tions by,  106  Cal.  507. 

Kauffman  v.  Maier,  94  Cal.  269;  new  trial, 
grounds  of,  102  Oal.  331,  358;  instructions 
on  facts,  105  Cal.  523;  instruction  on  facte, 
quoted,  17  Mont.  217,  474. 

Kaufman  v.  Shain,  111  Oal.  16;  D.  12. 

Kaufman  v.  Superior  Court,  108  Cal.  446; 
D.  15,  26. 

Keane  v.  Cannovan,  21  Oal.  291;  official  acts, 
presumption  in  favor  of,  4  N.  Dak.  355. 

Kearny,  Ex  parte,  55  Cal.  212;  discharge  on 
habeas  corpus,  103  Cal.  479;  ordinances, 
validity  of,  109  Cal.  321. 

Kearney  v.  Kearney,  72  Cal.  591;  probate 
homestead,  104  Cal.  360. 

Keener  v.  Eagle  I^nd  and  Irriga/tion  Co., 

110  Cal.  627;  D.  114,  280. 

Keeran  v.  Griffith,  34  Oal.  580;  error  not  ex- 
cepted to.  108  Cal.  352. 

Keller  v.  Oliapman,  34  Oal.  635;  elections, 
validity  of.  111  Cal.  422. 

Keller  v.  Hewitt,  109  Cal.  146;  D.  400,  401; 
mandamus  lies,  when.  111  Cal.  544. 

Keller  v.  Hyde,  20  Cal.  593;  treasurer,  pow- 
ers of,  6  Col.  App.  70. 

Kellersberger  v.  Kopp,  6  Cal.  563;  home- 
stead, conveyance  of,  107  Cal.  620;  parti- 
tion, 4  Col.  App.  267. 

Kelley  v.  Plover,  103  Cal.  35;  D.  297,  299. 

Kellogg  V.  Oochran,  87  Cal.  192;  rehearing, 
16  Mont.  461. 

Kellogg  V.  Howes,  81  Cal.  170;  filing  of  con- 
tract, quoted,  104  Cal.  510. 

Kelly,  Estate  of,  57  Cal.  81;  nomination  of 
administrator,  103  Cal.  587. 

Kelly  V.  Bradbury,  104  Cal.  237;  D.  29;  cited, 

111  Cal.  37. 

Kelso  V.  Teale,  106  Cal.  477;  D.  371. 
Kendall  v.  Parker,  103  Cal.  319;  D.  61,  62, 

63. 
Kenezleber  v.  Wahl,  92  Cal.  202;  new  trial, 

review  of  order,  104  Cal.  670. 
Kenna  v.  Central  Pac.  R.  R.  Co.,  101  Cal. 

26;  D.  292,  327,  329,  376. 
Kenneily.  Estate    of,    104    Cal.    429;    D.    36, 

192,  492;  evidence,  108  Cal.  525. 
Kennedy  v.  Board  of  Education,  82  Cal.  483; 

teachers,  vacation  of,  107  Cal.  93. 
Kennedy  v.  California  Sav.  Bank,  97  Cal.  93; 

liability  of  stockholders.  111  Cal.  71. 
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Kennedy  v.  California  Sav.  Bank,  101  Oal. 
495;  D.  58,  59,  110;  liability  of  stockliold- 
era.  111  Oal.  67;  corporation  taking  stock, 
107  Cal.  643. 

Kennedy  v.  Hamer,  19  Cal.  374;  ordering 
reetitutlon  on  appeal,  4  N.  Dak.  337,  338. 

Kennedy  t.  Miller,  97  Oal.  429;  school  sys- 
tem, quoted,  104  Cal.  350,  353. 

Kenney  v.  Kelleher,  63  Oal.  442;  rehearing, 
4  N.  Dak.  234;  review  of  discretion,  4  N. 
Dak.  237. 

Kent  y.  Snyder,  30  Cal.  066;  Instructions,  oi|t- 
slde  Issues,  10  Utah,  468.  ^ 

Kent  Y.  West,  50  Cal.  185;  acquiring  Juris- 
diotlon,  3  N.  Dak.  553. 

Kentfield  v.  Hayes,  57  Cal.  409;  patentee  as 
trustee,  108    Cal.  63,  64. 

Kerckhoff  etc.  Lumber  Co.  y.  Olmstead,  85 
Cal.  80;  obligations  of  contracts,  104  Oal. 
449,  450;  completion  of  building,  102  Cal. 
326. 

Kern  Valley  Bank  y.  Chester,  55  Cal.  49; 
modification  of  Judgment,  111  Cal.  406;  af- 
fidavit for  continuance,  3  S.  Dak.  335. 

Keybers  v.  McOomber,  67  Oal.  395;  sum- 
mons, form  of,  104  Cal.  492;  26  Or.  384. 

Keys  v.  Marin  County,  42  Cal.  252;  appeal 
from  street  assessment,  104  Cal.  460. 

Kidd  v.  Temple,  22  Oal.  255;  right  ruling, 
wrong  reason,  quoted,  107  Oal.  427. 

Kidder,  Estate  of,  57  Cal.  282;  lost  will,  es- 
tablishment of,  10  Wash.  557. 

Kid  well  v.  Brummaglm,  32  Cal.  436;  trusts 
for  sale,  107  Cal.  595. 

Kiefer  v.  Laventhal,  110  Cal.  667;  D.  395. 

Klesslg  v.  Allspaugh,  91  Cal.  234;  recording 
specifications,  104  Oal.  241. 

Kiessig  v.  Allspaugh,  99  Oal.  452;  recording 
specifications,  104  CaL  241. 

Kllburn  v.  Kllburn,  89  Cai.  46;  unsolemniz- 
ed  marriage,  105  Oal.  360;  marriage  con- 
tract, quoted,  104  Cal.  633. 

Kllburn  v.  Law,  111  Oal.  237;  D.  341. 
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complaint  in  action  against  corporations, 
4  S.  Dak.  263. 

Love  V.  Shartzer,  31  Oal.  488;  ejectment, 
damages,  106  CaL  98. 
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Ix)ve  V.  Watklne,  40  Cal.  547;  trusts,  stat- 
ute of  limitations,  25  Or.  331. 

Loveland  v.  Gardner,  79  Cal.  321;  erroneous 
instructions,  whether  binding,  17  Mont. 
364. 

Loveland  t.  Gamer,  71  CaL  541;  publish- 
ing statements.  111  Cal.  96. 

Lovensohn  v.  Ward,  45  Cal.  8;  replevin,  new 
matter,  109  Cal.  206,  209. 

Loveren  v.  Loveren,  100  Cal.  493;  divorce, 
counsel  fees,  108  Cal.  46. 

Loveren  v.  Loveren,  106  Cal.  509;  D.  288. 

Low  V.  Burrows,  12  Cal.  181;  certified  copies, 
104  Cal.  41^. 

LoTT  y.  Henry,  9  Cal.  538;  attachment,  valid- 
ity of,  27  Or.  297. 

Low  V.  Lewis,  46  Cal.  549;  taxation,  what 
p'-'iject  to,  10  Utah,  355. 

Lowden  v.  Frey,  67  Cal.  474;  appropriation 
of  water,  27  Or.  11. 

Lo^e  V.  Alexander,  15  Cal.  296;  certiorari, 
review  on,  111  Col.  112. 

Lowell  V.  Kier,  50  Cal.  646;  specific  per- 
formance against  executor,  10  Wash.  602. 

Lowenberg  v.  Greenebaum,  99  Cal.  162;  seats 
in  stoclc  and  exchange  board,  103  Cal.  70. 

Lower  Kings  River  Rec.  DIst.  No.  531  v. 
Phillips,  108  Cal.  306;  D.  261,  437,  438, 

Lowrie  V.  Salz,  75  Cal.  349;  warehouse  re- 
ceipts, 111  CaL  380. 

Lubbock  V.  McMann.  82  Cal.  226;  homestead, 
termination  of,  105  Cal.  98. 

Lucas  V.  Richardson,  68  Cal.  618;  error  not 
excepted  to.  108  Cal.  352. 

Luons  V.  San  Fi^anclsco,  7  Cal.  ^63;  judicial 
notice.  108  Cal.  304. 

Lukes  V.  Logan,  66  Cal.  33;  jury  fees,  102 
Cal.  323. 

Lundy  v.  Delmas,  104  Cal.  655;  D.  461. 

Luther,  Estate  of,  67  CaL  319;  family  allow- 
ance, 106  Cal.  430. 

Lux.  In  re,  100  C^il.  593;  family  allowance, 
106  Cal.  432;  13  Wash.  170. 

Lux  V.  Haggin,  69  Cal.  255;  water  rights.  106 
Cal.  416;  nature  of,  108  Cal.  77,  78;  protec- 
tion of,  10  Wash.  132;  use  of  water,  104 
Cal.  471;  9  Wash.  5s;i;  diversion  of,  quot- 
ed. 102  Cal.  157;  106  Cal.  248,  et  seq.;  Ill 
477. 

Lyman  v.  Milton,  44  Cal.  630;  acquiring 
jurisdiction.  3  N.  Dak.  5r)3;  summons,  form 
of,  quoted.  104  Cal.  401;  jurisdiction,  mo- 
tion to  dismiss.  4  S.  Dak.  392. 

Lynch  v.  Butte  County,  102  Cal.  446;  D.  414, 
444. 

Lvnn  V.  Southern  Pacific  Company,  103  Cal. 
7;  D.  35,  39.  80. 

Lyon  V.  Petty,  65  Cal.  322;  counterclaim,  14 
Mont.  300. 

Macdonough  v.  Starbird,  105  Cal.  15;  D.  211, 
274. 

MacDougall  v.  Maguire,  35  Cal.  274;  counter- 
claim. 3  N.  Dak.  375. 

Mackay,  Estate  of,  107  Cal.  303;  D.  488,  490. 

Macy  V.  Davila,  48  Cal.  (>4G;  review  of  coji- 
flicting  evidence,  103  Cal.  079. 

MaddocK  v.  Russell,  a09  Cal.  417;  D.  180,  182, 
20^.,  387. 

Maddox  v.  Wyman,  92  Cal.  674;  mortgage, 
default  i  •  interest   101  Cal.  430. 

Madera  Irr.  Dist,  In  re,  92  Cal.  290;  irrigation 


districts,  validity  of  proceedings,  106  Cal. 
370. 

Maeris  v.  Blcknell,  7  Cal.  261;  appropriation 
of  water,  quoted.  27  Or.  10. 

Magee  v.  North  Pacific  Coast  R.  R.  Co.,  78 
Cal.  430;  assumption  of  risk.  i04  Cal.  538; 
negligence,  who  to  decide,  104  Cal.  630. 

Magraw  v.  McGiynn.  26  Cal.  4:^0;  allowance 
of  claim,  14  Mont.  251,  260. 

Mahan  v.  Wood,  44  Cal.  462;  cited,  105  Cal. 
13. 

Mahan  v.  Wood,  79  Cal.  2.'>8;  citeii.  105  Cal. 
13. 

Mahan  v.  Wood,  105  Cal.  12;  D.  37,  65,  197. 
275. 

Mahon  v.  San  Rafael  T.  Co.,  49  Cal.  269;  dis- 
seisin, quoted,  104  Cal.  196. 

Mahoney  v.  Aurrecochea,  51  Cal.  429;  judi- 
cial notice,  110  Cal.  23. 

Mahoney  v.  Bostwick,  96  Cal.  53;  improve- 
ments by  mortgagee,  107  Cal.  523;  contract, 
presumption  as  to  intent,  106  CaL  375. 

Mahoney  v.  ;Bravennan.  54  Cal.  565;  street 
assessment     appeal,  108  Cal.  173. 

Mahoney  v.  MIddleton,  41  Ceil.  41;  judgment 
jurisdiction  of  person.  101  Cal.  603. 

Mahoney  v.  S.  F.  etc.  Hv.  Co.,  110  CaL  471; 
D.  328,  332,  380. 

Maier,  Ex  parte,  103  CaL  476;  D.  218,  223. 

Maier  v.  Freeman,  11  CaL  695;  D.  820. 

Main  v.  Casserly.  67  Cal.  127;  interest,  con- 
tmot  relatincr  to,  12  Wash.  12. 

Main  v.  Tappener,  43  Cal.  206;  attachment, 
levy  of,  5  Col.  App.  334. 

Mallett  V.  Swain,  "  "  Cal.  171;  exception,  time 
of  takmg,  108  CaL  141. 

Mallory  v.  Thomas,  OS  Cal.  644;  complaint, 
sufficiency,  104  CaL  537;  damages,  alleging, 
105  Cal.  (590. 

Malloy  V.  Boaru  of  f^lncation  of  the  City  of 
San  Jose,  102  CaL  (Ml:;  D.  399,  401. 

Maloue  v.  Boardsloy,  02  Cal.  1.50;  review  of 
nonsuit,  107  CaL  075. 

Malone  v.  Big  Flat  u.  M.  Co.,  76  CaL  578; 
demurrer  for  ambiguity,  104  Cal.  33;  vari- 
ance, when  fataL  104  Cal.  '64;  claim  of  lien, 
1().S  CaL  107. 

Maioiie  V.  Bosch,  104  CaL  680;  D.  1^»).  209, 
22fe,  234,  414.  415. 

Maloue  v.  Del  Norte  Co..  77  CuL  217;  suffi- 
ciency of  findings,  106  Cal.  153. 

Malone  v.  Roy,  94  CaL  341;  absolute  deed  a 
mortgage,  107  Cal.  520. 

Malone  v.  Roy,  107  CaL  518;  D.  305,  307. 

Malsof  V,  Vaughn,  23  Cal.  61;  jurisdiction, 
setoit,  4  Col.  App,  43(5. 

Mauley  v.  Cunniuj^bam,  72  CaL  k^ii;  sultable- 
nt^s  for  cultivation,  quoted.  111  CaL  400. 

Maulove  v.  White,  8  C-aL  370;  statutes 
passed  same  day,  11  Utah,  287. 

Manly  v.  Howlett,  55  CaL  94;  patent,  stat- 
ut    of  limitations.  100  CaL  3<>3. 

Manning  v.  Den,  90  CaL  010;  street  assess- 
ment, validity,  110  CaL  540,  547. 

Mansfield,  Ex  i>arte,  100  Cal.  400;  D.  123, 
279,  343,  344. 

Marceau  v.  Travelers'  Insurance  oo.,  101  CaL 
3i^8;  1).  .S2,  2;iS,  2.>y,  240;  ui»imons  as  to  inauii- 
ity,  102  CaL  641. 

Market  St.  Railway  Co.  v.  Hellman,  109  CaL 
571;  D.  99,  100,  102,  106,  107,  109;  corporar 
tions,  effect  of  code  on.  111  CaL  66. 
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Marks,  In  re,  45  Cal.  190;  officer,  miscon- 
duct of,  108  Cal.  662.  663. 

Marlow  v.  Barlew,  53  Cal.  456;  eontraict  of 
married  woman,  3  N.  Dak.  268,  260. 

Marquis  v.  Sanrta  Ana,  103  Cal.  661;  D.  840, 
341,  342,  444. 

Marrey.  Estate  of,  65  Cal.  287;  right  of  ap- 
peal, 106  Cal.  429. 

Marriner  v.  Denison,  78  Cal.  202;  parol  evi- 
dence, competency  of,  111  Cal.  128. 

Marsh  v.  Supor visors  of  Los  Angeles,  111 
Cal.  368;  D.  87,  88. 

Marshall  v.  Ferguson,  23  Cal.  65;  variance, 
objt'ction,  3  S.  Dak.  419. 

Marshall  v.  Shafter,  32  Cal.  176;  effect  of 
Judgment,  108  Cal.  147;  judgment  as  an  es- 
toppel,.  quoted,  27  Or.  84. 

Marstei^s  v.  Lash,  61  Cal.  622;  foreign  law, 
104  Cal.  411;  101  Cal.  196;  110  Cal.  357;  5 
S.  Dak.  574;  failure  to  find,  10  Utah,  78. 

Martel  v.  Meehan,  63  Cal.  47;  executors,  ac- 
tions against,  107  Cal.  112. 

Martin  v.  Board  of  Supervisors  of  Yolo 
County,  103  Cal.  668;  I).  400. 

Martin  v.  Calif.  Cent.  Ry.  Co.,  94  Cal.  326; 
negligence,  who  to  decide,  104  Cal.  630; 
knowledge  by  servant  rb  a  bar,  101  Cal. 
122. 

Martin  v.  Deetz,  102  Cal.  55;  D.  99,  100,  158. 

Martin  v.  Ede,  103  Cal.  157;  D.  70,  402. 

Martin  v.  Santa  Barbara  County,  105  -Cal. 
208;  D.  340,  404. 

Martin  v.  Thompson,  62  Cal.  618;  vendor  and 
vendee,  105  Cal.  421. 

Martin  v.  Walker,  58  Cal.  590;  cotenants,  ac- 
tion by,  106  Cal.  687. 

Martin  v.  Zellerbach,  38  CaL  300;  estoppel, 
107  Cal.  205. 

Marysville  Electric  Light  Co.  v.  Johnson.  93 
Cal.  538:  subscription  to  stock,  109  Cal.  195; 
27  Or.  307;  acrreement  to  form  cori)oration, 

101  Cal.  79,  80. 

Marysville  Electric  Light  etc.  Co.  v.  Johnson, 
109  Cal.  192;  D.  99,  101. 

Marziou  v.  Ploche,  8  CaL  522;  splitting  ac- 
tions, 26  Or.  243. 

Marziou  v.  Ploche,  10  Gal.  645;  remanding 
for  trial  on  single  issue.  101  Cal.  4. 

Maskell  v.  Barker,  99  Cal.  642;  attachment, 
levy  of,  5  Col.  App.  334. 

Mason,  Ex  parte,  102  Cal.  171;  D.  278;  li- 
censes, validity,  106  Cal.  405. 

Mason  v.  Austin,  46  Cal.  385;  new  trial,  dis- 
cretion, 105  cal.  170. 

Mason  v.  Cull)ert,  108  Cal.  247;  D.  269. 

Mason  v.  Vestal,  88  CaL  396;  void  sales, 
103  Oal.  310;  corroborating  evidence,  10 
Utah,  89. 

Mason  v.  Wolff.  40  Cal.  246;  forcible  entry, 
title,  107  Cal.  114;  Incomplete  record,  104 
Cal.  415. 

Mastei-son  v.  Munro,  105  Cal.  431;  D.  162, 
163. 

Mathews  v.  Davis,  102  Cal.  202;  D.  3,  407. 

Mathews  v.  Kinsell,  41  Cal.  512;  findings  of 
fact,  105  Cal.  306:  findings,  sufllciency,  109 
Cal.  274. 

Matter  of.    See  Name  of  Party. 

Matthews  v.  Chaboya,  111  Cal.  435;  D.  216, 
217. 

Mattinply  v.  Peunle.  105  Cal.  514;  D.  27,  70, 

102  197    275.  409    464. 

MatTinjrly  v.  lioach,  84*  Cal.  207;  cited,  105 
Cal.  516.  525. 


Matzen  v.  Shaeffer,  65  Cal.  81;  subrogation, 
applying  doctrine  of,  101  Cal.  580. 

Mawfion  v.  Mawson,  50  Cal.  530;  probate 
homestead,  108  Cal.  655. 

Max,  Ex  parte.  44  Cal.  470;  habeas  corpus^ 
3  N.  Dak.  137. 

Maxfield  v.  Johnson,  30  Oal.  545;  Jurisdic- 
tion, amount  in  interest,  110  CaL  40;  set- 
off, 110  Cal.  265. 

May  V.  Borel.  12  Cal.  01;  notice  to  agent, 
102  Cal.  101;  5  S.  Dak.  555. 

Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  CaL 
48;  complaint  in  libe*,  102  Cal.  347. 

Maynard  v.  Fireman's  Fund  Ins.  Co.,  47 
OaL  207;  libel,  102  Cal.  347;  suificiency  of 
complaint,  105  Cal.  257. 

Mayrhofer  v.  Board  of  Education,  80  Cal. 
110;  city  indebtedness,  107  Cal.  684;  me- 
chanic's lien  on  school-house,  103  Cal.  655. 

Mazkewitz  v.  Pimental,  83  Cal.  450;  judg- 
men/t,  insufficient  evidence,  107  Oal.  52. 

McAuliff  v.  Coughlin,  105  CaL  268;  D.  30, 
199. 

McBean  v.  San  Bernardino,  96  Cal.  183;  city 
indebtedness,  107  Cal.  649. 

McBrown  v.  Morris,  59  CaL  64;  public  land, 
rights  on,  106  CaL  670. 

Mc(;al)e  V.  Can>enter,  102  CaL  469;  D.  309. 
401. 

McCabe  v.  Goodwin,  106  Cal.  486;  D.  436, 
437;  patent,  right  to,  100  Cal.  641. 

MeCal>e  v.  (irey,  20  CaL  509;  assignment, 
effect  on  setoff,  101  Cal.  280. 

McCall  V.  Harris,  6  Cal.  281;  city  indebted- 
ness, 11  Wash.  599. 

McCallion  v.  Hibemia  etc.  Soc,  08  Oal.  442; 
bond,  validity  of,  107  Oal.  196. 

McCann  v.  Lewis,  9  Cal.  246;  bona  fide  hold- 
ers of  note,  15  Mont.  550. 

McCann  v.  Sierra  Co.,  7  CaL  121;  condemn- 
ing property,  4  N.  Dak.  293. 

McCarthy,  Ex  parte,  72  Cal.  384;  indictment, 
validity  of,  111  Cal.  252. 

McCarthy  v.  Mt.  Tecarte  L.  and  W.  Co.,  110 
CaL  687;  D.  3,  45. 

McCarthy  v.  Mt.  Tecarte  L.  and  W.  Co.,  Ill 
Cal.  328;  1).  2,  113. 

McCartney  v.  Dennisftn,  101  CaL  252;  D.  314. 

McCarty  v.  Beach,  10  ^al.  462;  suttidency  of 
complaint,  17  Mont.  65. 

MeCarty  v.  Fremont,  23  CaL  196;  alleging 
(in  maces,  105  CaL  690. 

McOauley  v.  Brooks,  16  Cal.  11;  appropria- 
tions, quoted,  106  Cal.  116. 

McCauley  v.  Fulton,  44  Cal.  355;  partnership 
realty.  102  CaL  386. 

McCauley  r.  Harvey,  40  CaL  407;  trusts, 
statute  of  limitations,  25  Or.  331. 

McCauley  v.Weller,12  CaL  600;  disqualifica- 
tion of  judge,  103  CaL  308. 

McCausland,  Estate  of,  52  CaL  568;  family 
allowance,  106  Cal.  431;  claim  againat  es- 
tate, 4  S.  Dak.  57. 

McClellan  v.  Downey,  63  Oal.  520;  decrees  oi 
distribution,  105  CaL  445. 

McCloskey  v.  Sweeney,  66  Cal.  63;  eervlce 
on  incompetent,  102  Oal.  500. 

McConnell,  Estate  of,  74  Cal.  217;  review, 
remedy  by  appeal,  100  CaL  527;  certiorari, 
when  improper,  108  CaL  305. 

McCcnoughey  v.  Jackson,  101  Cal.  ;.u5;  D. 
323,  432;  repeal  of  allowance,  106  Cal.  154. 

McCord  V.  Mining  Co.,  64  Cal.  134;  coten- 
ancy, distinguished,  17  Mont  524. 
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SleCord  v.  Seale,  56  Cal.  262;  partiefi  plain- 
tiif,  110  Cal.  461;  yariance  In  proofs,  11 
U<tali,  338. 

MeCormick  v.  Baldwin,  104  Cal.  227;  D.  301. 

McOormIck  y.  Belyln,  96  Cal.  182;  bond  on 
appeal,  109  Cal.  113,  604. 

MeCormick  y.  Brown,  36  Cal.  180;  statute  of 
Unaltations,  acknowledgment,  109  C«U.  218; 
quoted,  14  Mont  225. 

MeCormick  y.  Orient  Ins.  Co.,  86  Cal.  260; 
representations  in  policy,  disiinguilshed,  102 
Cal.  655. 

MeCormick  y.  Springfield  etc.  Ins.  Co.,  66 
Cal.  361;    representations  in    policy,  dis- 
tinguished, 102  Cal.  655. 

McCoy  y.  Southern  Pacific  Co.,  94  Cal.  568; 
explained,  109  Cal.  99. 

McOracken  y.  Harris,  54  Cal.  81;  >home8tead, 

eflfect  on  attachment.  111  Cal.  486. 

McOracken  y.  San  Francisco,  16  Cal.  591; 
ordinances,  power  to  pass,  109  Cal.  320. 

McCraeken  v.  Superior  Court,  86  Cal.  74; 
bond  on  appeal,  dismissal,  4  S.  Dak.  531. 

McCrary  y.  Beaudrj .  67  Cal.  120;  use  of  wa- 
ter, eminent  domain,  107  Cal.  226. 

McCrea  y.  Craig,  23  Cal.  522;  cited  11 
Wash.  315;  mechanic's  lien,  when  com- 
mences, 106  Cal.  236;  complaint  to  fore- 
close, quoted,  3  S.  Dak.  217;  srtatute  of  lim- 
itations, 12  Wash.  341. 

McCrea  y.  Johnson,  104  Cal.  224;  D.  296. 

McOreary  y.  Brown,  42  Cal.  457;  dissolution 
of  injunction,  3  S.  Dak.  617. 

McCreary  y.  Casey,  45  Cal.  128;  judgment  as 
an  estoppel,  17  Mont.  16. 

McCreary  y.  E)yerding,  44  Cal.  284;  nonsuit, 
new  trial,  quoted,  103  Gal.  252. 

McCue  y.  Superior  Court,  71  Cal.  545;  review 
remedy  by  appeal,  109  Cal.  527. 

MoOullough  y.  Clark.  41  Cal.  298;  new  trial, 
specifications,  103  Cal.  505;  appealable  or- 
ders  109  Cal.  79. 

McCuilough  y.'  Olds,  108  Cal.  529;  D.  162, 
163. 

McDanlel  y.  Cummings,  83  Cal.  515;  leyee, 
damage  from,  106  Cal.  280. 

McDaniel  y.  Pattison,  98  Cal.  86;  Judgments, 
relief  against,  109  Cal.  26. 

McDaniel  y.  Yuba  County,  14  Cal.  444;  con- 
tract, when  binding,  9  Wash.  106. 

MeDermot  y.  Barton,  106  Oal.  194;  D.  315. 

McDermott  y.  Douglass,  5  Cal.  89;  Justice's 
court,  payment  of  fees,  102  Cal.  181. 

McDeyitt,  Eistate  of.  95  Cal.  17;  declarations 
of  decedent,  quoted,  108  Oal.  620,  et  seq. 

McDeyitt  y.  Sulliyan,  8  Cal.  592;  forecloHure 
sale,  4  8.  Dak.  296;  purchaser  at  execution, 
rights  of,  11  Wash.  461. 

McDonald  y.  Badger,  23  Cal.  393;  ejectment, 
outsrtanding  title,  102  Cal.  681. 

McDonald  y.  Bear  Riyer  Co.,  13  Cal.  220;  ap- 
propriation of  water,  6  Col.  App.  244. 

McDonald  y.  Conniff,  99  Cal.  386;  street  as- 
sessment, 103  Cal.  78,  177,  validity  of,  102 
Cal.  238;  appeal  from.  111  CaL  350;  tax 
deed  as  evidence,  102  Cal.  519,  520. 

McDonald  y.  Dodge,  97  Cal.  112:  mayor's 
yeto  powers,  distinguished,  105  Cal.  90. 

McDonald  y.  Drew,  97  Cal.  266;  assessment 
of  land,  description,  101  Cal.  401. 

McDonald  y.  McElroy,  60  Oal.  484;  present- 
ment of  claim,  setoff,  109  Cal.  425. 

McDonald  y.  Mizee,  107  Oal.  492;  D.  422, 
423,425. 


McDonald  y.  S.  C.  Ry.  Co.,  101  Oal.  206;  D. 

192,  338. 
McDonald  y.  Southern  OaL  Ry.  Co.,  101  OaK 

213;  inconsistent  answers,   106   Cal.   ^r8. 
McDonald  y.  Supreme  Council,  78  Cal.  49; 

forfeiture,  waiver  of,  10  Utah,  121. 
McDowell  y.  Bell,  86  CaL  615;  supplemen- 
tary proceedings,  103  Oal.  527;  106  OaL 

528. 
McDowell  y.  His  Creditors,  103  OaL  264;  D. 

57. 
McE)achran,  In  re,  82  C«.l.  219;  fraudulent 

conveyances,  109  Cal.  671. 
McFadden  v.  Crawford,  39  Cal.  662;  interest, 

recovery  of.  110  Cal.  317. 
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cers of  corporations,  109  Cal.  162;  money 
advanced,  107  Cal.  lo. 

Sefton  V.  Prince,  103  Cal.  670;  D.  478. 

Sehom  v.  Williams,  110  Cal.  621;  D.  52. 

Selden  v.  Oashman,  20  Cal.  56;  conversion, 
damages,  103  Oal.  611. 

Sellick  V.  De  Carlow,  95  Cal.  644;  costs, 
waiver  of,  108  Cal.  287. 

Senter  v.  Davis,  38  Cal.  450;  specific  per- 
formance, 110  Oal.  643. 

Senter  v.  De  Bernal,  38  Oal.  637;  adverse 
parties,  105  Oal.  56;  quoted,  103  Oal.  68. 

Senter  v.  Senter,  70  Cal.  619;  failure  to  find, 
102  Oal.  52. 

Sere  V.  McGovern,  65  Cal.  244;  conditional 
sale,  109  Oal.  241. 

Servant!  v.  Luak,  43  Cal.  238;  exemption 
from  partnership  property,  5  S.  Dak.  616. 

Settembre  v.  Putnam,  30  Cal.  490;  mining 
partnership,  distinguished,  107  Cal.  512. 

'76  Land  &  Water  Co.  v.  Superior  Court, 
93  CaL  139;  modification  of  Judgment,  110 
Cal.  51. 

Sexey  v.  Adkinson,  34  Cal.  346;  attachment, 
justification,  109  Cal.  159;  fraudulent  con- 
veyance, sufliciency  of  findings,  101  Cal. 
241. 

Shadbume  v.  Daily,  76  Cal.  355;  specifica- 
tion of  errors.  111  Cal.  119. 

Shaffer  v.  McCloskey,  101  Cal.  576;  D.  300, 
303,  311,  429. 

Shain  v.  Forbes,  82  Cal.  577;  powers  of  at- 
tomev,  5  S.  Dak.  621;  judgment  where  sev- 
eral sued,  110  Oal.  492;  offsetting  individ- 
ual claim,  11  Wash.  576. 

Shain  v.  Sresovich,  104  Cal.  402;  D.  337,  409, 
412. 

Shain  v.  SulUvan,  lv/6  Cal.  208;  D.  35,  62,  64. 

Shakespear  v.  Smith,  77  Cal.  638;  officers  of 
corporations,  109  Cal.  143. 

Shamp  V.  White,  106  Cal.  220;  D.  212,  274. 

Shanahan  v.  Tomlinson,  103  CaJ.  89;  D.  1<2, 

173. 
Shanklin  v.  Gray,  111  Cal.  88;  D.  114. 


Sharon  v.  Nunan,  63  Cal.  264;  replevin,  fie- 
mand,  108  Oal.  145. 

Sharon  v.  Sharon,  75  Oal.  1;  marriage  con- 
tract, 104  Cal.  638;  counsel  fees,  108  Oal. 
458. 

Sharon  v.  Sharon,  79  Cal.  633;  unsolemnized 
marriage,  105  Cal.  360;  marriage,  what 
constitutes,  104  Cal.  634. 

Sharon  v.  Sharon,  84  Cal.  424;  sureties  on 
appeal,  14  Mont.  80. 

Sharp,  Matter  of,  92  Oal.  577;  appeal  by  ad- 
ministrator, bond,  102  Cal.  657. 

Sharp  V.  Baird,  43  CaL  577;  attachment,  levy 
of,  5  Col.  App.  334. 

Sharp  V.  Brunnings,  85  Oal.  528;  judgment, 
jurisdiction  of  person,  101  Oal.  603. 

Sharp  V.  Contra  Costa  Co..  84  Cal.  284;  ef- 
fect of  judgment  by  consent,  107  Oal.  660; 
remedy  against  state,  102  Cal.  292. 

Sharp  V.  Daugney,  88  Cal.  505;  affidavit  of 
publication,  quoted,  101  Oal.  573,  574. 

Shaver  v.  Bear  River  etc.  Co.,  10  Cal.  396; 
contracts  of  corporation,  validity,  103  Cal. 
534. 

Shaw  V.  Randall,  15  Oal.  384;  failure  to  file 
bond,  4  S.  Dak.  530. 

Shaw  V.  Statler,  74  CaJ.  258;  city  indebted- 
ness, 107  Cal.  648;  distinguished,  11  Wash. 
599. 

Shay  V.  Chicago  Clock  Co.,  Ill  Oal.  549;  D. 
26,  28,  164,   165. 

Shea  V.  Johnson,  101  cal.  455;  D.  47,  48. 

Shea  V.  Potifero  etc.  R.  R.  Co.,  44  Cal.  414; 
right  of  way,  110  Cal.  327,  475;  exceptions 
to  instructions,  110  Oal.  358. 

Shearer  v.  Park  Nursery  Co.,  103  Cal.  415; 
i>.  394. 

Sheehy  v.  Shinn.  103  Cal.  326;  P.  38,  84,  94, 
95,  264;  margin  contracts,  104  Jal.  599, 
600;  108  Cal.  385;  'taxes  on  mortgago, 
quoted,  104  Cal.  125. 

Shenandoah  M.  &  M.  Co.  v.  Morgan,  106  Cal. 
409;  D.  368,  477,  479,  480. 

Sherboume  v.  YuM  Co.,  21  Cal.  113;  liabil- 
ity of  county,  4  N.  Dak.  250. 

Sherman  v.  Jorgensen,  106  Cal.  483;  D.  165, 
338 

Sherman  v.  Mitchell,  46  Oal.  576;  new  trial, 
terms,  110  Oal.  176;  new  trial,  discretion, 
105  Cal.  179;  new  trial,  insufficient  evi- 
dence 104  Cal.  83;  verdict  against  evi- 
dence, 1(H  Cal.  83;  verdict  against  evi- 
dence ,  setting  aside,  101  Cal.  414. 

Sherman  v.  Sandell,  106  Cal.  373;  D.  453, 
454;  absolute  conveyance,  oral  declara- 
tions, 109  Cal.  124. 

Sherwood  v.  Dunbar,  6  Cal.  53;  contribution, 
statute  of  limitajtlons,  110  Cal.  537. 

Shipman  v.  Forbes,  b/  Oal.  572;  assessment 
pro('e»'dint:8  strict Iv  cnnatni"*!.  1()1  (\\\.  556. 

Shiveley  v.  Semi-Tropic  etc.  Co.,  99  Oal.  259; 
performance  of  contract,  J09  Cal.  562; 
pleading  of,  102  Cal.  320;  damages  for 
breach,  103  Cal.  168;  rescission  of  contract, 
quoted,  109  Cal.  128,  129. 

Shorb  V.  Beaudry,  56  Oal.  446;  cited,  102 
Cal.  217. 

Shrader,  Ex  parte,  33  Cal.  279;  police  pow- 
ers, quoted,  108  Cal.  329. 

Shriver  v.  Lovejoy,  32  Cal.  274;  surety,  lia- 
bility of.  108  Cal.  151. 

Shumway  v.  Leakey,    67  Cal.    458;  foreign 
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law,  presumption,  110  Cal.  357;  101  Cel. 
196;  5  S.  Dak.  574. 
Sic.  Matter  of,  73  Cal.  142;  licenBes,  validity 

106  Cal.  406. 

Slchel  V.  Carillo,  42  Cal.  493;  presentment  of 
claim,  20  Col.  501;  Judgment,  counsel  fees, 

107  Cal.  162;  changing  conclusions  of  law, 
110  Cal.  76. 

Slchler  v.  Look,  93  Cal.  600;  Jurisdiction, 
showing,  quoted,  107  Cal.  47;  void  Judg- 
ment setting  aside,  103  Cal.  453;  purchaser 
at  foreclosure,  title  of,  102  Cal.  680. 

Sleber  v.  Blanc,  76  Cal.  173;  rights  of  les- 
sees, 110  Cal.  221;  repair  of  premises,  102 
Cal.  480. 

Sierra  etc.  Go.  v.  Baker,  70  Oal.  572;  in- 
struction at  one's  own  request,  105  Cai. 
458. 

Siemers  v.  Eieen,  54  Cal.  418;  negligence, 
what  is,  110  Cal.  486. 

Sllcox  V.  Lang,  78  Cal.  118;  impaneling 
Jury,  110  Oal.  416. 

Sill  V.  Reese,  47  Cal.  294;  exceptions  to  In- 
srtructions,  110  Cal.  358;  102  Cal.  527. 

Silvarer  v.  Hansen,  77  Cal.  579;  adverse  pos- 
session, 109  Cal.  17. 

Silvester  v.  Ooe  Quartz  Min.  Oo.,  80  Oal.510; 
mlnmg  claim,  lien  on,  quoted,  101  Oal.  142. 

Silv^y,  Estate  of,  42  Oal.  210;  wills,  con- 
struction of,  108  Cal.  119. 

Simmons  v.  Hamilton,  56  Cal.  493;  Interest, 
provision  as  to,  104  Cal.  170. 

Simmons  v.  Keller,  50  Cal.  38;  dismissal  for 
want  of  prosecution,  102  Cal.  618. 

Simons  V.  Webster,  108  Cal.  16;  D.  37,  296. 

Simpson  v.  Applegate,  i5  Cal.  342;  notice  to 
quit,  proof  of,  110  Cal.  172. 

Simpson  v.  McCarty,  78  Cal.  175;  affidavit 
for  attachment,  107  Cal.  486. 

Simpson  V.  Simpson,  80  Cal.  237;  setting 
ai>art  of  homestead,  quoted,  102  Cal.  841, 
342. 

Slnnott  V.  Colombet.  107  Cal.  187;  D.  264, 
396  400. 

Sinsheimer  v.  Whltely,  111  Cal.  378;  D.  47, 
469. 

Siskiyou  County  v.  Gamllch,  110  Cal.  94;  D. 
224,  225,  360. 

Skelly  V.  Westminster  School  District,  103 
Oal.  652;  D.  401,  408. 

Skinner  v.  City  of  Santa  Rosa,  107  Cal.  464; 
D.  67. 

Skinner  v.  Hall,  69  Cal.  195;  homestead,  ter- 
mination of,  106  Cal.  98. 

Slavonic  etc.  A«sn.  v.  Superior  Court,  65 
Cal.  500;  appealable  order,  110  Cal.  57. 

Slicht  V.  Patton,  96  Cal.  384;  notice  of  Hen, 
26  Or.  119. 

Sloan  V.  Dlggins,  49  Oal.  38;  tax  deed,  valid- 
ity of.  108  Cal.  361. 

Sloane  v.  S.  Cal.  Ry.  Co.,  Ill  Cal.  668;  D.  79, 
80,  157,  357. 

fiuiith.  Estate  of,  99  Cal.  449;  probate  home- 
stead, discussed,  107  Cal.  621. 

Smith,  Estate  of,  108  Cal.  115;  D.  181,  186, 
489. 

Smith,  Ex  parte,  38  Cal.  702;  general  law, 
105  Oal.  348,  850. 

Smith  V.  Acker,  52  Cal.  217;  findings,  neces- 
sity of,  107  Cal.  608;  findings,  sufficiency 
of,  106  Cal.  538;  findings,  quoted,  106  Cal. 
305. 


Smith  V.  Biscailuz,  83  Cal.  344;  error  within 
Jurisdiction,  111  Cal.  7i. 

Smith  V.  Brannan,  18  Cal.  107;  record  on  ap- 
peal, attacking,  12  Wash.  633. 

Smith  V.  Broderlck,  107  Cal.  644;  D.  322,  323, 
398. 

Smith  V.  Ellis,  103  Cal.  294;  D.  334. 

Smith  V.  Green,  109  Cal.  228;  D.  170. 

Smith  V.  Hawkins,  110  Cal.  122;  D.  172,  477, 
478;  ditch  as  an  easement.  110  Cal.  585. 

Smith  V.  Hazard,  110  Cal.  245;  D.  420,  421, 
424. 

Smith  V.  Lawrence,  38  Cal.  24;  pleadings, 
how  reviewed,  11  Utah,  322. 

Smith  V.  Ling,  68  Cal.  324;  misfeasance  In 
office,  110  Oal.  657;  removal  of  officer,  107 
Cal.  287. 

Smith  V.  Liverpool  etc.  Ins.  Co.,  107  Oal.  432; 
D.  9,  282;  probable  cause,  109  Oal.  370. 

Smith  V.  Los  Angelee,  99  Cal.  628;  powers  of 
supervisors,  ICS  Oal.  79. 

Smith  V.  Los  Angeles  etc.  Ry.  Co.,  98  Cal. 
210;  receiver,  appointment  of,  106  Oal.  325. 

i^jmith  V.  Lunlng  Co.,  Hi  Cal.  308;  D.  403. 

Smith  V.  Mayor  of  Sacramento  City,  13  CaL 
531;  special  counsel,  employing,  3  8.  Dak. 
321. 

Smith  V.  McDonald,  42  Cal.  484;  stare  de- 
cisis, 14  Mont.  287;  service  on  ward, 
waiver,  quoted,  102  Cal.  699. 

Smith  V.  Mohn,  87  Cal.  489;  findings,  suffi- 
ciency, 109  Cal.  274. 

bmith  V.  Ogg  Shaw,  16  Oal.  88;  notice  to 
quit,  proof  of,  110  Cal.  172. 

Smith  V.  Penny  44  Cal.  161;  recitals  as  evi- 
dence, 4  N.  Dak.  364. 

Smith  V.  Cdty  of  San  Luis  Obispo,  95  Cal. 
463  cited,  4  <S.  Dak.  491;  dedication  of 
highway,  107  Cal.  204;  dedication,  ac- 
C(*ptance  of,  106  Oai.  462;  dedication,  pay- 
ment of  taxes,  1(^  Oal.  596. 

Smith  V.  Schiele,  93  Ccd.  144;  agent's  com- 
missions, 103  Cal.  162. 

Smith  V.  Smith,  80  Cal.  323;  affirmative  de- 
fense, 108  Cal.  52. 

Smith  V.  Smith,  88  Oal.  572;  dlstli^:ulshed, 
101  Cal.  336;  place  of  trial,  106  Oal.  69; 
change  of  venue,  107  Cal.  380. 

Smith  V.  Solomon,  lA  Cal.  537;  reinstatement 
of  appeal,  4  N.  Dak.  432. 

Smith  V.  Superior  Court,  97  CaL  348;  cer- 
tiorari, distinguished,  108  CaL  439. 

Smith  V.  Taylor,  82  Cal.  533;  Cuange  of  find- 
ings, 110  Oal.  187;  error  not  presumed,  110 
Coa.  579. 

Smith  V.  Waite,  103  Cal.  372;  D.  46,  64. 

Smith  V.  Walker,  38  Cal.  385;  death  of  part- 
ner, accounting,  110  Oal.  576. 

Smith  V.  Westerfield,  88  Cal.  374;  superior 
court,  Jurisdicrtion  of,  quoted,  102  Cal.  452; 
probate  court,  powers  of,  102  Cal.  8,  342; 
administratlou  of  estates,  109  Oal.  422;  pro- 
ceeding to  determine  heirship,  110  Oal.  228. 

Sneed  v.  Osbom,  25  Col.  619;  law  of  the 
case,  108  Cal.  496. 

Snow  V.  Holmes,  71  Oal.  142;  violation  of 
contract,  110  Cal.  154. 

Sobemnes  v.  Soberanes,  106  Cal.  1;  D.  37, 
214. 

Solari  V.  Snow,  101  Cal.  887;  D.  10,  192. 

Solomon  v.  Reese,  34  Cal.  28;  Jurisdiction, 
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ad  damnum  clause,  110  Cal.  40;    effect  o< 

appeal,  11  Utah,  77. 
Sonoma  County  v.  iSan-ta  Rosa,  102  Cal.  426; 

D.  322,  325,  345,  3d0. 
Sonoma  Valley  Bank  v.  Hill,  59  Cal.  107; 

liability  of  stockholder,  107  Cal.  642. 
Soule  V.  Dawes,  14  CaL  247;  remanding  on 

single  issue,  101  Cal.  4. 
Southern  Cal.  Lumber  Co.  v.  McDowell,  105 

Cal.  99;  D.  316. 
Southern   Cal.    Lumber  Co.   v.  'Schmitt,  74 

Cal.  625;  filing  of  contract,  107  Cal.  65. 
Southern  Pac.  R.  R.  Co.  v.  Dufour,  95  Cal. 

615;  percolating  waters,  11  Utah,  441. 
Southern  Pac.  R.  R.  Co.  v.  Pixley,  103  Cal. 

118;  D.  155,  465. 
Southern  Pac.  R.  R.  Co.  v.  Southern  Cal. 

Ry.  Co.,  Ill  Cal.  221;  D.  178,  375. 
Southern  Pac.  R.  R.  Co.  v.  Reed,  41  Cal.  256; 

use  of  street  by  railroad,  104  Cal.  196. 
Southern  Pac.  R.  R.  Co.  v.  Superior  Court, 

59  Cal.  471;  statement  on  appeal,  103  Cal. 

139. 
Southern  Pac.  R.  R.  Co.  t.  Superior  Court, 

105  Cal.  84;  D.  25,  40. 
Southern  Pac.  R.  R.  Co.  v.  Whitaker,  100 

CW.  268;  D.  5,  375.  412. 
Bouth  Pasadena  v.  Los  Angeles    Terminal 

Ry.  Co.,  109  Cal.  315;  D.  344,  377,  417. 
fiouthwick  V.  Davis,  78  Cal.  504;  homestead 

law,  construction  of,  102  Cal.  499. 
Bouth  Yuba  etc.  M.  Co.  v.  Rosa,  80  Cal.  333; 

filing  articles    of  incorporation,    111  Cal. 

136. 
Spanagel  v.  Dellinger,  34  Cal.  476;  amend- 
ment of  order.  Ill  Cal.  20,  22. 
fipargur  v.  Heard,  90  Cal.  221;  findings,  suflS- 

clency  of,  106  Cal.  538. 
Sparks  v.   Butte   Co.   Grravel   Min.   Co.,   55 

Cal.  389;     mechanic's  lien,   liaibility,   106 

Cal.  233;  original  contractor,  109  Oal.  549. 
Spears  v.  County  of  Modoc,  101  Cal.  303; 

D  27   123  345. 
Spect  V.  Spect,    88  Cal.  437;  barred    debt, 

moral  obligation,  110  Cal.  113. 
Spence  v.  Schultz,  103  Cal.  208;  D.  236. 
Spencer,    Estate  of,  96  Cal.  448;  error  not 

prejudicial,  quoted,  104  Oal.  607. 
Spencer  T.  Branham,  109  Cal.  336;  D.  166. . 
Spencer  v.  Doane,  23  Cal.  418;  newly  discov- 
ered evidence.  4  Ool.  App.  219. 
Bpencer  v.  Duncan,   107  Cal.  423;  D.  32,  38, 

209,  412. 
Spencer  v.  Houghton,  68  Cal.  82;  guardians 

accounts,  109  Cal.  255. 
Sperry  v.  Percival  Milling  Co.,  81  Cal.  252; 

trademark,  infringement  of,  102  Cal.  45. 
Spieker  v.  Lash,  102  Cal.  38;     D.  447,  448, 

cited,  110  Cal.  152,  154. 
Spinney  v.   Downing,  108  Cal.  666;  D.  91, 

188. 
Splivalo  V.  Bryan,  102  Oal.  403;  D.  432. 
Spottiswood  V.  Weir,  80  Oal.  448;    opinion 

evidence,  104  Cal.  612. 
Spotts  V.  Hanley,  85  Cal.  155;  specification 

of  errors,  110  Cal.  214;  Judgment,  review 

of,  107  Cal.  301,  303. 
SiKiggs,  Estate    of,  20    Cal.   121;     probate 

courts,  orders  of,  108  Cal.  338. 
Spring  V.  Hewston,  52  Cal.  442;  description 

In  mortgage,  108  Cal.  184. 
Spring    ValUy  W.  W.   v.    Bryant,    52   Cal. 


132;  certiorari,  ministerial  acts,  11  Utah, 
387. 

Spring  Valley  W.  W.  v.  San  Francisco,  82 
CaL  286;  water  rates,  108  Cal.  560;  injunc- 
tion, whether  granted,  25  Or.  525. 

Spring  Valley  W.  W.  v.  Schottler,  62  Cal.  69; 
board  of  equalis&ation,  notice,  quoted,  104 
OaL  164. 

Standart  v.  Round  Valley  etc.  Co.,  77  Cal. 
399;  ditch  as  an  appurtenance,  110  Oal. 
.'=•85. 

Standley  v.  Stephens,  66  Cal.  541;  estoppel, 
distinguished,  107  Cal.  460. 

Stanford  v.  San  Francisco,  111  Cal.  198;  D. 
330.  404. 

Stanley  v.  Green,  12  Cal.  148;  notice  to 
agent,  102  Cal.  101;  declarations  aa  evi- 
dence, 26  Or.  491;  description,  quantity 
yields  to  boundary,  101  Cal.  402. 

Stark  V.  Barretit,  15  Cal.  361;  justification  of 
sureties,  106  Cal.  46. 

Stark  V.  Wellman,  96  Oal.  400;  complaint, 
sufficiency,  104  Cal.  537. 

State  V.  Conkllng,  19  Cal.  501;  lien  of  tax, 
14  Mont.  464. 

State  V.  McCauley,  15  Cal.  429;  dty  indebt- 
edness, 26  Or.  246. 

State  V.  McGlynn,  20  Cal.  234;  probate,  con- 
clusiveness of,  101  Cal.  670;  quoted,  109 

Cal.  25. 

Slate  investment  and  Insurance  Oo.  v.  Su- 
perior Court,  101  Oal.  135;  D.  25,  26,  54, 
116,  116,  247;  cited,  101  Cal.  152,  153;  su- 
perior court,  jurisdiction  of,  quoted,  102 
Cal.  452. 

Stateier  v.  Superior  Court,  107  Cal.  536;  D. 
26. 

Staude  v.  Board  of  Election  Commissioners, 
61  Cal.  313;  supervisors,  election  of,  110 
Oal.  462. 

Stearns  v.  Agulrre.  7  Cal.  443;  reversal,  ef- 
fect of,  107  Cal.  54. 

Steel  V.  Branch,  40  Cal.  4;  time  as  essence 
of  contract,  102  Cal.  91. 

Steele  v.  Marsicano,  102  Cal.  666;  D.  53,  450, 
470,  converaion,  what  constitutes,  110  Oal. 
171. 

Stephens,  Matter  of,  102  Oal.  264;  D.  50;  dis- 
barment, 107  Cal.  82. 

Stephens  v.  Mansfield,  11  Cal.  363;  abandon- 
ment, what  constitutes,  quoted,  15  Mont. 
576,  577. 

Stephens  v.  Southern  Pac.  Co.,  109  Cal.  86; 
D.  95,  274. 

Stephenson  v.  Southern  Pac.  Co.,  102  Cal. 
143;  D.  327,  329,  330;  contributory  negli- 
gence, 107  Cal.  444;  negligence,  who  to  de- 
cide, quoted,  105  Cal.  136;  disregarding  In- 
structions, 105  Cal.  6;  obstruction  of 
watercourse,  106  Oal.  275. 

Sternes,  Ex  parte,  77  Cal.  156;  error  within 
jurisdiction,  110  Cal.  65. 

Stevans  v.  San  Francisco  &  North  Pac.  R. 
R.  Co.,  103  Cal.  252;  D.  203;  damages  for 
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